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LONG SERVICE LEAVE—
Standard Provisions—

(As Consolidated at a Hearing before the Commission in
Court Session on 15 December 1977)*

1.—RIGHT TO LEAVE.
A worker shall, as herein provided, be entitled to leave with

pay in respect of long service.

2.—LONG SERVICE.
(1) The long service which shall entitle a worker to such

leave shall, subject as herein provided, be continuous service
with one and the same employer.

(2) Such service shall include service prior to the 1st day of
April 1958, if it continued until such time but only to the
extent of the last 20 completed years of continuous service.

(3) (a) Where a business has, whether before or after the
coming into operation hereof, been transmitted from an em-
ployer (herein called “the transmittor”) to another employer
(herein called “the transmittee”) and a worker who at the time
of such transmission was an employee of the transmittor in
that business becomes an employee of the transmittee the pe-
riod of the continuous service which the worker has had with
the transmittor, (including any such service with any prior
transmittor shall be deemed to be service of the worker with
the transmittee.

(b) In this subclause “transmission” includes transfer, con-
veyance, assignment or succession whether voluntary or by
agreement or by operation of law and “transmitted” has a cor-
responding meaning.

(4) Where, over a continuous period, a worker has been
employed by two or more companies each of which is a re-
lated company within the meaning of section 6 of the
Companies Act 1961 the period of the continuous service
which the worker has had with each of those companies shall
be deemed to be service of the worker with the company by
whom he is last employed.

Section 6 reads—
(1) For the purposes of this Act, a corporation shall,

subject to the provisions of subsection (3) of this
section, be deemed to be a subsidiary of another
corporation, if—

(a) that other corporation—
(i) controls the composition of the board

of directors of the first mentioned cor-
poration;

(ii) controls more than half of the voting
power in the first mentioned corpora-
tion; or

(iii) holds more than half of the issued share
capital of the first mentioned corpora-
tion excluding any part thereof which
carries no right to participate beyond a
specified amount in a distribution of
either profits or capital; or

(b) the first mentioned corporation is a subsidi-
ary of any corporation which is that other
corporation’s subsidiary.

(2) For the purpose of subsection (1) of this section, the
composition of a corporation’s board of directors
shall be deemed to be controlled by another corpo-
ration if that other corporation by the exercise of
some power exercisable by it without the consent or
concurrence of any other person can appoint or re-
move all or a majority of the directors; and for the
purposes of this provision that other corporation shall
be deemed to have power to make such an appoint-
ment if—

(a) a person cannot be appointed as a director
without the exercise in his favour by that other
corporation of such power; or

(b) a person’s appointment as a director follows
necessarily from his being a director or other
officer of that other corporation.

(3) In determining whether one corporation is subsidi-
ary of another corporation—

(a) any shares held or power exercisable by that
other corporation in a fiduciary capacity shall
be treated as not held or exercisable by it;

(b) subject to paragraphs (c) and (d) of this sub-
section, any shares held or power
exercisable—

(i) by any person as a nominee for that
other corporation (except where that
other corporation is concerned only in
a fiduciary capacity); or

(ii) by, or by a nominee for, a subsidiary
of that other corporation, not being a
subsidiary which is concerned only in
a fiduciary capacity,

shall be treated as held or exercisable by that
other corporation;



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.2

(c) any shares held or power exercisable by any
person by virtue of the provisions of any de-
bentures of the first mentioned corporation or
of a trust deed for securing any issue of such
debentures shall be disregarded; and

(d) any shares held or power exercisable by, or
by a nominee for, that other corporation or its
subsidiary (not being held or exercisable as
mentioned in paragraph (c) of this subsection)
shall be treated as not held or exercisable by
that other corporation if the ordinary business
of that other corporation or its subsidiary, as
the case may be, includes the lending of money
and the shares are held or power is so exercis-
able by way of security only for the purposes
of a transaction entered into in the ordinary
course of that business.

(4) A reference in this Act to the holding company of a
company or other corporation shall be read as a ref-
erence to a corporation of which that last mentioned
company or corporation is a subsidiary.

(5) Where a corporation—
(a) is the holding company of another corpora-

tion;
(b) is a subsidiary of another corporation;
(c) is a subsidiary of the holding company of an-

other corporation,
that first mentioned corporation and that other cor-
poration shall for the purposes of this Act be deemed
to be related to each other.

(5) Such service shall include—
(a) any period of absence from duty on any an-

nual leave or long service leave;
(b) any period of absence from duty necessitated

by sickness of or injury to the worker but only
to the extent of 15 working days in any year
of his employment;

(c) any period following any termination of the
employment by the employer if such termina-
tion has been made merely with the intention
of avoiding obligations hereunder in respect
of long service leave or obligations under any
award in respect of annual leave;

(d) any period during which the service of the
worker was or is interrupted by service—

(i) as a member of the Naval, Military or
Air Forces of the Commonwealth of
Australia other than as a member of
the British Commonwealth Occupation
Forces in Japan and other than as a
member of the Permanent Forces of the
Commonwealth of Australia except in
the circumstances referred to in section
31 (2) of the Defence Act 1903-1956,
and except in Korea or Malaya after
26 June 1950;

(ii) as a member of the Civil Construction
Corps established under the National
Security Act 1939-1946;

(iii) in any of the Armed Forces under the
National Service Act 1951 (as
amended).

Provided that the worker as soon as reasonably prac-
ticable on the completion of any such service
resumed or resumes employment with the employer
by whom he was employed immediately before the
commencement of such service.

(6) Service shall be deemed to be continuous notwith-
standing—

(a) the transmission of a business as referred to
in paragraph (3) of this subclause;

(b) the employment with related companies as
referred to in paragraph (4) of this subclause;

(c) any interruption of a class referred to in para-
graph (5) of this subclause;

(d) any absence from duty authorised by the em-
ployer;

(e) any standing down of a worker in accordance
with the provisions of an award, industrial
agreement, order or determination under ei-
ther Commonwealth or State law;

(f) any absence from duty arising directly or in-
directly from an industrial dispute if the
worker returns to work in accordance with the
terms of settlement of the dispute;

(g) any termination of the employment by the
employer on any ground other than slackness
of trade if the worker be re-employed by the
same employer within a period not exceeding
two months from the date of such termina-
tion;

(h) any termination of the employment by the
employer on the ground of slackness of trade
if the worker is re-employed by the same em-
ployer within a period not exceeding six
months from the date of such termination;

(i) any reasonable absence of the worker on le-
gitimate union business in respect of which
he has requested and been refused leave;

(j) any absence from duty after the coming into
operation of this clause by reason of any cause
not specified in this clause unless the em-
ployer, during the absence or within 14 days
of the termination of the absence notifies the
worker in writing that such absence will be
regarded as having broken the continuity of
service, which notice may be given by deliv-
ery to the worker personally or by posting it
by registered mail to his last recorded address,
in which case it shall be deemed to have
reached him in due course of post.

Provided that the period of absence from duty or the
period of any interruption referred to in placita (d)
to (j) inclusive of this paragraph shall not (except as
set out in paragraph (5) of this subclause) count as
service.

3.—PERIOD OF LEAVE.
(1) The leave to which a worker shall be entitled or deemed

to be entitled shall be as provided in this subclause.
(2) Subject to the provisions of paragraphs (5) and (6) of

this subclause—
Where a worker has completed at least 15 years’ service
the amount of leave shall be—

(a) in respect of 15 years’ service so completed—13
weeks’ leave;

(b) in respect of each 10 years’ service completed
after such 15 years—eight and two-thirds weeks’
leave;

(c) on the termination of the worker’s employment—
(i) by his death;

(ii) in any circumstances otherwise than by his
employer for serious misconduct;

in respect of the number of years’ service with
the employer completed since he last became
entitled to an amount of long service leave, a pro-
portionate amount on the basis of 13 weeks for
15 years’ service.

(3) Subject to the provisions of paragraph (6) of this
subclause, where a worker has completed at least 10 years’
service but less than 15 years’ service since its commence-
ment and his employment is terminated—

(i) by his death; or
(ii) in any circumstances, otherwise than by his employer

for serious misconduct;
the amount of leave shall be such proportion of 13 weeks’
leave as the number of completed years of such service bears
to 15 years.

(4) In the cases to which paragraphs (2) (c) and (3) of this
subclause apply the worker shall be deemed to have been
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entitled to and to have commenced leave immediately prior to
such termination.

(5) A worker whose service with an employer commenced
before 1 October 1964, and whose service would entitle him
to long service leave under this clause shall be entitled to leave
calculated on the following basis—

(a) For each completed year of service commencing
before 1 October 1964, an amount of leave calcu-
lated on the basis of 13 weeks’ leave for 20 years’
service and

(b) for each completed year of service commencing on
or after 1 October 1964, an amount of leave calcu-
lated on the basis of 13 weeks’ leave for 15 years’
service.

Provided that such worker shall not be entitled to long serv-
ice leave until his completed years of service entitle him to
the amount of long service leave prescribed in either para-
graph (2) (a) or paragraph (2) (b) of this subclause as the case
may be.

(6) A worker to whom paragraphs (2) (c) and (3) of this
subclause apply whose service with an employer commenced
before 1 October 1964, shall be entitled to an amount of long
service leave calculated on the following basis—

(a) For each completed year of service commencing
before 1 October 1964, an amount of leave calcu-
lated on the basis of 13 weeks’ leave for 20 years’
service; and

(b) for each completed year of service commencing on
or after 1 October 1964, an amount of leave calcu-
lated on the basis of 13 weeks’ leave for 15 years’
service.

4.—PAYMENT FOR PERIOD OF LEAVE.
(1) A worker shall, subject to paragraph (3) of this subclause,

be entitled to be paid or each week of leave to which he has
become entitled or is deemed to have become entitled the rate
of pay applicable to him at the date he commences such leave.

(2) Such rate of pay shall be the rate applicable to him for
the standard weekly hours which are prescribed by this award
(or agreement), but in the case of casuals and part-time work-
ers shall be the rate for the number of hours usually worked
up to but not exceeding the prescribed standard.

(3) Where by agreement between the employer and the
worker the commencement of the leave to which the worker
is entitled or any portion thereof is postponed to meet the
convenience of the worker, the rate of payment for such leave
shall be at the rate of pay applicable to him at the date of
accrual, or, if so agreed, at the rate of pay applicable at the
date he commences such leave.

(4) The rate of pay—
(a) shall include any deductions from wages for board

and/or lodging or the like which is not provided and
taken during the period of leave;

(b) shall not include shift premiums, overtime, penalty
rates, special rates, disability allowances, fares and
travelling allowances or the like.

(5) In the case of workers employed on piece or bonus work
or any other system of payment by results the rate of pay shall
be calculated by averaging the workers’ rate of pay for each
week over the previous three monthly period.

5.—TAKING LEAVE.
(1) In a case to which placita (a) and (b) of paragraph (2) of

subclause (3) apply:—
(a) Leave shall be granted and taken as soon as reason-

ably practicable after the right thereto accrues due
or at such time or times as may be agreed between
the employer and the worker or in the absence of
such agreement at such time or times as may be de-
termined by the Special Board of Reference having
regard to the needs of the employer’s establishment
and the worker’s circumstances.

(b) Except where the time for taking leave is agreed to
by the employer and the worker or determined by
the Special Board of Reference the employer shall
give to a worker at least one month’s notice of the
date from which his leave is to be taken.

(c) Leave may be granted and taken in one continuous
period or if the employer and the worker so agree in
not more than three separate periods in respect of
the first 13 weeks’ entitlement and in not more than
two separate periods in respect of any subsequent
period of entitlement.

(d) Any leave shall be inclusive of any public holidays
specified in this award (or agreement) occurring dur-
ing the period when the leave is taken but shall not
be inclusive of any annual leave.

(e) Payment shall be made in one of the following
ways—

(i) In full before the worker goes on leave;
(ii) at the same time as his wages would have been

paid to him if the worker had remained at
work, in which case payment shall, if the
worker in writing so requires, be made by
cheque posted to an address specified by the
worker; or

(iii) in any other way agreed between the employer
and the worker.

(f) No worker shall, during any period when he is on
leave, engage in any employment for hire or reward
in substitution for the employment from which he is
on leave, and if a worker breaches this provision he
shall thereupon forfeit his right to leave hereunder
in respect of the unexpired period of leave upon
which he has entered, and the employer shall be en-
titled to withhold any further payment in respect of
the period and to reclaim any payments already made
on account of such period of leave.

(2) In the case to which paragraph (2)(c) or paragraph (3) of
subclause (3) applies and in any case in which the employ-
ment of the worker who has become entitled to leave hereunder
is terminated before such leave is taken or fully taken the
employer shall, upon termination of his employment other-
wise than by death pay to the worker, and upon termination of
employment by death pay to the personal representative of
the worker upon request by the personal representative, a sum
equivalent to the amount which would have been payable in
respect of the period of leave to which he is entitled to deemed
to have been entitled and which would have been taken but
for such termination. Such payment shall be deemed to have
satisfied the obligation of the employer in respect of leave
hereunder.

6.—GRANTING LEAVE IN ADVANCE AND BENEFITS
TO BE BROUGHT INTO ACCOUNT.

(1) Any employer may by agreement with a worker allow
leave to such a worker before the right thereto has accrued
due, but where leave is taken in such case the worker shall not
become entitled to any further leave hereunder in respect of
any period until after the expiration of the period in respect of
which such leave had been taken before it accrued due.

(2) Where leave has been granted to a worker pursuant to
the preceding paragraph before the right thereto has accrued
due, and the employment subsequently is terminated, the
employer may deduct from whatever remuneration is payable
upon the termination of the employment such amount as rep-
resents payment for any period for which the worker has been
granted long service leave to which he was not at the date of
termination of his employment or prior thereto entitled.

(3) Any leave in the nature of long service leave or payment
in lieu thereof under a State Law or a long service leave scheme
not under the provisions hereof granted to a worker by his
employer in respect of any period of service with the em-
ployer shall be taken into account whether the same is granted
before or after the coming into operation hereof and shall be
deemed to have been taken and granted hereunder in the case
of leave with pay to the extent of the period of such leave and
in the case of payment in lieu thereof to the extent of a period
of leave with pay equivalent thereof of the entitlement of the
worker hereunder.

7.—RECORDS TO BE KEPT.
(1) Each employer shall during the employment and for a

period of 12 months thereafter, or in the case of termination
by death of the worker for a period of three years thereafter,
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keep a record from which can be readily ascertained the name
of each worker, and his occupation, the date of the commence-
ment of his employment and his entitlement to long service
leave and any leave which may have been granted to him or in
respect of which payment may have been made hereunder.

(2) Such record shall be open for inspection in the manner
and circumstances prescribed by this award (or agreement)
with respect to the time and wages record.

8.—SPECIAL BOARD OF REFERENCE.
(1) There shall be constituted a Special Board of Reference

for the purpose hereof to which all disputes and matters aris-
ing hereunder shall be referred and the Board shall determine
all such disputes and matters.

(2) There shall be assigned to such Board the functions of—
(a) the settlement of disputes of any matters arising here-

under;
(b) the determination of such matters as are specifically

assigned to it hereunder.
(3) The Board of Reference shall consist of one representa-

tive or substitute therefor nominated from time to time by the
Confederation of Western Australian Industry (Incorporated)
and one representative or substitute nominated from time to
time by the Trades and Labor Council of Western Australia
together with a chairman to be mutually agreed upon by the
organisations named in this paragraph.

9.—STATE LAW.
(1) The provisions of any State Law to the extent to which

they have before the coming into operation hereof conferred
an accrued right on a worker to be granted a period of long
service leave in respect of a completed period of 15 or more
years’ service or employment or an accrued right on a worker
or his personal representative to payment in respect of long
service leave shall not be affected hereby and shall not be
deemed to be inconsistent with the provisions hereof.

(2) The entitlement of any such worker to leave in respect
of a period of service with the employer completed after the
period in respect of which the long service leave referred to in
paragraph (1) of this subclause accrued due shall be in ac-
cordance herewith.

(3) Subject to paragraphs (1) and (2) of this subclause the
entitlement to leave hereunder shall be in substitution for and
satisfaction of any long service leave to which the worker may
be entitled in respect of employment of the worker by the
employer.

(4) An employer who under any State Law with regard to
long service leave is exempted from the provisions of that law
as at 1 April 1958, shall in respect of the workers covered by
such exemptions be exempt from the provisions hereof.

10.—EXEMPTIONS.
The Special Board of Reference may subject to such condi-

tions as it thinks fit exempt any employer from the provisions
hereof in respect of its employees where there is an existing
or prospective long service scheme which in its opinion, is,
viewed as a whole, more favourable for the whole of the em-
ployees of that employer than the provision hereof.

*Editor’s Note.
The Judgment and General Order as prescribed by sec-
tion 94A was published in 58 WAIG Part 1 Subpart 2 at
Page 116.
There was no Schedule of Exemptions.
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1 KENNEDY J (Presiding Judge): I have had the benefit
of reading in draft the reasons to be published by
Anderson and Hasluck JJ, with which I am in agreement.
I would therefore allow this appeal. I would set aside the
decision of the Full Bench and, in lieu thereof, I would
order that the appeal to the Full Bench be dismissed.

2 ANDERSON J: This is an appeal against a judgment of
the Full Bench of the Western Australian Industrial
Relations Commission allowing an appeal from a decision
of Senior Commissioner Fielding.

3 I agree with Hasluck J that this Court has jurisdiction to
hear the appeal pursuant to s 90 of the Industrial Relations
Act 1979.

4 The matter first came before the Commission by way of
a conference called under s 44 of the Act. The conference
was sought by the present respondent union and the
application was in the following terms—

“The Union seeks an urgent conference to resolve
an issue over the wearing of union badges at
Burswood International Resort Casino.
Members of the Burswood Resort Union of Employ-
ees, (BRUE) a section of the Australian Liquor,
Hospitality and Miscellaneous Workers Union Mis-
cellaneous Worker’s Division, WA Branch (LHMU)
employed at Burswood Casino have been instructed
to cease wearing union badges which denote em-
ployees as members of the LHMU.
The LHMU believes this instruction by Burswood
Casino is a contravention of the rights and privileges
of union members. We seek an urgent conference to
attempt conciliation of the matter, and if it is not
resolved we will seek arbitration on the matter.”

5 There was a conference before Parks C, but the matter
was not settled by conciliation and Parks C prepared a
draft memorandum of matters which were to go to
arbitration as a claim by the union. It would appear that
the final form of the claim was for an order in the
following terms—

“That in all the circumstances it would be harsh,
oppressive or unfair for the respondent to penalise,
dismiss or in any other way discipline or disadvan-
tage any employee because—

(a) The employee chooses to wear the member-
ship badge of the Union whilst performing
their work for the employer and/or

(b) the employee does not comply with an instruc-
tion from the respondent not to wear the
membership badge of the Union whilst per-
forming their work for the employer.”

6 In the course of the arbitration before Fielding C, there
was some debate as to what was the essence of this claim.
In his reasons for decision, the learned Senior
Commissioner defined the claim as a claim for “a
declaration that [the Union’s] members be allowed to wear
the badges whilst performing their work notwithstanding
anything to the contrary in either their contract of
employment or the industrial award or enterprise
agreement regulating their employment”.

7 There is no dispute that this claim and the employer’s
opposition to it was an industrial matter which the
Commission was empowered to resolve by conciliation
and, if necessary, by arbitration.

8 Both the contract of employment and the relevant
industrial agreement (the Burswood International Resort
Casino Employees Industrial Agreement 1997) contained
provisions which furnished the employer with the
authority to give a coercive instruction to employees not
to wear badges of any kind on their uniforms. Included
amongst the findings made by Fielding C and not now
disputed were the following findings—

(a) It was a term of the contract of employment of
all casino employees that they observe all of the
employer’s policies and procedures and the rules
and regulations as outlined in the employees’
handbook.

(b) The grooming regulations in the handbook pro-
hibited the wearing of badges and the like on
uniforms unless authorised by the employer.

(c) The Burswood International Resort Casino Em-
ployees’ Industrial Agreement 1997 provided that
where the employer supplied special uniforms,
the employees were obliged to wear those uni-
forms at all times and in line with the employer’s
standards.

9 In these circumstances, the union had to accept in the
arbitration proceedings that the grooming regulation
prohibiting the wearing of unauthorised badges was a
condition of the contract of employment and a term of
the relevant industrial agreement. As I understand the
union’s argument, it was not the condition itself which
was objected to.  The union did not claim that every casino
employee should be at liberty to wear whatever buttons,
badges, ornaments or emblems he or she liked on his or
her uniform. It is therefore hardly necessary to dwell on
the question whether it is or is not reasonable for a casino
operator to impose uniform dress standards extending to
regulations about the wearing of buttons and badges. I
think that the answer to that question must surely be that
it is perfectly reasonable for such an employer to have
such standards and to enforce them. The real question in
this case was whether this employer should have made
an exception for union badges. In addressing this question,
Fielding C was not persuaded that refusal to make the
exception was unreasonable. He thought that “to make
any exception” would “undermine” the employer’s efforts
to maintain “a high standard of presentation through
uniformity”, which he considered to be “important” in
the particular industry. Furthermore, he considered that
if an exception was made for this badge, it would create
“difficult management problems” in that it would be
“difficult … to refuse to allow members of other unions
to wear badges”.

10 He adverted to matters advanced on behalf of the union
as to why it was harsh, oppressive or unfair on the part of
the employer not to allow these badges to be worn and he
considered that they were not sufficient to sustain the
union claim.

11 The union appealed to the Full Bench on four grounds,
two of which were upheld. The grounds which were
upheld were pleaded as follows—

“3. The Senior Commissioner erred in finding that
the respondent’s policy prohibiting the wearing
of Union badges is not an unreasonable infringe-
ment on employees right to freedom of speech
and or expression.

4. The Senior Commissioner gave insufficient
weight to the uncontradicted evidence that the
Union badge did not interfere with visional im-
pact made by employees uniforms to the public.”

12 In my opinion, there is no doubt that the determination
itself, namely, that it was not unreasonable on the part of
the employer to have the policy and to refuse to make an
exception as regards the wearing of this union’s badges,
was a determination which depended on the exercise of a
discretion by the Senior Commissioner in the sense
defined in Norbis v Norbis (1986) 161 CLR 513 per
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Mason and Deane JJ at 518-519. The exercise of the
discretion was a function entrusted by the Act to the
Commissioner to whom the industrial matter was referred
for arbitration. It is worth setting out again the settled
principles on which an appeal against an exercise of
discretion is usually to be determined. They can be taken
from the judgment of Dixon, Evatt and McTiernan JJ in
House v The King (1936) 55 CLR 499 at 504-505—

“The manner in which an appeal against an exercise
of discretion should be determined is governed by
established principles. It is not enough that the judges
composing the appellate court consider that, if they
had been in the position of the primary judge, they
would have taken a different course. It must appear
that some error has been made in exercising the dis-
cretion. If the judge acts upon a wrong principle, if
he allows extraneous or irrelevant matters to guide
or affect him, if he mistakes the facts, if he does not
take into account some material consideration, then
his determination should be reviewed and the appel-
late court may exercise its own discretion in
substitution for his if it has the materials for doing
so. It may not appear how the primary judge has
reached the result embodied in his order, but, if upon
the facts it is unreasonable or plainly unjust, the ap-
pellate court may infer that in some way there has
been a failure properly to exercise the discretion
which the law reposes in the court of first instance.
In such a case, although the nature of the error may
not be discoverable, the exercise of the discretion is
reviewed on the ground that a substantial wrong has
in fact occurred.”

13 It was submitted on behalf of the union in the appeal
before us that the principles laid down in House v The
King do not apply with full force, if at all, in the case of
appeals to the Full Bench of the Industrial Relations
Commission. A different approach is appropriate, so it
was submitted, because of the peculiar position of the
Full Bench as an industrial tribunal having a general
supervisory jurisdiction with respect to the settlement of
industrial disputes and related matters. Mr Nolan, on
behalf of the union, went so far as to submit that it would
not be an error on the part of the Full Bench to depart
altogether from the principles in House v The King; that
application of those principles by the Full Bench was
optional. I do not accept this submission. Pursuant to s
12 of the Industrial Relations Act 1979, the Commission
is a court of record. The Full Bench is bound to decide
appeals according to law and to act within jurisdiction
and its decisions are, of course, subject to appeal to this
Court for error of law and excess of jurisdiction: s 90.
There is nothing in the Act to support the proposition
that when hearing an appeal from an order made in the
exercise of a discretionary power, the Full Bench may
exercise the discretion afresh. The powers of the Full
Bench set out in s 49(4) to hear and determine appeals
“on the evidence and matters raised in the proceedings
before the Commission” are consistent with the appellate
function of the Full Bench being limited to correcting
error when the appeal is against the exercise of a
discretionary power. Its function is not to give a second
opinion, as it were. In my opinion, what was said by
Mason and Deane JJ in Norbis v Norbis (loc cit) is directly
applicable to the functions of the Full Bench where it is
hearing an appeal in a matter of this kind. Mason and
Deane JJ said—

“The principles enunciated in House v The King were
fashioned with a close eye on the characteristics of a
discretionary order in the sense which we have out-
lined. If the questions involved lend themselves to
differences of opinion which, within a given range,
are legitimate and reasonable answers to the ques-
tions, it would be wrong to allow a court of appeal
to set aside a judgment at first instance merely be-
cause there exists just such a difference of opinion
between the judges on appeal and the judge at first
instance. In conformity with the dictates of princi-
pled decision-making, it would be wrong to
determine the parties’ rights by reference to a mere

preference for a different result over that favoured
by the judge at first instance, in the absence of error
on his part. According to our conception of the ap-
pellate process, the existence of an error, whether of
law or fact, on the part of the court at first instance is
an indispensable condition of a successful appeal.”
(518-519)

14 Turning now to the grounds of appeal which the Full
Bench allowed, the reference to the “right to freedom of
speech and or expression” in ground 3 set out above would
appear to be merely a reference to the right of free speech
which arises as an ordinary incident of democracy. There
was no submission that the right pleaded in this ground
is some kind of entrenched right incapable of restriction
or modification by contractual agreement.

15 The majority of the Full Bench, comprising the President
and Beech C, gave separate judgments in which they gave
different reasons for upholding this ground of appeal. I
hope I do not do him an injustice by oversimplification,
but as I understand the learned President’s reasoning at
AB 33-34, he reasoned as follows—

(a) In a democratic society citizens are generally free
to speak and express themselves.

(b) The union badge was an expression of the fact of
the employees’ membership of this industrial
union.

(c) The badge was inoffensive and unobtrusive as
badges go.

(d) To refuse to let it be worn in the workplace sim-
ply because it was a badge was therefore an unfair
infringement on the employees’ freedom to ex-
press themselves as members of an industrial
organisation.

16 What this comes down to is that no employer may prohibit
as part of its dress standards the wearing of badges or
emblems or insignia if the item in question conveys a
message or opinion which the person concerned has a
“right” to hold and impart to the public and an interest in
doing so. The employer may only prohibit the wearing
of badges, emblems or insignia which are not an exercise
of freedom of expression, which are obtrusive or which
carry an offensive message. For the employer to go further
would be to act oppressively, unfairly or unreasonably.

17 In my opinion, and with due respect, there is no such
general law; and the fact that the message conveyed by
the wearing of a union badge is a particular message
having an industrial content does not affect the matter. If
the learned President’s reasoning is valid, the law must
surely exist for the benefit of all employees as regards
the full range of their interests and opinions and affairs.
As I say, I do not believe there is such a rule.

18 Beech C upheld this ground of appeal because he considered
the Commission at first instance had failed to give sufficient
weight to the evidence of employees as to their reasons for
wearing the badge. With respect, I am afraid I cannot see
that the Commission at first instance failed to do so. Fielding
C expressly had regard to the evidence of employees as to
their reasons for wearing the badge. He left out of his
consideration no matter of importance on that subject that I
can see or that Beech C has identified in his judgment. I
think the submission of Mr Le Miere QC on behalf of the
appellant must be accepted: on the face of it, Beech C has
substituted his own opinion for that of the Commission at
first instance as to the importance that should be accorded
to the reason why the employees in question wished to wear
their union badges.

19 I should say that in my opinion it would not have been
erroneous to give very little weight to the subjective
wishes of the employees. Once the Commission came to
the conclusion (a conclusion which was open to it) that it
was reasonable to have a policy of uniformity with respect
to dress and the wearing of display buttons and badges
on the company’s uniform, the question whether the
policy should be departed from in a given case could
hardly be made to depend on the personal wishes of the
employees in question. That would be inimical with the
notion of uniformity.
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20 As to ground 4, this raises the question whether the size
and design of these particular badges was a relevant
consideration in considering whether the employer’s
refusal to allow employees to wear it was harsh,
oppressive or unfair and if it was, whether it was taken
into account and if so, whether it was given proper weight.

21 It is true that Fielding C did not expressly refer to the
size and other physical or aesthetic characteristics of the
badge in deciding it was not harsh, oppressive or unfair
(unreasonable) to refuse to let it be worn. I am not
persuaded he was obliged to do so in order to properly
exercise his discretion. He decided the matter on a
different basis. He gave primary importance to the
reasonableness of the dress policy as applicable to buttons
and badges per se, to the contract of employment wherein
employees agreed to abide by the dress policies as a
condition of employment and to the binding nature of
the relevant industrial agreement which allowed for the
policy. He decided that there were good management
reasons not to make exceptions in the case of this
particular badge. I am not persuaded that this was a wrong
approach. On this approach, the size and aesthetic quality
of the badge was of little or no relevance. The badge was
simply not part of the uniform which the employer was
entitled to insist be worn.

22 When all is said and done, the Commission at first instance
was not persuaded that it was harsh, oppressive or unfair
in the industrial sense for this employer carrying on its
particular operation to have a strict dress policy and to
strictly enforce it, even to the extent of disallowing the
wearing of union badges on the company uniform. That
involved an assessment of circumstances and called for a
value judgment which it was for the Senior Commissioner
to make. In the absence of error, his determination must
stand. I am not persuaded there was any error.

23 I would allow the appeal.
24 HASLUCK J: I have had the benefit of reading in draft

the reasons to be published by Anderson J. For those
reasons, I agree that this appeal must be allowed. I wish
to add a few observations concerning the jurisdiction of
the Industrial Appeal Court to deal with the present appeal.

25 The appellant seeks an order quashing the decision of the
Full Bench of the Western Australian Industrial Relations
Commission. The appeal comes before the Industrial
Appeal Court pursuant to s 90 of the Industrial Relations
Act 1979. Section 90 provides that an appeal lies to the
Industrial Appeal Court from any decision of the President,
the Full Bench, or the Commission in Court Session on
the ground that the decision is “erroneous in law” or is in
excess of jurisdiction, but upon no other ground.

26 Counsel for the respondent union submitted that the
appeal, as it has been framed, was not an appeal with
which the Industrial Appeal Court was empowered to deal
in that the grounds of appeal relied upon did not raise
matters suggesting that the decision appealed against was
erroneous in law. It will be necessary to return to the nature
of that concept in due course. Before doing so, it will be
useful to set out the background to the matter.

27 The Industrial Relations Commission is empowered to
deal with “industrial matters”. That term refers to any
matter relating to the work, privileges, rights or duties of
employers or employees.

28 Section 29 of the Industrial Relations Act provides that
an industrial matter may be referred to the Commission
by a registered union or in the case of a claim by an
employee that he has been harshly, oppressively or
unfairly dismissed from his employment, by the
employee.

29 It follows that an employee is at liberty to challenge a
dismissal on the grounds that it was harsh, oppressive or
unfair, notwithstanding the express terms of the relevant
contract of employment. That being so, there is obviously
room for an argument in law as to the extent to which the
facts and matters relied upon by the employee are affected
by the terms and characteristics of a particular contract
of employment. It might seem harsh and unfair to dismiss
a coal miner for having a grimy shirt, but not necessarily
unfair to censure a barman for his standard of dress,

especially in circumstances where the relevant contract
of employment includes express terms concerning
grooming.

30 Section 44 makes provision for a compulsory conference
conducted by a Commissioner and, with respect to
industrial matters, allows for the making of any order or
declaration which the Commission is otherwise authorised
to give or make under the Act. By s 46, the Commission
may, on the application of a party bound by an award,
declare the true interpretation of the award.

31 In mid-1999, a dispute arose between the parties to the
present appeal as to whether members of the respondent
union employed by the appellant were at liberty to wear
a membership badge of the union whilst performing their
work for the employer at the Burswood Casino. The
matter came before the Commission pursuant to s 44 of
the Act. The respondent union sought a declaration that
its members be allowed to wear the badges whilst
performing their work, notwithstanding anything to the
contrary in either their contracts of employment or the
industrial award or enterprise agreement regulating their
employment.

32 A sample contract of employment formed part of the
evidentiary materials. It consisted of a letter dated 2
January 1996 to an employee called Leanne Clayton. This
letter contained details as to the remuneration and duties
of the employee in question, and went on to say that all
other conditions of employment shall be in accordance
with Burswood Resort Casino Employees’ Industrial
Agreement 1995 and subject to the observance of policies
and procedures outlined in the employee handbook. The
industrial agreement did not deal directly with the matter
in issue, but the handbook contained a provision that no
badges, ornamental buttons or jewellery may be worn on
the employee’s uniform unless issued by the company.
Exceptions could be authorised by the manager of
wardrobe. The rule did not apply to employee
identification badges.

33 The dispute came on for hearing eventually before Senior
Commissioner Fielding. He received evidence touching
on various aspects of the dispute, including the question
of whether the badge had an adverse visual impact upon
the grooming of employees and whether the employer
had condoned wearing of the badges, and authorised the
wearing of similar badges, such as those distributed by
charitable organisations. He heard submissions from the
parties as to whether employees have a right to wear union
badges as a manifestation of an implied right to freedom
of expression.

34 The Senior Commissioner handed down his reasons for
decision on 22 October 1999. He found it to be a term of
the contract of employment for the employees in question
that they not wear badges or similar items unless otherwise
authorised by the respondent. This was an express term
of the contract. In his view, the relevant contractual
provisions were neither unlawful nor unreasonable. It was
inherent in his decision that the express terms of the
contract were not displaced by an implied right of the
kind asserted by the respondent. He therefore dismissed
the respondent’s application for relief.

35 The respondent union decided to appeal against this ruling
to the Full Bench of the Industrial Relations Commission.

36 Section 49 of the Industrial Relations Act 1979 provides
for “appeals” to the Full Bench from a decision of a
Commissioner. Section 49 does not define exactly the
limitations imposed upon the Full Bench in dealing with
provisions pursuant to this provision. I note in passing,
however, that the provision does not contain any reference
to the appeal being by way of rehearing. By s 49(4), an
appeal shall be heard and determined on the evidence
and matters raised in the proceedings before the
Commission. This suggests that the Full Bench was
required to review questions of law and to ascertain
whether there was any error in the manner in which the
Commissioner in the forum below exercised any
discretionary power allowed to him: Coal and Allied
Operations Pty Ltd v Australian Industrial Relations
Commission [2000] HCA 47; 174 ALR 585.
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37 A majority of the Full Bench, including the President of
the Industrial Relations Commission, overruled Senior
Commissioner Fielding and allowed the appeal. The
President and Commissioner Beech, as the members of
the Full Bench comprising the majority, agreed with
Senior Commissioner Fielding that the Australian
Tramways Employees’ Association v Prahran & Malvern
Tramway Trust (1913) 17 CLR 680 is not authority for
the proposition that employees have an absolute right to
wear union badges in the workplace. The High Court in
that case simply recognised that a badge is a facet of
collective bargaining, with the result that a dispute over a
badge can properly be regarded as an industrial dispute
or matter.

38 Nonetheless, the President considered that Senior
Commissioner Fielding should have made a finding that
the badge was an important tool for the promotion of the
respondent union as a representative organisation. The
President held that “there was an unfair infringement upon
the employees’ freedom to express themselves as members
of an industrial organisation.” Thus, it seems that he was
prepared to give effect to an implied right or entitlement
very similar to that contended for by the respondent union.

39 The Full Bench went on to hold (as expressed by President
Sharkey) that the employer’s direction was “unreasonable
and unfair, represented also a harsh, oppressive or unfair
exercise of rights under the contract, and the finding that
it was not so represented a miscarriage of the
Commission’s discretion, such as to warrant the Full
Bench substituting its decision for that of the Commission
at first instance.”

40 For the reasons given by Anderson J, it is clear that the
Senior Commissioner’s determination involved the
exercise of a discretion. It was seen in this light by the
Full Bench. A question then arises as to whether the
exercise of a discretion in the relevant circumstances can
give rise to reviewable errors of law.

41 The President’s judgment referred to the crux of the matter
as being whether it was a harsh, oppressive and unfair
act of the employer, however reasonable and lawful its
policy might be, to prohibit the wearing of the union
badges under pain of disciplinary action, which might
include dismissal. The President’s reasons also included
a finding that there was no evidence that the badges were
visually or otherwise exceptional.

42 While dealing with the ground of appeal from Senior
Commissioner Fielding’s judgment concerning the
implied right to freedom of expression, Commissioner
Beech said this—

“In this case, the manner in which the case was pre-
sented to the Commission at first instance did not
strictly follow the terms by which the matter had
been referred for hearing and determination. Rather
the issue to be determined by the Commission was
seen to be ‘whether the respondent’s policy with re-
spect to grooming so far as it applies to the wearing
of union badges in particular is unreasonable’ (AB
224). The union is correct, in my respectful view, in
submitting that in the context of that issue the Com-
mission was required to balance the reasons advanced
by the employees for wearing the badge against the
right of the employer to set reasonable standards of
dress.”

43 Commissioner Beech concluded that insufficient weight
was given to the reasons for wearing the badge, but did
not hold directly that an implied right or entitlement of
the kind identified by the President could override or
displace the express terms of the contract.

44 The appellant (Burswood Resort) has appealed against
the decision of the Full Bench to the Industrial Appeal
Court. Counsel for the appellant relied upon the well-
known decision of the High Court in House v The King
(1936) 55 CLR 499 in asserting that the Full Bench had
exercised its discretion to resolve the issue before it in an
improper manner, with the result that the appeal should
be allowed. Counsel submitted that the majority of the
Full Bench had failed to take account of those facts and
matters bearing upon the application of the employer’s

policy concerning grooming which had been relied upon
by Senior Commissioner Fielding in making his ruling.

45 Counsel for the appellant answered the objection to the
jurisdiction of the Industrial Appeal Court by submitting
that the ruling made by the Full Bench could properly be
described as “erroneous in law” within the meaning of s
90 in that a false dichotomy was set up by the Full Bench
in the passages I have just mentioned.

46 In undertaking the balancing exercise described by
Commissioner Beech, the Full Bench seemed to give certain
matters of fact-the reasons for wearing the badge-the same
weight as the express contractual provisions concerning
grooming, and without making any or any proper
determination as to the exact scope and effect of the
contractual provisions. Alternatively, the reasons for wearing
the badge were given an undue weight in that they were
elevated beyond matters of fact and given the status of an
implied right which was then held to be sufficient to
outweigh or override the express terms of the contract.

47 There is also the further question of whether the President
was correct in holding that an implied right of freedom
of expression could override or displace the express terms
of a contract of employment concerning grooming when
the High Court decision relied upon-Australian Tramways
Employees’ Association v Prahran & Malvern Tramway
Trust (supra)-does not seem to support such a conclusion.

48 It must be kept steadily in mind that the “policy” that the
employer sought to apply to its employees was simply a
shorthand way of describing certain supervisory rights
which were clearly vested in the employer as part of the
contract made between the parties. Accordingly, in my
view, the Full Bench proceeded in a manner that can be
characterised as “erroneous in law” in that it failed to
make any or any sufficient determination as to the scope
of the supervisory powers allowed to the employer by
the contract, and as to whether the powers in question
were qualified by implied rights or otherwise had not
been exercised in a fair and reasonable way. It follows
that, in my view, contrary to the submissions advanced
by counsel for the respondent, the Industrial Appeal Court
has jurisdiction to deal with the matter.

49 Counsel for the respondent union argued that the matters
before the Full Bench were essentially matters of
industrial fairness concerning the introduction and use
of a badge. These were factual matters which lay
exclusively within the jurisdiction of the Industrial
Commission. The real matter in issue between the parties
was the question of the visual impact (if any) of the badge
in question. The resolution of this issue represented the
resolution of a factual issue and any ruling upon that point
did not give rise to a decision which could be described
as erroneous in law. Viewed in that light, counsel for the
respondent submitted, the Industrial Appeal Court did
not have jurisdiction to deal with the matter pursuant to s
90 of the Industrial Relations Act because there was no
question of law involved.

50 This line of argument, although superficially attractive,
overlooked the reality that one of the issues raised by the
respondent union, and acted upon by the Full Bench, was
whether the provisions of the contract of employment
could be overridden or displaced by an implied right of
freedom of expression. The same line of argument glosses
over the legal issue I mentioned earlier, namely, the need
to construe the contract with a view to determining the
scope of the employer’s supervisory powers as a matter
relevant to a further determination as to whether the
employer’s policy concerning the union badge was fair
and reasonable in the circumstances of this particular case.

51 These issues were raised before Senior Commissioner
Fielding, and remain important issues, not only between
the parties to this particular dispute, but generally. The
parties to a dispute of this kind need to know what weight
should be given to express contractual terms in
determining whether the employer’s conduct is unfair or
unreasonable in the context of a particular dispute. These
are legal issues. Accordingly, in my view, the Industrial
Appeal Court does have jurisdiction to dispose of the
present appeal.
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52 In summary, then, I consider that the Full Bench fell into
error in seeking to balance rights vested in the employer
as a consequence of the contractual arrangements as
against “the reasons advanced by the employees for
wearing the badge”. The reasons for wearing the badge
are not of the same contractual or normative order as the
rights of the employer to determine what is required by
way of grooming. Accordingly, in my view, for these
reasons, and for the reasons given by Anderson J, the
ruling of the Full Bench was “erroneous in law” and the
appeal should be allowed.
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1 KENNEDY J (Presiding Judge): Judgment in this matter
was delivered on 2 June 2000. It was then indicated that
fuller reasons would be published later. These are those
reasons.

2 In May 1999, a dispute arose between the parties to this
appeal as to whether members of the respondent Union
who are employed by the appellant should be at liberty
to wear a Union badge in the workplace. A compulsory
conference held under s 44 of the Industrial Relations
Act 1979 having been unable to resolve the dispute, the
matter proceeded to arbitration before the Senior
Commissioner, with the respondent seeking a declaration
from the Commission that, in all the circumstances, it
would be harsh, oppressive or unfair for the appellant to
penalise, dismiss or in any other way to discipline or
disadvantage any employee because that employee
chooses to wear a membership badge of the respondent
whilst performing work for the appellant and/or does not
comply with an instruction from the appellant not to wear
the badge whilst performing that work.

3 As appears in the reasons for decision of the Senior
Commissioner, the respondent and the Federated Liquor
and Allied Industries Employees’ Union of Australia,
Western Australian Branch, Union of Workers (“the
Liquor and Allied Industries Employees’ Union”) had
constitutional coverage for the employees in question.
The latter Union, and not the applicant, was, however, a
party to the Burswood International Resort Casino
Employees’ Industrial Agreement 1997, which regulated
the employment of the relevant employees. The term of
that agreement had expired.

4 A number of the employees of the appellant were unhappy
with the representation afforded to them by the Liquor
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and Allied Industries Employees’ Union and they therefore
decided to form their own Union, called the Burswood
Resort Union of Employees. That association was never
registered, but it became, in effect, integrated into the
respondent. From a time in or about September 1998, some
of those responsible for establishing the Burswood Resort
Union of Employees began to wear the respondent’s Union
badge whilst performing their work. They did so,
essentially, to advertise to their fellow employees that they
were members of that Union. Subsequently, they took to
wearing a badge identifying the Burswood Resort Union
of Employees. They claim that they wore these badges
without any criticism from the appellant’s managers or
supervisors until the middle of 1999, when they were
instructed to cease wearing them. One of the employees
was disciplined for continuing to do so.

5 The appellant argued before the Senior Commissioner
that it was a term of the employment of the employees
that they should not wear badges in the course of their
employment unless they had been issued by the appellant
or unless they were otherwise authorised by the appellant
to wear them. It denied that it had either consented to its
employees wearing the badges in question, or otherwise
condoned the practice, claiming that the grooming and
appearance of its employees plays a most important role
in the industry. To this end it provides its employees with
uniforms. It complained that the badges detracted from
the concept of a uniform appearance by its staff.

6 The argument for the respondent was that the appellant’s
attitude towards the wearing of the Union membership
badges was contrary to one of the principal objects of the
Industrial Relations Act, namely, to encourage the
formation of representative organisations of employees.
In support of this argument, it relied upon the judgment
of Isaacs and Rich JJ in The Australian Tramway
Employes Association v The Prahran and Malvern
Tramway Trust (1913) 17 CLR 680, at 694. It also
claimed that the constitutional right to freedom of speech
embodied a right in the employees to express publicly,
by the wearing of a Union membership badge, that they
were members of the respondent.

7 The learned Senior Commissioner found that it was a
term of the employees’ contract of employment that they
should not wear badges, ornamental buttons or jewellery
on their uniforms unless issued by, or otherwise authorised
by, the appellant. It was also an express term of their
employment that the employees should observe all of the
appellant’s policies and procedures and the rules and
regulations outlined in the Employees’ Handbook, as
amended from time to time. The Grooming Regulations
set out in the Handbook prohibited the wearing of badges
on uniforms issued by the appellant unless the badges
had been issued by the appellant, or otherwise authorised
by it. The Senior Commissioner held that these provisions
were neither unlawful, nor unreasonable. He accepted that
it was important for the appellant, as a hospitality resort,
to present a special image or identity and that the personal
appearance of employees was an integral part of that ideal.
He rejected the argument that the policy was being applied
in a way which discriminated against the respondent and
its members. As a result, the Senior Commissioner
dismissed the respondent’s application.

8 The respondent appealed to the Full Bench of the
Industrial Relations Commission against the Senior
Commissioner’s dismissal of its claim. Grounds 3 and 4
of that appeal, which were eventually upheld by a majority
of the Full Bench, were as follows—

“3. The Senior Commissioner erred in finding that
the respondent’s policy prohibiting the wearing
of Union badges is not an unreasonable infringe-
ment on employees’ right to freedom of speech
and/or expression.

4. The Senior Commissioner gave insufficient
weight to the uncontradicted evidence that the
Union badge did not interfere with visual impact
made by employees’ uniforms to the public.”

9 The formal orders made by the Full Bench were that the
appeal be upheld on grounds 3 and 4 and that the order

made at first instance be suspended, and the matter
remitted to the Commission as constituted at first instance,
to be heard and determined according to law.

10 The appellant has appealed against the decision of the
Full Bench and, by notice of motion dated 23 May 2000,
it sought an order that the proceedings of the Commission
be stayed until the determination of the appeal, the appeal
having been at that time listed for hearing on 1 August
2000 in this Court. The remitted matter was relisted for
hearing before the Senior Commissioner on 7 June 2000.

11 An applicant for a stay of proceedings has the burden of
showing that the circumstances justify a stay, on the
principle that a litigant is normally entitled to the fruits
of his litigation. At present, however, there are no
immediate fruits to be enjoyed by the respondent, the
decision appealed from having resulted in the remission
of the matter to the Senior Commissioner, with the
possibility, of course, of a further appeal to the Full Bench
if either party should decide to challenge his decision.

12 The grounds upheld by the majority of the Full Bench
clearly challenged the exercise by the Senior
Commissioner of a discretionary judgment and, in my
opinion, it was clearly arguable that the learned President
and Beech C each merely exercised his own discretion in
place of that of the Senior Commissioner, contrary to the
principles laid down in Norbis v Norbis (1986) 161 CLR
515. It is not now necesssary to expand upon my reasons
for forming this view. Furthermore, having regard to the
pending appeal, it was clear that, if the appeal were to be
successful, the remission of the matter to the Senior
Commissioner would result in a waste of the
Commission’s resources and the imposing of unnecessary
costs upon the parties. On the other hand, if the appeal
should prove to be unsuccessful, there would be the
advantage of having the Industrial Appeal Court resolve
some of the issues upon which the members of the Full
Bench were not unanimous prior to the further hearing
before the Senior Commissioner. I was quite satisfied that
these special circumstances, as well as the balance of
convenience, justified the ordering of a stay-see the West
Australian Locomotive Engine Drivers’ Firemen’s and
Cleaners’ Union of Workers v Schmid (1995) 76 WAIG
6. For these reasons, I considered that a stay of the
proceedings in the Commission should be granted.

13 In the course of the hearing of its application for a stay,
the appellant indicated its willingness to undertake to this
Court, in the event of a stay being granted, to allow those
employees of the appellant who had usually worn BRUE
badges on their uniforms when on the gaming floor at
the time of the interim order of Parks C dated 10 June
1999, to continue to wear those BRUE badges until the
determination of the appeal herein or until further order.
While recognising that the terms of the undertaking might
give rise to some difficulties in its enforcement, depending
as it would upon the establishing of the fact that employees
seeking to take advantage of the undertaking had
“usually” worn the badges, and also acknowledging the
limited application of the undertaking, it nevertheless
appeared to me to be desirable to require that undertaking.
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Reasons for Decision.
THE PRESIDENT—
1 These are the unanimous reasons for decision of the Full

Bench.
2 This is an appeal against the decision of the Public Service

Arbitrator (hereinafter referred to as “the Arbitrator”)
made on 21 July 2000 in matter No P17 of 1999. The
appeal would appear to be against the whole of the
decision.

3 The decision was constituted by a declaration made on
29 June 2000 that Principles 2, 5 and 6 of the State Wage
Principles applied to the application.

GROUNDS OF APPEAL
4 The appellant (hereinafter referred to as “the CSA”) now

appeals against that decision on the following grounds—
“1. The Public Service Arbitrator erred in law in de-

claring that the Commuted Overtime Allowance,
which is the subject of the application, should be
categorised as a general allowance to which prin-
ciples 2,5 and 6 of the State wage Principles apply.
Particulars
1. The declaration issued relates to an applica-
tion to vary Subclauses 5 (2) and 5 (3) of the
Public Service Allowances (Fisheries and Wild-
life Officers) Award 1990 No PSA A5 of 1986.
5.—COMMUTED OVERTIME ALLOWANCE

Fisheries Department
(1) Fisheries Officers

(a) Subject to the provisions of paragraphs
(b) and (c) of this subclause, these of-
ficers shall be paid an allowance of
15% of gross annual salary which shall
continue to be paid during annual
leave, long service leave, sick leave and
as part of any retiring allowance.

(b) An additional 15% shall be paid for
those days on which an officer is en-
gaged in extensive field work approved
by the Chief Executive Officer.

(c) Officers who occupy offices which gen-
erally do not require work to be
performed outside of or in excess of
the prescribed hours of duty may, at
the discretion of the Chief Executive
Officer, be paid overtime pursuant to
Clause 20.—Overtime Allowance of
the Public Service General Conditions
of Service and Allowances Award No.
PSA A 4 of 1989, in lieu of the allow-
ances prescribed in paragraphs (a) and
(b) of this subclause.

(2) Technical Officers and Technical Assistants
involved in Fisheries Research and any
other officers authorised by the Chief Ex-
ecutive Officer excluding officers employed
in specified calling positions pursuant to
Clause 7 of the Public Service Salaries
Agreement 1985, PSA AG No. 5 of 1985.
(a) All officers shall be paid an allowance

at a rate of 20% of gross annual sal-
ary for days when working on field
duties away from headquarters.

(b) Officers who occupy positions which
generally do not require work to be
performed outside of or in excess of
the prescribed hours of duty may, at
the discretion of the Chief Executive
Officer, be paid overtime pursuant to
Clause 20.—Overtime Allowance of
the Public service General Conditions
of Service and Allowances Award No.
PSA A 4 of 1989, in lieu of the allow-
ances prescribed in paragraph (a) of
this subclause.

(3) Officers Engaged in Duties at Sea
(a) Notwithstanding the provisions of

subclauses (1) and (2) of this clause,
any officer engaged in duties at sea
involving either an overnight stay on
a Departmental vessel or being at sea
on board a commercial fishing vessel
shall be paid an allowance of 30% of
gross annual salary for those days
spent at sea, including the day of de-
parture and day of return.

(b) The allowance prescribed by this
subclause shall be paid in lieu of the
allowance prescribed by subclauses (1)
and (2) of this clause.

Conservation and Land Management
(1) Wildlife Officers

(a) Subject to the provisions of paragraphs
(b) and (c) of this subclause, these of-
ficers shall be paid an allowance of
15% of gross annual salary which shall
continue to be paid during annual
leave, long service leave, sick leave and
as part of any retiring allowance.

(b) An additional 15% shall be paid for
those days on which an officer is en-
gaged in extensive field work approved
by the Chief Executive Officer.

(e) Officers who occupy offices which gen-
erally do not require work to be
performed outside of or in excess of
the prescribed hours of duty may, at
the discretion of the Chief Executive
Officer, be paid overtime pursuant
to Clause 20.—Overtime Allowance
of the Public Service General Condi-
tions of Service and Allowances Award
No. PSA A 4 of 1989, in lieu of the
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allowances prescribed in paragraphs
(a) and (b) of this subclause.

(2) Technical Officers and Technical Assistants
involved in Wildlife Research and any other
officers authorised by the Chief Executive
Officer excluding officers employed in
specified calling positions pursuant to
Clause 7 of the Public Service Salaries
Agreement 1985, PSA AG No. 5 of 1985.
(a) All Officers shall be paid an allowance

at a rate of 15% of gross annual sal-
ary for days when working on field
duties away from headquarters.

(b) An additional 15% shall be paid for
those days on which an officer is en-
gaged in extensive field work approved
by the Chief Executive Officer.

(c) Officers who occupy positions which
generally do not require work to be
performed outside of or in excess of
the prescribed hours of duty may, at
the discretion of the Chief Executive
Officer, be paid overtime pursuant to
Clause 20.—Overtime Allowance of
the Public Service General Conditions
of Service and Allowances Award No.
PSA A 4 of 1989, in lieu of the allow-
ances prescribed in paragraphs (a) and
(b) of this subclause.

Fisheries Department and Conservation and
Land Management

(1) Payment of Commuted Overtime Allow-
ances will not be made to officers classified
above Level 5 except where the Chief Ex-
ecutive Officer otherwise determines.

(2) Officers placed “on-call” by the Chief
Executive Officer shall be paid on-call al-
lowance in accordance with Clause
20.—Overtime Allowance of the Public
Service General Conditions of Service and
Allowances Award No. PSA A 4 of 1989.

2. On the face of the Clause, and viewed in the con-
text of the Award, the allowance which is the
subject of the application is a commuted allow-
ance, paid in lieu of payments which would
otherwise be made under Clause 20- Overtime
Allowance of the Public Service Award No PSA
A4 of 1989.

3. It is not an allowance with relation to either the
nature of the work or the conditions under which
the work is performed. A dispute over whether
the commuted rate remains fair is not a matter
properly dealt with under Principles 5 and 6. Con-
sequently it is not an issue under Principle 2.

4. The Arbitrators decision is based, in part, on a
conclusion that the allowance is now properly
categorised as a “general” allowance. No evidence
of the operation of the allowance, which would
justify this conclusion, was placed before the
Arbitrator.

5. The Appellant seeks a declaration that applica-
tion number P17 of 1999 is not an issue to be
progressed and determined under Principles 2, 5
and 6 of the State Wage Principles.”

APPLICATIONS TO EXTEND TIME
5 It should be noted that, whilst the decision bears the date

“29 June 2000”, it was not deposited in the office of the
Registrar until 21 July 2000. A Notice of Appeal was
filed herein on 19 July 2000, which was incompetent
because there was no perfected decision and, therefore,
no decision pursuant to s.36 of the Industrial Relations
Act 1979 (as amended) (hereinafter referred to as “the
Act”) against which to appeal. That was conceded by Mr
Newman, for the CSA. Needless to say, that Notice of
Appeal should not have been accepted for lodgement or
filing.

6 It matters not that the original declaration was lost. There
was no decision on the file against which a competent
appeal might be lodged. This was confirmed by a letter
to the Secretary of the CSA by the Deputy Registrar of
this Commission on 31 August 2000. In the letter, it was
advised that a fresh Notice of Appeal was required to be
lodged and also applications for extensions of time. A
new Notice of Appeal was filed on 21 September 2000.

7 The CSA, on the same day, filed applications to extend
time within which to appeal and within which to apply to
extend time. The CSA sought leave to discontinue the
first appeal.

8 The Full Bench decided to hear those applications together
with the substantive appeal and to decide those matters,
having heard submissions in relation to those applications
and the merits of the appeal.

BACKGROUND
9 The CSA is an organisation of employees and a party to

the award hereinafter referred to. The respondents are
the Executive Directors of two departments of
Government in which are employed a number of members
of the CSA. There was no appearance by or on behalf of
the second named respondent on the hearing of this
appeal.

10 The CSA applied to the Arbitrator, by application P17 of
1999, to vary the Public Services Allowances (Fisheries
and Wildlife Officers) Award 1990, No PSA A5 of 1986
(hereinafter referred to as “the award”) and, in particular,
the provisions of Clause 5 thereof to provide for fair and
reasonable compensation for Fisheries Department
Technical Officers and Technical Assistants, as it was
submitted, for the number of hours which they worked,
the time of day when the hours are worked and the time
worked away from home, together with the nature of their
duties at sea.

11 The CSA claimed that attempts to manage the work of
employees in such a way and at such times as to
reasonably match the remuneration currently provided
under Clause 5 had failed and were likely to continue to
fail. It was the case for the CSA at first instance that
fairness required an amendment to the award in the form
of the proposed variation to be made. This would retain
for the respondents, it was submitted, the administrative
convenience of a commuted payment system and produce
a fairer result for employees. The proposed variation
would have five categories of allowance instead of the
previous two and was designed, so it was said, to create
greater equity in the disposition of earnings from the
allowance.

12 On 20 September 1999, the CSA requested that the matter
be referred to the Chief Commissioner for consideration
under Principle 10 of the Statement of Principles
contained in the July 1999 State Wage Case. This request
was conveyed by letter, and the CSA referred to material
in support of its application, which did not need to be
reviewed for the purposes of reasons for decision. The
CSA contended that the matter should be dealt with under
Principle 10 of the State Wage Fixing Principles 1999.

13 In November 1999, the Commission was requested by
the Department of Productivity and Labour Relations
(hereinafter referred to as “DOPLR”), which was acting
on behalf of the respondents, to determine which was the
appropriate principle or principles of the State Wage
Fixing Principles 1999 which might apply (see TLC and
AMMA and Others 79 WAIG 1847 and TLC and AMMA
and Others 80 WAIG 3379).

14 It was the case for DOPLR that Principle 10 was not
appropriate. DOPLR submitted that the issues raised by
the application were matters which should be dealt with
in accordance with Principle 5: Adjustment of Allowances
and Service Increments, and Principle 6: Work Value
Changes, and not Principle 10.

15 The matter was eventually heard on 26 May 2000 when
both parties made submissions. It was DOPLR’s case that
the commuted overtime allowance was, in reality, a
general allowance payable whether field workers
performed work in the office or not. It was submitted, in
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the first instance, that Principle 2 must be applied because
it describes when an award or relevant agreement may be
varied or another award may be made out without the
claim being regarded as above or below the safety net. In
order to adjust allowances and service increments,
Principle 2, according to DOPLR, requires that Principle
5 be also applied. Principle 5 provides that the relevant
provisions of the Work Value Changes Principle will be
applied to any claims for increased existing allowances.

16 Commissioner Fielding (as he then was) found in CSA v
Public Service Board No PSA A5 of 1986 70 WAIG 3612
that the State Wage Principles required that increases in
existing allowances which relate to work or conditions
are to be made in compliance with the Work Value
Changes Principle. The Arbitrator relied on that decision
at first instance. The Arbitrator held that the Commission
is required, when determining a matter to which Wage
Principles apply, to actually apply the relevant principles
and the Arbitrator correctly applied the decision in RRIA
v AMWSU and Others 73 WAIG 1993 (IAC).

17 DOPLR also submitted at first instance that the application
did not affect the variation of wages or conditions above
or below the safety net because, whilst the allowance in
the award is based on a formula, the application did not
change the formula. It was submitted that there was,
therefore, no variation to the safety net which is a
condition precedent to attracting the operation of Principle
10.

18 On behalf of the CSA, it was submitted that Principle 5
dealt with allowances and servicing increments and the
subject of the application at first instance was neither of
those. It was also submitted that it was not an allowance
which fitted within any of the categories referred in
Principle 6, but was merely a payment of an allowance
meaning paying overtime.

19 The Arbitrator held as follows—
“... the exposition of how the matter should be treated
is as set out by Fielding SC in his reasons in Civil
Service Association of Western Australia Inc—v-
Public Service Board (Ibid) .... [with which the Ar-
bitrator agreed] The matter should proceed as if it
were an issue under Principle 2 which attracts the
attention of Principle 5 and that being the case, the
Work Value Principle is brought into operation. The
allowance is now properly categorised as a general
allowance and the Wage Principles should be ap-
plied accordingly.”
(See pages 16-17 of the of the appeal book (herein-
after referred to as “AB”).)

20 A declaration to that effect then issued (as we have
observed above) and the matter was adjourned for the
parties to complete the matter in private discussions, with
a view to, in due course, asking the Commission to list
the matter for variation by consent.

ISSUES AND CONCLUSIONS
21 As the award presently provides in Clause 5(2), Technical

Officers and Technical Assistants involved in Fisheries
Research and certain other officers are to be paid an
allowance at the rate of 20% of gross salary for days when
working on field duties away from headquarters. Other
officers may be paid an overtime allowance in lieu of
that allowance. Clause 5(3) of the award provides for
similar allowances for officers engaged in seagoing duties,
except that the prescribed percentage of gross salary to
be paid is 30%.

22 The application to vary was in the following terms—
“1. Delete subclause 5(2) and replace with—

(2) Technical Officers
(a) In this sub-clause “on duty” means

time in attendance from the earliest
instructed start time to the latest in-
structed finish time in a 24 hour period,
where the employee is available to un-
dertake field research activities,
inclusive of all meal breaks, inactive
periods and all travelling time.

(b) In this sub-clause “prescribed hours”
means the period of duty between
7.00am and 7.00pm Monday to Friday.

(c) Technical Officers and Technical As-
sistants involved in Fisheries Research
and any other officers authorised by the
Chief Executive Officer excluding of-
ficers employed in specified calling
positions pursuant to Clause 7 of the
Public Service Salaries Agreement
1985, PSA AG No. 5 of 1985 shall be
paid an allowance in accordance with
the following table when undertaking
field work.
...................

(d) A continuous break of at least eight
hours shall be provided between peri-
ods on duty.

(e) Officers who occupy positions which
generally do not require work to be
performed outside of or in excess of
the prescribed hours of duty may, at
the discretion of the Chief Executive
Officer, be paid overtime pursuant to
Clause 20.—Overtime Allowance of
the Public Service General Conditions
of Service and Allowances Award No.
PSA A 4 of 1989, in lieu of the allow-
ances prescribed in paragraph (a) of
this subclause.”

2. Delete subclause 3(b) and replace with—
“(b) The allowance prescribed in this subclause

shall be paid in lieu of the allowance pre-
scribed by subclause (1) of this clause. It
shall not apply to officers receiving an al-
lowance under subclause (2) of this
clause.””
(See page 8(AB).)

23 The Statement of Principles, the relevance of which the
decision at first instance was not and could not reasonably
be submitted to be in issue, prescribes, by Principle 2,
the circumstances in which an award might issue or and
award or agreement might be varied without the claim
being regarded as being above or below the safety net.
Relevantly, inter alia, the issue of an award or the variation
of an existing award or agreement may occur without an
application for any of those purposes being regarded as a
claim for wages and conditions above or below the award
safety net, when it seeks to adjust allowances and service
increments in accordance with Principle 5, or to adjust
wages pursuant to work value changes in accordance with
Principle 6.

24 Principle 5 provides that existing allowances for which
an increase is claimed because of changes in the work or
conditions will be determined in accordance with the
relevant provisions of the Work Value Changes Principle
of the Statement of Principles, namely Principle 6.

25 It is also prescribed that new service increments may only
be awarded to compensate for changes in the work and/
or conditions and will be determined in accordance with
the relevant parts of the Work Value Changes Principle
of the Statement of Principles.

26 Clause 10 of the award is of relevance, and provides as
follows—

“Leave is reserved by the parties to apply at any time
to the Public Service Arbitrator for amendment to
Clause 5.—Commuted Overtime Allowance.”

27 At first instance and before the Full Bench, the CSA relied
on the finding by Negus C in The Honourable Minister
for Community Services v CSA (1989) 69 WAIG 3281
that a commuted overtime allowance does not, in concept,
cut across any of the Wage Fixing Principles because, as
he held, it is in essence a device for paying existing
allowances in a more convenient form.

28 The Arbitrator held that the matter should proceed as if it
were an issue under Principle 2 which attracts the attention
of Principle 5 and, thus, the Work Value Principle 6 is
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brought into operation. Further, he held that the allowance
is now properly categorised as a general allowance and
the Principles should be applied accordingly.

29 Of course, Principle 10, as with all of the other principles,
must be read and interpreted in the context of all of the
principles. It is quite clear that Principle 10 applies only
to applications for a variation in wages or conditions
“above or below the safety net” (see Principles 5 and 6
and TLC and AMMA and Others at 1847 and at 1852 (op
cit)).

30 It is only if an application to vary an award does not fall
within any of the paragraphs in Principle 2 that Principle
10 will be applicable to that application. Principle 2(c)
refers to applications “to adjust allowances and service
increments in accordance with Principle 5”. Clauses 5(2)
and 5(3) of the award prescribe allowances which relate
to work or conditions. Principles 5 and 6 prescribe the
manner of adjustment of existing allowances.

31 It was submitted at first instance and upon appeal that
the commuted overtime allowance prescribed in Clauses
5(2) and 5(3) of the award are not allowances of a kind
contemplated by Principle 5 of the Statement of Principles
because they were simply a means of paying overtime
and were not an allowance which had to do with the type
of work done or the skills or responsibilities of work (see
page 27(AB)).

32 However, the “commuted overtime allowance” is, so
called referred to in those clauses, clearly an allowance,
because it properly refers to an entitlement of an employee
to a payment notionally distinct from the wage for a
purpose connected with the employment relationship and,
particularly, to compensate for some condition of or
related to work (see AFMEPKIU v Leighton Contractors
Pty Ltd 78 WAIG 1571 at 1572 (FB) and the cases cited
therein). Principle 5 applies to all allowances which might
be contained in awards. The application was
unequivocally and self evidently an application to vary
or adjust an allowance and came within Principle 5.

33 We would make the following further observations about
the commuted overtime allowance which exists by virtue
of Clauses 5(2) and 5(3) of the award which is sought to
be varied by the application to vary the award—

(a) The amount is not simply an amount to be paid
in lieu of overtime payments. They would clearly
be able to be otherwise made under Clause 18
Overtime Allowances of the Public Service Award
1992.

(b) It is something of a misnomer to call the Clause
5(2) and 5(3) prescribed payments “commuted
overtime allowances” or overtime allowances at
all, because they are prescribed as payments to
compensate for conditions of work of certain of-
ficers.

(c) By its prescription and by the submissions made
to the Arbitrator at first instance, the award pre-
scribes for and reflects, and the variation sought
is said to reflect, the fact that the subject employ-
ees’ overtime is referred to only for the purposes
of calculating a payment equivalent to the pri-
mary allowance prescribed by Clauses 5(2) and
5(3) of the award.

(d) The payment is really, in its nature, a general al-
lowance, as defined above, payable to officers
engaged in field work and is not payable for over-
time worked nor is it conditional upon overtime
being worked.

(e) The grounds of the application, Grounds 1 and 4
in particular, acknowledge that the prescribed
payments are allowances and are not overtime
allowances. We say that because the allegation is
that the “current arrangements” under Clause 5
of the award do not provide “reasonable com-
pensation” to various officers. Further, that
compensation, obviously by Ground 1 of the ap-
plication, is to compensate for a number of work
conditions, namely the number of hours worked,
the time of the day when the hours are worked
away from home and the nature of duties at sea.

Further, Ground 4 of the application acknowl-
edges that the variation sought is a variation of
an existing allowance. Further and alternatively,
Clause 5 by its plain unambiguity, sets out to pre-
scribe allowances as such. That would, in
addition, on a fair reading of the award, seem to
be its purpose and tenor.

34 For those reasons and for the reasons expressed in
paragraph 30 hereof, the view expressed by Negus C in
The Honourable Minister for Community Services v CSA
(op cit) was erroneous. Firstly, the allowance is more than
a commuted overtime allowance and, secondly, whether
it is or is not or whether the provisions of the award are
varied or are not, the allowance is an allowance and not a
device for paying existing allowance.

35 The allowance, as it exists and as it is sought to be
prescribed in varied form, is a general allowance in terms
of the Wage Fixing Principles.

36 Further, the application to vary the award made at first
instance is and was, for those reasons, not an application
falling within Principle 10 of the Wage Fixing Principles
because it is not an application for a variation in wages
or conditions above or below the safety net; and, in any
event, there is no submission that, nor have the
preconditions for an application under Principle 10, been
satisfied in this case.

37 The Arbitrator correctly held that the matter should
proceed as if it were an issue under Principle 2 which
attracts the attention of Principles 5 and 6; and that it was
a general allowance and that the Principles should be
applied accordingly. The Arbitrator was correct, on a fair
reading of the Principles and the award as a whole, in so
concluding and the reasons for decision of Fielding C
(as he then was) in CSA v Public Service Board (op cit),
if it were necessary, support the approach taken.

38 There is no merit in the appeal and, for those reasons, it
would fail.

39 We now turn to the applications for extension of time,
which were opposed by the respondents. We apply the
principles laid down in Gallo v Dawson (1990) 64 ALJR
458 at 459 per McHugh J, Ryan v Hazelby and Lester
trading as Carnarvon Waste Disposals 73 WAIG 1752
(IAC) and Tip Top Bakeries v TWU 74 WAIG 1189 (IAC)
and the cases cited therein.

40 Applying those authorities, we would find—
(a) That there was no error manifest in the decision

at first instance, and there was not even an argu-
able case on appeal. (We have already set out the
reasons for such a finding above.)

(b) The law is well known in this Commission that a
decision is not a decision and cannot be appealed
against until it is perfected in accordance with
the requirements of s.36 of the Act (see McCorry
v Como Investments Pty Ltd 69 WAIG 1000
(IAC); CMEWU v The United Furniture Trades
Industrial Union of Workers, WA 70 WAIG 3913
(IAC); Registrar v MEWU and Others 74 WAIG
1487 (IAC); and FPFAIIU V Joyce Australia Ltd
and Others 76 WAIG 18 at 19 (FB)).

(c) When the first Notice of Appeal was filed, there
was no decision against which an appeal could
lie and no search was done to ascertain whether
there was or not. Subsequently, no fresh Notice
of Appeal was filed until after the decision was
filed and, in any event, even after the letter of the
Deputy Registrar of 31 August 2000, nothing was
done for a further three weeks. The Notice of
Appeal was not filed in time because the CSA
took no steps to discover when the order was
perfected and because, even when put on notice,
it unaccountably delayed in filing its notice. There
is no explanation or no satisfactory explanation
for the delay.

 (d) The decision of the Arbitrator merely determines
which of the Wage Fixing Principles are applica-
ble to the CSA’s application to vary the award.

(e) The decision of the Arbitrator does not prevent
the CSA from pursuing its application to vary
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the award. The decision merely determines which
principles should apply. In this case, given those
factors, we cannot see how prejudice can arise.

41 However, having regard to all of those factors, the
maintenance of the time limit of 21 days pursuant to
s.49(3) of the Act will not work an injustice in this case.

42 The CSA has not established that the denial of the
application will prejudice it.

43 We would, for those reasons, dismiss the application to
extend time in which to appeal and the relation
application. We would accordingly dismiss the appeal.

Order accordingly
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Order.
This matter having come on for hearing before the Full Bench
on the 28th day of November 2000, and having heard Mr D L
Newman on behalf of the appellant and

Ms J C Pritchard (of Counsel), by leave, on behalf of the
first named respondent, and there being no appearance by or
on behalf of the second named respondent, and the Full Bench
having reserved its decision on the matter and reasons for
decision being delivered on the 8th day of December 2000, it
is this day, the 8th day of December 2000, ordered as fol-
lows—

(1) THAT the applications filed herein to extend time to
file appeal No. FBA 37 of 2000 out of time be and
are hereby dismissed.

(2) THAT appeal No. FBA 37 of 2000 be and is hereby
dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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Reasons for Decision.
THE PRESIDENT—

INTRODUCTION
1 This is an appeal brought pursuant to s.49 of the Industrial

Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) against the decision of the Commission,
constituted by a single Commissioner, made on 10 July
2000 in matter No 453 of 1999. It is not clear from the
Notice of Appeal whether the appeal is against the whole
of the decision or not, but it would seem to be.

2 A correcting order was deposited in the office of the
Registrar on 12 July 2000 and the original order was
deposited on 10 July 2000.

3 The decision appealed against (see page 55 of the appeal
book (hereinafter referred to as “AB”), formal parts
omitted, reads as follows—

“(1) DECLARES that the above named Anthony
James Byfield was harshly, oppressively or un-
fairly dismissed by the above named respondent
on the 12th day of March 1999; and

(2) ORDERS that the said respondent do hereby pay
within seven days of the date of this order, as and
by way of compensation, the amount of
$13,629.81 to the said applicant, Anthony James
Byfield.”

GROUNDS OF APPEAL
4 It is against that decision that the abovenamed appellant

(hereinafter referred to as “MSA”) now appeals on the
following grounds—

“1. The Learned Commissioner erred in fact and law
in finding that the Respondent Mr Tony Byfield
was harshly, oppressively or unfairly dismissed
in that he failed to give proper weight to the evi-
dence and in particular to—

(a) The fact that the Respondent had a reason-
able period of at least two months to
improve sales;

(b) The fact that there had been no improve-
ment in sales and there was no explanation
for not improving sales;

(c) The fact that the Respondent had not and
would not in the future be likely improve
or to make any effort to improve the sales
performance of the sales team;

(d) The fact that the Respondent knew that his
continued employment was in jeopardy if
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sales performance did not improve and
should have expected to have been dis-
missed for failure to achieve those
improvements when the managing direc-
tor told him to give a presentation on why
the sales team was needed by the company;

(e) The fact that knowing he was required to
make a presentation that day, the Respond-
ent made no effort to prepare for it and
instead took the sales team out to lunch
and when called upon to make the presen-
tation, made no objection to the other
managers being there and delivered a pres-
entation that consisted solely of “Every
company needs a sales team”.

2. The Learned Commissioner erred in law in con-
sidering the other employee’s (sic) dismissals as
a relevant factor in deciding whether the Respond-
ent’s dismissal was unfair when the unfairness or
otherwise of other dismissals not properly before
him.

3 . The Learned Commissioner erred law (sic) in
placing undue weight on the matter of alleged
fumes, when evidence before the Commissioner
clearly indicated that that particular problem was
being dealt with. The Respondent was aware that
the matter was being addressed and this was not
a factor in his dismissal whatsoever.

4. The Learned Commissioner erred in fact and law
in finding that the failure of the Respondent to
prepare the presentation did not amount to a re-
pudiation of his contract justifying termination,
when the Respondent knew that his employment
was in jeopardy if the performance of the sales
team did not improve, and in not preparing a pres-
entation justifying the continued retention of the
sales team, demonstrated such a disregard for his
obligations as a manager and an employee as to
amount to misconduct.

5. Further and in the alternative, the Learned Com-
missioner erred in fact and law in finding that a
reasonable period of notice for the Respondent
to remedy the situation would have been 3 months
when in fact there was no evidence to establish
this period would have achieved such an outcome
and in fact the Commission held as established
that no matter how long the Respondent was given
for his performance to improve, “his attitude as
evidenced at the hearing and the evidence leads
... to the conclusion that even if he had been af-
forded this the result would have been the same”.

6. Further and in the alternative, if the Respondent
was harshly oppressively and unfairly dismissed,
the Learned Commissioner erred in fact and in
law in assessing the compensation for loss and
injury in that—

(a) the three month review period for the Re-
spondent to improve his performance
should have been considered to commence
from 15 January 1999 when he was told
his employment was in jeopardy if the per-
formance did not improve, and any loss was
therefore covered by the one month’s pay
in lieu of notice given to the Respondent;

(b) if the three month review period is taken
to have commenced from the date of dis-
missal, the loss of income over the three
month period should properly be reduced
by the one month’s salary paid in lieu;

(c) the “short break in employment, the dura-
tion of which is unknown but .... was more
probably at the applicant’s [Respondent]
instigation” should be taken into account
to reduce the loss of the Respondent since
during this period the Respondent was not
mitigating his losses by seeking alterna-
tive employment;

(d) the Respondent received a higher remu-
neration in his new position ($40,000
salary + $12,000 vehicle allowance) than
he was receiving while employed by the
Appellant ($49,000 plus a maintained ve-
hicle and phone of no calculated or
estimated value that would enable the Com-
mission to say total remuneration exceeded
$52,000 by any amount or at all)

(e) the liability of the Appellant to compen-
sate the Respondent is limited to loss or
damage arising out of the termination of
the employment and not any actions taken
by the Appellant subsequent to the termi-
nation which conduct moreover was held
not to have caused any injury

(f) that the Appellant did not cause injury to
the Respondent in conduct after the termi-
nation of a contract of employment

7. The Appellant seeks an order from the Full Bench
of the Western Australian Industrial Relations
Commission to uphold the Appeal and quash the
decision or vary it in such a manner, as the Full
Bench considers appropriate.”

Particulars
5 It was submitted on behalf of the respondent that the grounds

of appeal were defective because they did not comply with
Regulation 29 of the Industrial Relations Commission
Regulations 1985 (as amended) in that they did not specify
the particulars relied on to establish that the decision was
against the evidence and the weight of the evidence, or why
the decision was alleged to be wrong in law.

6 The application to strike out the grounds of appeal were
in error insofar as it referred to s.90 of the Act, which
governs appeals to the Industrial Appeal Court.

7 In my opinion, the grounds of appeal provide, for the
most part, the particulars required and, on a fair reading,
were provided and were sufficiently detailed to enable
the respondent to know substantially the case which it
had to answer.

BACKGROUND
8 Evidence in the proceedings at first instance was given

on behalf of the abovenamed respondent, Mr Anthony
James Donald Byfield by himself, by a former employee
of MSA in sales, Mr Keith Vivien Nazareth, and by an
MSA employee, Mr Alan Thomas Taylor. Evidence was
given on behalf of MSA by its Managing Director, Mr
John Blaise Dennison, Ms Julie Elizabeth Wegglar, a
former employee; Mrs Jessie Lynette Scully, the office
manager and administrator of MSA; Mr Donald Lee
Coughren, MSA’s Patrols Manager; Mr Edmond Robins,
MSA’s General Manager; and Mr Laurence Berkhout,
MSA’s Administration Manager.

9 Mr Byfield was employed by MSA, an employer engaged
in the business of providing security services, as its
General Manager, Sales and Marketing. He was also a
shareholder in MSA. His duties were to manage a sales
team, to handle “client liaison” (sic) and new tender work.
He reported to Mr Dennison, who was, at all material
times, MSA’s Managing Director.

10 Mr Dennison gave evidence, inter alia, that his co-director,
Mrs Scully, and he took Mr Byfield to lunch in September
1997 to discuss improving sales performance and sales
management and, after lunch, they put to Mr Byfield that
they were not entirely satisfied with the direction in which
the sales team was going. They then employed an
additional salesperson. The fact of that meeting was not
put to Mr Byfield.

11 In March 1998, Mr Dennison said that they had another
lunch with Mr Byfield at which Mr Dennison said that
they wanted to gee him up and get him going with the
full expectation that, if they provided the resources, then
Mr Byfield would provide the drive and leadership to get
the sales which were required. They then appointed a
further salesperson.

12 On three or four occasions, including the above, Mr
Dennison conducted what he termed “counselling
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sessions”, prior to a formal session, which he had with
Mr Byfield on 15 January 1999, at which Mr Robins was
present. Mr Robins was regarded by Mr Byfield as his
equal and not his superior. This session occurred as a
result of a direction from the management team because
they had expressed concerns that, despite everything they
had put into place, the sales team was not performing,
according to Mr Dennison. It is significant that lack of
staff was identified as a problem and sought to be
remedied.

13 Mr Robins was involved towards the end of 1998 because
Mr Byfield was then on paternity leave and Mr Robins
had become more closely involved with the sales team in
his absence. Mr Dennison said in evidence that, at the 15
January 1999 meeting, he gave Mr Byfield a final warning
and, in fact, told him unequivocally that he would have
to “shape up or ship out”. He also told Mr Byfield “that
being a shareholder of the company bought him no
insurance against being terminated for non performance”.
Mr Byfield asked if Mr Dennison was interested in buying
shares and, at which point, Mr Robins left the meeting.
At no time, on all of the evidence, was Mr Byfield given
a written warning or given a time in which to meet
required sales targets, nor was he given any definite
indication of a likely dismissal.

14 Mr Byfield did not believe that his employment was under
threat because of the meeting nor was any guide given as
to the extent to which his performance needed to improve.
It should be noted that Mr Nazareth corroborated Mr
Dennison’s evidence that, in 1998, members of the sales
team had raised the question of Mr Byfield’s leadership.
However, Mr Taylor said in evidence that he had no
difficulties in that respect. Ms Wegglar said that she
recalled no such problem and that there was a great team
spirit in sales. Her evidence was not shaken. There was
evidence of problems with Mr Nazareth himself.

15 It is quite clear that Mr Byfield heeded what was said to
him and undertook to restructure the sales team (see his
memorandum of 18 January 1999 to Mr Dennison (page
320(AB))). Whilst he was not given a detailed warning,
it is quite clear that Mr Byfield was told that he was not
immune from dismissal.

16 On Thursday, 11 March 1999, Mr Byfield had a meeting
with his sales team to talk about their performance and
the restructure of the sales team to improve performance.
Present at the meeting were Mr Nazareth, Mr Taylor and
Mrs Cheryl Kennedy. All three complained about the lack
of air conditioning in their office and the strong pesticide
smell. The latter was due to the laying of cockroach baits
by a pest control contractor.

17 Mr Byfield asked them to put their concerns in writing
and said that he would take those concerns to
management. Mr Taylor said that the complaints were
oral. However, the evidence was, and it was quite clear,
that complaints were made, whether oral or not. Mr
Byfield attempted to deliver his report on those complaints
to Mr Dennison on the same day. Mr Dennison was busy,
so he handed the report to Mr Dennison’s assistant, Mrs
Scully. Mrs Scully became agitated, shaking the page in
her hand and said “I knew something like this was going
to happen.” Mr Byfield said to her “Jessie, don’t shoot
the messenger. I’m only reporting as to what’s happening
downstairs.” She then said “Well this is the straw that’s
broke the camel’s back.”

18 Mr Dennison said that MSA took objection to Mr Byfield
raising the complaints from the sales team about the
pesticide odour because Mr Byfield was aware of action
that MSA was taking to have the air quality tested. Mrs
Scully, in evidence, corroborated her disapproval of the
complaint. There was an opinion that the sales people
should be out of the office selling rather than complaining
about the environment of the office. Mr Dennison gave
substantial evidence in relation to the steps taken by the
company to have the maintenance and servicing of the
air conditioning checked.

19 Mrs Scully’s own evidence was that she was not pleased
by the complaints. There is no doubt, on Mr Dennison’s
evidence, that the complaints annoyed him, that he was

firmly of the opinion that the sales staff should be out
selling rather than “concocting” these matters. There is
no doubt that, shortly after, Mr Dennison asked Mr
Byfield to make a presentation at 5 o’clock to justify the
need for a sales team.

20 Soon after, Mr Byfield was called to a meeting at which
were present Mr Dennison and Mrs Scully. He was asked
about the meaning of his memorandum. He explained
the concerns of his staff. It was not denied that Mr Byfield
told them the nature of the complaints, namely that the
people within the sales team had felt ill on the Tuesday
night, that the air conditioning was still a problem, that
they were doing something about it, but the staff were
looking for a “quick fix”, such as a fan. The evidence
was, and not controverted, that contractors or
tradespersons had been looking at or dealing with these
matters. However, on the evidence, there was still a
problem. Mr Byfield said that Mr Dennison and Mrs
Scully then changed their attitude. Then a question was
raised by Mr Dennison as to why they should continue to
provide jobs for a sales team that was not performing.
Mr Byfield had no indication before the meeting that that
would be discussed. Mr Dennison said that he wanted to
be convinced as to the need for a sales team at 5.00 o’clock
that afternoon.

21 The sales team went to lunch, as they had planned to do.
They were left with the impression that their jobs were in
jeopardy because of their complaints and wished Mr
Byfield to tell Mr Dennison “what he could do with his
jobs”. Mr Byfield, wisely, did not.

22 Mr Byfield’s opinion, in evidence, was that it was not
fair to expect him to prepare a justification in four hours
of the jobs of four people when it had come “out of left
field”. Mr Dennison, on the other hand, opined that such
a task should be well within the capacity of a manager.

23 At 5.00 pm when he walked in to attend the meeting, Mr
Byfield had expected to see Mr Dennison and Mrs Scully,
but found that it was a full-blown Manager’s meeting,
and he felt intimidated because each of the managers had
been given a copy of his earlier memorandum. Mr Robins’
evidence was that Mr Byfield was stunned when he
walked in to see all of the managers sitting there and that
he was upset and agitated and might have felt intimidated
and under pressure. Mr Taylor said in evidence that Mr
Byfield knew the nature of the meeting, but that was
inconsistent with other evidence of Mr Byfield’s agitation
and his protests when the meeting commenced. Mr
Robins’ evidence was that the sales team was not
performing.

24 According to Mr Byfield, Mr Dennison asked him to
report as to why the sales team should be continued. Mr
Byfield became very agitated because he thought that he
was being treated unfairly. He said that he was not
prepared to be judged in front of his peers. Mr Dennison
said that that was not good enough and asked other
members of the management team to express their
opinions about how good or bad the sales team was. The
individual managers gave their opinions, three of them
saying that it was necessary to have a sales team. Mr
Dennison said that he wanted to meet the sales team the
next morning and wanted Mr Byfield to leave so that he
could speak to the other managers. The managers present,
Mr Dennison, Mrs Scully, Mr Coughren, Mr Robins and
Mr Berkhout, discussed the matter and decided to get rid
of the sales team.

25 Mr Dennison said, in relation to the meeting of 11 March
1999, that he did not advise Mr Byfield, when he saw
him that morning, that he was due to present to the
management team. Mr Dennison said that it “just became
obvious during the course of the day” and that, at 11.00
o’clock, he was invited to “give his presentation” at 5.00
pm. Mr Byfield, in evidence, indicated that he did not
think that the meeting was going to be with the other
managers. He then said that Mr Byfield responded that
he did not have a great deal to say, except that every
company has a sales team. Mr Dennison said that Mr
Byfield stormed out of the office and slammed the door.
Mr Byfield’s evidence was that he shut the door firmly,
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because he was not fully aware of his position as to the
door. The managers then discussed the matter and decided
to dispense with the whole sales team.

26 Mr Dennison said in evidence that MSA prepared
overnight and in the morning letters of termination. Mr
Dennison said that, in the presence of Mr Robins, in Mr
Byfield’s office, he told Mr Byfield that “... because of
the overall lack of performance of the sales team and his
lack of performance as the General Manager sales team
in managing that team that the company had decided to
dispense with the sales team”. According to Mr Byfield,
Mr Dennison said “Based on what has happened in the
last 24 hours, the directors have decided to dispense with
the sales team.” Mr Byfield was then handed a letter saying
that he was being dismissed.

27 The letter dismissing Mr Byfield (Exhibit A2 (page
313(AB)) dated 12 March 1999, said—

“It is with regret that we hereby inform you that your
services as an employee of M.S.A. Security are no
longer required, effective immediately.”

28 It then cites the reasons as follows—
“(i) General lack of performance, as whole, of the

Sales and Marketing operation;
(ii) Company growth being as a result of other influ-

ences, other than the Sales and Marketing
division;

(iii) Continuing conflict between the managing of the
operation as whole and the direction provided by
the Sales and Marketing operation.

(iv) The need for restructuring of the operation of the
company, and

(v) The general direction that the management of the
company wish to pursue in the future.”

29 This was, to a significant extent, contrary to the oral
reasons given by Mr Dennison before the letter was
handed over.

30 Mr Byfield said that he was also handed a cheque and a
termination certificate at that time. He said that his
termination pay included, and it did, payment of accrued
annual leave and four weeks’ pay in lieu of notice. Mr
Dennison then proceeded into the general sales area to
announce the dismissal of all other members of the sales
team. They were Mr Nazareth, Mr Taylor and Mrs
Kennedy. There was no previous indication that they
would be dismissed, although Mr Nazareth had previously
received a written warning for not reaching his budget.

31 The dismissal of Mr Byfield and the others all occurred
in the same area of the office. No explanation was given
as to why it was necessary to dismiss them immediately.
It is quite clear, on all of the evidence, that Mr Byfield
was given none of the counsel, advice, notice or assistance
required by Part V of the Minimum Conditions of
Employment Act 1993 (hereinafter referred to as “the
MCE Act”). Indeed, Mrs Scully opined that that Act did
not apply, inferably because these were not redundancies.
Mr Byfield gave unchallenged evidence that the dismissal
made him very hurt and embarrassed, which was not
contradicted.

32 Mr Byfield gave evidence that his remuneration was
approximately $49,000.00 per annum with the use of a
fully maintained company vehicle and mobile telephone.

33 There was no allegation then, but there was in later
correspondence, of any gross misconduct, the assertion
was that the termination was for non-performance by Mr
Byfield and the sales team.

34 Mr Byfield gave evidence of his subsequent employment
(see pages 99-102(AB)).

35 Mr Nazareth, who was employed by MSA from
December 1996 until 12 March 1999, as a Regional
Security Advisor, gave evidence. His duties were to seek
new sales as well as look after existing clients. He said it
was not quite clear why his employment was terminated.
He was given no chance to comment. His evidence
corroborated much of what Mr Byfield said concerning
the pesticide smell but, contrary to Mr Byfield, he said
that Mr Byfield knew that the meeting at 5.00 o’clock

would be with Mr Dennison and other managers. He was
angry and disillusioned by the dismissal.

36 There was also evidence from Mr Taylor, who was
dismissed as part of the sales team on 12 March 1999, but
was subsequently re-employed. Mr Taylor said that he
was not told on 12 March 1999 that his job was at risk,
but the complaints about the pesticide smell were verbal
and that his employment on 12 March 1999 was terminated
as a result of non-performance by the sales team.

37 In evidence, Mr Taylor said that Mr Byfield, after the
meeting with Mr Dennison, told the sales team that they
had to justify why the sales department should continue.

38 Mr Taylor said that he performed the same job as he
performed before, except that he was not employed on a
commission basis and does not “cold canvass” for sales.

39 He said that Mr Byfield knew, because of the managers’
meetings, what steps were being taken to overcome the
difficulties.

40 It was common ground as to the events that followed.
However, it was in issue between the parties as to whether
the escorting the dismissed employees from the premises
which occurred was normal practice in the security
industry. Mr Dennison said that it was.

41 Mr Dennison said, too, in evidence that, in the six months
following the termination of the sales team, the company
made more sales than in the previous twelve months with
the sales team.

COMMISSIONER’S FINDINGS
42 The Commissioner accepted the evidence of Ms Wegglar,

Mr Taylor and Mr Robins. Mr Taylor and Mr Robins
remained employed at the time of hearing with MSA. The
Commissioner accepted the evidence of Mr Robins as to
what occurred at the meeting of 15 January 1999 as the
most credible and probable account of what took place.
He had no reason, he said, to query the evidence of Mr
Nazareth, Mr Coughren and Mr Berkhout, except that he
preferred Mr Taylor’s evidence to that of Mr Nazareth.

43 The Commissioner found Mr Byfield to be, in the main,
a credible witness, but he accepted the evidence of Mr
Robins as to the warnings or counselling. However, he
considered Mr Byfield’s evidence more credible than that
of Mrs Scully or Mr Dennison.

44 He held that Mrs Scully’s evidence was not, in his view,
particularly credible. He did not place much reliance on
her evidence concerning the counselling Mr Byfield was
supposed to have received.

45 The Commissioner observed that Mr Dennison’s evidence
regarding the managers’ attendance at the 5.00 o’clock
meeting of 11 March 1999 was contradicted by other
witnesses, that he was defensive to the point of being
evasive at times on the issues to do with performance and
the warnings or counselling provided to Mr Byfield.

46 I have scrutinised all of the evidence carefully and there
is nothing in the evidence or the submissions to persuade
me that those views are erroneous. Indeed, a fair reading
of the evidence supports them.

47 The Commissioner made the following findings—
1. Mr Byfield was warned on 15 January 1999 at a

meeting involving Mr Dennison and Mr Robins that
his performance and that of the sales team was not
adequate and would need to improve.

2. That Mr Byfield, as a result of that meeting, knew
that his employment was in jeopardy should the per-
formance of the sales team not improve.

3. The warning was not a final warning.
4. With the exception of Mr Nazareth, the other mem-

bers of the sales team had not been warned that their
jobs were at risk before they were dismissed.

5. Mr Byfield would have been aware of the accept-
able level of sales performance and that he was given
appropriate support from the company with which
to achieve sales figures.

6. Mr Byfield was not given any time frame by which
he was required to achieve an improvement in per-
formance, that is to meet the sales targets.
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7. Mr Byfield was surprised and annoyed to find, on
11 March 1999, as were the sales team, that he had
to justify their continued existence at a meeting later
that day.

8. Mr Byfield, it is common ground, did not give rea-
sons why the sales team should be retained.

9. Mr Dennison’s sudden demand for Mr Byfield to
justify the retention of the sales team was sparked
by Mr Byfield handing to Mrs Scully a complaint
on behalf of the sales team about the smell of pesti-
cides.

10. After Mr Byfield left, the other managers decided
not to continue with the sales team.

11. Mr Byfield was advised of this in his office on the
morning of 12 March 1999. Mr Dennison and Mr
Robins were present and Mr Byfield was handed his
letter of termination and his final payment.

12. The sales team were then dismissed and escorted
from the building.

13. Mr Byfield was dismissed for poor performance, as
evidenced by his letter of termination (exhibit A2).

14. Mr Byfield was not made redundant, nor was the
sales team.

15. Whilst the performance of the sales team was a real
issue, the only time when it was made clear to Mr
Byfield that his job might be in jeopardy was at the
15 January 1999 meeting.

16. There was no timetable given within which to im-
prove the level of sales. That judgment came upon
Mr Byfield very quickly and in the context in which
he was rightly aggrieved. It came in retaliation for
the audacity of the sales team to complain about the
pesticide smell when they should have been out on
the road selling.

17. In addition, the manner of termination lacked regard
for the dignity of those affected.

48 The Commissioner therefore found that the dismissals
were unfair.

Compensation
49 The Commissioner found as follows—

1. That Mr Byfield was dismissed on 12 March 1999
with immediate effect and was paid one month’s
salary in lieu of notice.

2. Mr Byfield obtained alternative employment on 10
May 1999 and continued in that employment until
February 2000, being paid $40,000.00 per annum,
together with a $12,000.00 car allowance. He also
earned $700.00 for selling real estate.

3. There was a break in his employment for an indeter-
minate time. He commenced another job in early
March 2000 on $45,000.00 per annum, together with
vehicle, mobile telephone and travelling allowances.
This compared with his earlier remuneration in his
employment by MSA of about $49,000.00 per an-
num, together with vehicle and mobile telephone.

4. Mr Byfield was not afforded procedural fairness, and
should have been given a clear indication of time
and consequences for his performance. However, the
Commissioner concluded that, had he been given
extra time for review and counselling, that this should
have amounted to three months. His dismissal after
such a period of review would not have been unfair
in the circumstances of the employment relationship.

5. The Commissioner found that Mr Byfield earned
nothing for the first eight weeks following his dis-
missal and, for the next four weeks, he earned
$9,000.00 per annum less than he had earned with
MSA, which gave a figure of $11,629.81.

6. Mr Byfield said that he felt embarrassed by his dis-
missal, but gained subsequent employment in the
industry and his reputation does not appear to have
been overly damaged at all. Nonetheless, it was a
sudden dismissal and he was removed from the
premises with no regard for his position. He was
awarded $2,000.00 for injury.

7. This was not a fixed term contract of employment.
8. The total sum of $13, 629.81 was awarded.

ISSUES AND CONCLUSIONS
50 This was a discretionary decision, as that is defined in

Norbis v Norbis (1986) 161 CLR 513 (see also Coal and
Allied Operations Pty Ltd v AIRC (2000) 74 ALJR 1348
(HC)).

51 It is for the appellant to establish that the exercise of the
discretion of the Commission at first instance had
miscarried in accordance with the principles laid down
in House v The King [1936] 55 CLR 499 (see also
Gromark Packaging v FMWU 73 WAIG 220 (IAC)).
Unless that is established, the Full Bench may not find
error in the exercise of the discretion or substitute its own
exercise of discretion.

52 In this case, findings of fact were made, based on the
credibility of witnesses. Such findings of fact are not to
be set aside because the Full Bench, as an appellate
tribunal, thinks that the probabilities of the case are
against, even strongly against, those findings. If, as is the
case here, the finding depends to any substantial degree
on the credibility of the witness, the finding must stand
unless it can be shown that the judge has failed to use or
palpably misused his advantage or has acted on evidence
which was inconsistent with facts uncontrovertibly
established by the evidence, or which was glaringly
improbable (see Devries and Another v Australian
National Railwasy Commission and Another [1992-1993]
177 CLR 472 and State Rail Authority of New South Wales
v Earthline Constructions Pty Ltd (in liq) (1999) 73 ALJR
306).

Grounds of Appeal
53 The grounds of appeal were not the subject of submissions

in support of any element of them. I have considered all
of the submissions and all of the material carefully.

Ground 1
54 There were a number of elements of that ground.
55 First, it was alleged that Mr Byfield had a reasonable

period of at least two months in which to improve sales.
As the Commissioner correctly found, only on 15 January
1999 was it made clear that Mr Byfield’s job was in
jeopardy and then, in somewhat general terms. Mr
Dennison said that being a shareholder would not prevent
Mr Byfield being dismissed for non-performance, he was
given no precise or even approximate time within which
to improve the performance of the sales team. There was
no time limit fixed within which it was said that “more
stringent” action would be taken against Mr Byfield if
sales did not improve; even Mr Dennison’s evidence was
that he had to shape up or ship out.

56 Further, no one suggested or advised him that his
performance or that of his team warranted dismissal at or
near the time of dismissal until the sales team complained
about the pesticides and air conditioning. The evidence
was, too, that Mr Byfield was restructuring his team,
something that he had said that he would do.

57 Almost two months later, without warning, his
employment was terminated first, because of events not
related to his performance, on Mr Dennison’s oral
evidence, then, by the allegations contained in the letter
of dismissal, for a mixture of reasons including alleged
redundancy and then, for other reasons, after 18 March
1999 and not before, of “gross misconduct”. There was a
shifting of ground in the reasons given for dismissal.

58 As the Commissioner found, “judgment came upon the
applicant very quickly and in a context which he was
rightly aggrieved” (see page 67(AB)). It was open on all
of the evidence to so find. The Commissioner found that
the judgment came as if in retaliation for the complaint,
not said to be an unjustified complaint, about the pesticide
smell. Certainly that complaint elicited an unsympathetic
and angry response from Mr Dennison followed by the
peremptory and unreasonable requirement that, in effect,
Mr Byfield justify the continuing existence of his
employment and that of other sales persons. It was open
to so find that the judgment came in retaliation for the
complaint and was, for that reason alone, unfair.
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59 I would add that, even if this were a redundancy, and it
was not said to be in clear terms, nor found to be at first
instance, nor argued on appeal, as I understood the
submissions, then it was strongly open to be found to be
an unfair dismissal because of the admitted failure to
comply with the provisions of the MCE Act and because
of the failure to pay an adequate redundancy payment.

60 What was not found and what does not seem to have
been argued, so I can place no weight on it, is that Mr
Byfield might be said to have been summarily dismissed
for incompetence or for no good reason at all. However,
this was not a situation of redundancy, so it might be
properly found. Further, at no time was it alleged that the
unsatisfactory sales figures were due to the fault of the
sales team in terms which identified the fault.

61 As the Commissioner found and it was open to him to so
find, Mr Dennison said when he dismissed the sales
team—

“Based on what has happened in the last 24 hours,
the directors have decided to dispense with the sales
team.”

62 That, it would be open to find, was the real and cogent
reason, since the Commissioner preferred Mr Byfield’s
evidence, why the dismissal occurred.

63 That would seem, since it was accepted as having occurred
by the Commissioner and was on his findings as to the
credibility of witnesses open to him to so find, to have
been said. That reason bore no relation to any question
of performance.

64 It follows, in the light of those findings that it was not at
all material nor in any way conducive to a finding that
the fact that two months had expired since Mr Dennison
had complained about the performance of the sales team
and that he had not seen fit to take any further action or
to warn of it until the incident with the pesticide. The
period of two months was not expressed to be and could
not properly be found to be a period of warning.

65 It was also submitted that there was no improvement in
sales and no explanation for not improving sales. Again,
there was no formal complaint or threat of further action
after the meeting of January 1999. Further, there were no
detailed allegations at any time as to why it was the fault
of the sales team and there was evidence of the sales team
endeavouring to implement measures to achieve better
results by its meeting on 11 March 1999.

66 There was no finding that MSA was not likely to improve
the performance of the sales team and, indeed, no evidence
that that would not occur. The finding by the
Commissioner as to what might occur in future in relation
to the improvement of sales, in the context of the separate
exercise of making a finding as to loss, was in relation to
an entirely different issue, namely the question of loss
and compensation.

67 It is not the case that Mr Byfield knew or ought to have
known that his employment was in jeopardy if sales
performances did not improve. First, it was not made clear
that that was the case with any certainty or within any
time and, second, because he was given no time within
which to achieve improved performance.  Further, there
is no evidence that he was given reasons why it was said
that he was at fault or that other employees were at fault,
save and except that they were not achieving budgeted
figures. Also, his being given, within hours, the task of
pleading for his job and that of his colleagues was, in the
circumstance, entirely unfair in its lack of notice.

68 In my opinion, Mr Byfield gave a “presentation” at short
notice, was not advised in any detail of the complaints
against him and his team so that he could answer them,
and was, in fact, required to plead for employment at
short notice and was, it might properly be found,
dismissed for the events of that last 24 hours, which hardly
encompassed a period of alleged unsatisfactory sales
performance.

69 The Commissioner quite rightly found as he did and there
was ample evidence on which to so find.

70 For those reasons, no part of Ground 1 is at all made out.
In particular, no part of it is a valid submission that the
finding of unfairness of the dismissal was made in error.

Ground 2
71 I have examined the reasons for decision. Certainly, the

Commissioner was not required to determine whether the
other members of the sales team were unfairly dismissed.
He did not so find. There was evidence before him and
entirely relevant to the dismissal of the sales team,
including Mr Byfield, en masse and without warning.
What the Commissioner observed and what was open to
him to so find as a fact on the evidence, was that the
terminations, including Mr Byfield’s, “lack a sense of
dignity” because the dismissed employees, including Mr
Byfield, were escorted from the premises. Mr Byfield
gave evidence of the effect, too, of the dismissal on him.

72 Even if it was wrong to make the finding complained
about in Ground 2, which it was not, it cannot detract
from the correct finding on the evidence that Mr Byfield
had been dismissed in a manner which deprived him of
his dignity and humiliated him, thus causing him injury
(see page 67(AB)). That ground is not made out.

Ground 3
73 By this ground, it is alleged that the Commissioner erred

in law in placing undue weight on the matter of the alleged
pesticide fumes. It was submitted that Mr Byfield was
aware that it was being addressed and for that reason, it
was not a factor in his dismissal. The fact of the matter
was, too, whether it was denied or not, that there was
uncontradicted evidence that all of the sales team were
complaining about, and some were of the view that they
were suffering ill effects from the pesticides. Further the
air conditioning had not been fixed.

74 On the evidence of Mr Byfield, which was preferred to
that of two of MSA’s managers, Mrs Scully and Mr
Dennison, it was clear from both of them that they were
angry about and/or non-receptive of the complaint (a
complaint not without foundation). The requirement that
Mr Byfield justify the existence of the sales team and the
dismissal en masse of the sales team which followed close
upon the complaint, properly gave rise to the inference
that the complaint played a part in and/or was the main
propellant of the dismissals. That ground is not made out.

Ground 4
75 The learned Commissioner did not err in fact or law in

finding that the failure of Mr Byfield to prepare the
“presentation” to justify the retention of the sales team
did not amount to a repudiation of his contract, justifying
dismissal, when he knew that his employment was in
jeopardy if the sales team did not improve its performance.
As well as the observations which I made in relation to
Ground 3, which I repeat here, I would observe as follows.

76 First, it was not submitted with any force that the
Commissioner’s finding that the alleged repudiation of
the contract on the grounds of failing to comply with a
lawful direction was not a reason given at all in the letter
of dismissal and the inference not a reason for dismissal
was not challenged.

77 Second, if it was the reason given for dismissal and the
actual reason for dismissal, then, as I understand the
ground, it constituted insufficient reason to justify a
summary dismissal. In my opinion, on the evidence, a
presentation was made whether prepared for or not.
Indeed, there was no direction, but an ultimatum, that Mr
Byfield make a presentation justifying the continued
existence of the sales team; and if there were no
justification, the dismissal of its members would follow.
Failure to prepare, as alleged, was not sufficient reason
to justify a summary dismissal, even if there was any
disobedience, which there was not. In any event, it is quite
clear that Mr Byfield was not expecting to have to make
a formal presentation to a meeting of managers, nor did
he think it fair that he should. It was open to find, in the
circumstances, that that view was valid. Even if it were
disobedience of an order, the disobedience was not such
as to enable MSA to conclude that Mr Byfield no longer
intended to be bound by the provision of his contract
(see Laws v London Chronicle [1959] 2 All ER 285 at
287 and 289; see also North v Television Corporation
Ltd (1976) 11 ALR 599 at 609 (FCFC) per Smithers and
Evatt JJ and Blythe Chemicals Ltd v Bushwell (1933) 49
CLR 66 at 81-82 per Dixon and McTiernan JJ).
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78 There was no deliberate flouting of an essential contract
and condition. In the circumstances, too, for the reasons
advanced above, the failure to adequately and properly
warn was unfair. That ground has no merit.

Ground 5
79 By this ground, it was alleged that the Commissioner erred

in fact or in law in finding that, as a matter of fairness,
Mr Byfield should have been given three months as a
matter of fairness to remedy the sales team’s performance.
(That, of course, is based on the assumption that it was
within his power to achieve that.) It was submitted that
there was no evidence to establish that this period would
have achieved such an outcome.

80 That, with respect, is not the point. It was, in the
circumstances, assuming that he was at fault, which is
not at all clear on the evidence, a reasonable time within
which to require improvement to be achieved and
reasonable period of notice of dismissal if this was not
achieved.

81 The finding that Mr Byfield’s attitude, as evidenced at
the hearing, which it is not clear to me it was open to
find, led to the conclusion that the result would be the
same was not a finding relevant to the unfairness of the
dismissal, but relevant to the finding as to loss It supports
a finding that he would otherwise have been terminated
after a period of review or made redundant which means
that he would not necessarily have been dismissed for
fault but because his job was surplus to requirements.

82 Thus, too, that finding alone does not unequivocally base
itself on a finding of fault in the future if Mr Byfield
were not to improve performance in and by the sales team.

Ground 6
83 This ground contains complaints as to the exercise by

the Commissioner of his discretion in assessing
compensation for loss and injury.

84 First, the period from 15 January 1999, when Mr Byfield
was told that his performance was unsatisfactory, was
found and properly found not to constitute a definite
period of notice in which he was, as a matter of fairness,
given the opportunity to improve the sales team’s
performance. There was, as the Commissioner found, no
time frame prescribed for improvement. Indeed, the
failure to so warn was unfair and it is quite wrong to
submit that that period should be taken into account to
reduce the amount of the loss found.

85 I am not persuaded, either, that the three month period
judged by the Commissioner to be a fair period of warning
which should have been afforded before any termination
of the contract is at all the correct period of notice. It is
properly characterised as a period of warning, judged fair,
to put Mr Byfield on notice that his employment was in
jeopardy if the sales team’s performance did not improve.
It did not and could not commence from the date of
dismissal.

86 The payment of an amount in lieu of notice was paid in
lieu of one month’s notice of termination. The three month
period of warning, if it had occurred, would have occurred
before the dismissal and had and has nothing to do with
the notice required to be given for the termination of the
contract. Indeed, the proper approach was to determine
what was reasonable notice (see Tarozzi v WA Italian Club
(Inc) 71 WAIG 2499 (FB)), and award an amount to
compensate for it not being given, subject to mitigation.
However, since this was not argued, I make no finding.

87 As to the short break in employment of unknown duration,
it was open to MSA to ascertain by cross-examination
what that was and it did not. There was ample evidence
of attempts, and successful attempts, to obtain new
employment and mitigate his loss, which a small gap in
employment did not vitiate (see Growers Market Butchers
v Backman (FB)(op cit). It is quite irrelevant to submit
that, in his new employment, Mr Byfield received higher
remuneration. He still suffered a loss during the time when
he was unemployed. That was his proven loss, and a
mitigated loss.

88 Next, MSA attacks the award of $2,000.00 for injury.
The Commissioner held that the manner of Mr Byfield’s

dismissal and the attempts to portray his actions as
misconduct after the event and to contact other employers
in the industry were harsh. Further, the sudden dismissal
and removal from the premises, the Commissioner held,
occurred with no regard for his position and in the close
vicinity of his team. It did as a matter of fact. Mr Byfield
was, on his evidence, embarrassed and upset. It was open
to so find.

89 I would agree that what happened after the dismissal was
not relevant but, in my opinion, the amount of $2,000.00
for the manner of the dismissal, which was obviously
humiliating, warranted an award of more than $2,000.00
for the injury caused. However, there is no cross-appeal and
I make no order in that respect. The sum awarded is not,
therefore, as the result of an erroneous exercise of discretion,
excessive. The ground is, however, not made out.

90 I would also make the general observation that it was
open to find that the dismissal of Mr Byfield was unfair
according to the test in Miles and Others t/a Undercliffe
Nursing Home v FMWU 65 WAIG 385 (IAC) and was
open to be so found by the Commissioner at first instance
for the reasons which he did. MSA attempted to effect a
dismissal which had, at least, some of the hallmarks of a
summary dismissal, where it is not certain that any valid
ground existed and/or without any adequate warning or
opportunity for Mr Byfield to remedy or complete the
remedy of problems perceived to exist in his team and
his leadership of it.

91 In particular, it was open to find that Mr Byfield was not
dismissed for gross misconduct, which was never alleged
until after he alleged in his letter to Mr Dennison of 18
March 1999 that he was unfairly dismissed, and of which
there was no mention prior to that.

92 Margio v Fremantle Art Centre Press (1990) 70 WAIG
2559 is authority for the proposition that it is unfair for
an employer to dismiss an employee without giving her/
him a fair and adequate warning as to what is wrong,
what is needed to be done to remedy the situation, making
the consequences of failure plain, and fixing a fair and
reasonable time for improvement. In the absence of such
a warning, a dismissal may also be substantially unfair,
not procedurally unfair, although it may also be
procedurally unfair (see, too, the cases cited therein). This
case was both.

93 In this case, there was substantive unfairness, for the
reasons found by the Commissioner.

94 For those reasons, it was open to the Commissioner to
find as he did, to find that the dismissal was unfair and to
find that there was a loss and award compensation as he
did.

FINALLY
95 For those reasons, I find none of the grounds made out. I

find no established error in the exercise of the discretion
at first instance which would warrant the interference of
the Full Bench.

96 I would, for those reasons, dismiss the appeal.
CHIEF COMMISSIONER W S COLEMAN—
97 I have had the advantage of reading the Hon President’s

draft reasons for decision. I agree that the grounds for
appeal adequately identified issues being pursued.
However there was nothing presented for the appellant
that showed the Commissioner had misdirected himself
on matters of law nor had he erred in the exercise of his
discretion. I agreed for the reasons expressed by the Hon
President that the appeal should be dismissed.

COMMISSIONER J F GREGOR—
98 I have had the benefit of reading the Reasons of Decision

of His Honour the President. I respectfully agree with
the conclusions that he reached. I add the following
comments.

99 The respondent to the appeal sought that it be struck out
on the basis that the grounds were defective because they
fail to comply with Regulation 29 of the Industrial
Relations Commission Regulations 1985. The grounds
were in my view sufficient for the respondent to properly
address the matters raised on appeal.
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100 In my opinion the Appellant in seeking to prove the
grounds of appeal has embarked upon that course without
a proper understanding of the role of the Full Bench in
dealing with appeals against a discretionary decision as
matter on appeal clearly was.

101 The advocate for the Appellant chose to ignore the positive
findings made by the Commissioner at first instance on
the credibility of witnesses. The learned Commissioner
supported his conclusion of the value he placed on the
evidence he received by making a series of findings that
His Honour has described in paragraph 47 of his Reasons.
It is upon those findings that the learned Commissioner
concluded that the dismissals were unfair. In my opinion
each and every one of those findings was open to learned
Commissioner on the evidence that had been placed before
him.

102 For the Full Bench to conclude that there has been a
miscarriage it has to reach the conclusion that the
Commission at first instance has failed to use or palpably
misused the advantage of seeing and hearing the evidence
or acted on evidence which was inconsistent with the facts
incontrovertibly established by the evidence. That did not
happen in this case.

103 There is no reason or warrant to interfere with the decision
made by the Commission at first instance and the appeal
should be dismissed.

THE PRESIDENT—
104 For those reasons, the appeal is dismissed.

Order accordingly,
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Order.
This matter having come on for hearing before the Full Bench
on the 24th day of November 2000, and having heard Mr D
Clarke, as agent, on behalf of appellant and Mr R Mancini (of
Counsel), by leave and with him Ms M Quai (of Counsel), by
leave, on behalf of the respondent, and the Full Bench having
reserved its decision on the matter, and reasons for decision
being delivered on the 18th day of December 2000 wherein it
was found that the appeal should be dismissed, it is this day,
the 18th day of December 2000, ordered as follows—

(1) THAT the application filed herein on behalf of the
respondent pursuant to s.27(1)(a) of the Industrial
Relations Act 1979 (as amended) be and is hereby
dismissed.

(2) THAT appeal No. FBA 39 of 2000 be and is hereby
dismissed.

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S.] President.
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Reasons for Decision.
THE PRESIDENT AND COMMISSIONER S J KENNER—
INTRODUCTION
1 These are the joint reasons for decision of the President

and Commissioner Kenner.
2 This is an appeal against the decision of the Commission,

constituted by a single Commissioner, brought pursuant
to s.49 of the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”). The decision
appealed against is constituted by an order whereby the
Commissioner dismissed the application, made on 24
August 2000 in matter No 779 of 1999 and deposited in
the office of the Registrar on 24 August 2000.

GROUNDS OF APPEAL
3 The appeal is against the whole of the decision and is

made on the following grounds—
“1. The learned Commissioner erred by—

1.1 finding that the appellant could complete
the remaining 3 weeks of the current teach-
ing module despite evidence that the
respondent had cleared his desk in the staff
room in the afternoon of Thursday the 3rd
June, 1999, removed all his notes & books
to the Principal’s office, cancelled his
classes for the 4th June without any ad-
vice to him and on Friday 4th June telling
him to collect his books and leave without
any advice that he could return on Mon-
day the 7th June and resume teaching;

1.2 finding that the respondent intended to
permit the appellant to resume teaching on
the 7th June for 3 weeks to complete the
current module, even though it was com-
mon ground that the respondent did not tell
the appellant of this at all;
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1.3 failing to find that after the following acts,
the only conclusion or inference to be rea-
sonably drawn by the appellant was that
the respondent intended and did terminate
the appellant’s contract of employment
namely—
(i) advising the appellant on the 3rd June,

1999 that at the conclusion of the cur-
rent module he would be required to
take 10 weeks off work without pay;

(ii) clearing the appellant’s desk in the staff
room completely;

(iii) failing to advise the appellants super-
visor of its intentions as to his
continued employ;

(iv) removing the appellant’s books and
personal effects to the principal’s of-
fice;

(v) cancelling the appellant’s Friday class
without any prior advice to or consul-
tation with him even though he could
be contacted by telephone which was
known to the respondent;

(vi) on the 4th June, 1999 requiring him to
remove his books and notes from the
principal’s office and to leave the re-
spondent’s premises forthwith without
any opportunity to farewell his stu-
dents;

(vii) advertising his position in the West
Australian newspaper without any ad-
vice to him, &

(viii) failing advise the appellant to return
on Monday the 7th June and resume
his teaching duties even though the ap-
pellant had foreshadowed an intention
to commence unfair dismissal proceed-
ings later that day if nothing was
resolved before he left.

1.4 failing to find that the respondent breached
its implied common law duty to provide
the appellant with work pursuant to its con-
tract of service;

1.5 finding that because the appellant agreed
that Mrs Jenkins said that he was not be-
ing dismissed, the appellant was in fact
agreeing with Mrs Jenkins position when
the contrary was the only inference on the
evidence;

1.6 failing to consider that the respondent in
believing it was not terminating the appel-
lant because he was employed as an
as-needs casual and could be stood down
at any time, which belief was erroneous,
took action in reliance upon same which
in fact terminated the appellant’s contract
of service;

1.7 failing to consider that by giving the re-
spondent notice that he considered the
respondent’s actions constituted a construc-
tive dismissal placed a duty upon the
respondent to deny that construction if er-
roneous and advise him that he could
resume his duties on the 7th June, 1999;

1.8 finding that the appellant’s alleged rude-
ness, loudness and aggression justified the
respondent’s reactions, when it was uncon-
tested that the respondent had instigated
the withdrawal of work and advised of its
intention to stand down the appellant for
10 weeks unpaid unilaterally without any
prior consultation prior to any of this al-
leged behaviour which occurred after an
unequivocal intention of the respondent
was manifest and that such alleged action
could never of itself justified summary or
instant dismissal;

1.9 failing to find that because of her admitted
misapprehension, Mrs Jenkins did in fact
determine the contract of service despite
her stated intention to the contrary;

2.0 finding that the appellant’s failure to ad-
vise the respondent of his disbarment
justified the latter in summarily terminat-
ing the contract of service, when the
respondent was under a common law duty
of caveat emptor to check the appellant’s
qualifications, credentials and referees
prior to agreeing to employ him and in fail-
ing so to do waived any right to complain
subsequently, &

2.1 finding that the appellant acted in a loud,
aggessive (sic) and rude manner failed to
onsider (sic) that the principal’s office was
glass petitioned and that Leanne and the
receptionist were in close proximity and
were not disturbed in their work by the
appellant’s acts.

3. The appeal is in respect to an order that the claim
for unfair dismissal be dismissed and that as the
learned Commissioner misdirected himself and
made substantial errors of law and fact, the Full
Bench should substitute inferences correctly
drawn and find that the respondent did construc-
tively determine the appellant’s’(sic) contract of
service unfairly within sec 29 of the Act and award
the appellant compensation of $9705.00 and one
week’s pay in lieu of notice of $600 both total-
ling $10,305.00.

4. The appellant seeks an order quashing the order
at first instance to dismiss and an order that the
respondent did dismiss the appellant unfairly and
should pay one week’s pay in lieu of notice and
compensation both totalling $10,305.00.”

APPLICATIONS TO EXTEND TIME
4 The Notice of Appeal was filed on 29 September 2000

and the appellant, Mr Bryan Francis Stokes, applied for
leave to file and serve the Notice of Appeal out of time
and for leave to make application out of time. Both those
applications were filed on 29 September 2000, about
fifteen days after the twenty-one day period for instituting
an appeal had expired.

BACKGROUND
5 At the time of the hearing at first instance, Mr Stokes

was a registered industrial agent.
6 On 23 December 1999, the Commissioner issued reasons

for determining, as a preliminary point, whether or not
Mr Stokes was employed as a casual employee.

7 Mr Stokes had been employed by the respondent as a
lecturer in Paralegal Studies from 12 April 1999 until 4
June 1999. He claimed to have been dismissed and that
his dismissal was harsh, oppressive and unfair. He also
claimed certain contractual entitlements.

8 The respondent employer offers courses to train persons
for various occupations including paralegal employees,
flight attendants and private investigators.

9 It was not in issue at first instance that Mr Stokes was
struck off the roll of legal practitioners for misconduct in
1992.

10 The respondent opposed the claims, arguing that Mr
Stokes was employed on a casual basis and that it was
entitled to vary Mr Stokes’ days and times of work or to
provide no work. Indeed, the respondent denied that it
terminated Mr Stokes’ employment at all and alternatively
said that, if it did terminate Mr Stokes’ employment, then
it did so by accepting his repudiation of the contract.
Further, the respondent contended that Mr Stokes could
be dismissed on one hour’s notice.

11 The Commissioner further found that the respondent had
placed an advertisement in the West Australian newspaper
on 27 March 1999 for an employee called a “legal trainer”.
The position referred to in the advertisement was a “casual
trainer” (see page 42 of the appeal book (hereinafter
referred to as “AB”)). The advertisement was noticed by
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Mr Stokes’ wife and she informed Mr Stokes of it. He
did not read the advertisement, but made contact with
the respondent and then attended for an interview with
Mr Richard Stephen MacDonald, the Manager of the
respondent.

12 The advertisement in the West Australian of 15 July 2000
(see page 38(AB)) read as follows—

“Applicants must have at least five years experience
in their respective industries. The Paralegal lecturer
must have been a solicitor for the same period.”

13 There was difference in evidence between Mr Stokes and
Mr MacDonald as to whether Mr MacDonald stated
during the course of the interview that the position was
“casual”. Mr MacDonald maintained that he did so state,
but Mr Stokes maintained that the word “casual” was not
used at all.

14 The Commissioner found that Mr MacDonald showed
Mr Stokes a curriculum which contained module details
for a Certificate in Paralegal Studies, containing eight
modules. The course was a 36 week course and had an
accompanying timetable until December 1999. Mr Stokes
was informed that the hours would be 9.00 am to 1.00
pm, five days per week and that the remuneration would
be $30.00 per hour. Mr MacDonald asked Mr Stokes what
part of the curriculum he would be comfortable in
teaching and Mr Stokes indicated that, with some
preparation, he would be comfortable in doing all of it.
The Advance Legal Procedure Course included an
element of professional ethics.

15 The Commissioner accepted the evidence of Mr
MacDonald that it was understood between him and Mr
Stokes that, if everything went well and if the respondent
was satisfied with Mr Stokes’ work and if Mr Stokes was
happy at doing that work, that Mr Stokes would do the
course until the end of the year.

16 Mr Stokes commenced employment on 12 April 1999,
three weeks before lecturing commenced and there was
no written contract of employment between the parties.
Mr Stokes worked until 4 June 1999 and he was not paid
for public holidays.

17 The Commissioner found that Mr Stokes, for the purposes
of s.29(1)(b) of the Act, was not a casual employee whose
contract of employment merely came to an end in
accordance with its terms. He found that, on the evidence,
Mr Stokes’ employment came to an end because of the
decision of Ms Julia Ann Jenkins, the General Manager
of the respondent, who is based in the eastern states, that
Mr Stokes would cease teaching and that the respondent
would employ another person for the purposes of
becoming a back up lecturer for the course. During that
period, a ten week period, Mr Stokes would not lecture
and would not be paid. The Commissioner accepted and
found that Mr Stokes became irate and even aggressive
in his response.

18 For the purposes of making that finding, the
Commissioner was quite satisfied that Mr Stokes’
employment was brought to an end by the actions of the
respondent in removing his lecturing work after he had
lectured in one module. There was no evidence, or any
suggestion of any evidence that things were not going
well or that the respondent was not satisfied with Mr
Stokes’ work. The Commissioner therefore found that Mr
Stokes was dismissed and that the dismissal was not
contemplated by the terms of the contract of employment
agreed between him and the respondent.

19 On Thursday, 3 June 1999, approximately three weeks
prior to the end of the module, Mr Stokes was called to a
meeting with Ms Jenkins. She had not met Mr Stokes
before and commenced a discussion by asking his views
on the viability of introducing a night course. Mr Stokes
gave a positive response and she then informed him that
it was the respondent’s intention to employ a back up
trainer to teach the second module in such a way that the
new trainer and Mr Stokes could teach day and night
classes between them. She told Mr Stokes that she was
not exactly sure how it would affect him but that, since
she intended to give the new trainer a trial in the next
module, Mr Stokes would not be required for the ten

weeks duration of the new module which would give him
time to “organise his other work”.

20 The Commissioner found that Mr Stokes became quite
angry and upset at this news and informed Ms Jenkins
that he had been employed to teach the course, that he
knew the law, that the respondent could not do that to
him, that it amounted to constructive dismissal and that
he would commence an action to sue them accordingly.
Mr Stokes then left the meeting.

21 The Commissioner was satisfied that Ms Jenkins was
stunned at his reaction and accepted her evidence that
Mr Stokes’ reaction was unnecessary and was seen by
her as “over the top”. Her evidence was supported by Mr
MacDonald who was also present during this
conversation. Mr MacDonald’s evidence was that he was
taken aback by Mr Stokes’ reaction. As a result, Ms
Jenkins did not know if Mr Stokes had left the
respondent’s employ or if he would return on the Friday
to continue teaching. She therefore cancelled Mr Stokes’
Friday class out of concern for the students, collected all
his notes and textbooks from his desk and put them in
Mr MacDonald’s office.

22 Mr Stokes’ evidence was that, that evening, he prepared
his notes for the Friday class. He attended the college
prior to the 9.00 am start. He prepared some photocopies
for distribution to the class and gave these to Mr
MacDonald. He then discovered that his books had been
removed from the desk and spoke to Mr MacDonald who
invited him to come in and meet Ms Jenkins again. Ms
Jenkins said that she wanted to discuss the problem with
Mr Stokes, who said he was ready to work and asked if
he was teaching that day. Ms Jenkins told him that his
class had been cancelled and he asked if he was being
dismissed. He was told that he was not being dismissed.

23 Ms Jenkins then said that she told him that she was
trialling a new trainer and that Mr Stokes was a casual
and was paid by the hour on an “as-needed” basis. Mr
Stokes replied that that was “rubbish” and an insult to his
intelligence. He then said that he was there to work and
that, if his employer was not offering him work, then his
employer was dismissing him and he would have an
application claiming unfair dismissal on their desk by
close of business that same day.

24 At this meeting, Mr Stokes became loud and aggressive,
as the Commissioner found, and his manner suggested a
rudeness which Ms Jenkins found unacceptable. Ms
Jenkins, as the Commissioner accepted, told Mr Stokes
that she had no intention of arguing with him but, if he
did not want to discuss the matter, then he should leave
and that the college would then be in touch with him.
She informed Mr Stokes that his books were collected
on a particular table and he was requested to collect them
himself and leave. Mr Stokes did leave. He thanked Mr
MacDonald for being “a good boss”, shook his hand and
departed.

25 Mr Stokes forthwith then lodged a claim in the
Commission for unfair dismissal and served the
application on Mr MacDonald later that day. He claimed
that he was dismissed on 4 June 1999. Mr Stokes relied
on the fact that he reported for work in the ordinary course
of events and was prepared to teach on that day. He found
that his class had been cancelled and was told by Ms
Jenkins to leave.

26 However, the evidence of Ms Jenkins, supported by Mr
MacDonald, was that the Friday class was only cancelled
by them because they feared, from the strength of his
reaction in their discussion on the previous day, that he
would not be working on the Friday. Rather than have
students attend the class in the absence of a trainer, Ms
Jenkins decided that they would cancel the class. They
made the decision to remove Mr Stokes’ books in case he
had made a decision not to continue. It was seen as a
precaution. The Commissioner found that Mr Stokes’
aggressive response and perceived rudeness towards Ms
Jenkins and Mr MacDonald precipitated that action. It
was also, as the Commissioner found, his aggressive
response and perceived rudeness on that day which caused
Ms Jenkins to ask him to leave the premises.
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27 On the evidence, Mr Stokes was asked to collect his books
and leave because his attitude prevented Ms Jenkins from
being able to discuss the matter rationally with him. In
the notes Ms Jenkins made after that meeting, she wrote
that she requested Mr Stokes to collect his belongings
and leave. In her evidence to the Commission, Ms Jenkins
stated that she did so because they were not getting
anywhere, he was aggressive, he was loud, he was very
upset, he was not willing to discuss anything in a rational
manner and she was not prepared to stand in the front
office and argue with him (see page 147 of the transcript
at first instance (hereinafter referred to as “TFI”).

28 The Commissioner found that the reason why Ms Jenkins
requested Mr Stokes to leave was his aggressive and
uncompromising stance and not any intention on the part
of the college that his employment would be terminated
at that point. The Commissioner accepted unhesitatingly
the evidence of Ms Jenkins that she did not intend to
dismiss Mr Stokes and was not, in fact, dismissing him.

29 It was relevant, the Commissioner found, that there was
three weeks’ training remaining in the module and there
was nothing whatever in the evidence to suggest any
intention at that time on the part of the respondent that
Mr Stokes would not continue training until the end of
that module. The Commissioner observed that he was
inevitably led to the conclusion that, had Mr Stokes’
reaction not been as it was, he would have continued
teaching for the balance of that module.

30 The Commissioner, therefore, found that Mr Stokes was
not dismissed by the respondent on 4 June 1999. He found
that it was the lodging of the application, on the evidence
of Mr MacDonald, that prevented any further discussion
between Mr MacDonald and Mr Stokes and prevented
Ms Jenkins from getting in touch with Mr Stokes.

31 Mr Stokes argued that the situation was properly to be
characterised as a constructive dismissal and submitted
that he was placed in a situation where Ms Jenkins made
it quite plain that he either accepted the new arrangements
whereby a new trainer would be engaged and he would
not be employed for the second module or that he was to
leave. He therefore said that he chose to leave.

32 The Commissioner, however, found that that was not the
choice at all and that Ms Jenkins, on the evidence, did
not put that to Mr Stokes as an ultimatum. Her evidence
made it quite plain that her direction to him to leave with
his books was a direct response to Mr Stokes being
aggressive, loud, upset and not willing to discuss anything
in a rational manner. The Commissioner also found that,
at the time Mr Stokes left the respondent’s premises, it
was the intention of Ms Jenkins to discuss further the
issue of the respondent’s intention to appoint a back up
trainer and not offer work to Mr Stokes for ten weeks
with Mr Stokes when it was possible to do so in a calm
and rational manner. It was a fact, the Commissioner
found, that this did not occur because her intention was
overtaken by his serving on the respondent within a few
hours a claim alleging unfair dismissal.

33 Given Mr Stokes’ reaction in this manner, the Commission
found that Ms Jenkins was entirely reasonable in
requesting that Mr Stokes leave. That request from Ms
Jenkins for Mr Stokes to leave was a direct consequence
of Mr Stokes’ behaviour, not the respondent’s.

34 The Commissioner found that, because it is important in
a constructive dismissal that the termination of the contract
occurred as a result of the actions of the employer, not
the employee, he was not able to conclude that Mr Stokes
was constructively dismissed.

35 In the alternative, Mr Stokes submitted that he was
dismissed because the respondent was substantially
changing the contract by withdrawing work from him.
He argued that the respondent did not have the right to
do so and that it was unfair to him for the respondent to
do so. In fact, Ms Jenkins was giving notice to Mr Stokes
that, in three weeks’ time, the respondent would not need
him for the ten week period during which the new trainer
would be employed. By implication, Mr Stokes would
continue working for the three remaining weeks of the
module, then be stood down without pay for the next ten

week period and then be given work and paid for it after
that period.

36 If Mr Stokes had, in fact, been stood down for that ten
week period, it would have been in breach of his contract
of employment and is likely to have constituted a sufficient
breach to allow Mr Stokes to terminate the contract, the
Commissioner held. He then held that, in substance, the
respondent dismissed Mr Stokes because, effectively,
standing him down for ten weeks would be conduct on
the part of the employer which was plainly inimical to a
continuation of the contract of employment and would
have been entitled to treat the contract as at an end.

37 First, however, as the Commissioner observed, the
respondent’s stated intention did not come to pass, if that
were the case. Mr Stokes’ contract of employment did
not come to an end at the end of that three week period.
The respondent’s stated intention was overtaken by the
cessation of the contract of employment on 4 June 1999,
brought about by Mr Stokes’ own precipitous action, so
the Commissioner held. Whether the stated intention
would have become reality or whether a compromise
would have been found will never be known, the
Commissioner held, because the strength of Mr Stokes’
reaction to Ms Jenkins overtook the situation.

38 The respondent then submitted that it was able to rely
upon its discovery that Mr Stokes had been disbarred
from practising as a solicitor, a fact not known to it at the
time and that that would justify any dismissal which the
Commissioner found to have occurred. The
Commissioner relied on Byrne and Frew v Australian
Airlines Ltd 185 CLR 410 at 430 to find that the facts
which exist at the time of the dismissal, but which come
to light only subsequently, might justify the dismissal
when otherwise it would be harsh, unjust or unfair. That
is the case here, the Commissioner found. Ms Jenkins
indicated that, subsequent to the departure of Mr Stokes,
she contacted the legal trainer at the Adelaide college and
asked him to assist her in discovering that the information
that she had been given regarding Mr Stokes and his
disbarment was true. The information was confirmed.

39 The Commissioner found that the respondent was indeed
able to rely upon the knowledge it now has that Mr Stokes
had been disbarred. Mr Stokes submitted that the facts of
his disbarment was effectively irrelevant. He did not need
to be a practising solicitor in order to be a trainer in the
Paralegal Studies course of the respondent. The
respondent did not require him to be a practising solicitor
when it employed him. He was never asked at the
interview whether he was a practising solicitor or whether
he had been disbarred. He was not obliged to volunteer
the information that he was disbarred at the interview,
nor did he mislead the respondent.

40 The Commissioner observed that that was irrelevant and
that, on the evidence, had the respondent had that
knowledge prior to employing Mr Stokes, it would not
have offered him the position. Indeed, Mr Stokes
acknowledged as much, which is why he did not volunteer
the information at the time of his interview (see page
67(AB)). Mr Stokes subsequently said that he did not
volunteer the information because he needed the job very
badly.

41 Nevertheless, the Commissioner found that Mr Stokes
can hardly be heard to complain if the employer who
would not have employed him if the fact of his disbarment
had been known to it, subsequently discovered the fact
and thereupon dismissed him due to him being unsuitable
for the position. The evidence of Ms Jenkins was that the
respondent’s reputation in the education field is of
significant importance, that the college had to uphold its
reputation and has to stand up in front of students and
say that the students are getting the best qualified trainers
that the college can get. That, she said, would not be the
case with Mr Stokes. The Commissioner accepted her
evidence and found that the reputation of the college
would hinge, in a large part, on the reputations of its staff.

42 In any event, the Commissioner found, on the evidence
before the Commission, that the fact of Mr Stokes’
disbarment did make him unsuitable for the position. It
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was not just an issue of whether he had the knowledge to
teach the Paralegal Studies course. The respondent’s
advertisement for the position required a person who was
a solicitor, that is a person who practised or applied the
law as distinct from, for example, a person with a law
degree. That was apparent from the respondent’s
requirement that the person be a solicitor with five years’
experience practising the law (see page 38(AB) and
compare the draft advertisements in exhibit A at pages
39-40(AB)).

43 The Commissioner then said that he was led to the
conclusion that the status of solicitor was a significant
factor from the respondent’s point of view and, indeed,
Ms Jenkins’ evidence was that this was a minimum
requirement for the respondent’s accreditation to train
the course.

44 Mr Stokes admitted that he was disbarred on 6 August
1992 and that he was guilty of illegal conduct. The
Commissioner found that that fact can only have an
adverse impact on the reputation of the respondent and it
was not without significance that one element of the
course concerned professional ethics, even if that element
was not a significant part of the course.

45 The Commissioner therefore found that Mr Stokes’
employment would not have survived the discovery of
the fact of his disbarment. He would have been dismissed
and that dismissal would have been for a justifiable reason.
The claim was therefore dismissed for want of jurisdiction.

THE EVIDENCE
46 We now summarise hereunder the most significant

evidence.
47 On 3 June 1999, Ms Jenkins and Mr MacDonald met Mr

Stokes at the college. Ms Jenkins had not met Mr Stokes
before.

48 According to Mr Stokes’ evidence, after discussions about
bringing in a night class and another lecturer in Paralegal
Studies, Ms Jenkins told him that the other lecturer would
take that module for the next ten weeks. He gave evidence
that, if that occurred, he would be disappointed. Ms
Jenkins, according to Mr Stokes, said that he was a casual
and that they would not need him for the next ten weeks.
He said that he told Ms Jenkins that what she was doing
was a constructive dismissal and, if she proceeded with
that course, he would commence an “industrial action”
in this Commission. He admitted that, at the time, he was
getting angry, but that he did not raise his voice. He told
Ms Jenkins that she would leave herself open to a claim.

49 The next morning, Friday, 4 June 1999, Mr Stokes came
in to work and Ms Jenkins and Mr MacDonald met him.
Ms Jenkins told him that she had rung the students and
cancelled the classes. Mr Stokes’ books and other effects
had been moved to Mr MacDonald’s office. Mr Stokes
asked Ms Jenkins if he was being dismissed and she said
that he was not (see pages 53-54(AB)). Ms Jenkins said
“We will let you know if we need you.” Mr Stokes took
that, he said, as a dismissal and said that he would file an
application in this Commission, which he did the same
day and which he served on Mr MacDonald that
afternoon.

50 Mr Stokes dealt with the question of whether he was a
solicitor or not and what occurred at his interview for
employment with Mr MacDonald. He said that he was
not asked at the interview by Mr MacDonald whether he
was a solicitor and, as Mr Stokes said, he did not dissuade
him. However, Mr Stokes also said that Mr MacDonald
asked him why he was not practising and Mr Stokes said
that he had sold his practice in 1992. He did not tell Mr
MacDonald that he was in practice or was a solicitor. He
did not tell him that he was disbarred. Mr Stokes said
that he told Mr MacDonald that he had a fledgling
industrial relations consultancy practice.

51 In cross-examination, Mr Stokes admitted that, on 3 June
1999, he was pretty annoyed, but was not rude. He said
that he did not swear and did not slam doors. He denied
that he resigned on that day. He denied that, on 4 June
1999, Ms Jenkins was prepared to discuss the issue. He
said further that Ms Jenkins said that she was not

dismissing him, and he said that it was tantamount to a
dismissal.

52 In the course of the discussion, Mr Stokes said that he
was a lawyer. In saying that, he agreed that he could be
perceived as putting himself out as entitled to practise.
He agreed that he had not volunteered the information
that he had been struck off and admitted that it would be
of concern to a prospective employer that he had been
“found guilty of offences relating to these areas”.

53 Mr Stokes was of opinion that he had no obligation to
volunteer this information. He said also that he did not
mention his striking off at the interview because he had
never been asked. He added that Mr MacDonald knew
that he was not practising and had sold his practice (see
page 68(AB)). He said that, on 4 June 1999, he was
directed to get his books and shown the door.

54 Mr MacDonald gave evidence that Mr Stokes did not
mention that he was not permitted to practice law in
Western Australia; he did not say that he was not a
practising lawyer. Mr MacDonald said that, if he had
known that Mr Stokes had been struck off, he would have
had second thoughts and spoken to Mr Christopher Tooley
(a Director of the respondent described as “the owner of
the business”) or Ms Jenkins.

55 Mr MacDonald said that it was not intended to replace
Mr Stokes, but to merely provide a back up lecturer. Mr
MacDonald said that, at the discussion between Ms
Jenkins, Mr Stokes and himself on 3 June 1999, Mr Stokes
became agitated and said that he would sue the college.
Mr MacDonald did agree that he thought that Mr Stokes
was a casual employee and that they were within their
rights. However, what occurred was that Mr Stokes raised
his voice and threatened to sue and then walked out. Mr
Stokes’ books were collected and brought up to Mr
MacDonald’s office in the event that Mr Stokes decided
not to continue.

56 Ms Jenkins gave evidence that she visited Perth in June
1999 and that she had not met Mr Stokes beforehand.
She said that a person had told her that a solicitor called
Stokes had been struck off. That troubled her greatly, she
said, because the respondent has a duty of care to students
and one cannot have a person who has been accused of
being unethical standing up in front of a class teaching
legal ethics.

57 At the meeting of 3 June 1999, Ms Jenkins suggested
that they would put in the new lecturer for the new module
(see page 85(AB)) and Mr Stokes could come in after
that and then they would have two people trained for two
streams. Mr Stokes’ reaction was very aggressive, she
said. She said that he “went over the top”. She said that
his reaction absolutely stunned her and he said “You can’t
do this to me. I’m a lawyer.” He then stormed out and she
had no way of knowing whether he was coming back.
She said that Mr Stokes kept saying that she had dismissed
him and she told him that she had no such intention.

58 Ms Jenkins said that Mr Stokes threatened to sue. She
said that she was prepared to discuss the matter but Mr
Stokes would not. In evidence, she said that she had
cancelled the classes for 4 June 1999 because she did not
know whether Mr Stokes would return that day or not.
She also said in evidence that, as he got louder and louder,
she said that if he was not willing to discuss the matter,
then he was going to have to leave and she would get in
touch with him.

59 Ms Jenkins denied that she dismissed Mr Stokes. She
also added that she would not have employed him had
she known that he had been struck off the roll (see page
87(AB)). She said that their reputation was at stake and
that Mr Stokes was employed because he had had twelve
years’ practice. She did tell him that she believed that he
was a casual. She reiterated in evidence that she told him
to leave because he was aggressive and loud, she was not
getting anywhere with him and he was not willing to
discuss anything in a rational manner. She said that she
was not prepared to stand in the front office and argue
with him (see page 104(AB)). She would have been in
touch with him, but he was in touch first when he served
the application upon the respondent.
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ISSUES AND CONCLUSIONS
60 When this appeal came on for hearing, the Full Bench

heard the applications to extend time, first. The principles
which apply to such applications are well settled. They
have been laid down in Gallo v Dawson [1990] 64 ALJR
458 at 459 (HC) per McHugh J and in the Industrial
Appeal Court in Ryan v Hazelby and Lester trading as
Carnarvon Waste Disposals 73 WAIG 1752 at 1752-1753
(IAC); as well as Tip Top Bakeries v TWU 74 WAIG 1189
(IAC) (see also Esther Investments Pty Ltd v Markalinga
Pty Ltd (1989) 2 WAR 196 and Girando v Girando
(unreported) (No FUL 41 of 1997) Delivered 14 October
1997 (Supreme Ct of WA)(Lib No 970525)).

Principles
61 The principles laid down in these cases were set out in

Rosemist Holdings Pty Ltd v Khoury 79 WAIG 645 (FB)
per Sharkey P at 645 and per Scott C at page 647. They
are summarised as follows—

1. The grant of an extension of time is not auto-
matic.

2. The object of a rule or power to extend time is to
ensure that legislative provisions or rules which
fix times for doing acts do not become incidents
of injustice.

3. The discretion to extend time is given for the sole
purposes of enabling the Commission to do jus-
tice between the parties.

4. This means that the discretion can only be exer-
cised in favour of an applicant upon proof that
strict compliance with the rules will work an in-
justice upon the applicant.

5. In order to determine whether the rules will work
an injustice, it is necessary to have regard to the
history of the proceedings, the conduct of the
parties, the nature of the litigation and the conse-
quence for the parties of the grant or refusal of
the application for extension of time.

6. When the application is for an extension of time
in which to file an appeal, it is always necessary
to consider the prospects of the applicant suc-
ceeding in the appeal.

7. It is also necessary to bear in mind in such appli-
cation that, upon the expiry of the time for
appealing, the respondent has “a vested right to
retain the judgment”, unless the application is
granted.

8. It follows that, before the applicant can succeed
upon such an application, there must be material
upon which the Commission can be satisfied that
to refuse the application would constitute an in-
justice.

9. The initial step in determining whether there
would otherwise be an injustice to the appellant
may often be to decide whether the prospect of
the appellant succeeding in the substantive ap-
peal if an extension of time were to be granted is
a real one.

In Esther Investments Pty Ltd v Markalinga Pty Ltd (op
cit), the Full Court of the Supreme Court held that there
were usually four major factors to be considered in
exercising the court’s discretion to extend time, these
being—

(a) The length of the delay.
(b) The reason for the delay.
(c) Whether there was an arguable case.
(d) The extent of any prejudice which might be suf-

fered by the respondent.
62 In this case, as we have already observed, the decision to

be appealed against was made, having been perfected on
24 August 2000. The Notice of Appeal herein was filed
on 29 September 2000. The twenty-one day limit within
which the appeal was required to be instituted, pursuant
to s.49(3) of the Act, expired on 14 September 2000.
Accordingly, the appeal was filed some fifteen days late.

63 The Notice of Appeal, according to the declaration of
service, was served together with the other applications
on 3 October 2000. Mr Stokes, who is a registered
industrial agent, appeared in person and asserted from
the bar table that, in the week of 24 August 2000, when
the reasons for decision issued, he was occupied full time
in preparing cases to be heard in this Commission. He
also gave details of an amount of work involving matters
listed in the Commission on 12 and 13 September 2000,
19 and 20 September 2000 (which is outlined in his
response to the respondent’s submissions). Put shortly,
his reason for not instituting the appeal on time was
pressure of work and that he “lost track of time”.

64 It was also Mr Stokes’ assertion that he had advised
counsel for the respondent that he would appeal if
unsuccessful at first instance, and that this would occur
was inferable from the hotly contested nature of the
proceedings at first instance.

65 Further, he submitted that there was merit in the appeal
because there was evidence which should have led to a
conclusion that he was dismissed. He submitted that the
respondent had acted on a misconception as to the
appellant’s employment status because Ms Jenkins
believed that he was an “as needs casual”. He submitted
that the evidence led to the conclusion that Ms Jenkins
believed, mistakenly, that he could be rostered on and off
at will and that there was no obligation to provide him
with work. Mr Stokes submitted that the Commissioner
gave these misconceptions no or no sufficient
consideration.

66 Further, it was submitted by Mr Stokes in relation to the
finding that he had misled the respondent by failing to
reveal that he had been struck off the roll of legal
practitioners and the reasons therefor, and was therefore
not a practising solicitor. The respondent made no inquiry
before “buying” Mr Stokes’ services as it was required to
do under the principle of caveat emptor and the Sale of
Goods Act 1895 which both apply to contracts of service.
Further, the respondent, it was submitted, had waived its
right to subsequently complain, having failed to make
these inquiries. The Full Bench was referred to the
appellant’s submissions (see pages 119-122(AB)) and Ms
Jenkins’ evidence (see pages 82, 90 (AB)).

67 Further, it was submitted that Mr Stokes committed no
misdeed during his employment which, if subsequently
discovered, could justify an otherwise “unjust” dismissal
by way of exculpation.

68 It was also submitted that Mr Stokes’ “disbarment” and
his lecturing on “Legal Ethics” were inconsistent and
prevented his performing his duties. This, it was
submitted, was because Ms Jenkins’ evidence (see page
82(AB)) was to the contrary and that fact was important
to her.

69 It was also submitted that the Commissioner erred in
finding that Mr Stokes was, on 4 June 1999, loud, rude
and aggressive. It was further submitted that, even if he
were, this did not justify the respondent’s actions which
were “inconsistent with the contract continuing”.

70 The respondent’s case was that, relying on Rosemist
Holdings Pty Ltd v Khoury (FB)(op cit), there were four
factors for consideration in deciding whether the applicant
should be granted an extension of time and the four major
factors in Esther Investments Pty Ltd v Markalinga Pty
Ltd (op cit) were also referred to.

71 It was submitted for the respondent that the appeal was
filed 36 days after the decision was made which is almost
double the time limit prescribed by the Act. It was further
submitted that the explanations “pressure of work” and
“lost track of time” are unsatisfactory in the
circumstances; and that they are particularly
unsatisfactory given Mr Stokes’ position, business and
knowledge of the Commission, the statute, practices and
procedures and the Full Bench were referred to WA
Aboriginal Media Association v Hoffmann (2000) 80
WAIG 4239 (FB).

72 It was submitted, too, that the allegation that the
respondent knew of the appeal beforehand is not a relevant
consideration; and further, that the respondent had
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believed the matter was finished, had a vested interest in
maintaining the judgment and would suffer injustice if
that interest was disturbed. There was, therefore, so the
submission went, no or no compelling reasons to extend
time.

73 There were submissions as to the merits of the appeal. It
was submitted that the finding of the Commissioner that
the respondent did not dismiss Mr Stokes on 4 June 2000
(see page 14(AB)) was clearly open to him, for the reasons
provided in the decision; on the unchallenged evidence
of Mr MacDonald (see pages 120-122 (TFI)); and on the
evidence of Ms Jenkins unhesitatingly accepted by the
Commissioner (see pages 15-18(AB)).

74 It was also submitted that the Commissioner had correctly
referred to and considered the applicable legal principles
of constructive dismissal and determined on the facts
before him that there was no constructive dismissal (see
pages 15-18(AB)). It was submitted that that finding was
open, on the evidence, namely Mr Stokes’ evidence (see
pages 104-105 (TFI)); the unchallenged evidence of Mr
MacDonald (see pages 120-122(TFI)); and the evidence
of Ms Jenkins which was accepted by the Commissioner
(see pages 137, 140, 143 and 146(TFI)). Those
submissions went to Ground 1.

75 As to Ground 2, it was submitted that this ground was
based on a misconception as to the Commissioner’s
findings and as to the law. There was no evidence as to
checking of credentials and no submissions as to caveat
emptor. Further, applying Byrne and Frew v Australian
Airlines (HC)(op cit), the discovery of the disbarment
allowed the respondent to subsequently rely on that matter
to justify termination, so it was submitted. It was also
submitted that Mr Stokes’ disbarment made him
unsuitable for the position (see page 19(AB)), and that
Mr Stokes’ employment would not have survived the
discovery of the fact of his striking off (see page 20(AB)).
That finding was open to the Commissioner, on the
evidence.

76 The Commissioner found that Mr Stokes was loud,
aggressive and rude on a number of occasions and those
findings were open, on the evidence (see pages 129, 130,
136, 137 and 146 (TFI)). It was submitted that these
findings were relevant to the ultimate finding that it was
Mr Stokes’ aggressive and precipitous behaviour which
caused his employment to end when it did and not any
act of the respondent.

Prospects of Success
77 The Commissioner found that there was a dismissal. It

was not in issue in the proceedings that, on 3 June 1999,
Ms Jenkins told Mr Stokes that it was the respondent’s
intention to appoint a back-up trainer to teach the second
module in such a way that the new trainer and Mr Stokes
could teach day and night classes between them. It was
also not in issue that Ms Jenkins informed Mr Stokes
that she was not sure how it would affect him. However,
she also informed him that she intended to trial the new
trainer in the next module and that, therefore, Mr Stokes
would not be required for the ten weeks duration of the
new module, which would give him time to organise his
other work.

78 It was then that Mr Stokes, as the Commissioner found,
became angry and upset and alleged that this amounted
to a constructive dismissal, that he would commence an
action to sue, and that he then left the meeting. The
Commissioner found that this action was “over the top”.

79 The next day, Mr Stokes’ classes having been cancelled
because of concern for the students, Mr Stokes arrived at
work and was told that he was not dismissed and invited
to discuss the matter, and alleged that he was a casual
which he described as an insult. At this meeting, Mr
Stokes, the Commissioner found, became loud and
aggressive and left, saying that he was dismissed. He
forthwith lodged the claim in the Commission, claiming
that he was dismissed on 4 June 2000.

80 The Commissioner concluded that Mr Stokes left on 4
June 2000, that there was no intent to dismiss him and
that he was not dismissed. Further, he found that the

termination was not as a result of the acts of the employer
and that, therefore, there was no constructive dismissal.
Ms Jenkins’ intention was not to dismiss Mr Stokes or
put him in a situation where he would resign.

81 It is quite clear that the Commissioner found that, if the
employer had stood Mr Stokes down for ten weeks, it
would have been in breach of his contract of employment
and he would have been entitled to treat the contract at
an end. However, that event did not occur because, as it
was disputed, whether in anger or not, Mr Stokes twice
broke off discussions and left, alleging dismissal and
threatening action which he indeed took.

82 Mr Stokes had not been put in the position where he had
to resign or else. There was still room for discussion and
retreat by the employer.

83 For those reasons, there could not be any serious
submission that there was a dismissal (see the discussion
of what constitutes a dismissal in The Attorney General v
WA Prison Officers’ Union 75 WAIG 3166 (IAC); and in
Farrell v Harlem Enterprises Pty Ltd ACN 064 730 187
trading as Ace Rent A Car 78 WAIG 1103 at 1106-1107
(FB); Pisconeri v Laurens & Munns incorporating Munns
Nominees Pty Ltd and George Laurens Pty Ltd 79 WAIG
3187 at 3190 (FB); and Tranchita v Wavemaster
International Pty Ltd 79 WAIG 1886 at 1893 (FB)).

84 What emerges from all of the evidence, including Mr
Stokes’, is that, on 3 June 1999, as soon as it was
suggested that he was a casual employee and that the
second lecturer should take the module in which he was
lecturing for ten weeks instead of Mr Stokes, who would
then return, Mr Stokes threatened action in this
Commission and made a rapid departure.

85 Without even considering whose version of events was
correct, given that the evidence of all witnesses was not
dissimilar in a number of matters, it was open to the
Commissioner to find that there was no action by the
respondent which might be said to be a constructive
dismissal.

86 On Mr Stokes’ evidence, this made him angry and he left
after threatening action in this Commission. It is quite
clear that, at that point, he had not been dismissed and
that his protests had not even been ignored, even on his
own evidence. It was also reasonable in the circumstances
that his employer, not being certain whether he was
returning to work in the light of Mr Stokes’ threat which
was somewhat drastic, cancelled his classes and placed
his effects in the keeping of Mr MacDonald.

87 Further, when Mr Stokes returned to work on 4 June 1999,
whether he was as visibly angry as Mr MacDonald and
Ms Jenkins said he was, it is clear on all of the evidence
including his own, that matters very soon deteriorated to
Mr Stokes’ conception of what had occurred as being
tantamount to a dismissal. Mr Stokes, deciding that he
had been dismissed and erroneously by so deciding, had
terminated the contract of employment; indeed, he had
abandoned it. Most materially, there is no evidence in the
light of Mr Stokes’ protests, that the ten week interruption
to his work was to be implemented.

88 On the above authorities, this was not a dismissal where
the employer asked the employee to resign as an
alternative to dismissal. Mr Stokes was not dismissed in
the sense that he was given no option but to leave. A
dismissal, whether constructive or not, occurs by the
action of the employer and it was open to find that that
was not the case here.

89 That being so, for those reasons alone, it was open to
find that there was no dismissal. Thus, there was no real
prospect upon appeal that the appellant would succeed
on that ground. Therefore, the appeal would fail.

90 There is a second question of merit. That is one which
arises even if there were a dismissal.

91 The respondent sought to rely at first instance and before
the Full Bench that it was entitled to rely on its discovery
that the appellant had been struck off the roll of legal
practitioners of the Supreme Court of this State. These
facts came to light subsequent to the dismissal, as we
have observed.
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92 As a matter of law, facts which existed at the time of a
dismissal, but which came to light only subsequently, may
justify the dismissal when otherwise it would be harsh,
unjust or unreasonable (see Byrne and Frew v Australian
Airlines (HC)(op cit) at 430).

93 Mr Stokes said in evidence that he did not volunteer the
information that he had been struck off because he needed
the job badly.

94 The conclusion open to the Commissioner was that Mr
Stokes well knew the effect of revealing what he had
concealed, but nonetheless concealed the fact of his
disbarment.

95 Ms Jenkins gave evidence that the respondent had to
uphold its reputation and has to say that its trainers are
the best whom they could get and that would not be the
case with Mr Stokes. The Commissioner accepted that
evidence and so found. The evidence was not contradicted
and the Commissioner was entitled to so find.

96 The Commissioner also found that Mr Stokes’ disbarment
made him unsuitable for the position because the
advertisement required a person who was a solicitor, that
is a legal practitioner, not merely a graduate in law (see
page 42(AB))). That the Commissioner correctly found
was apparent from the respondent’s requirement that the
person be a solicitor with five years’ experience in
practice. The incompatibility of Mr Stokes, having been
struck off on 6 August 1992, teaching a course which
covered professional ethics illustrates the problem.

97 That Mr Stokes avoided revealing that he had been struck
off the roll because he knew of the consequences of so
doing is clear from his evidence. Indeed, to his credit,
Mr Stokes admitted in evidence that, when Mr
MacDonald asked him at the employment interview why
he was not practising, he said that he had sold his practice.
He did not say then what he should have said, that he was
not practising because he had been struck off the roll. He
also admitted that his protestations on 4 June 1999 that
he was a lawyer, a statement which he admitted might
lead to an understanding that he was in practice. Indeed,
he said that he was practising in the industrial field.

98 A principal among the obligations imposed by the
common law on the employee is the duty of fidelity and
good faith. That duty was explained by Dixon and
McTiernan JJ in Blythe Chemicals Ltd v Bushwell (1933)
49 CLR 66 at 81-82 as follows—

“Conduct which in respect of important matters is
incompatible with the fulfilment of an employee’s
duty, or involves an opposition, or conflict between
his interest and his duty to his employer, or impedes
the faithful performance of his obligations, or is de-
structive of the necessary confidence between
employer and employee, is a ground of dismissal …
But the conduct of the employee must itself involve
the incompatibility, conflict, or impediment, or be
destructive of confidence. An actual repugnance be-
tween his acts and his relationship must be found. It
is not enough that ground for uneasiness as to future
conduct arises.”

99 It is clear that a prospective employee, as distinct from
an actual employee, is not obliged to volunteer
information about past misdeeds although he or she may
be asked questions touching such matters (see Bell v Lever
Bros. Ltd and Others [1932] AC 161 at 227-228 per Lord
Atkin). However, with respect, we adopt as the law what
the learned authors of Macken, McCarry & Sappideen’s
“The Law of Employment” 4th Edition at page 150—

“If a prospective employee is asked questions by the
employer and answers them dishonestly then he or
she is liable to dismissal if the truth subsequently
emerges, at any rate in the case where the dishon-
esty was material to the making of the contract or if
the dishonesty amounts to a breach of the implied
warranty which the employee gives that he or she is
competent to carry out the duties of the job for which
he or she is applying.”

100 In this case, that is what was open to find on the evidence
and as to the applicable law.

101 In my opinion, applying the principles in Miles and Others
t/as Undercliffe Nursing Home v FMWU 65 WAIG 385
(IAC) and Blythe Chemicals Ltd v Bushwell (op cit), even
if he were dismissed by work being withdrawn from him,
Mr Stokes’ deception at the interview and throughout his
employment was in breach of this duty of trust and
enabled him to gain and retain employment by deceit.
He well knew that a practising solicitor or one who had
not been struck off was required for his position, and/or
at least he knew and did not reveal that he had been struck
off for illegal conduct.

102 In my opinion, had the respondent known of this, it would
have been justified in summarily dismissing him because
of the seriousness of his misconduct and, in addition, such
a dismissal could properly have been found to be fair.

103 For those reasons, there was no arguable case on appeal.
As a result, there is no prejudice in dismissing the
application. Further, the prejudice in requiring the
respondent to respond to an appeal which has no or little
chance of success is manifest.

104 Further, there is, given Mr Stokes’ knowledge and
background, no reasonable explanation of the delay.

105 The justice of the matter lies with the respondent for those
reasons. Pursuant to s.26(1)(a) of the Act and, having
considered the interests of the parties under s.26(1)(c) of
the Act, we agreed to dismiss the applications to extend
time for those reasons and, therefore, the appeal which is
incompetent as being out of time.

COMMISSIONER J H SMITH—
106 I have had the benefit of reading in draft the reasons to be

published by the President. For the reasons his Honour
gives, I agree the Appeal should be dismissed and I have
nothing further to add.

THE PRESIDENT:
107 For those reasons, the appeal is dismissed.
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Order.
This matter having come on for hearing before the Full Bench
on the 30th day of November 2000, and having heard Mr B F
Stokes on his own behalf as appellant and Mr D J Cronin, as
agent, on behalf of the respondent, and the Full Bench having
decided that reasons for decision be delivered at a future date,
it is this day, the 30th day of November 2000, ordered as fol-
lows—

(1) THAT the applications filed herein to extend time to
file appeal No. FBA 47 of 2000 out of time be and
are hereby dismissed.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.30

(2) THAT appeal No. FBA 47 of 2000 be and is hereby
dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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Reasons for Decision.
THE PRESIDENT—
INTRODUCTION
1 This is an appeal by the abovenamed appellant, Mr David

John Hignett, against the whole of the decision of the
learned Industrial Magistrate, sitting in the Industrial
Court at Perth, and brought pursuant to s.84 of the
Industrial Relations Act 1979 (as amended) (hereinafter
referred to as “the Act”) whereby His Worship, on 1 March
2000, dismissed a complaint by Mr Hignett against the
abovenamed respondent, Joburne Pty Ltd (hereinafter
referred to as “Joburne”).

GROUNDS OF APPEAL
2 By a Notice of Appeal filed 22 March 2000, the appellant

appeals to the Full Bench on the following grounds which
were amended at the hearing—

“A. The learned Magistrate erred in law and fact in
finding that the Applicant’s entitlement to paid
annual leave pursuant to Ss. 18(1), 23(1) & 24(2)
of the Minimum Conditions of Employment Act
1993 (MCE) was to be paid at rate of $0.00 con-
trary to clause 12(b) of the contract of
employment which as at the 21st September, 1998
gave the Appellant an entitlement of $597.00. As
it was common ground that the Appellant com-
menced employment on the 4th December, 1992,
the learned Magistrate further failed to find that
the Appellant’s entitlement to paid annual leave
under the MCE was $13,850.40 ($597.00 x 5.8
yrs x 4 weeks).

B. The learned Magistrate misdirected himself in that
he misapplied the ratio in the case of John
Bombak v. Didco Pty. Ltd. t/as Nik Vargo Real

Estate [1995] WAIG 96, in finding that pursuant
to the contract of employment as at the 21st Sep-
tember, 1998 (the agreed date of termination of
the contract), the Appellant had entitlement to no
commission contrary to clause 12(b) thereof and
contrary to the fact that due to a settlement set
for the 22nd September, 1998, the Appellant was
upon termination entitled to $597.00 unpaid com-
mission.

BA: The learned Magistrate erred in law & fact in fail-
ing to apply the Pay Order 1998 applicable on
21/9/98 and adopt that minimum rate of pay of
$335 to the 19.12 (or 15) weeks of accrued an-
nual leave (from the 4/12/92 or 1/12/93
respectively) of $6,405.20.

C. ALTERNATIVELY—
(i) The learned Magistrate erred in law and

fact in finding that the relevant time for
determining the Appellant’s entitlement to
paid annual salary taken upon termination
was the sum payable on the last day of
employment and not the last full pay pe-
riod prior to termination. Further he
misdirected himself in failing to find that
the correct multiplicand was the sum paid
on the pay day prior to termination namely
$1,940.00 paid on the 17th September,
1998 the last Thursday pay day. The
learned Magistrate should have found the
Appellant entitled to $1,940.00 x 5.8 years
x 4 weeks = $45,008.00 gross.

(ii) The learned Magistrate failed to find that
it was a term of contract, implied by prac-
tice and acquiescence between the parties,
that pay days were every Thursday pro-
vided commission was then payable.

RELIEF SOUGHT—
A. A declaration that as at the 21st Septem-

ber, 1998 the Appellant had an entitlement
to unpaid commission of $597.00;

B. A declaration that this sum was the correct
multiplicand for calculating the Appellant’s
paid annual leave;

C. An Order that the Respondent pay the Ap-
pellant the sum of $13,850.40 gross by way
of accrued pro rata annual leave pursuant
to the MCE.

ALTERNATIVELY—
D. A declaration that as at the 21st Septem-

ber, 1998 it being a day which fell between
scheduled pay days, the relevant pay pe-
riod pursuant to S. 18 (1) MCE was the
last full pay period which preceeded (sic)
termination, namely the week ending the
17th September, 1998;

E. A declaration that the correct weekly rate
for the purposes of calculating the Appel-
lant’s paid annual leave was $1,940.00;

F. An Order that the Respondent pay the Ap-
pellant $45,008.00 by way of annual leave
pursuant to the MCE.

IN EITHER EVENT—
G. Whether the sum ordered be pursuant to

paragraph C or F or some other sum, if any
sum is ordered it attract 6% simple interest
from the date of termination until the date
of payment pursuant to S. 32 of the Su-
preme Court Act, and

H. Such other orders as the Full Bench deems
appropriate.”

BACKGROUND
3 Mr Hignett, by virtue of a complaint brought under s.83

of the Act, alleged that, on or about 30 September 1998
at Perth, Joburne, being a party bound by “Clause (sic) ...
of the said Act”, namely the Minimum Conditions of
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Employment Act 1993, (hereinafter referred to as “the
MCE Act”) failed to pay Mr Hignett annual leave as
prescribed by the MCE Act. The complaint contains no
particulars of the amount. Mr Hignett claimed orders for
the sum of $25,000.00 to be paid, together with interest
at the rate of 6% per annum as prescribed by s.32 of the
Supreme Court Act 1935, and costs (see page 3 of the
appeal book (hereinafter referred to as “AB”). The matter
came before the Industrial Court at Perth pursuant to s.7
of the MCE Act, which reads as follows—

“7. Enforcement of minimum conditions
A minimum condition of employment may be
enforced—

(a) where the condition is implied in a
workplace agreement, under Division 1 of
Part 5 of the Workplace Agreements Act
1993;

(b) where the condition is implied in an award,
under Part III of the Industrial Relations
Act 1979; or

(c) where the condition is implied in a con-
tract of employment, under section 83 of
the Industrial Relations Act 1979 as if it
were a provision of an award, industrial
agreement or order other than an order
made under section 32 or 66 of that Act.”

4 The Industrial Court had jurisdiction by virtue of s.7(c)
of the MCE Act.

5 The matter was heard and determined and reasons for
decision issued on 24 November 1999.

6 The pivotal issue at first instance was whether or not
Joburne was bound by the MCE Act. The legislation
provides for regulations and, within the regulations, in
Schedule 1, Item 1, under the heading “Persons who are
not employees for the purposes of the Act”, there is
prescribed as follows—

“Persons paid wholly by commission
Persons whose services are remunerated wholly by
commission or percentage reward.”

7 Accordingly, those people whose services are wholly (my
emphasis) remunerated by way of commission or
percentage reward are not covered by the MCE Act, His
Worship found.

8 By particulars of defence it was admitted that Joburne
employed Mr Hignett as a real estate salesman in its
business as a real estate agent. Joburne’s defence was that
Mr Hignett was, at all material times, remunerated on a
commission only basis and was not subject to the
provisions of the MCE Act. Joburne also asserted that,
being a person so remunerated, Mr Hignett cannot be
entitled to monies claimed as annual leave benefits
pursuant to the MCE Act (see page 5(AB)).

9 There was evidence for the appellant at first instance from
Mr David John Hignett, on his own behalf and evidence
for the respondent from Mr Robert Johnston, a Director
of Joburne and its Sales Director.

10 The main issue before the Industrial Court was whether
Mr Hignett was the employee of Joburne as a real estate
agent paid or wholly remunerated by commission or
percentage reward or whether he was not wholly so
remunerated.

11 Mr Hignett was employed as a real estate representative,
registered under the Real Estate and Business Agents Act
1978, from 4 December 1992 to 21 September 1998 (see
page 53(AB)). His employment ended on 21 September
1998 when he handed in his notice of resignation and it
was accepted. He was employed pursuant to a signed
written agreement of employment dated 1 July 1997 (see
pages 13-21(AB)). There were, His Worship found, other
agreements made verbally between the parties which
regulated the terms and conditions of employment.

12 Contributions were made by the employer to an approved
superannuation fund for his employment.

13 It was submitted to His Worship that superannuation
payments which were made to Mr Hignett formed part
of his income. He rejected that submission, saying that it

clearly does not. His Worship held that a superannuation
payment is one made by virtue of a statutory obligation,
and does not form part of income. Superannuation has
never formed part of income and it simply did not form
part of income in this particular situation.

14 That finding was correctly made, having regard to the
decision of the Full Bench in Thompson v Gregmaun
Farms Pty Ltd 80 WAIG 1733 (FB). Indeed, having regard
to that decision, I do not understand how the submission
could be properly made.

15 There was another payment made to Mr Hignett called
“The Holiday Inn Park Suites” payment. This was a
commission payment. His Worship so found.

16 If the company retained property management of a
property after it was sold, then the representatives were
paid an amount equal to one week’s rent. Bonuses were
paid calculated on the amount of gross sales made by a
representative and these were paid from time to time.

17 His Worship also found that the rental payments, in his
view, were commission payments because they were
based on a pro rata basis and, in the case of an existing
rental client, based on 1/52nd of the year’s rental paid. In
the case of new rentals clients, it was based on 2/52nd’s
of the year’s rental paid. Once again, the quantum of that
payment was calculated on a pro rata basis.

18 His Worship did not accept the submission of Mr
Clohessy, the advocate for Mr Hignett at first instance,
that these payments were not commission payments,
because of their calculation on the basis mentioned.

19 His Worship observed that Mr Johnston’s evidence was
quite clear in that regard and he had no difficulty with it
whatsoever. Further, he observed that even Mr Hignett
had some difficulties expressing a contrary view when
giving his evidence in relation to that matter.

20 Mr Hignett received five such payments totalling
$1,600.00, based on sales commission. Bonus payments
were flat payments, he said. His telephone charges were
refunded by his employer. His gross salary was
$12,419.00. It is clear that annual leave was not discussed
with him and no agreement was entered into as to annual
leave. He agreed that what he was paid in total was—

(a) Superannuation contributions;
(b) Commissions on sales of property;
(c) The rental payments for rental properties;
(d) A telephone allowance;
(e) Five sales bonuses;

and no other monies, including no annual leave payments.
He earned no bonuses in August or September 1998 and
no commission in September 1998, including the week
of his dismissal. That also was the gist of evidence and/
or not contradicted by Mr Johnston.

21 The telephone charge reimbursement payments made to
Mr Hignett, His Worship held, were quite clearly not
payments for remuneration, but simply reimbursements
made by Joburne to Mr Hignett for expenses incurred by
him; these were the defraying of Mr Hignett’s costs and
not income at all.

22 His Worship found that, substantially, the remuneration
to Mr Hignett by Joburne was by way of commission on
sales which he achieved, but there were other payments
which he received and those were the matters in dispute
before His Worship.

23 His Worship then considered the payment of a bonus
described in Exhibit 3 as a sales award or bonus prize.
The difficulty with that was that it was to be paid only as
a consequence of commission having been earned. It was,
as His Worship said, a piggy back commission. Mr
Johnston said in evidence that there was no particular
basis of arriving at the figure paid, it being a flat payment.
There was a flat payment made on achieving a particular
figure of $15,000.00, $20,000.00 or $30,000.00 with no
increment or increases. There was no “pro rataing”.

24 Although it was conceded that the bonus payment was
based on commission paid, His Worship held that it was
a payment over and above the commission which was
not based on any pro rata payment. The concession made
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by Joburne was that the payment was not a pro rata
payment. This therefore, His Worship held, was correctly
made and His Worship accepted the submissions made
by Mr Clohessy that the payments were not commission
payments.

25 His Worship then applied the ratio in John Bombak v
Didco Pty Ltd T/A Nik Varga Real Estate (1995) 75 WAIG
2314 (FB) and correctly held that the MCE Act applied
to Mr Hignett’s employment.

26 There was no evidence before His Worship in relation to
the issue of the rate that is payable for annual leave.

27 His Worship gave his ex tempore reasons for decision
further, on 1 March 2000. He held that Mr Hignett did
not have an entitlement to annual leave payments because
there was no rate upon which any such entitlement could
be based. He therefore found that the complaint was not
proven and dismissed it.

ISSUES AND CONCLUSIONS
28 The question before the Commission was at first whether

Mr Hignett was entitled to annual leave payments for
service from 1 December 1993 to 21 September 1998
pursuant to the provisions of the MCE Act. Mr Jones, in
his final submissions for the respondent, conceded that
the MCE Act applied to Mr Hignett and conceded that
there is some entitlement to annual leave (see page 41 of
the transcript at first instance (hereinafter referred to as
“TFI”)). It was also conceded by Mr Clohessy, who
appeared for the complainant at first instance, (see page
42(TFI)) that the only claim for annual leave was for the
period 1 December 1993 to 1 December 1997, which was
not the period pleaded in the complaint. As Mr Jones
submitted, there were no sales in August or September
and nothing was payable to Mr Hignett. Mr Clohessy
also conceded that a claim did not lie for more than
$1,940.00 (see page 51(TFI)).

29 It is, of course, the case that Clause 13 of the contract of
employment provided that Mr Hignett should be entitled
to leave, including annual leave, as follows (see page
15(AB))—

“The Representative shall be entitled to the follow-
ing leave—

(a) Unpaid annual recreation leave of four
weeks after each completed year of con-
tinuous service with the Agent. Such leave
shall be taken as mutually agreed between
the parties.

(b) (i) Unpaid sick leave not exceeding ten
days per year of service.

(ii) Additional unpaid sick leave may be
granted at the discretion of the Agent.

(c) Such other unpaid compassionate leave as
may be granted by the Agent.”

30 The relevant provisions of the MCE Act are s.5(1), s.11,
s.18(1) and s.24(2).

31 The MCE Act prescribes an entitlement to paid annual
leave (see s.23). That provision applies, in the absence of
a more favourable condition in the contract, which
absence is the fact (see s.5 of the MCE Act). Accordingly,
for those reasons, any entitlement to annual leave had to
be a minimum of four weeks per year, paid.

32 It is quite clear that Mr Hignett was substantially
remunerated by way of commission payments on sales
achieved (see page 8(AB)) and by other payments, one
of which was a flat payment which allowed Mr Hignett
to claim the benefits of the MCE Act (see page 9(AB)),
as was conceded.

33 The MCE Act provides, by s.18(1), that when annual leave
is paid, the leave payment is to be made at the rate the
employee would have received as his or her payment at
the time the leave is taken under the workplace agreement,
award or contract of employment. The leave was taken
effectively on the date of termination, being 21 September
1998.

34 An amount of commission in the pay week ending 17
September 1998 was not the rate for the purposes of

calculating payment for annual leave pursuant to the MCE
Act. The rate to be taken into account was the rate which
was applicable on 21 September 1998, being the date of
termination and the day upon which payment of leave
was due (see page 11(AB)).

35 It was common ground between the parties that a payment
of commission became due to Mr Hignett on 22
September 1998, but this was subsequent to his dismissal
and fell outside the period properly the subject of the
complaint (see page 89(AB)).

Ground A
36 This ground contends that the Industrial Magistrate was

in error in not finding that Mr Hignett was entitled to an
amount of $13,850.40, being an annual leave benefit
based on 5.8 years of service at $597.00 per week. There
is no substance in that ground. Leave must be paid for at
the rate which the employee would have received at the
time when the leave was taken. The only finding able to
be made by His Worship was that the leave became due
and payable on the date of Mr Hignett’s termination.

37 There is no evidence that the annual leave benefit was
one based upon 5.8 years’ service at the rate of $597.00.
There is no authority for the proposition that the full
entitlement to leave must be paid at the rate of
remuneration due after termination. Indeed, the fact that
an amount of commission was due and payable at that
time is not evidence that that was the amount which
constituted remuneration for the purpose of calculating
annual leave.

38 Further, it could not, being monies payable after the
termination of the contract of employment, be brought
into account in calculating the amount of any annual leave
payment due. In any event, an amount of annual leave
calculated at a pay rate less than $335.00 per week would
not be lawfully payable under the MCE Act.

Ground B
39 There is no merit in this ground. On the agreed date of

termination, there were, on the evidence, no monies due
and payable to Mr Hignett by way of remuneration upon
which a proper calculation of annual leave might be made.
Further, there was no evidence that an amount different
from the amount of $335.00 referred to hereinafter might
be used as the basis for calculating the quantum of any
annual leave payment.

Ground BA
40 The commission paid in the week ending 17 September

1998 (being Thursday, the agreed pay day) cannot be the
rate required to be paid by s.18(1) of the MCE Act, since
it was not the rate at which Mr Hignett would have
received as his payment at the time when the leave was
taken.

41 Clearly, as Joburne accepts, in the absence of any other
rate under the contract of employment, s.5 and s.11 of
the MCE Act combined to require Joburne to pay Mr
Hignett $335.00 as a minimum rate of pay which is the
rate for the purposes of s.18(1) of the MCE Act. This
was not the subject of any submission to His Worship on
behalf of the applicant at first instance, nor to the Full
Bench on behalf of the appellant. The Full Bench can
take no account of it as an argument (see Metwally v
University of Wollongong (1985) 60 ALR 68 (HC)), as
Mr Jones, for Joburne submitted. That disposes of Ground
BA.

Further
42 There was no evidence before the Court (see exhibit 2

and pages 55, 61-64, 71 and 74(AB)) to support a
conclusion that Mr Hignett is entitled to 5.8 years’
accumulated annual leave benefits. The evidence was that
the bonus payments were payable in flat rate form only
since 1996, so that annual leave entitlements accrued from
that date only, in any event.

FINALLY
43 There were no submissions on behalf of the appellant

directed otherwise to the support of the grounds.
44 I would not be willing to accede to the submission that,

if there was not sufficient evidence to prove each
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ingredient of the complaint, then it should be remitted
back to His Worship for further hearing and determination.
If there was not sufficient evidence to prove all ingredients
of the complaint, then it should have been, and indeed
was, correctly dismissed.

45 His Worship, by virtue of s.7 of the MCE Act and s.83 of
the Act, exercises a jurisdiction which can result in the
imposition of a penalty upon complaint. If His Worship
was not satisfied that there was sufficient evidence and
he was right in so finding, then he was not in error and
the appeal cannot succeed.

46 I have considered all of the evidence and all of the
submissions.

47 No ground of appeal is made out. His Worship did not
err as alleged in the grounds of appeal. For those reasons,
I would dismiss the appeal.

CHIEF COMMISSIONER W S COLEMAN—
48 I have had the advantage of reading the drafts of reasons

for decision prepared by the Hon. President and the Senior
Commissioner. I agree that the appeal should be
dismissed.

49 Central to the determination of the matter before the
learned Industrial Magistrate was whether the appellant
was a person whose services were remunerated wholly
by commission or percentage reward for the purposes of
the Minimum Conditions of Employment Act, 1993. In
my view the learned Industrial Magistrate correctly found
that the superannuation payment made under a statutory
obligation was not part of income and that remuneration
received under an arrangement involving the Holiday Inn
Park Suites (HIPS) scheme and rental (REMS) payments
were clearly commissions. Where he erred in my view
was in determining that ‘sales awards, bonus prize’
(Exhibit 3), fell outside a commission payment. This
opened the “floodgates” with respect to the calculation
of payment for annual leave.

50 The characterisation of the sales awards of bonus prize
as a “piggy-back commission” correctly identifies the
nature of the payment. However the fact that this
additional level of remuneration was a flat payment and
was not calculated on a pro rata basis does not in my
view render the circumstances of employment not wholly
by commission or percentage reward. The sales award
albeit a flat payment was dependent on the level of gross
income derived from sales secured by the salesperson. It
was wholly dependent on the attainment of a threshold
level of income calculated as a percentage reward. Within
the context of the Minimum Conditions of Employment
Act and indeed in commerce generally “commission”
comprehends the payment on the basis other than a
percentage reward or pro rata payment. It is the attainment
of a sale which attracts the payment be that on a flat fee
or percentage of the price. Here there was no entitlement
to payment other than by the outcome of sales. That was
clearly the intention of the parties; the nature of the
additional flat payment on top of the percentage reward
did not alter that nor did it bring the arrangement within
the scope of the Minimum Conditions of Employment
Act for the calculation of annual leave.

51 In my view the outcome reached by the learned Industrial
Magistrate although arrived at for different reasons should
not be disturbed.

SENIOR COMMISSIONER G L FIELDING—
52 I have had the advantage of reading in draft form the

reasons for decision prepared by the President. I agree
that the appeal should be dismissed. The learned Industrial
Magistrate was right to dismiss the complaint, but did so
for the wrong reasons.

53 In my opinion the Appellant was not, on the evidence, an
employee for the purposes of the Minimum Conditions
of Employment Act 1993. Consequently, the complaint
that the Respondent failed to pay the Appellant annual
leave as prescribed by that Act was not well founded.

54 A person only has an entitlement to the benefits of annual
leave prescribed by the Minimum Conditions of
Employment Act 1993 if he is an employee for the
purposes of that Act. Section 3 of the Act excludes from

the definition of an employee “a class of persons
prescribed by the Regulations as persons not to be treated
as employees for the purposes” of the Act. The Minimum
Conditions of Employment Regulations 1993 provide that
“persons whose services are remunerated wholly by
commission or percentage reward” are a class of persons
not to be treated as employees for these purposes.

55 It is common ground that the Appellant was at all material
times employed by the Respondent as a commission sales
representative. In addition to the remuneration specified
in his written contract of employment, which
remuneration the learned Industrial Magistrate correctly
held to be commission, the evidence discloses that the
Appellant from time to time received monetary bonuses
or prizes. These bonuses were paid apparently pursuant
to a verbal arrangement between the Appellant and the
Respondent. Under this arrangement sales personnel were
awarded a bonus for achieving a nominated sales target
in any one month. The magnitude of the bonus depended
upon the level of the sales achieved by the salesmen in
each month. Needless to say the higher the sales income
in that month the higher the bonus. The bonus was not
fixed by reference to a percentage of the sales income, as
was the case for the regular commission paid to the
Appellant, but a fixed sum which varied depending on
the range or level of gross income from sales achieved by
each salesman. The evidence does not reveal much about
the nature of the prizes. In the normal course of events I
would have thought a prize was in the nature of an ex
gratia payment, and thus not to be considered as being
remuneration in the context of the Act. However, such
evidence as there is suggests that prizes were earnt on
much the same basis as the bonuses.

56 The learned Industrial Magistrate thought that these
additional bonuses or prizes “could almost be seen as a
sort of piggy-back commission” or “an additional
commission” but in the end was persuaded that they were
not in the nature of a commission because there was “no
pro rataering” on the level of sales income achieved by
salesmen, in this case the Appellant.

57 In my assessment that was an erroneous conclusion. Such
evidence as there was suggests that the additional
payments made to the Appellant by way of bonuses and
prizes were as the learned Industrial Magistrate postulated
indeed in the nature of additional commission. They were
payments determined by and based on results. Such
evidence as there was suggests that the magnitude of those
additional payments varied with the level of income from
sales, albeit on the basis of scales of income rather than
as a direct percentage of the income. They were in a very
real sense pro rata payments because they varied with the
level of income from sales effected on behalf of the
Respondent. Instead of being based on a percentage of
the value of the sales they were based on a scale which in
turn was regulated by the value of the sales. They were
only “flat payments” to the extent that they were based
on a particular scale.

58 I adhere to the view I expressed in Oates v Sanders
Executive Pty Ltd (1999) 79 WAIG 3543 at 3545 that a
commission can take many forms. It does not have to be
a percentage-based reward. Indeed, that is evident from
the provisions of the Minimum Conditions of Employment
Regulations 1993 which clearly imply that remuneration
by commission need not involve remuneration by
percentage reward. As explained in Drielsma v Manifold
[1894] 3 Ch 100 the expression “commission” is not a
term of art but is “primâ facie the payment made to an
agent for agency work, usually according to a scale—it
may be an ad valorem scale, but not necessarily an ad
valorem scale” (per Davey LJ at 107). In my assessment
that aptly fits the description of the additional payments
in question on this occasion.

59 The learned Industrial Magistrate was, in my view, correct
for the reasons he gave in holding that superannuation
entitlements, the rental payments and telephone allowance
did not constitute remuneration for the purposes of the
Minimum Conditions of Employment Regulations 1993.
In the circumstances it follows that the learned Industrial
Magistrate was wrong to conclude that the Appellant was
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not remunerated wholly by remuneration or by percentage
reward. On the contrary the Appellant, on the evidence,
was, in my opinion, wholly remunerated by commission
or by percentage reward at least for the purposes of the
Minimum Conditions of Employment Regulations 1993.

60 Much of the argument on the appeal centred on the rate
at which the Appellant was to be paid for his alleged
annual leave entitlement under the Act. In my assessment
that argument served only to show that the Appellant was
remunerated wholly by commission or percentage reward
and not by any other means. Section 18(1) in conjunction
with s 24 of the Minimum Conditions of Employment Act
1993 provides that payment for untaken leave is to be
paid not at the rate when the leave accrued but at the rate
applicable to the employee under his contract of
employment at the time the leave is taken. It does not
follow that because the employee was not due to be paid
any remuneration at the time of taking leave, his rate of
pay was nil. The logical consequence of that proposition
is that the employee was employed to work for nothing.
Clearly that was not the case for the Appellant. Rather,
he was employed for reward on the basis of receiving a
proportion of the commission received by the Respondent
through his efforts. In effect that is his rate of pay, albeit
that it is impracticable to be used in calculating a payment
for annual leave. Perhaps that is why the legislation
excludes persons remunerated wholly by commission or
percentage reward from the operation of the Act.

61 It follows in my view that the appeal should be dismissed.
The Appellant was not an employee for the purposes of
the Minimum Conditions of Employment Act 1993.

THE PRESIDENT—
62 For those reasons, the appeal is dismissed.

Order accordingly

2000 WAIRC 01609
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES DAVID JOHN HIGNETT, APPELLANT

v.
JOBURNE PTY LTD T/A
BLACKBURN REAL ESTATE,
RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING

DELIVERED THURSDAY, 14 DECEMBER 2000
FILE NO/S FBA 15 OF 2000
CITATION NO. 2000 WAIRC 01609
_______________________________________________________________________________

Result Applications granted.
Representation
Appellant Mr B F Stokes, as agent
Respondent Mr D M Jones, as agent
_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 23rd day of November 2000, and having heard Mr B F
Stokes, as agent, on behalf of the appellant and Mr D M Jones,
as agent, on behalf of the respondent, and the Full Bench hav-
ing reserved its decision on the matter, and reasons for decision
being delivered on the 14th day of December 2000, it is this
day, the 14th day of December 2000, ordered and directed as
follows—

(1) THAT the appellant be and is hereby granted leave
to substitute the endorsed copy of the complaint for

the copy of the complaint at page 3 of the Appeal
Book.

(2) THAT the appellant be and is hereby granted leave
to amend the grounds of appeal in the Notice of
Appeal filed herein by inserting after the existing
ground B of the appeal a new ground BA in the terms
provided by the agent for the appellant at the hear-
ing.

(3) THAT the applications filed herein to extend time to
file the Appeal Book in appeal No. FBA 15 of 2000
out of time be and are hereby granted.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

2000 WAIRC 01599

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES DAVID JOHN HIGNETT, APPELLANT
v.
JOBURNE PTY LTD T/A
BLACKBURN REAL ESTATE,
RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING

DELIVERED THURSDAY, 14 DECEMBER 2000
FILE NO/S FBA 15 OF 2000
CITATION NO. 2000 WAIRC 01599
______________________________________________________________________________

Result Appeal dismissed.
Representation
Appellant Mr B F Stokes, as agent
Respondent Mr D M Jones, as agent
_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 23rd day of November 2000, and having heard Mr B F
Stokes, as agent, on behalf of appellant and Mr D M Jones, as
agent, on behalf of the respondent, and the Full Bench having
reserved its decision on the matter, and reasons for decision
being delivered on the 14th day of December 2000 wherein it
was found that the appeal should be dismissed, it is this day,
the 14th day of December 2000, ordered that appeal No. FBA
15 of 2000 be and is hereby dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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COMMISSION IN COURT
SESSION—

Matters dealt with—
2000 WAIRC 01661

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
AIRLITE CLEANING PTY LTD &
OTHERS, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER

DELIVERED Friday, 8 september 2000
FILE NO APPLICATION 1431 OF 1998
______________________________________________________________________________________

Result Application for joinder of respondents
granted

Representation
Applicant Ms D. MacTiernan appeared on behalf

of the applicant
Respondents Ms C. Fitzgibbon appeared on behalf of

those respondents members of the
Chamber of Commerce and Industry of
WA
No appearance on behalf of other
respondents

_________________________________________________________________________

Reasons For Decision.
1 COMMISSIONER A.R. BEECH: By this application the

union seeks to join 35 employers as respondents to the
Contract Cleaners’ (Ministry of Education) Award, 1990.
All of those employers have been served with a copy of
the application. Twenty-four of the respondents did not
file a Notice of Answer and did not appear in the
Commission to either consent to or oppose the
application. The 11 remaining respondents filed Notices
of Answer opposing the application and appeared in the
proceedings. Further, four of the remaining seven current
respondents to the award appeared in the proceedings.

2 The Contract Cleaners’ (Ministry of Education) Award,
1990 was issued by consent in 1990. The scope clause of
the award is as follows—

“3.—SCOPE
This Award shall apply to—

(a) Cleaners who are employed by the named re-
spondents in the industry of Contract Cleaning
of Government Schools in the State of West-
ern Australia; and

(b) To all those employers employing those clean-
ers.”

3 The first issue with which the Commission in Court
Session was required to deal was the submission that the
application should have been advertised in the WA
Industrial Gazette in accordance with s.29A(2) of the
Industrial Relations Act 1979. The Commission, by
majority, overruled that objection and what follows are
my reasons for overruling it.

4 Section 29A(2) of the Act is, relevantly, as follows—
“Subject to any direction given under subsection (2a), if
the reference of an industrial matter to the Commission
seeks the … variation of the area of operation or the scope
of an award … the Commission shall not hear the claim
or application until those parts of the proposed …
variation … that relate to area of operation or scope have
been published in the Industrial Gazette…”

5 The critical point to be made is that although granting
the application will result in an increase in the number of
respondents to the award, its area of operation or its scope
will not be extended beyond the industry of contract
cleaning of government schools in Western Australia.

6 Section 37(1) of the Act is as follows—
(1) An award has effect according to its terms, but

unless and to the extent that those terms expressly
provide otherwise it shall, subject to this section—

(a) extend to and bind—
 (i) all employees employed in any calling

mentioned therein in the industry or
industries to which the award applies;
and

 (ii) all employers employing those em-
ployees;

and
(b) operate throughout the State, other than in

the areas to which subsection (1) of sec-
tion 3 applies.

7 The scope of the award is the industry or industries to
which it applies. The industry to which the Ministry of
Education award applies is not to be determined by the
number of respondents to it but by the wording of the
scope clause of the award itself (cf. Freshwest Corporation
v. Transport Workers Union (1991) 71 WAIG 1746 per
Franklyn J at 1747). The industry is the industry of
contract cleaning of government schools.  The situation
is to be contrasted with a situation where the scope of the
award is determined by the industries carried on by the
respondents to the awards. In such a case, the addition of
respondents to the award may have the effect of enlarging
the scope of the award if a new respondent is in an industry
not previously covered by the award. That cannot be said
to be the case in this instance. Each of the proposed
respondents will be bound by the award only to the extent
that they work in the industry of contract cleaning of
government schools. The scope of the award is not
affected by the addition of further respondents. That is,
although the award is binding upon only the named
respondents its scope is not determined by the number of
those respondents.

8 The area of operation of the award is the geographical
area of its coverage: s.37(1)(b). Its area of operation is
the entire State. The addition of the proposed respondents
will not vary the area of operation of the award.

9 Further, it is useful to have regard to the purpose of
s.29A(2). In Australasian Meat Industry Employees’
Union, Industrial Union of Workers, West Australian
Branch v Stewart Butchering Co (1993) 73 WAIG 1196
Kennedy C (as she then was) noted that s.29A(2) is
“particularly designed to ensure that others who are bound
by the same award do not have their interests overridden
by virtue of no notice”. It is the key legislative protection
from “sweet-heart deals” and other arrangements.
Extending Kennedy C’s words to cover the current
situation, s.29A(2) is designed to give notice to persons
who may be affected by the proposed amendment of its
existence and an opportunity to be heard in relation to it.
In this case, the persons who are to be joined, and the
persons who are currently a party, to the award have been
given proper notice and it is not apparent that there could
be other persons affected by the proposed amendment.

10 Accordingly, the application cannot be held to be one
which varies the scope of the award and the preliminary
point raised is without substance.

11 The union’s claim is relatively straightforward. Its
evidence is that although the award is limited to the named
respondents, it is regarded generally by the contract
cleaning industry, and the Education Department, as being
the award which sets the benchmark for wages and
conditions for contract cleaning employees cleaning
government schools. That is the evidence of Sharryn
Jackson, Assistant Secretary of the union. The evidence
of Adrienne Kennedy, an Organiser with the union, and
of Diana MacTiernan an Industrial Officer with the union,
is that in their dealings with employers in the industry of
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cleaning government schools the industrial issues that
have arisen in that industry have been settled in
accordance with the terms of the Contract Cleaners’
(Ministry of Education) Award, 1990. It is therefore
necessary and appropriate, it submits, that as contracts
are let and re-let, and new contract cleaning employers
gain contracts, the award be extended to them by having
them named as respondents to the award. The employers
which the union seeks to have joined to the award are
those who have registered with the Education Department
their intention to tender for contract cleaning work in
government schools. The union recognises that employers
in the industry may choose to offer workplace agreements
to employees but submits that where employees’
conditions of employment are to be regulated by reference
to an award, in this industry, that award is the Contract
Cleaners’ (Ministry of Education) Award, 1990.

12 The opposition from those respondents to the claim who
have lodged a Notice of Answer and appeared before the
Commission in Court Session was based upon a number
of reasons. Those respondents point to the coverage of
the Contract Cleaners’ (General and Window
Contractors) Award (the General award) and state that it
currently applies to the employers the union seeks to join
to the award. On that basis, it is submitted that it is the
General award which forms the award safety net and the
union needs to show good and cogent reasons why this
Commission should now effectively prescribe different
wages and conditions for these employers’ employees
which will result from them being joined to the Contract
Cleaners’ (Ministry of Education) Award, 1990. Further,
those respondents submit that the Contract Cleaners’
(Ministry of Education) Award, 1990 is a consent award
which applies only to the employers who consented to it.
It is inappropriate to impose those conditions on an
unwilling employer. Furthermore, those employers who
are joined as a result of this application would have to
observe the terms and conditions of two awards for the
one classification of cleaner. The two awards are different,
particularly for example in the areas of long service leave
and wage rates. Those respondents point to the fact that
the Contract Cleaners’ (Ministry of Education) Award,
1990 has not undergone a Minimum Rates Adjustment
exercise whereas the General award has undergone that
exercise. The latter award has established an appropriate
relativity that is currently observed by the employers
opposing the union’s application and they submit that
there is no reason why that relativity should now be
department from. Those respondents also submit that the
Commission’s Wage Fixing Principles require the parties
to have attempted to formalise enterprise bargaining
agreements under s.41 of the Industrial Relations Act
1979.

13 Those respondents further submitted that not all
employers in the industry wish to see a level playing field.
In any event, even if the union is successful in its current
application, as contractors come and go, new employers
coming to the industry will not be covered by the Contract
Cleaners’ (Ministry of Education) Award, 1990. The
ability of employers to offer employees employment
subject to a workplace agreement means that any intent
of the union by this application to establish a level playing
field will not be able to be achieved.

14 The union led evidence principally from Ms Jackson. Ms
Jackson gave evidence of her long experience in dealing
with the contract cleaning industry and the move from
day labour to contract labour in the cleaning of
government schools. Her evidence was not broken down
in cross-examination and I accept it. In particular, Ms
Jackson’s evidence addressed the genesis of the Contract
Cleaners’ (Ministry of Education) Award, 1990 arising
from a series of industrial disputes which occurred
whenever there was a change in contractor. Disputes arose
over the detail of the changes in contract. As a result, in
Ms Jackson’s experience, it is the Contract Cleaners’
(Ministry of Education) Award, 1990 which is now seen
as the basis of tender evaluation by the Education
Department and which is seen within the industry as the
benchmark for the employment conditions within that

industry. Her evidence is that the tender document
provided by the Education Department to cleaning
contractors who wish to tender for contracts specifies that
the award seen as providing the conditions of employment
is the Contract Cleaners’ (Ministry of Education) Award,
1990. Ms Jackson acknowledges that the rates of pay,
and some conditions, contained in the General award are
less than those provided for in the Contract Cleaners’
(Ministry of Education) Award, 1990. However, as she
explained, the rationale behind the move to contract out
the cleaning of government schools was to make cleaning
more efficient, not to lower the wages and conditions of
the employees concerned.

15 Ms Jackson’s evidence was to some extent corroborated
by the evidence of Mr Hastie who was called by the
respondents who opposed the application. Mr Hastie is
employed by the Education Department and is currently
the Co-ordinator of the Automatic Irrigation Programme.
However, up until the end of the previous year, Mr Hastie
had been the Project Industrial Officer for the
improvement programme that dealt with gardening and
cleaning contracting. He has been an Industrial Officer
with the Education Department since 1995 and has been
working on the contract cleaning programme since 1996.
In order to be able to tender for a cleaning contract, a
contact cleaner must register with the Education
Department. In first round contracts, that is, contracts
being let for the first time, where employees of the
Education Department would otherwise be engaged as
“day labour”, the Department is concerned to ensure that
its employees are considered for employment by the
contractor and are provided with “suitable alternative
employment.” This suitable alternative employment
requires that the former day labour employees be provided
with the same hours of work as previously; the employee
is not required to change address to perform the work;
where possible he/she performs the same shifts as
previously, and is to be paid as close as possible to the
same rate of pay as applies to day labour. Mr Hastie
clarified that this does not require the contractor to offer
identical terms and conditions of employment as apply
to day labour. Mr Hastie confirms that he is unaware of
any contract cleaner in the industry using the conditions
of the General award for the purpose of tendering for
contracts to clean government schools. He acknowledges
that the General award may be applied by contractors to
employees engaged directly by the contractors who have
not previously been day labour cleaners. Mr Hastie gave
evidence that if the contractor intends to use an Australian
Workplace Agreement, a Western Australian Workplace
Agreement, a federal certified agreement, enterprise
agreement, or anything other than the Contract Cleaners’
(Ministry of Education) Award, 1990 then the Department
requires that the contractor submit a copy for evaluation
to see if it meets the requirements of suitable alternative
employment, against the benchmark of the day labour
rates. He states in his experience that the majority of
contractors state their intention to use the Contract
Cleaners’ (Ministry of Education) Award, 1990, and not
the General award as the basis of their tender documents.
He does not recall assessing any tenders where the
contractor proposed using workplace agreements with
rates lower than the award.

16 From the above evidence a number of conclusions can
be drawn. Although the Contract Cleaners’ (Ministry of
Education) Award, 1990 is, according to its terms, an
award which applies only to the named respondents, it is
seen by the Education Department and by the contract
cleaning industry generally as the appropriate award for
the conditions of employment for contract cleaning in
the industry of cleaning of government schools. There
may be some employees employed in the industry of the
cleaning of government schools who are employed
pursuant to the General award, however, the evidence
before the Commission does not indicate that there are a
significant number of such employees. The fact of their
existence does not reduce the effectiveness of the evidence
before the Commission which shows widespread
acceptance of the Contract Cleaners’ (Ministry of
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Education) Award, 1990. Mr Hastie gave evidence of a
number of the proposed respondents having contracts to
clean government schools and TAFE colleges. His
evidence was also that none of the contractors tendering
has indicated an intention to use the General Award. The
proposed respondents chose not to give evidence of their
existing employment practices. In light of the Union’s
evidence that the industry uses the Contract Cleaners’
(Ministry of Education) Award as a de facto common rule
award and Mr Hastie’s evidence that contractors do not
indicate an intention to use the General Award, it is open
to conclude that the Union’s evidence is correct.

17 The evidence also shows that in this industry there is a
frequent turnover of contracts. The evidence of Ms
Jackson is that contracts last between 12 months to two
years and that most cleaning contractors involved in this
industry are required to resubmit tenders on
approximately a 12 month basis. It is this rapid turnaround
of contracts which led Ms Jackson to describe the industry
of the cleaning of government schools to be unique. The
evidence is that there have been in the past significant
industrial relations problems regarding employees’
conditions of employment when there is a change of
contractors. The existence of the Contract Cleaners’
(Ministry of Education) Award, 1990 has served to
minimise those disputes. That is a powerful reason for
this Commission to endorse on this occasion the evidence
which has been brought before it that the Contract
Cleaners’ (Ministry of Education) Award, 1990 is seen
as the benchmark for work in the industry of the cleaning
of government schools. This evidence leads to the
conclusion that the application currently before the
Commission to join to the award a number of employers
who have expressed an interest to the Education
Department to be allowed to tender for work ought to be
granted.

18 Although those respondents who oppose the joinder do
so on the basis that they should not be forced to observe
conditions of employment consented to by other
employers, that argument has less strength in
circumstances such as these where the evidence shows
that the award is generally used by those contractors
engaged in cleaning schools. That is, the conditions
prescribed by the Contract Cleaners’ (Ministry of
Education) Award, 1990 are seen by contact cleaning
employers themselves as appropriate for the industry of
cleaning government schools. Nor does the acceptance
of those conditions prevent any individual employer from
negotiating other conditions pursuant to a workplace
agreement.

19 Further, although the respondents object to the application
on the basis that it is more appropriate in the current wage
fixing system for individual employers to register
industrial agreements pursuant to s.41 of the Industrial
Relations Act 1979, I am satisfied from the evidence
before the Commission that s.41 does not provide a
practical alternative in this case given the rapid turnover
of contracts and the further evidence of the reluctance of
some employers to enter into an industrial agreement if
their competitors do not enter into similar agreements.
Given that the Contract Cleaners’ (Ministry of Education)
Award, 1990 is not a common rule award, and will not
become one by virtue of this application, the problem
which arises from the impracticability of s.41 agreements
is not eliminated by the granting of this application.
Nevertheless, on the evidence presented which shows the
pre-eminence of this award in the industry of cleaning of
government schools, the argument advanced is of
insufficient weight to not grant the application. Further,
the evidence of Ms MacTiernan and Ms Kennedy is that
employers have been reluctant to enter into enterprise
bargaining, be it reflected in a state or federal registered
instrument.

20 The evidence also establishes that the rate of wage
applicable to the cleaning of government schools is that
prescribed by the Contract Cleaners’ (Ministry of
Education) Award, 1990 and not that prescribed by the
General award. It is therefore not a question of this
application having the effect of increasing the award safety

net of the General award. The recognition of the
applicability of the Ministry of Education award to the
cleaning of government schools is already established and
that recognition is not changed by the granting of this
application.

21 The respondents argue that the General award is an award
which has had the minimum rates adjustment process
applied to it and therefore it has properly set rates of pay.
On the other hand, the Contract Cleaners’ (Ministry of
Education) Award, 1990 has not had this process
undertaken or completed. It is true that the Commission
should not impose upon non-consenting parties conditions
agreed to by other parties, and ought take cognisance of
minimum rates which have properly been set according
to the minimum rates adjustment process. However, the
industries concerned in this comparison are not the same.
The industry of general contract cleaning is different from
the industry of contract cleaning of government schools.
These are quite separate. Therefore, the rates of pay
assessed according to the minimum rates adjustment
process applicable in the general contract cleaning
industry may not be appropriate for the industry of
contract cleaning of government schools.

22 I am of the view that the material before the Commission
in Court Session justifies why the claim has not been
progressed under s.41 of the Act or pursued under any
other of the State Wage Principles. I also find for the
reasons expressed that the equity, good conscience and
substantial merits of the case lie with the union.

23 The Commission is obliged to take into consideration, to
the extent that it is relevant, the capacity of employers, or
of an individual employer, to bear the cost of improved
or additional conditions of employment. In this regard,
the Contract Cleaners’ (Ministry of Education) Award,
1990 prescribes higher wage rates and some different
conditions of employment. No evidence is before the
Commission from an employer, nor is there any direct
submission, concerning incapacity to pay and I therefore
conclude, to the extent that it is relevant, that the issue is
not material.

24 Accordingly, and for these reasons, I would grant the
application.

25 During the course of the proceedings, it became apparent
that one employer, Cleandustrial Services, had not
received notice of these proceedings. Accordingly, I would
direct that a copy of these Reasons for Decision be served
upon Cleandustrial Services and that they be given an
opportunity to place submissions before the Commission
in Court Session in writing regarding their objection to
the union’s claim. The Commission in Court Session will
then consider whether or not Cleandustrial Services
should be joined to the Award.

26 COMMISSIONER P E SCOTT: I have had the benefit of
reading the Reasons for Decision of Commissioner Beech.
With the exception of the following matter, I agree with
those reasons and the outcome proposed.

27 During the hearing of this matter, the respondents argued
that s.29A(2) of the Industrial Relations Act 1979,
required that the Commission not hear the application
until those parts of the proposed variation relating to the
scope of the Award had been published in the Industrial
Gazette. The majority of the Commission in Court Session
decided that the scope of the Award was not affected by
the addition of further respondents and therefore
publishing in the Industrial Gazette was unnecessary. I
dissented from that decision. My own reasons in that
regard are these.

28 The scope of this Award is set out in Clause 3.—Scope
which states:

“3.—SCOPE
This Award shall apply to—

(a) Cleaners who are employed by the named
respondents in the industry of Contract
Cleaning of Government Schools in the
State of Western Australia; and

(b) To all those employers employing those
cleaners.”
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29 Accordingly, the scope of this Award is made up of two
components—

1. Cleaners employed by the named respondents and
their employers (i.e. the named respondents); and

2. The industry of contract cleaning of government
schools in Western Australia.

30 Section 37(1) of the Industrial Relations Act 1979 deals
with the effect of awards. It says—

“37. Effect, area and scope of awards
(1) An award has effect according to its terms,

but unless and to the extent that those terms
expressly provide otherwise it shall, sub-
ject to this section —
(a) extend to and bind —

(i) all employees employed in any
calling mentioned therein in the
industry or industries to which
the award applies; and

(ii) all employers employing those
employees;

and
(b) operate throughout the State, other than

in the areas to which section 3(1) ap-
plies.”

31 This means that except where otherwise specified in a
particular award, awards are to have common rule effect.
This Award is not a common rule award. The first
component of Clause 3.—Scope to which I have referred
above, being the named respondents, modifies the scope
which would otherwise apply in accordance with s.37(1)
of the Act, that is, the Award expressly provides that it is
not a common rule award. Therefore s.37(1) does not
apply.

32 This Award has scope made up of two components
referred to earlier. That scope is affected by an amendment
to either or both of the named respondents and the
description of the industry. In this case, the description
of the industry is not sought to be changed but the named
respondents are sought to be changed by being extended
to include a significant number of other respondents.

33 I note the reasons for decision of Kennedy C. (as she
then was) in Australasian Meat Industry Employees’
Union, Industrial Union of Workers, Western Australian
Branch v. Stewart Butchering Co Pty Ltd 73 WAIG 1196
at 1204 that—

“The test is not just whether a proposed variation is to the
scope clause of an award. It is whether the proposed
variation would alter the scope of the award. Thus a
variation to a wages clause of an award to add
classifications may have the effect of extending the scope
of that award. Such an application would be caught by
the provisions of section 29A(2). The application at first
instance is no less caught on the same basis.”

34 While the present application does not seek to extend the
nature of the work covered by the Award in the manner
described by Kennedy C., it seeks to extend the Award
beyond that group of employers currently covered to
encompass additional employers, albeit that they are
employers engaged in the same industry as those already
covered by the Award. This extension is analogous to
extending an award to cover classifications of employees
who may be in the same industry and may be employed
by the same employers, as employees covered by a
particular award.

35 I recognise the context within s.29A of the requirement
for publication as set out by Kennedy C. in the paragraphs
which followed those quoted above. In the instant case,
it would seem that any interested party has been notified
because the Award is binding on named respondents only
and those sought to be bound have been served. My
decision does not relate to the merits of the requirements
of s.29A(2) as it applies in this case, but merely to the
requirements imposed by the legislation.

36 Accordingly, I conclude that the application seeks to vary
the scope of the Award. In accordance with s.29A(2), the

Commission is prohibited from hearing the application
until those parts of the proposed variation relating to the
scope have been published in the Industrial Gazette.
Without that publication, the application could not be
heard by the Commission in Court Session.

37 COMMISSIONER S J KENNER: This application by
the Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch (“the
applicant”) seeks to add some 35 employers as named
parties to the Contract Cleaners (Ministry of Education)
Award 1990 (“the Award”). Eleven employer respondents
sought to be bound by the Award, and some existing
respondents, (“the respondents”) were represented by the
Chamber of Commerce and Industry of Western Australia,
and opposed the application.

38 A preliminary issue arose in the proceedings that being
whether, because it was alleged by the respondents that
the application had the effect of varying the scope of the
Award, the application could not proceed further until
such time as those parts of the proposed variation to the
Award that related to the scope of the Award, had been
published in the Industrial Gazette: s.29A(2) Industrial
Relations Act 1979 (“the Act”).

39 After considering these submissions, the Commission,
by majority, determined the preliminary point against the
respondents and the matter proceeded to be heard on its
merits. My reasons for forming the majority in so deciding
are as follows.

40 It was common ground that the Award is not a common
rule award for the purposes of s.37 of the Act. The scope
clause of the Award is set out in clause 3 as follows—

“This Award shall apply to—
(a) Cleaners who are employed by the named

respondents in the industry of Contract
Cleaning of Government Schools in the
State of Western Australia; and

(b) To all those employers employing those
cleaners.”

41 There was some debate before the Commission as to
whether or not the present application was one pursuant
to ss.38 or 40 of the Act. Irrespective of that issue, it is
clear that the application, however brought before the
Commission, is in respect of an industrial matter
“referred” to the Commission under s.29 of the Act. That
then means that the terms of s.29A arise for consideration.
Section 29A provides that—

“(1) Where an industrial matter has been referred to
the Commission pursuant to s.29, the claimant
or applicant shall specify the nature of the relief
sought.

(2) Subject to any direction given under subsection
(2a), if the reference of an industrial matter to
the Commission seeks the issuance of an award,
or the variation of the area of operation or the
scope of an award or industrial agreement, or the
registration of an industrial agreement, the Com-
mission shall not hear the claim or application
until those parts of the proposed award, variation
or industrial agreement that relate to area of op-
eration or scope have been published in the
Industrial Gazette and a copy of the claim or ap-
plication has been served —

(a) in the case of a proposed award or varia-
tion of an award, on —
(i) the Council, the Chamber, the Mines

and Metals Association and the Min-
ister; and

(ii) such organizations, associations and
employers as the Commission may di-
rect being, in the case of employers,
such employers as constitute, in the
opinion of the Commission, a sufficient
number of employers who are reason-
ably representative of the employers
who would be bound by the proposed
award or the award as proposed to be
varied, as the case may be;
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(b) in the case of the proposed registration or
variation of an industrial agreement, on the
Council, the Chamber, the Mines and Met-
als Association and the Minister.

(2a) The Chief Commissioner may, if the reference of
an industrial matter to the Commission seeks —

(a) the issuance of an award or the registra-
tion of an industrial agreement in
substitution for an existing award or indus-
trial agreement the area of operation and
scope of which are the same as those of
the award or industrial agreement sought
to be issued or registered, as the case re-
quires; or

(b) the registration of an industrial agree-
ment—
(i) the area of operation and scope of

which are the same as those of; and
(ii) the parties to which are the same as the

named parties to, an existing award,
direct that those parts of the proposed
award or industrial agreement that relate
to area of operation and scope —

(c) may, instead of being published in the In-
dustrial Gazette, be published in a
newspaper circulating throughout the State;
or

(d) need not be published at all,
as he thinks fit.

(2b) Nothing in subsection (2a) affects or dispenses
with any requirement of subsection (2) that a copy
of a claim or application be served on any per-
son, body or authority referred to in subsection
(2)(a) or (b)”.

42 As I apprehended it, the respondents’ submission was
that as the application had the effect of adding further
named employers to the Award, taken literally, it thereby
extended the “scope” of the Award such that s.29A(2)
required publication of the proposed variation to the scope
in the Industrial Gazette. Whilst at first blush such a
submission may be attractive, in my view the terms of
s.29A must be read as a whole to discern the intention of
the legislature in enacting it.

43 Section 29A(2) was inserted into the Act by the Acts
Amendment and Repeal (Industrial Relations) Act No. 2
1984 (No. 94 of 1984). Parliamentary materials disclose
only that s.29A was added, specifying the procedure to
be followed in lodging and disseminating applications
under s.29 of the Act.

44 When read within the section as a whole, in my view,
s.29A(2), in referring to the variation to the scope of an
award, should be read down as intended to have
application to the variation to the scope of a common
rule award and not one which is specific to named
employers or indeed, a single employer, for the purposes
of s 37 of the Act.

45 From the provisions of the section, in particular
s.29A(2)(a)(ii), the purpose of advertising a proposed
variation to the scope of an award is to notify those
employers who would be bound by an award by common
rule, of such an application, which employers would not
normally be served. I think there is much to be said with
respect, for the view of Kennedy C (as she then was) in
Australasian Meat Industry Employees Union, Industrial
Union of Workers, Western Australian Branch v. Stuart
Butchering Co Pty Limited (1993) 73 WAIG 1196 at 1205,
that “Section 29A(2) is particularly designed to ensure
that others who are bound by the same award do not have
their interests overridden by virtue of no notice. Section
29A(2) is the key legislative protection from “sweet-heart
deals” and other arrangements.” It is of particular note
that Stuart Butchering, upon which the respondent seemed
to place some reliance, was a case dealing with an appeal
from a variation to a common rule award.

46 If the respondents’ submissions in relation to s.29A(2)
were correct, in the case of a single enterprise award, in

which the union and employer parties to it reached
agreement for example, to insert a new classification into
the award, which applying the same logic may well extend
the “scope” of the award, then the terms of s.29A(2) would
require the service of the application on such employers
“as constituted, in the opinion of the Commission, a
sufficient number of employers who are reasonably
representative of the employers who would be bound by
the award as proposed to be varied” and the application
be disseminated broadly by publication in the Industrial
Gazette. Such a situation is, in my opinion, nonsensical,
which results are to be avoided in the interpretation of
legislation: see generally Statutory Interpretation in
Australia 4th Ed., Pearce and Geddes at paras. 2.12 &
2.17.

47 Alternatively, if I am incorrect in relation to this
interpretation of s.29A(2), then for the purposes of s.37
of the Act, when read with Clause 3.—Scope of the Award,
the addition of further named employers to the Award as
named parties to it, does not alter the reach of the Award
in terms of the industry to which it applies, that being the
industry of contract cleaning of Government schools in
the State of Western Australia.

48 As to the merits of the application, I have some
reservations as to an application to vary an award based
in large part at least, upon commercial considerations
arising from tender conditions imposed by an employer,
which conditions may change and unilaterally so.
However, in view of the evidence before the Commission
as to the extent to which the Award is adopted and applied
by employers in the industry, which I accept, and largely
for the reasons set out by Beech C in his Reasons for
Decision, in the present circumstances, I am persuaded
that the merits of the matter lie with the applicant such
that the application should succeed.

49 I would order accordingly.
50 COMMISSIONER A.R. BEECH: A Minute of the Order

to issue from these proceedings now issues. The parties
are requested to check the Minutes to ensure the details
are accurate. If a Speaking to the Minutes is required, the
parties are requested to advise the Commission within 7
days of the date of the Reasons for Decision.

2000 WAIRC 01601
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, MISCELLANEOUS
WORKERS DIVISION, WESTERN
AUSTRALIAN BRANCH,
APPLICANT
v.
AIRLITE CLEANING PTY &
OTHERS, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER

DELIVERED FRIDAY, 15 DECEMBER 2000
FILE NO APPLICATION 1431 OF 1998
CITATION NO. 2000 WAIRC 01601
_______________________________________________________________________________

Result Application for joinder of respondents
granted.

Representation
Applicant Ms D. MacTiernan on behalf of the

applicant by way of written submissions
Respondent Mr O. Moon (as agent) on behalf of

Cleandustrial Services by way of written
submissions.

_______________________________________________________________________________
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Further Reasons for Decision.

1 THE COMMISSION IN COURT SESSION: This is the
unanimous decision of the Commission in Court Session.
On 13 September 2000 the Commission in Court Session
granted an application to have 34 employers or potential
employers joined as named respondents to the Contract
Cleaners’ (Ministry of Education) Award, 1990. It also
adjourned the application so far as it related to
Cleandustrial Services because although that business had
been served with a copy of the Notice of Application, it
had not received notice of the hearing of the matter.
Cleandustrial Services was provided with a copy of the
Commission in Court Session decision and an opportunity
to present submissions to it. It has done so. The submission
also has been replied to by the union.

2 In its submission objecting to being joined as a named
respondent, Cleandustrial Services advises that it has been
engaging all new employees on individual workplace
agreements since December 1997 regardless of whether
they work on Education Department of WA, or private
sector contracts. It categorises the union’s arguments in
support of the application as being to create “a level
playing field” for contract cleaning work in government
schools which it submits is “a complete furphy and
socialist ideological nonsense”. Cleandustrial Services
sees the notion of a “level playing field” as contrary to
the nature of the contracting system, which is itself
fundamental to a free market system and is the basis upon
which commerce and trade is conducted in this State and
Country. It believes the maintenance of the terms and
conditions applicable to employees when employed as
employees of the Education Department of WA as being
limited to “initial round” contracts. The use by the
Education Department of WA of the award as “a
benchmark” to assess tenders should not be relevant to
the Commission’s considerations. Cleandustrial Services
contracts are for an initial two-year period with options
to extend for a further two or three one-year periods
without re-tendering. Cleandustrial Services submits that
the award is largely irrelevant and indeed ought to be
rescinded. It supported its submission with an affidavit
from Paula Squibb, General Manager, tendered in the
form of an affidavit.

3 In reply, the union maintains that Cleandustrial Services
employs a limited number of employees on the terms and
conditions of the Contract Cleaners’ (Ministry of
Education) Award, 1990 because they were employees
who were employed by Cleandustrial Services prior to
December 1997. It points out, correctly in my opinion,
that the joining of Cleandustrial Services as a named
respondent to the award will not affect its policy of
offering workplace agreements to new employees.
However, it will provide employees whose contracts of
employment are governed by the award the ability to have
those conditions enforced. The union denies that it
supports any argument of a level playing field as “socialist
ideological nonsense”. Rather, the union’s principal
arguments are for fair and reasonable wages for those
that provide the labour for contract cleaning within
government schools. The union submits that the
competitive nature of tendering should not hinge on the
ability of certain contractors to reduce the wages of
employees. Rather, efficient management and practices
should provide contractors with a competitive edge. The
union points to the Ministry of Education’s direction for
all tenders for re-let contracts to give an indication of the
contractor’s preparedness to employ the existing cleaners
of the school and part of the evaluation of this criterion is
the contractor’s ability to match the employees’ existing
terms and conditions of employment. It also submits that
there is no reason why Cleandustrial Services should be
exempted from the terms of the decision of the
Commission in Court Session because there is no
demonstrable reason why Cleandustrial Services should
be treated any differently than those other contractors with
whom it competes for government school contracts.

4 The decision of the Commission in Court Session on 13
September 2000 was that the Contract Cleaners’ (Ministry

of Education) Award, 1990 is seen by the Education
Department of WA and by the contract cleaning industry
generally as the appropriate award for the conditions of
employment of the contract cleaning of government
schools. It notes that the number of employees within
the industry who are employed pursuant to the Contract
Cleaners Award 1986 (the General Award) is not
significant and the evidence before the Commission in
Court Session showed a wide spread acceptance of the
Contract Cleaners’ (Ministry of Education) Award, 1990.
The Commission in Court Session also noted that the
frequent turnover of contracts and evidence of past
industrial relations problems regarding employees’
conditions of employment when there is a change of
contractors gave a role for the Contract Cleaners’
(Ministry of Education) Award, 1990 in minimising those
disputes. It also found that the argument that respondents
should not have imposed on them conditions consented
to by other employers has less strength particularly given
that joinder to the award does not prevent contractors
negotiating for other conditions of employment pursuant
to workplace agreements. The Commission in Court
Session concluded that the industry of contract cleaning
of government schools is different from the industry of
contract cleaning generally.

5 The submissions of Cleandustrial Services, and the
evidence of Paula Squibb, have not shown that the
conclusions reached by the Commission in Court Session
require revisiting. Although Cleandustrial Services does,
as a matter of policy, employ new employees only upon
workplace agreements, that is a matter entirely for it and
not for this Commission in Court Session. The fact
remains that there is an award, known as the Contract
Cleaners’ (Ministry of Education) Award, 1990 which
pursuant to section 37 of the Industrial Relations Act
1979, has effect according to its terms in the industry of
contract cleaning of government schools. The decision
of the Commission in Court Session confirms that it is
that award which sets the benchmark for the industry of
contract cleaning in government schools. While the
relevance of that award may be questionable in practice
where a contract cleaner employs its employees pursuant
to workplace agreements, that does not lessen the
relevance of the award as the benchmark for fair wages
and conditions within that industry.

6 This conclusion is not affected by the contracting nature
of the contract cleaning industry. Contracting industries
have been regulated by awards of this Commission, in
this State and throughout the Country, well before the
law provided ability to employ employees pursuant to
workplace agreements. The fact of the award was an
element to be taken into account when contractors
tendered for contracts. The situation is no different now
and the use of somewhat colourful descriptive language
by Cleandustrial Services does not warrant a different
conclusion.

7 Furthermore, the submissions of Cleandustrial Services
do not illustrate circumstances which distinguish it from
the contractors otherwise joined to the award.

8 There are no other submissions which require
consideration of issues referred to in section 26 of the
Act in relation to a capacity to pay. For all of the foregoing
reasons, the equity and substantial merit of the application
lie with the union and accordingly, in my view, an Order
should now issue which joins Cleandustrial Services as a
named respondent to the award.
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2000 WAIRC 01661
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
AIRLITE CLEANING PTY LTD and
OTHERS, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER

DELIVERED WEDNESDAY, 20 DECEMBER 2000
FILE NO APPLICATION 1431 OF 1998
CITATION NO. 2000 WAIRC 01661
_______________________________________________________________________________

Result Application for joinder of respondent
granted

Representation
Applicant Ms D. MacTiernan on behalf of the

applicant by way of written submissions.
Respondents Mr O. Moon (as agent) on behalf of

Cleandustrial Services by way of written
submissions.

_________________________________________________________________________

Order.
HAVING HEARD Ms D. MacTiernan on behalf of the appli-
cant and Mr O. Moon (as agent) on behalf of Cleandustrial
Services, the Commission in Court Session, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT the Contract Cleaners’ (Ministry of Education)
Award, 1990 be varied in accordance with the following
schedule and such variation shall have effect from the
beginning of the first pay period commencing on or after
the 20th day of December 2000.

COMMISSION IN COURT SESSION
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

Schedule.
Schedule B—Respondents: After the words “Charles Clean-

ing Service” add the following words—
Cleandustrial Services

PRESIDENT—
Matters dealt with—

2000 WAIRC 01676
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES YMCA OF PERTH, APPLICANT

v.
MICHAEL COUSINS, RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J
SHARKEY

DELIVERED THURSDAY, 21 DECEMBER 2000
FILE NO/S PRES 3 OF 2000
CITATION NO. 2000 WAIRC 01676
_______________________________________________________________________________

Decision Application granted.
Appearances
Applicant Mr A J Randles, (of Counsel), by leave
Respondent Mr M Richardson, as agent
_______________________________________________________________________________

Order.
The application filed on the 15th day of December 2000 by
the respondent having come on for hearing before me on the
21st day of December 2000 pursuant to the Order made on
the 26th day of April 2000, and having heard Mr A J Randles
(of Counsel), by leave, on behalf of the applicant and Mr M
Richardson, as agent, on behalf of the respondent, and I hav-
ing found that the application made by the respondent be and
is hereby granted, and reasons for decision having been deliv-
ered on the 21st day of December 2000, and the parties herein
having consented to waive the requirements of s.35 of the
Industrial Relations Act 1979 (as amended), it is this day, the
21st day of December 2000, ordered as follows—

(1) THAT the order made by the Commission consti-
tuted by the President in application No. PRES 3 of
2000 on the 26th day of April 2000 be and is hereby
revoked.

(2) THAT the sum of $7,561.00 ordered therein to be
paid by the abovenamed applicant into an account
at Bankwest Midland, Account No. 0890433532,
Account Name YMCA/Cousins be paid forthwith
to the abovenamed respondent.

(3) THAT the parties and each of them forthwith do all
such acts and things are as necessary to effect such
payment.

(Sgd.) P.J. SHARKEY,
[L.S.] President.

AWARDS/AGREEMENTS—
Application for—

ACI PLASTICS PACKAGING BENTLEY
ENTERPRISE AGREEMENT 2000.

No. AG 274 of 2000.
2001 WAIRC 01721

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES ACI OPERATIONS LIMITED
TRADING AS ACI PLASTICS
PACKAGING, APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH AND
OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED FRIDAY, 5 JANUARY 2001
FILE NO/S AG 274 OF 2000
CITATION NO. 2001 WAIRC 01721
_________________________________________________________________________

Result Agreement registered
_________________________________________________________________________

Order.
HAVING heard Mr I Oakley on behalf of ACI Operations
Limited trading as ACI Plastics Packaging and Ms L
Hankinson on behalf of The Australian Liquor, Hospitality
and Miscellaneous Workers’ Union, Western Australian
Branch, Mr T Pope on behalf of The Shop, Distributive and
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Allied Employees’ Association of Western Australia and Mr
G Sturman on behalf of the Automotive, Food, Metals, Engi-
neering, Printing and Kindred Industries Union of Workers
Western Australian Branch, and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the ACI Plastics Packaging Bentley Enterprise
Agreement 2000 in the terms of the following schedule
be registered on the 21st day of December 2000 and shall
replace the ACI Plastics packaging Bentley Enterprise
Agreement 1998 (No. AG 10 of 1998).

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the ACI Plastics Packag-

ing Bentley Enterprise Agreement 2000.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. State Wage Principles
4. Incidence and Parties Bound
5. Date and Period of Operations and Review
6. Relationship to Parent Award
7. Single Bargaining Unit
8. Wage Increases
9. Long Service Leave

10. General Conditions
11. Occupational Health and Safety
12. Dispute Settlement Procedure
13. Parties to the Agreement

Appendix 1—Wages

3.—STATE WAGE PRINCIPLES
3.1 It is a condition of this Agreement that there be no fur-

ther wage increases for the life of the Agreement.
3.2 The parties to the Agreement shall be bound by the terms

of the Agreement for its duration.
3.3 The parties to the Agreement shall oppose any applica-

tion by other parties to be joined to this Enterprise Agreement.
3.4 The terms of this Agreement will not be used to progress

or obtain similar arrangements or benefits in any other enter-
prise.

3.5 No provision in this Agreement shall operate to cause
any employee a reduction in ordinary time earnings, or cause
a departure from the standards of the Western Australian In-
dustrial Relations Commission in regard to hours of work,
annual leave with pay or long service leave with pay.

4.—INCIDENCE AND PARTIES BOUND
4.1 This Agreement shall apply to and be binding upon—

4.1.1 ACI Operations Limited trading as ACI Plastics
Packaging, Bentley (“the employer”);

4.1.2 All persons employed by ACI Plastics Packag-
ing Bentley in its operations located at 37 Ewing
Street, Bentley who are members or who are eli-
gible to become members of—

(i) the Australian, Liquor, Hospitality and
Miscellaneous Workers Union, Western
Australian Branch; or

(ii) the Shop Distributive and Allied Employ-
ees Association of Western Australia; or

(iii) The Automotive, Food, Metals Engineer-
ing, Printing and Kindred Industries Union
of Workers, Western Australia Branch.

4.2 This Agreement applies to approximately 50 employees
at ACI Plastics Packaging.

4.3 This Agreement shall cancel and replace the ACI
Plastics Packaging Bentley Enterprise Agreement 1998 (No.
AG 10 of 1998).

5.—DATE AND PERIOD OF OPERATION AND
REVIEW

5.1 This Agreement shall operate for a two year period from
13th November 2000 until 10th November 2002 and shall
continue in force after its expiry unless reviewed.

5.2 The parties will review this Agreement one month prior
to its cessation.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement shall operate in conjunction with the Plas-

tics Manufacturing Award 1977, the Metal Trades (General)
Award and the Shop and Warehouse (Wholesale and Retail
Establishments) Award, provided that were there is any in-
consistency between this Agreement and the Awards, the
provisions of this Agreement shall prevail to the extent of the
inconsistency.

7.—SINGLE BARGAINING UNIT
7.1 A single bargaining unit has been formed which includes

representatives employees from all sections of the enterprise
and the parties bound by the Agreement.

7.2 All relevant information (subject to confidential infor-
mation being withheld) to enable effective monitoring of the
implementation of the Agreement shall be provided to the sin-
gle bargaining unit.

8.—WAGE INCREASES
8.1 The first wage increase of 4% shall apply from 13

November 2000 in accordance with the table outlined in
Appendix 1.

8.2 A further 4% wage increase shall apply from 12 No-
vember 2001.

9.—LONG SERVICE LEAVE
9.1 Up to and including 12 November 2000, long service

leave shall accrue on the basis of 13 weeks leave after 15 years
continuous service. Accumulated leave may be taken after 10
years service on a pro rata basis.

9.2  Service with the employer on and from 13 November
2000 shall accrue on the basis of 13 weeks leave after each 10
years continuous service. Accumulated leave is available on a
pro rata basis after 5 years service.

10.—GENERAL CONDITIONS
10.1 Two nominated first aiders per shift shall be paid $8.00

per week first aid allowance.
10.2 Training—New people for long term casual are to be

doubled up with an experienced operator for a minimum of
one days’ training for people doing PET palletising and EBM
packing.

10.3 Any overtime (weekend or during the week) is to be
offered to ACI staff first, then casuals then contractors.

10.4 Clothing allowance shall be increased from January
2001 to $280 per year and from January 2002 to $300 per
year. Maintenance staff and Shift Supervisors are allowed an
extra $100 per year to cover heavier use.

10.5 The commitment is continued, as per the previous En-
terprise Bargaining Agreement that those employees employed
in the Grades 2, 3, 4, 5 of the Plastic Manufacturing Award
1977 shall operate forklifts.

10.6 Employees may use up to 5 days per sick leave year to
assist and/or care for direct family members.

10.7 The employer agrees to arrange for all employees who
wish to have a flu vaccination in the early part of the year
before winter.

11.—OCCUPATIONAL HEALTH AND SAFETY
11.1 The employer and employees will comply with the re-

quirements of the relevant Occupational Health and Safety
Act.

11.2 A safe working environment will impact positively on
morale and ultimately on the organisations performance. In
recognition of this the employer undertakes to—

11.2.1 Provide and maintain workplaces, plant and sys-
tems of work such that employees are not exposed
to hazards.

11.2.2 Inform, instruct, train and supervise employees
accordingly.
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11.2.3 Provide and maintain agreed and appropriate per-
sonal protective equipment and material where it
is otherwise not possible to protect employees
from hazard.

11.2.4 Co-operate with the union nomination and elec-
tion of, and consult and co-operate with, health
and safety representative and with other employ-
ees regarding occupational health and safety
matters.

11.2.5 In consultation with employees and their repre-
sentatives, establish an occupational health and
safety policy which enunciates the employer’s
duty of care, that of employees and contractor’s,
and establishes agreed procedures for consulta-
tion, monitoring, reporting and recording,
rehabilitation, and resolution of issues with those
parties.

11.2.6 In accordance with the requirements of the act
and company procedures, accept the right of
employees to refuse work which in their opinion
will expose them or any other person to risk of
serious injury or harm to health, and accept the
right of health and safety representatives to evalu-
ate such risk advise employees of their right to
refuse such unsafe work.

11.2.7 Allow occupational health and safety representa-
tives to attend occupational health safety and
training with no loss of pay.

12.—DISPUTE SETTLEMENT PROCEDURE
12.1 The parties acknowledge that consistent with the need

to encourage harmonious industrial relations, they have mu-
tual responsibility to formalise a Dispute Settlement Procedure
which in time, and given any necessary refinements, will make
strikes, bans and work limitations unnecessary.

12.2 The provisions of this procedure shall apply to the par-
ties to this Agreement—

12.2.1 With the intention of this procedure to reduce dis-
putes which are liable to cause stoppage of work
and loss of earnings, it is agreed that every en-
deavour will be made to amicably settle any
dispute which may arise.

12.2.2 The unions and their members will maintain the
status quo and not to take any action during the
course of the Dispute Settlement Procedures.

12.2.3 The employer commits itself to maintain the sta-
tus quo and not take any action during the course
of the Dispute Settlement Procedure.

12.3 Where any question, dispute, difficulty or grievance
arises under this Agreement, the following procedure shall
apply—

12.3.1 The employees and/or employee delegate is enti-
tled to and shall raise the matter with the
appropriate manager.

12.3.2 If the matter remains unresolved the employee
and/or employee delegate shall be given permis-
sion to discuss the matter with the company
departmental head.

12.3.3 If the matter is not resolved the employee del-
egate shall be provided with facilities to make
contact with an official of the union.

12.3.4 If the matter is still unresolved a meeting should
take place within twenty-four (24) hours between
the union official, employee and/or employee
delegate and local management.

12.3.5 If the matter remains unresolved then a further
meeting shall take place within a period of twenty
four (24) hours from the expiration of the time
stated in the previous paragraph between a union
official, employees and/or employee delegate and
senior management and other company repre-
sentatives in an endeavour to resolve the problem.

12.3.6 If any of the meetings referred to above, do not
take place within the time specified for good
cause, then both parties are relived of the obliga-
tion to comply with the procedure.

12.3.7 In the event of an employee being subject to dis-
ciplinary action for serious and/or wilful
misconduct, the employer will ensure the em-
ployee is notified of the full details of the reason
for that action. Should the employee elect to take
up this matter, their union may give notification
within twenty four (24) hours to the employer if
it contends that there are reasons why the action
was unjustified.

12.4 This procedure shall not—
12.4.1 Preclude either party notifying the relevant in-

dustrial tribunal.
12.4.2 Preclude the rights of employees to cease work

in regard to matters involving health and safety
as laid out in Clause 11—Occupational Health
and Safety of this Agreement.

12.4.3 Apply with regard to incidents where it is neces-
sary for the company to ‘stand down’ employees
due to factors beyond its control-including but
not limited to such factors as disruption resulting
from interruption involving third parties, such as
with other unions, energy supplies, industrial
action etc.

13.—PARTIES TO THE AGREEMENT
SIGNED on behalf of
ACI PLASTICS PACKAGING BENTLEY
Signed                6/11/00

SIGNED on behalf of the
AUSTRALIAN LIQUOR HOSPITALITY AND
AND MISCELLANEOUS WORKERS UNION
UNION WEST AUSTRALIAN BRANCH
Signed                7/11/00

SIGNED on behalf of the
AUTOMOTIVE, FOOD, METALS
ENGINEERING, PRINTING AND KINDRED
INDUSTRIES UNION OF WORKERS,
WESTERN AUSTRALIAN BRANCH
Signed           Common Seal

SIGNED on behalf of the
SHOP, DISTRIBUTIVE AND ALLIED
EMPLOYEES ASSOCIATION OF WA
Signed             Common Seal

APPENDIX 1—WAGES
The following wage increases shall apply in accordance with

Clause 8—Wage Increases—
1. Plastic Manufacturing Award 1997

Grade Existing Rate wef Rate wef
Rate $ 13 Nov 12 Nov

2000 2001
1 442.20 459.90 478.30
2 453.40 471.50 490.40
3 465.00 483.60 502.90
4 495.40 515.20 535.80
5 523.80 544.80 566.50
6 567.00 589.70 613.30

2. Shop and Warehouse (Wholesale and Retail Est) Award
Storeperson

Grade Existing Rate wef Rate wef
Rate $ 13 Nov 12 Nov

2000 2001
2  525.10  546.10  567.90

3. Metal Trades (General) Award
Grade Existing Rate wef Rate wef

Rate $ 13 Nov 12 Nov
2000 2001

C10 567.00 589.70 613.30
C9 595.40 619.20 644.00
C8 623.70 648.60 674.60
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Result Registered Agreement
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Order.
HAVING heard Ms L. Dowden on behalf of the Applicant
and there being no appearance on behalf of the Respondent,
and by consent, the Commission pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the agreement made between the two parties
lodged in the Commission on 30 November 2000 enti-
tled Ceiling and Wall Contractors Pty Ltd/BLPPU
Collective Agreement 2000 be registered as an Industrial
Agreement.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the Ceiling & Wall

Contractors / BLPPU Collective Agreement 2000.

2.—ARRANGEMENT
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Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
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Y2K 25
Power Tool Allowance 26
Signatories to the Agreement 27
Appendix A—Drug & Alcohol, Safety and
Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Ceiling and Wall

Coantractors Pty Ltd (hereinafter referred to as “the com-
pany”), the Western Australian Builders’ Labourers, Painters
and Plasterers Union of Workers (hereinafter referred to as
“the union”) and all employees of the company eligible to be
members of the union.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work of build-
ings or other structures of any kind whatsoever.

This agreement shall apply in Western Australia only. There
are approximately 2 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2. In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after the date of signings and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 25 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Plaster, Fixer 17.82 18.71 19.65 20.63
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67

3. In addition to the rates prescribed by 7(2) above, an al-
lowance of $1.00 per hour all purpose shall apply to all projects.
This allowance will be in lieu of the Structural Frame Allow-
ance.

4. (a) A further allowance of $1.50 per hour for hours worked,
shall be paid to employees required to handle or install tiled
containing mineral fibres. It shall be a requirement of this
agreement that the employees in receipt of this allowance wear
the appropriate personal protective equipment and have been
trained in the proper fitting, use and maintenance of that equip-
ment.

(b) All of the Provisions of 4(a) above will be reviewed prior
to the expiry of this agreement and such review shall include
complete re-appraisal of the need to wear personal protective
equipment. No allowance is payable if personal equipment is
not required.

5. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

6. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

7. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.
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Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)
8. (a) It is recognised that there is an important role for la-

bourers in this industry and it is agreed that they will be utilised
in the industry.

(b) Tradespeople may handle materials and gear within a
reasonable vicinity of their work area.

(c) No fixed ratios are established by this agreement as the
number of labourers will be determined on an as needs basis
on the site. Where there is any disruption in relation to this
sub clause the matter shall be processed in accordance with
the general principles and procedures specified in clause 16.

9. It is recognised that there is an important role for appren-
tices in this industry and it is agreed that they will be utilised
in the industry.

The number of apprentices will be determined on an “as
needs” basis on each site. Where there is a disputation in rela-
tion to this sub-clause the matter shall be resolved in
accordance with clause 16 of this agreement.

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase redundancy contributions on

behalf of each employee to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60
Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is

re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2. It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.
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2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE

1. Disputes over any work related or industrial matter should
be dealt with as close to its source as possible.

2. An employee or the union delegate should initially sub-
mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the par-
ties—

• referred to the Western Australian Industrial Rela-
tions Commission for conciliation and if required
arbitration. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal;
or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.

8. This dispute settlement procedure does not apply to health
and safety issues.

17.—SAFETY DISPUTE RESOLUTION

1. The parties to this agreement are committed to the safe
operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—APPRENTICES
New apprentices employed after the signing of this agree-

ment shall receive the full travel allowance rates as outlined in
clause 12 Fares and Travelling Allowance.

Apprentices will receive pro-rata site allowances as identi-
fied in Appendix B—Site Allowance.

Existing Apprentices shall have the above rates phased in as
agreed between the parties.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The Company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.
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21.—CLOTHING AND SAFETY FOOTWEAR

1. The following items will be supplied to each employee
by the Company, upon the completion of five working days.

(a) 1 pair safety boots, to be replaced on a fair wear and
tear basis.

(b) 2 T-shirts with collars, and will be replaced on a fair
wear and tear basis.

(c) 1 bluey jacket for each employee employed during
the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION

The Company agrees to insure employees covered by this
Agreement for injury and sickness. The scheme is to be
negotiated between the parties

23.—ACCIDENT PAY

1. The Company agrees to pay each employee accident pay
where the employee receives an injury for which weekly
payments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’
Compensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s
ordinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP

The employer will encourage, as far as possible, all em-
ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K

On the following key dates the Company will issue written
records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999

• 28 February 2000

• 31 December 2000

• 28 February 2001

 26.—POWER TOOL ALLOWANCE

In addition to the award “tool allowance” an additional pay-
ment of $0.85 per hour worked on site will be paid to all
employees who provide the tools listed below. This amount is
to be adjusted on the 31st October 2002 in line with annual
CPI movements. The Company will facilitate the purchase of
any tools requested. Employees purchasing tools from the
Company shall re-imburse the Company for the cost of the
tools at the rate of $0.85 per hour worked, until the full amount
owed is paid. In addition, the Company shall re-imburse the
full cost of tools lost or stolen, and the cost of tagging all
tools, and the cost of storage and security of tools used is to
remain the responsibility of the employer in line with Clause
33 of the Award.

The parties agree that any change to the current Award tool
allowance, excluding CPI increases will be discussed with a
view to absorption within this additional payment.

The tools to be provided include—
Fixing Tools
1 Bevel Square 1 Stanley knife
1 Bolt cutters 1 string line
1 calculator 1 stud crimper
1 caulking gun 1 surform
1 chalkline 1 tape (20m)
1 cold chisel 1 tape (7m)
1 cordless electric screw gun 1 water level (20m)
1 electric drill (12mm) Flushing Tools
1 electric drop saw 1 broad knife (50mm)
2 electric extension leads 1 broad knife (100mm)
1 electric mitre saw 1 broad knife (150mm)
1 electric screw gun 3 buckets
1 flat bastard file 1 caulking gun
1 hacksaw 1 curved trowel (200mm)
1 hammer 1 curved trowel (275mm)
1 hammer drill

(12mm Ramset Bit) 1 electric drill
1 hand saw 1 electric extension lead
1 hole saw set 1 flat trowel (280mm)
1 key hole saw 1 hacksaw
1 ladder (1.8m) 1 hammer
1 mechanical hacksaw 1 hand saw
1 nail bag 1 internal tool—large
1 nail punch 1 internal tool—small
1 pair pliers 1 ladder (1.8m)
1 pair scissors (large) 1 metre box
1 pair tin snips 1 mixer bit
4 pairs “C” clamps 1 nail bag
4 pairs multigrips 1 nail punch
6 pairs spring clips 1 paint brush (75mm)
1 paper pad 1 pair tin snips
1 pencil 1 power box
1 plumb bob 1 sanding block
1 pop riveter 1 screw driver (flat head)
1 power box (4 points) 1 screw driver (Phillips Head)
1 rod bender 1 screw gun
1 screw driver (flat head) 1 small tool
1 screw driver (Phillips Head) 1 spirit level (1.2m)
1 set square 1 sponge
1 smooth file 1 Stanley knife
2 spanners 1 staple gun
1 spirit level (1.2m) 1 surform

1 tape (7m)

27.—SIGNATORIES
BLPPU
.........K. Reynolds......... common seal
Date: 28/11/00

The Company:
.....................................
Signature
Date: 24/11/00 Company Seal
.........Joe Carrocci........
Print Name

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
* Site safety and the involvement of the site safety com-

mittee
* Peer intervention and support
* Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or

alcohol will not be allowed to work until that person
can work in a safe manner.

b) The decision on a persons ability to work in a safe
manner will be made by the safety committee, or on
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projects with no safety committee, by a body of at
least equal numbers of employee/employer repre-
sentatives.

c) There will be no payment of lost time to a person
unable to work in a safe manner.

d) If this happens 3 times the worker shall be given a
written warning and made aware of the availability
of treatment/counselling. If the worker refuses help
he/she may be transferred/dismissed the next time
he/she is dangerously affected.

e) For the purposes of disciplinary action a warning
shall be effective for a period of 12 months from the
date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recom-

mended treatment to maintain the protection of
this program.

• Will be entitled to sick leave or leave without
pay while attending treatment.

4.—IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties referred to in Sched-

ule A and shall apply to construction work undertaken by
principal contractors who are members of CCA and who are
engaged in the commercial/industrial sector of the building
industry in the state of Western Australia within a 50km ra-
dius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the relevant building construc-
tion awards as well as any industrial or certified agreements
made in conjunction with those awards which do not prescribe
a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.95
Above $2.17m to $4.55m $2.30
Over $4.55m $2.90
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.75
Above $2.17m to $4.55m $1.95
Over $4.55m $2.50

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.75
Above $2.17m to $4.55m $1.95
Over $4.55m $2.50
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value  Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.65
Above $2.17 m to $4.55m $1.85
Over $4.55m $2.10
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but
not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1 m NIL
Above $1 m to $2.17 m $1.35
Above $2.17m to 6m $1.65
Above $6m to $11.98m $1.90
Above $11.98m to $24.43m $2.10
Above $24.43m to $60.5m $2.40
Over $60.5m $2.60

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River. (Refer attached Map 1).

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street. (Refer attached Map 2).

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 January each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 September and accordingly,
the site allowance amounts shall be adjusted up or down to
the nearest five cents. Provided that where adjustment equates
to less than two cents, existing allowance levels shall be main-
tained.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 Sep-
tember. Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the BTA will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.
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8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

—Disputes Procedures
—Occupational Health and Safety Procedures
—Demarcation Procedures
—First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to operate for the life of the particu-
lar project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 2000.

14. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

15.Structural Frame Allowance
It is agreed that a wall and ceiling fixers allowance of $1.00

per hour all purpose shall be paid in lieu of the Structural
Frame Allowance.

16.Application to Apprentices
a) The rates prescribed in clause 4 of this agreement shall

apply to all apprentices commencing employment after 31
December 1998 in the same proportion as the percentage of a
tradesperson’s wage rate as prescribed by the appropriate award
or Enterprise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

b) Fares and Travel Allowances—Apprentices shall receive
100% of all fares and travel allowances paid.

COATES HIRE ENTERPRISE BARGAINING
AGREEMENT 2000.
No. AG 217 of 2000.

2001 WAIRC 01712
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUTOMOTIVE, FOOD, METALS,

ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH, APPLICANT
v.
COATES HIRE (WA DIVISION) &
OTHERS, RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED THURSDAY, 14 DECEMBER 2000
FILE NO/S AG 217 OF 2000
CITATION NO. 2001 WAIRC 01712
_______________________________________________________________________________

Result Agreement registered
Representation
Applicant Mr G Sturman
Respondent Mr D Robertson
_______________________________________________________________________________

Order.
HAVING heard Mr G Sturman for the applicant and Mr D
Robertson for the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order—

THAT the agreement entitled Coates Hire Enterprise
Bargaining Agreement 2000 in the terms of the follow-
ing Schedule be registered as an industrial agreement.
This Agreement replaces AG 94 of 1998 entitled Coates
Hire Enterprise Bargaining Agreement 1998 which is
hereby cancelled.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Coates Hire Enter-

prise Bargaining Agreement 2000 and shall replace the Coates
Hire Enterprise Bargaining Agreement 1998, No AG 94 of
1998.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and Scope
4. Parties Bound
5. Date and Period of Operation
6. Relationship to Parent Award
7. Industrial Disputes Procedure
8. Wages
9. Shop Stewards

10. Right of Entry of Union Official
11. Trade Union Training Leave
12. Relationship to Previous Agreement
13. Training
14. Competency Standards Implementation and

Training
15. Casual and Contract Labour
16. Superannuation
17. Redundancy Provisions
18. No Extra Claim
19. Renegotiation
20. Journey Accident Insurance
21. Protection of Employee Entitlements
22. Tool Allowance
23. Union Dues
24. Occupational Health and Safety
25. Endorsement of Agreement

3.—AREA AND SCOPE
This Agreement shall apply to Coates Hire with respect to

an estimated 70 employees covered by the Metal Trades (Gen-
eral) Award 1966, No. 13 of 1965, the Electrical Contracting
Industry Award No. R22 of 1978 or the Transport Workers
(General) Award 1983, No 10 of 1961.

4.—PARTIES BOUND
The parties to this Agreement are—

Coates Hire (W.A. Division);
Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Austral-
ian Branch;
Transport Workers’ Union of Australia, Industrial Union
of Workers, Western Australian Branch;
Communications, Electrical, Electronic, Energy, Infor-
mation, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, Western
Australian Branch.
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5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate for a period of 15 months

ending 30 June, 2001.

6.—RELATIONSHIP TO PARENT AWARDS
(1) This Agreement shall be read and interpreted wholly in

conjunction with the Awards referred to in Clause 3.—Area
and Scope hereof. In the event of any inconsistency, the con-
ditions prescribed herein shall prevail.

(2) The parties are committed to the Award continuing to
cover the basic standard of employment in the industry.

(3) The terms and conditions of employment provided for
in any agreement, employment arrangement or practice agreed
to between the employer and the unions that has application
to the persons bound by this agreement shall be incorporated
into the contract of employment of employees bound by this
agreement and have additional effect as a term of this agree-
ment except where the expressly stipulated terms of this
agreement provide otherwise.

(4) An employee commencing his or her employment with
the employer after the date of which this agreement comes
into operation shall be employed in accordance with the terms
of this agreement.

(5) (a) The facilitative arrangements within the following
provisions of the successor award shall not be used during the
life of this agreement within the current existing businesses.

• Tool allowance
• Saturday and Sunday work for day workers
• Frequency of payment of wages by individual agree-

ment
• Variation of spread of hours
• Shift definitions
• Allowing for less than a ten (10) hour break
• Individual agreement to substitute public holidays.

(b) The following provisions of the successor award shall
only be accessed where there has been a majority decision
which meets the requirements set out in the successor award:

• Time off in lieu of overtime
• More than five (5) hours before a meal break

(c) (i) The arrangements of rostering of ordinary hours of
work shall not change from the current practices un-
less by agreement between the employer and the
majority of employees concerned.

(ii) The Union shall be notified of any proposed changes
to ordinary hours or work prior to such change.

The award provisions for classifying employees will be ap-
plied for all new employees.

Any current employee who is being paid at C8 classifica-
tion will continue to be entitled to receive the C8 classification
rate of pay. No employee shall be entitled to have their rate of
pay increased to C8 because they are working in the same or
a similar position to any employee who is receiving such a
higher rate of pay.

7.—INDUSTRIAL DISPUTES PROCEDURE
(1) The objectives of the procedure shall be to promote the

resolution of disputes by measures based on consultation; co-
operation and discussion; to reduce the level of industrial
confrontation; and to avoid interruption to the performance
of work and the consequential loss of production and wages.

(2) The following procedure for the avoidance of industrial
disputes shall apply in all Coates Hire sites covered by this
Agreement.

(a) At the first instance, discussions between the em-
ployee/s concerned and, at their request, the
appropriate union shop steward/delegates, and the
immediate supervisors;

(b) If the matter remains unresolved, discussions involv-
ing the employee/s, the shop steward/s and more
senior management;

(c) If the matter remains unresolved, discussions involv-
ing representatives from the State Branch of the
union concerned and the employer organisation/sen-
ior management; and

(d) If the matter remains unresolved, discussions involv-
ing senior union officials (State Secretary or National
Officer) and the employer organisation/senior man-
agement.

(3) There shall be an opportunity for any party to raise the
issue to a higher stage.

(4) There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facilitated by the
earliest possible advice by one party to the other of any issue
or problem which may give rise to a grievance or dispute.

(5) Throughout all stages of the procedure all relevant facts
shall be clearly identified and recorded.

(6) Sensible time limits shall be allowed for the completion
of the various stages of the discussions. At least seven (7)
days should be allowed for all stages of the discussions to be
finalised.

(7) Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted without the
dispute being resolved, the parties shall jointly or individu-
ally refer the matter to the Western Australian Industrial
Relations Commission for assistance in resolving the dispute.
This is provided that the parties involved in the matter will
confer among themselves and make reasonable attempts to
resolve the matter before taking those matters to the Commis-
sion.

(8) In order to allow for the peaceful resolution of griev-
ances the parties shall be committed to avoiding stoppages of
work, lockouts or any other bans or limitations on the per-
formance of work while the procedures of negotiation and
conciliation are being followed.

(9) The employer shall ensure that all practices are applied
during the operation of the procedure and in accordance with
safe working practices and consistent with established cus-
tom and practices at the workplace.

(10) An employer may direct an employee to carry out such
duties as are within the limits of the employee’s skill, compe-
tence and training consistent with the classification structure
of this award provided that such duties are not designed to
promote de-skilling.

(11) An employer may direct an employee to carry out such
duties and use such tools and equipment as may be required
provided that the employee has been properly trained in the
use of such tools and equipment.

(12) Any direction used by an employer pursuant to para-
graphs (11) and (12) shall be consistent with the employer’s
responsibilities to provide a safe and healthy working envi-
ronment.

8.—WAGES
(1) Employees who are bound by this agreement shall be

paid wage increases of:
2.5% from 1 March, 2000; 2% from 1 September, 2000;
and 2% from 1 March, 2001.

(2) The wage increase specified in this clause shall be pay-
able in addition to the current agreed rates of pay at the
enterprise and shall be paid for all purposes of the award.

9.—SHOP STEWARDS
(1) An employee appointed shop steward in the shop or de-

partment in which he/she is employed shall, upon notification
thereof to his/her employer, be recognised as the accredited
representative of the Union to which he/she belongs. An ac-
credited shop steward shall be allowed the necessary time
during working hours to interview the employer or his/her
representative on matters affecting employees whom he/she
represents.

(2) Subject to the prior approval of the employer an accred-
ited shop steward shall be allowed, at a place designated by
the employer a reasonable period of time during working hours
to interview a duly accredited Union official of the union to
which he/she belongs on legitimate union business.

10.—RIGHT OF ENTRY OF UNION OFFICIALS
(1) Interviewing Employees
For the purpose of interviewing employees who are mem-

bers of the union on legitimate union business, a duly
accredited union representative shall have the right to enter
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employers’ premises during the mid-day meal break on the
following conditions:

(a) that he produces his authority to the gate keeper or
such other person as may be appointed by the em-
ployer;

(b) that he interviews employees at places where they
are taking their meal or at such other places as is
mutually agreed; and

(c) that if an employer alleges that a representative is
unduly interfering with his work or is creating dis-
satisfaction amongst his employees or is offensive
in his methods or is committing a breach of any of
the previous conditions, such employer may refuse
the right of entry but the representative shall have
the right to bring such refusal before a member of
the Western Australian Industrial Relations Commis-
sion.

(2) Investigating Complaints
For the purpose of investigating complaints concerning the

application of this agreement a duly accredited union repre-
sentative shall be offered reasonable facilities for entering an
employer’s workshop or plant during working hours, subject
to the following conditions:

(a) that he discloses to the employer or his representa-
tive the complaint which he desires to investigate;

(b) that he makes his investigations in the presence of
the employer or his representative (if the employer
so desires);

(c) that he does not interfere with work proceeding in
the workshop or plant; and

(d) that he conducts himself properly.

11.—TRADE UNION TRAINING LEAVE
Each union party to this agreement may nominate each shop

steward per enterprise covered by this agreement to be al-
lowed up to 5 days paid leave per annum to attend trade union
training courses conducted and approved by the parties to this
agreement. Reasonable notice is to be provided to the em-
ployer of such course.

12.—RELATIONSHIP TO PREVIOUS AGREEMENT
To the extent that the parties to this agreement agreed to a

process of improving the productive performance of the en-
terprise through the implementation of measures to improve
the performance of the enterprise, the employer and the par-
ties to this agreement will continue the process of improving
the productive performance of the enterprise through the
achievement of the intended outcomes of the above mentioned
previous agreement(s).

The employer and the unions agree to extend and improve
the process of consultation established by the previous
agreement(s).

Except where specified the previous enterprise agreements
shall continue to apply as if they were a part of this agree-
ment.

13.—TRAINING
(1) Paid training leave in accordance with the agreed enter-

prise training plan will be provided.
Where an employee undertakes such training it shall be con-

ducted as far as practicable in the employee’s usual working
time and the employee shall not lose pay for attendance or
extra travel associated with such training.

Where it is necessary for the employee to attend training
outside of the employee’s usual working time the employee
shall be paid for such attendance or extra travel time at ordi-
nary rate of pay.

(2) Fees, material or any other reasonable costs associated
with the training referred to in 13(1) shall be reimbursed by
the employers.

(3) The provisions of 13(1) and 13(2) shall apply equally to
apprentices, trainees or other like classes of person engaged
by the employer except where agreement to allow otherwise
is reached with the relevant union.

(4) All apprentices and trainees shall continue to receive
paid training. Such training shall meet the requirements of

the Award and the industry training advisory board, resulting
in a consistent national qualification.

14.—COMPETENCY STANDARDS IMPLEMENTATION
AND TRAINING

(1) The employer and the union agree that employees have
access to reclassification and career path progression.

(2) All Tradesmen starting classification will be as provided
by the award for new employees.

(3) Mistas and the Australian Industry Group to jointly carry
out assessments—to be completed by 30 September, 2000.

(4) When the above competency standard implementation
is concluded, the C9 and C8 relativities of 105% and 110%
shall be applied to adjust the shop rates applicable to any
employee assessed as C9 or C8 classifications.

15.—CASUAL AND CONTRACT LABOUR
(1) The employer and the unions confirm their commitment

to permanent employment and agree to the following criteria
regarding the engagement of casual and/or contract labour.

(2) The employer shall notify the relevant union or their site
representative of their decision to engage casual and/or con-
tract employee(s).

(3) The maximum period which a casual/contract employee
may be engaged in 8 consecutive weeks. If the employee con-
tinues in employment after this period he or she shall be
engaged on a permanent basis.

(4) All contractors/casual labour shall be paid no less than
the ordinary time shop rate of the equivalent classification
plus appropriate loadings as per the Award.

16.—SUPERANNUATION
(1) The employer and the unions affirm their commitment

to industry based superannuation schemes. Industry based
superannuation schemes will continue to be the instrument
for superannuation contributions made pursuant to the Super-
annuation Guarantee Charge or may other superannuation
contribution made by the employer. In this enterprise the
scheme shall continue to be STA unless an employee has nomi-
nated a preferred fund.

(2) The employer must continue to make superannuation
contributions required to be made under STA or a nominated
fund—

(a) while the employee is absent from work on any form
of paid leave;

(b) while the employee is absent from work due to a
work related injury or sickness—on each occasion
such payment must continue for a minimum of 52
weeks or until the employee returns to work, which-
ever is the shorter period;

(c) while the employee is at work during periods when
the employee is receiving worker’s compensation
payments; and

(d) generally, until it is no longer lawful for the em-
ployer to continue to make superannuation payments
to an eligible employee.

(3) The rate at which the employer makes superannuation
contributions must not be decreased (from the rate at which
the employee would be otherwise entitled to) if an employ-
ee’s ordinary time earnings suffer reduction during the
circumstances described in (b) or (c) above.

17.—REDUNDANCY PROVISIONS
(1) Statement of Employment
The employer, shall, upon receipt of a request from an em-

ployee whose employment has been terminated, provide to an
employee a written statement specifying the period of his or
her employment and the classification of or the type of work
performed by the employee.

(2) Introduction of Change—
Employer’s duty to notify

(i) Where an employer is planning to introduce major
changes in production programme, organisation
structure or technology that are likely to have sig-
nificant effects on employees, the employer shall
notify the employees who may be affected by the
proposed changes and their union.
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(ii) “Significant effects” include termination of employ-
ment, major changes in the composition, operation
or size of the employer’s workforce or in the skills
required, the elimination or diminution of job op-
portunities, promotion opportunities or job tenure;
the alteration of hours or work; the need for retrain-
ing or transfer of employees to other work or
locations and the restructuring of jobs. Provided that
where the award makes provisions for alterations of
any of the matters referred to herein an alteration
shall be deemed not to have significant effect.

Employer’s duty to discuss change—
(i) The employer shall discuss with the employees af-

fected and their union inter alia, the introduction of
the changes referred to in paragraph (a)(i) hereof,
the effects the changes are likely to have on employ-
ees, measures to avert or mitigate the adverse effects
or such changes on employees and shall give prompt
consideration to matters raised by the employees and/
or their union in relation to the changes.

(ii) The discussions with employees affected and their
union shall commence as early as practicable after
the activities referred to in paragraph (a) (i) hereof.

(iii) For the purposes of such discussion, the employer
shall provide in writing to the employees concerned
and their union, all relevant information about the
changes including the nature of the changes pro-
posed; the expected effects of the changes on
employees and any other matters likely to affect
employees provided that any employer shall not be
required to disclose confidential information the dis-
closure of which would be inimical to the employer’s
interests.

(iv) The employer shall provide information in languages
other than English for employees of non-English
speaking background.

(3) Consultation and provision of information
(a) Where an employer has made a decision that the em-

ployer no longer wishes the job the employee has been doing
done by anyone and this is not due to the ordinary and cus-
tomary turnover of labour and that decision may lead to
termination of employment, the employer shall hold discus-
sions with the employees directly affected and with their union.

(b) The discussions shall take place as soon as is practicable
after the employer has made a definite decision, which will
invoke the provisions of paragraph (1) hereof and shall over,
inter alia, any reasons for the proposed terminations, meas-
ures to avoid or minimise the terminations and measures to
mitigate any adverse effects of any terminations on the em-
ployees concerned. In the first event volunteers will be called
for.

(c) For the purpose of the discussion the employer shall, as
soon as practicable after making a decision but before any
terminations, provide in writing to the employees concerned
and their union, all relevant information about the proposed
terminations including the reasons for the proposed termina-
tion, the number and categories of employees likely to be
affected, and the number of workers normally employed and
the period over which or the time when the terminations are
likely to be carried out. Provided that any employer shall not
be required to disclose confidential information, the disclo-
sure of which would be inimical to the employer’s interests.

(d) During notice, retrenched employees will be allowed
reasonable time off on full pay to seek other employment.

(e) All untaken sick leave will be paid out.
(f) Pro rata long service leave after five years’ service will

be paid.
(g) The company will notify the Job Network to assist in

sourcing job opportunities.
(h) A work reference will be provided.
(i) An itemised statement of all payments due will be pro-

vided one week prior to date of termination.
(j) All annual leave and loading (including pro rata) will be

paid out.
(k) Superannuation as per the trust deed will be applied.

(l) Early retirement as provided by the Trust Deeds of the
superannuation fund will be offered.

(m) Alternate employment with other trades or classifica-
tions, in Coates Hire, will be offered if available.

(n) Preference of employment will be given to retrenched
employees when vacancies, if any, arise in the future.

(o) Should an employee die after notice of termination for
redundancy is issued then the redundancy benefit shall be
payable to the estate of the employee.

Years of Service Coates Hire Enterprise
Bargainingagreement

(Weeks Due)
Less than 1 year 1
1 year and less than 2 years 5
2 years and less than 3 years 7
3 years and less than 4 years 10
4 years and less than 5 years 12
5 years and less than 6 years 15
6 years and less than 7 years 18
7 years and less than 8 years 21
8 years and less than 9 years 24
9 years and less than 10 years 27
10 years and less than 11 years 30
11 years and less than 12 years 33
12 years and less than 13 years 36
13 years and less than 14 years 39
14 years and less than 15 years 42
15 years and less than 16 years 45
16 years and less than 17 years 48
17 years and less than 18 years 51
18 years and over (under 45 years) 52
19 years and less than 20 years 55

(over 45 years)
20 years and less than 21 years 58

(over 45 years)
21 years and less than 22 years 61

(over 45 years)
22 years and less than 23 years 64

(over 45 years)
23 years and over (over 45 years) 65

18.—NO EXTRA CLAIMS
It is a term of this agreement that the unions and each of the

employees bound by this agreement will not pursue any extra
claims, award or over award, for the duration of this agree-
ment. This includes claims relating to changes arising from
award variations or decisions of the Commission other than
changes that are consistent with the terms of this agreement.

19.—RENEGOTIATION
(1) The employer and the unions agree to commence rene-

gotiations for an agreement to replace this agreement no later
than 3 months prior to the expiry of this agreement.

(2) Subject to this agreement, the employer and the unions
agree that they shall bargain collectively in relation to any
matter, whether arising from this agreement or not, and in
relation to the renewal, extension, variation or renegotiation
of this agreement.

20.—JOURNEY ACCIDENT INSURANCE
Journey Accident Insurance will be provided free of cost to

all employees bound by this agreement.

21.—PROTECTION OF EMPLOYEES ENTITLEMENTS
If during the life of this Agreement an industry or govern-

ment scheme is established to protect employee entitlements,
then Coates Hire Operations Pty Ltd will assess participation
in such a scheme or making equivalent arrangements for em-
ployees.

22.—TOOL ALLOWANCE
A tool allowance of $16.00 per week shall be payable to all

tradesperson who are required to provide their own tools. The
tool allowance shall be included in the ordinary wage for all
purposes of this agreement.

23.—UNION DUES
Coates Hire agrees to making deductions from employees

pay for Union dues and providing that payment directly to the
relevant Union where requested to make such deduction by
employees.
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24.—OCCUPATIONAL HEALTH & SAFETY
As stated in the Coates Hire Occupational Health & Safety

Policy the parties are committed to implementing, maintain-
ing and continuously improving Occupational Health & Safety
in all of its business. The Management of Coates Hire recog-
nise that it has a responsibility to provide and maintain a safe
environment for the benefit of all employees, contractors and
visitors.

This responsibility, obligation and involvement is transmit-
ted to all levels of management and all employees to ensure a
safe workplace is maintained.

25.—ENDORSEMENT OF AGREEMENT
.........................................................
Signed for and on behalf of
Coates Hire (WA Division)
.........................................................
Signed for and on behalf of the
Automotive, Food, Metals, Printing and Kindred Industries

Union of Workers—Western Australian Branch
.........................................................
Signed for and on behalf of the
Communications, Electrical, Electronics, Energy, Informa-

tion, Postal, Plumbing and Allied Workers Union of Australia,
Engineering and Electrical Division, Western Australian
Branch

.........................................................
Signed for and on behalf of the
Transport Workers’ Union of Australia, Industrial Union of

Workers, Western Australian Branch
Dated this        day of             , 2000.

C Y O’CONNOR COLLEGE OF TAFE PUBLIC
SERVICE AND GOVERNMENT OFFICERS

ENTERPRISE AGREEMENT 2000.
PSAAG 70 of 2000.

2001 WAIRC 01735
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CHIEF EXECUTIVE, DEPARTMENT

OF TRAINING AND EMPLOYMENT
-and-
THE CIVIL SERVICE ASSOCIATION
OF WESTERN AUSTRALIA
INCORPORATED

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 9 JANUARY 2001
FILE NO PSAAG 70 OF 2000
CITATION NO. 2001 WAIRC 01735
________________________________________________________________________

Result Agreement registered
________________________________________________________________________

Order.
HAVING heard Ms J Caiacob on behalf of the Chief Execu-
tive, Department of Training and Employment and Ms J van
den Herik on behalf of the Civil Service Association of West-
ern Australia (Incorporated), and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the CY O’Connor College of TAFE Public Serv-
ice and Government Officers’ Enterprise Agreement 2000
in the terms of the following schedule be registered on
the 21st day of December 2000 and shall replace the
Western Australian Department of Training Public Serv-
ice and Government Officers’ Enterprise Agreement 1998
(No. PSA AG 12 of 1998), in respect of Government
Officers employed at C Y O’Connor College of TAFE.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner

Public Service Arbitrator.

Schedule.
PART 1—APPLICATION AND OPERATION OF

AGREEMENT

1.—TITLE
This Agreement will be called the CY O’Connor College of

TAFE Public Service Officers’ and Government Officers’ En-
terprise Agreement 2000 and will replace the CY O’Connor
College of TAFE Public Service and Government Officers’
Enterprise Agreement 1998.

2.—ARRANGEMENT
PART 1—APPLICATION AND OPERATION OF

AGREEMENT
1. TITLE
2. ARRANGEMENT
3. SCOPE
4. PARTIES BOUND
5. DEFINITIONS
6. NUMBER OF EMPLOYEES COVERED
7. NO FURTHER CLAIMS
8. TERM OF AGREEMENT AND RENEGOTIA-

TION
9. RELATIONSHIP TO AWARDS

10. AVAILABILITY OF AGREEMENT
11. OBJECTIVES OF THE AGREEMENT
12. PAST PRODUCTIVITY

PART 2—DISPUTE RESOLUTION
13. CONSULTATION PROVISIONS
14. DISPUTE RESOLUTION PROCEDURE
15. SUBSTANDARD PERFORMANCE
16. BREACHES OF DISCIPLINE

PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED

ARRANGEMENTS
17. HIGHER DUTIES
18. CASUAL EMPLOYMENT

PART 4—WAGES AND RELATED MATTERS
19. SALARIES
20. SALARY PACKAGING
21. PAYMENT ARRANGEMENTS
22. REPAYMENTS OF OVERPAYMENTS
23. VARIATION OF ALLOWANCES

PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK

24. HOURS OF WORK
25. FLEXITIME

PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS

26. ANNUAL LEAVE
27. LONG SERVICE LEAVE
28. SICK LEAVE
29. FAMILY/CARER’S LEAVE
30. COMPASSIONATE LEAVE
31. SHORT LEAVE
32. CEREMONIAL/CULTURAL LEAVE
33. PUBLIC HOLIDAYS
34. CHRISTMAS CLOSEDOWN
35. PARENTAL LEAVE
36. EMERGENCY AND COMMUNITY SERVICE

LEAVE
37. ANNUAL LEAVE LOADING
38.  SELF-FUNDED WORK BREAKS

PART 7—TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK

39. HOME BASED WORK
40. TRAVELLING ALLOWANCE
41. TRANSFER

SCHEDULE A: SALARIES
SCHEDULE B: PRODUCTIVITY IMPROVE-
MENTS
SCHEDULE C: SIGNATORIES OF PARTIES TO
THE AGREEMENT
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS
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3.—SCOPE
This Agreement will apply throughout the state of Western

Australia to Officers employed in the CY O’Connor College
of TAFE. This Agreement will also apply to Officers on se-
condment to or in the College.

4.—PARTIES BOUND
The parties to this Agreement will be Chief Executive, West-

ern Australian Department of Training and Employment, and
the Civil Service Association of Western Australia (Inc).

5.—DEFINITIONS
The following terms will have the following meanings—

“Agreement”: means the CY O’Connor College of TAFE
Public Service and Government Officers’ Enterprise
Agreement 2000.
“Award”: means the Government Officers’ Salaries, Al-
lowances and Conditions Award 1989.
“College” means the CY O’Connor College of TAFE.
“Continuous service”: Any period of service between the
employee and employer under an unbroken contract of
employment, and includes any authorised unpaid or paid
absences.
“CSA”: means the Civil Service Association of Western
Australia (Inc).
“Department”: means the Western Australian Department
of Training and Employment.
“Employee”: for the purpose of this Agreement means,
someone who is referred to at Clause 3—Scope.
“Employer”: means the Chief Executive, Western Aus-
tralian Department of Training and Employment.
“Full-Time Officer”: A person employed to work 37 1/2
ordinary hours per week.
“Government”: means the Government of Western Aus-
tralia.
“GOSAC Award”: means the Government Officers’ Sala-
ries Allowances & Conditions Award 1989.
“Managing Director” means the Managing Director of
the CY O’Connor College of TAFE, pursuant to section
46 of the Vocational Education and Training Act 1996.
“Minister”: is the Minister of the Crown who is respon-
sible for the administration of the employing agency.
“Officer”: means a Public Service Officer as defined in
the Public Sector Management Act 1994 or Government
Officer as defined in the Industrial Relations Act 1979.
“Part-Time”: means regular and continuing employment
for less than the ordinary hours for a “Full-Time Officer”.
“Spouse”: means a husband or wife of an employee, and
includes a de facto spouse. For the purposes of Bereave-
ment leave it includes a former spouse.
“Union”: means the Civil Service Association of West-
ern Australia (Inc).
“WAIRC”: means the Western Australian Industrial Re-
lations Commission.

6.—NUMBER OF EMPLOYEES COVERED
At the date of registration of this Agreement the approxi-

mate number of employees covered by this Agreement is 7.

7.—NO FURTHER CLAIMS
7.1 There will be no extra claims for salary adjustments other

than that which is provided by this Agreement for the dura-
tion of its term.

7.2 There will be no further claims on matters contained in
this Agreement for the duration of its term.

8.—TERM OF AGREEMENT AND RENEGOTIATION
8.1 This Agreement will operate on and from the date of

registration and will remain in force for two years.
8.2 Six (6) months prior to the date of expiration of this

Agreement, the parties will commence negotiation for its re-
newal or replacement.

8.3 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement

continue and previous productivity improvements in the last
agreement are sustained, and changes to Award conditions
maintained, or changed by agreement.

9.—RELATIONSHIP TO AWARDS
This Agreement will be read and interpreted wholly in con-

junction with the Government Officers’ Salaries, Allowances
and Conditions Award 1989. This Agreement will have prec-
edence to the extent of any inconsistency. Where the agreement
is silent the relevant award will apply.

10.—AVAILABILITY OF AGREEMENT
Employees will have access to an electronic copy of this

agreement. Where electronic copies are unavailable, hard cop-
ies of the agreement will be provided.

11.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—

Work towards alignment of conditions for all TAFE em-
ployees.
Meet the requirements of clients and students through
the provision of reliable, efficient and competitive serv-
ices.
Achieve the Department’s mission and improve produc-
tivity and efficiency through identified improvements.
Achieve improvement and greater flexibility of working
patterns and arrangements.
Promote and facilitate enhanced employee relations and
increased job satisfaction.
To facilitate a continued cooperative approach to the in-
troduction of change.
This Agreement will operate as a contributive mechanism
to deliver a cost efficient Vocational Education and Train-
ing service.

12.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date

of registration.

PART 2—DISPUTE RESOLUTION

13.—CONSULTATION PROVISIONS
13.1 The parties acknowledge the need for a satisfactory

College consultative procedure. Staff participation and con-
sultation is encouraged. The form of participation and
consultation may vary at each workplace depending on indi-
vidual circumstances. The College will establish its own
structure and processes. However, the non-establishment of a
structure or process will not be used as a means to avoid re-
quirement to consult.

13.2 Employees will be involved in broadly based repre-
sentative consultative committees with structure and functions
determined by the College.

13.3 Consultative committees will provide a forum for staff
and management to, where appropriate, seek the views of the
other and enter into meaningful discussions that may contrib-
ute towards outcomes, in relation to operational matters.

13.4 Representatives from the Union, where it has mem-
bers at the workplace, will be invited to participate on
consultative committees.

13.5 The parties to this Agreement acknowledge that deci-
sion making continues to rest with the College, which is
accountable to Government, through legislation, for the op-
eration of its business.

14.—DISPUTE RESOLUTION PROCEDURE
14.1 In the event of a dispute arising in the workplace the

procedure to be followed to resolve the matter will be as fol-
lows—

14.1.1 The employee and their supervisor will meet and
confer on the matter; and

14.1.2 If the matter is not resolved at such a meeting,
the parties will arrange for further discussions
between the employee and his or her nominated
representative, if any, and more senior levels of
management.

14.1.3 If the matter is still unresolved a discussion will
be held between representatives of the College
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or other representative of the employer and the
Union or other employee representative.

14.1.4 If the matter cannot be resolved it may be referred
to the WAIRC.

14.2 While the parties attempt to resolve the matter work
will continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.

15.—SUBSTANDARD PERFORMANCE
For the purposes of this clause the following definition will

apply—
Substandard performance: The performance of an em-
ployee is substandard if the employee does not, in the
performance of the functions that he or she is required to
perform, attain or sustain a standard that a person may
reasonably be expected to attain or sustain in the per-
formance of his or her duties.

15.1 No employee shall be subject to the penalties of clause
15.2 unless a fair procedure is applied and decisions and proc-
esses incorporate the principles of natural justice and are free
from bias.

15.2 If, in accordance with the College’s substandard per-
formance management policy, an employee is found by the
College to be performing at a substandard level, the College
may—

15.2.1 withhold an increment of remuneration otherwise
payable to that employee;

15.2.2 reduce the classification of that employee; or
15.2.3 terminate the employment of that employee.

15.3 If an employee who has been subject to substandard
performance management is aggrieved by any resulting deci-
sion, he/she may appeal against that decision in the WAIRC.

16.—BREACHES OF DISCIPLINE
16.1 No employee shall be subject to the penalties of clause

16.2 unless a fair procedure is applied and decisions and proc-
esses incorporate the principles of natural justice and are free
from bias.

16.2 If, in accordance with the College’s disciplinary policy,
an employee is found by the College to have committed a
breach of discipline, the College may—

16.2.1 reprimand the employee;
16.2.2 transfer the employee to another public sector

agency or authority, with the consent of that
agency or transfer the employee to another posi-
tion at the College at which the employee is
currently employed;

16.2.3 impose on the employee a fine not exceeding the
equivalent of five days pay that the employee
would have received immediately prior to the
breach of discipline finding;

16.2.4 reduce the monetary remuneration of the em-
ployee within the employee’s existing
classification;

16.2.5 reduce the level of classification of the employee;
16.2.6 dismiss the employee;

or, except where the employee is dismissed under subclause
16.2.6, take action under any two or more of the above sub-
clauses.

16.3 If an employee who has been subject to disciplinary
action is aggrieved by a decision resulting from such action,
he/she may appeal against that decision to the WAIRC.

PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED

ARRANGEMENTS

17.—HIGHER DUTIES
17.1 An officer who undertakes duties of a higher classifi-

cation for a period of 10 consecutive working days or more,
inclusive of public holidays, will be paid at the salary applica-
ble to the higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.

17.2 The higher rate of payment will apply to an officer
who proceeds on normal annual leave or any other approved

leave of absence of not more than four weeks provided that
the officer was in receipt of the additional payment for a con-
tinuous period of 12 months or more.

18.—CASUAL EMPLOYMENT
18.1 Casual employees may be employed for up to three

months in any period of engagement, provided that where
operationally necessary and in compliance with subclause 18.2
of this clause the period of engagement may be extended for
up to a period of a further three months.

18.2 All casual engagements shall be in accordance with
the following guidelines.

1. The type of employment involves specific workload
demands of a short term nature;

2. The job is a short term project of a finite nature;
3. To replace an employee during a short term approved

leave of absence.

PART 4—WAGES AND RELATED MATTERS

19.—SALARIES
19.1 Increases have been applied to the rates paid pursuant

to the CY O’Connor College of TAFE Public Service and
Government Officers’ Enterprise Agreement 1998 as expressed
in column A.

19.2 The rates in Column B will be paid effective from the
date of registration of the Agreement. The rates in column B
reflect a 1.5% increase for changes to award/employment con-
ditions contained in this Agreement.

19.3 The rates in Column C will be paid from the first pay
period on or after 15 March 2001. The rates in Column C
reflect a 1.5% increase for changes to award/employment con-
ditions contained in this Agreement.

19.4 The rates in Column D will be paid from the first pay
period on or after 15 March 2002. The rates in Column D
reflect a 3% increase, subject to Cabinet Standing Committee
on Labour Relations endorsement that the Productivity Im-
provement Plan targets have been achieved.

19.5 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement con-
tinue and previous productivity improvements in the last
agreement are sustained and changes to Award conditions
maintained, or changed by agreement.

20.—SALARY PACKAGING
20.1 An employee may, by agreement with the employer,

enter into a salary packaging arrangement in accordance with
the CY O’Connor College of TAFE Flexible Remuneration
Packaging Scheme or any similar salary packaging arrange-
ment offered by the employer.

20.2 Salary packaging is an arrangement whereby the enti-
tlements under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be re-
duced by and substituted with another, or other benefits.

20.3 For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits ag-
gregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.

20.4 The TEC for the purposes of salary packaging, is cal-
culated by adding—

20.4.1 The base salary;
20.4.2 Other cash allowances, eg. Annual leave loading;
20.4.3 Non-cash benefits, eg superannuation, motor ve-

hicles etc;
20.4.4 Any Fringe Benefit Tax liabilities currently paid;

and
20.4.5 Any shift or commuted allowance or variable

components, eg performance based incentives
(where they exist).

20.5 Where an employee enters into a salary packaging ar-
rangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and con-
ditions of the agreement.

20.6 The salary packaging arrangement must be cost neu-
tral in relation to the total cost to the employer.
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20.7 The salary packaging arrangement must also comply
with relevant taxation laws and the employer will not be li-
able for the additional tax, penalties or other costs payable or
which may become payable by the employee.

20.8 In the event of any increase or additional payments of
tax or penalties associated with the employment of the em-
ployee of the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
will be borne by the employee.

20.9 In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.

20.10 The cancellation of salary packaging will not cancel
or otherwise affect the operation of this Agreement.

20.11 An employer will not unreasonably withhold agree-
ment to salary packaging on request from an employee.

20.12 The Dispute Settlement Procedure contained in this
Agreement will be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not re-
solved, the matter may be referred to the WAIRC.

21.—PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an

approved bank, building society or credit union nominated by
the employee.

22.—REPAYMENTS OF OVERPAYMENTS
22.1 Any salary overpayments will be repaid to the employer

within a reasonable period of time.
22.2 If agreement cannot be reached, the employer may

deduct the amount of overpayment over the same length of
time that the overpayments occurred, or up to 6 months, which-
ever period is less.

22.3 The employer may not deduct or require an employee
to repay an amount exceeding 20% of the employees’ net pay
in any one pay period.

22.4 On compassionate grounds, the Managing Director may
allow an extended period for the repayment of overpayments.

23.—VARIATION OF ALLOWANCES
23.1 Wherever an award allowance is calculated by refer-

ence to a classification salary point, the parties agree that all
such allowances will be so varied by reference to the salary
provided by this agreement.

23.2 All such allowances will be applicable from the same
date as provided for any salary variation under this agree-
ment.

PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK

24.—HOURS OF WORK
Notwithstanding the prescribed hours of duty in clause 16

of the Award, the employer and an employee may agree to
vary the spread of hours during which the employee’s ordi-
nary hours of work may be worked. Any agreement must be
voluntarily and genuinely made and an employee may not be
forced, coerced or intimidated into any such variation to the
spread of ordinary hours during which the hours of work may
be worked.

25.—FLEXITIME
25.1 For the purpose of this clause, a settlement period will—

25.1.1 consist of 12 weeks;
25.1.2 have the required hours of duty of 450 hours;

and
25.1.3 commence at the beginning of a pay period.

25.2 Credit hours at any point within the settlement period
will not exceed 60 hours.

25.3 An officer may be allowed to clear flexi leave of a
maximum of 6 full days, or any combination of half days and
full days that does not exceed 6 full days in any settlement
period.

25.4 Full days of flexi leave may be taken in accordance
with College policy.

25.5 Flexi-leave days may be taken consecutively during a
Christmas Closedown.

25.6 Notwithstanding subclause 25.3, in the case of a Christ-
mas Closedown of 12 working days, where sufficient credit
hours are accrued, an employee may take seven consecutive
flexi-leave days. This subclause does not apply in the case of
a Christmas Closedown of less than 12 working days.

25.7 Credit hours to a maximum of thirty seven hours thirty
minutes will be allowed at the end of each settlement period
and will be carried forward to the next settlement period.

25.8 In the case of credit hours greater than thirty seven
hours thirty minutes gained in one settlement period, the hours
in excess of thirty seven hours thirty minutes will be lost.

PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS

26.—ANNUAL LEAVE
26.1 By written approval of the employer, accrued annual

leave may be paid out (equivalent benefit) instead of taken.
26.2 The paying out of accrued annual leave is not obliga-

tory and is subject to agreement of both the employer and
employee.

26.3 Annual Leave Travel Concessions—Officers Stationed
in Remote Areas

26.3.1 Where an officer’s headquarters is situated in
District Allowance Areas 3,5,6 and in that por-
tion of area 4 located north of 30° South Latitude,
as defined in Schedule D—District Allowance of
the PSA/ Schedule G—District Allowance of the
GOSAC Award, a travel concession to the value
of return economy airfares to Perth or Geraldton
will be provided for the officer and his/her de-
pendants when the officer travels from his/her
normal place of employment on Annual Leave.

26.3.2 The officer will only be entitled to the actual cost
of the travel, up to the value of return economy
airfares for the officer and his/her dependents to
Perth or Geraldton, whichever is the higher. The
employer will not reimburse the officer unless
the officer supplies evidence acceptable to the
employer of the actual cost of travel.

26.3.3 An officer is required to serve 12 months in these
areas before qualifying for travel concessions.

27.—LONG SERVICE LEAVE
27.1 Accrued long service leave may be taken in periods of

not less than one day.
27.2 By written approval of the employer, accrued long serv-

ice leave may be paid out (equivalent benefit) instead of taken.
27.3 The paying out of accrued Long Service Leave is not

obligatory and is subject to agreement of both the employer
and employee.

28.—SICK LEAVE
28.1 Sick leave entitlement
28.2 The sick leave provisions of the GOSAC Awards will

continue to apply, except that the Managing Director may
approve further paid leave in exceptional circumstances.

29.—FAMILY/CARER’S LEAVE
29.1 An employee with responsibilities in relation to either

members of their family or members of their household who
need their care and support, is entitled to paid leave of up to 5
days per annum, to provide care and support for such persons
when they are ill.

29.2 Family/carer’s leave taken will be deducted from an
employee’s sick leave entitlements, provided that 10 days of
the employee’s sick leave entitlement credited in the current
year cannot be used for family/carer’s leave. Family/carer’s
leave is not cumulative from year to year.

29.3 Where family/carer’s leave is exhausted, an employee
may take unpaid carer’s leave by agreement with the employer.

29.4 The employee will if required by the employer estab-
lish, by production of medical evidence or statutory
declaration, the illness of the person concerned and that the
illness is such as to require care by another.

29.5 The employee will, wherever possible, give the em-
ployer notice prior to the absence of the intention to take such
leave.
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29.6 For the purposes of this clause, a family member or
member of the employee’s household is one who is wholly or
partially dependent on the employee.

30.—COMPASSIONATE LEAVE
30.1 Subject to paragraph 30.2 hereof, an officer will be

entitled to paid compassionate leave of up to 2 days on the
death of a family member.

30.2 The Managing Director may grant compassionate leave
on the death of a person other than a family member in per-
sonal and compassionate circumstances.

30.3 Compassionate leave will not be granted during a pe-
riod of any other leave.

30.4 Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.

31.—SHORT LEAVE
The Award entitlement to short leave will no longer apply.

32.—CEREMONIAL/CULTURAL LEAVE
32.1 Ceremonial/Cultural Leave may be granted, to employ-

ees who have a ritual obligation to participate in ceremonial
activity which requires absence from work. Such leave will
also include leave to meet the employee’s custom and tradi-
tional laws.

32.2 An employee granted leave to participate in ceremo-
nial, cultural or traditional law activities will have such leave
deducted from accrued annual leave or long service leave.

32.3 Leave without pay to participate in ceremonial, cul-
tural or traditional law activities may be granted by the
employer.

33.—PUBLIC HOLIDAYS
33.1 The following days are paid public holidays; New Year’s

Day, Australia Day, Good Friday, Easter Monday, Anzac Day,
Foundation Day, Labour Day, Sovereign’s Birthday, Christ-
mas Day and Boxing Day.

33.2 Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeeding Mon-
day, or in the case of Boxing Day falling on a Sunday or
Monday, on the next succeeding Tuesday.

33.3 There is no entitlement to any additional Public Serv-
ice holidays in addition to those prescribed in this agreement.

34.—CHRISTMAS CLOSEDOWN
34.1 The College may observe a closedown over the Christ-

mas/New Year period.
34.2 The duration of the closedown will be at the discretion

of the Managing Director but will not exceed 12 working days.
34.3 Employees will be required to take annual leave, long

service leave, rostered days off, time in lieu of overtime or
flexitime credit hours on the working days that the College is
closed down. The employee may elect which form of leave is
to be taken.

34.4 The Managing Director will as soon as possible, in
each calendar year but not later than 30 June, advise employ-
ees of the period of closedown and the number of working
days involved.

34.5 When taking leave during the year employees must be
aware of the requirement to retain credits to cover the required
number of days over the compulsory close down period.

34.6 New employees, employees who have exhausted their
annual leave credits at the commencement of this Agreement,
or employees who have been granted approval to utilise all
leave credits will be entitled to take leave without pay or go
into debit to cover the amount of leave involved, provided a
refund is made by the employee, on termination, if credits to
the value of the leave taken in advance have not been accrued.

35.—PARENTAL LEAVE
Definitions
For the purpose of this clause, the following terms have the

following meanings—
“Adoption”: is the placement (including any initial tem-
porary placement with a view to a permanent placement)
of a child who is less than 5 years of age, who is not the
natural or step-child of the employee or employee’s

spouse and who has not lived with the employee for longer
than 6 months.
“Adoption leave”: Unpaid parental leave of up to 12
months taken by either parent in connection with the adop-
tion or placement of a child under the age of 5 years.
“Certification”—
(a) For the purposes of paternity leave means a certifi-

cate from a registered medical practitioner which
names the employee’s spouse, states that she is preg-
nant, and the expected date of birth.

(b) For the purpose of maternity leave means a certifi-
cate from a registered medical practitioner stating
that the employee is pregnant and the expected date
of birth.

(c) For the purpose of adoption leave and special adop-
tion leave means the requirements that an employee
must comply with before being eligible for the enti-
tlement.

The employee must produce to the employer—
a statement from an adoption agency or other ap-
propriate body of the placement of the child for
adoption purposes; or
presumed date confirming that the employee or em-
ployee’s spouse is to have custody of the child
pending application for an adoption order.

“Child”: A person to whom an employee or employee’s
spouse has given birth, or who is adopted by an employee
or employee’s spouse or who is placed with an employee
or employee’s spouse with a view to permanent adop-
tion. This does not include a child or stepchild of the
employee or employee’s spouse who has previously lived
with the employee for a period of 6 months or more.
“Expected date of birth”: The day certified by a medical
practitioner, to be the day on which the birth of the child
of the employee, or employee’s spouse is expected.
“Maternity leave”: Unpaid parental leave of up to 12
months taken by a female employee in connection with
her pregnancy, and the subsequent birth of a child.
“Parental leave”: Any period of maternity leave, pater-
nity leave and/or adoption leave of up to 12 months taken
in connection with the birth or adoption of a child.
“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection
with the birth or adoption of a child. Such an employee
is permitted to take one week of unpaid paternity leave
immediately after the birth or adoption of a child, in con-
junction with any leave taken by his spouse.

35.1 Entitlement to parental leave
35.1.1 Employees are entitled to parental leave in con-

nection with the birth or adoption of a child, in
accordance with this clause.

35.1.2 Parental leave only applies to part-time or full
time employees. Temporary full time or part-time
employees on fixed term contracts are only eligi-
ble for parental leave for the duration of their fixed
term contract of employment.

35.1.3 For female employees parental leave may, at the
employee’s discretion, commence prior to 6
weeks before the expected date of birth of the
child.

35.1.4 The minimum period of absence on maternity
leave will commence six weeks before the ex-
pected date of birth and end six weeks after the
day on which the birth has taken place, however
an employee may apply to the Managing Direc-
tor to vary this period provided her application is
supported by a certificate from a registered medi-
cal practitioner indicating that the employee is
fit to continue or resume duty within this mini-
mum period.

35.2 Eligibility for parental leave
35.2.1 An employee must comply with the certification

and notice requirements to be entitled to parental
leave, unless these requirements are waived by
the employer.
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35.2.2 Any entitlement to parental leave is reduced by
any amount of parental leave taken by the em-
ployee’s spouse in relation to the same child.
Parental leave is not to be taken simultaneously
by both parents, except during one week of pa-
ternity leave taken immediately after the birth or
adoption of a child.

35.3 Notice requirements

An employee is to give the employer at least 10 weeks writ-
ten notice of the intention to take parental leave other than for
the purposes of adoption and of the expected duration of the
leave.

35.4 Transfer to a safe job

Where in the opinion of a registered medical practitioner
illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the employee make it
inadvisable for the employee to continue her present work,
she may be transferred to a safe job, at the rate and on the
conditions attached to that job or at the employee’s substan-
tive level, whichever is the higher, until the employee
commences parental leave.

35.5 Variation and/or cancellation of parental leave period

35.5.1 The period of parental leave may be lengthened
or shortened by Agreement between the employer
and the employee, provided that the amount of
leave does not exceed the maximum allowed.

35.5.2 The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.

35.5.3 Parental leave applied for, but not commenced,
by an employee for any reason is cancelled. Rea-
sons for cancellation include, but are not limited
to—

35.5.3(a) where a pregnancy terminates, other
than by the birth of a living child;

35.5.3(b) or where a planned adoption or place-
ment of a child does not proceed.

35.5.3(c) An employee must notify the employer
of any change in certification details.

35.6 Parental leave and sick leave

35.6.1 Where the pregnancy of an employee terminates
after 28 weeks, other than by the birth of a living
child, and the employee is not on parental leave,
she is entitled to sick leave in accordance with
Award entitlements.

35.6.2 An employee who suffers any illness or injury
related to her pregnancy and/or the birth whilst
on parental leave cannot utilise sick leave enti-
tlements.

35.6.3 An employee may utilise sick leave entitlements
in accordance with clause 27.1—Sick Leave when
not on parental leave.

35.7 Special adoption leave

An employee is entitled to special unpaid adoption leave of
up to 2 days to attend any compulsory interviews, examina-
tions or the like which are required by the adoption procedure.

35.8 Effect of parental leave on leave entitlements and em-
ployment

35.8.1 Any absence on parental leave will not break the
continuity of service.

35.8.2 However, absence on parental leave will not be
taken into account for the purpose of salary in-
crement progression. Paid leave entitlements such
as annual leave, long service leave and public holi-
days will not accrue during any period of parental
leave.

35.8.3 An employee may, instead of or in conjunction
with parental leave, take annual leave or long serv-
ice leave entitlements to which he or she is
entitled.

An employee proceeding on parental leave may
elect to utilise—
35.8.3(a) accrued annual leave
35.8.3(b) accrued long service leave
for the whole or part of the period referred to in
subclause 35.1 of this clause. The periods of leave
referred to in paragraphs 35.8.3(a) and 35.8.3(b)
of this subclause, which are utilised, will be paid
leave.

35.9 Replacement employees
35.9.1 Before the employer engages a replacement em-

ployee (including a temporarily promoted or
transferred employee), the employer must inform
that person of the temporary nature of the em-
ployment, and of the rights of the person on
parental leave who is being replaced.

35.9.2 The employer does not have to engage a replace-
ment employee if one is not required.

35.10 Return to work after parental leave
35.10.1 An employee must confirm to the employer an

intention of returning to work prior to re-com-
mencing work.

35.10.2 An employee returning to work from parental
leave is entitled to the position held immediately
before beginning parental leave. Where the em-
ployee was transferred to a safe job, the employee
is entitled to return to the position occupied im-
mediately prior to transfer.

35.10.3 Where the position no longer exists, the employee
is entitled to the same classification and pay to
that of the employee’s former position, and for
which the employee is qualified and capable of
performing.

35.10.4 Where immediately before commencing paren-
tal leave, an employee was acting in a higher
position, or performing additional duties on a tem-
porary basis, this subclause only applies in respect
of the position held by the employee immediately
before taking the acting or temporary position.

35.11 Termination of employment and parental leave
35.11.1 An employee may terminate his or her employ-

ment at any time during a period of parental leave,
by giving the employer the appropriate period of
notice detailed in the relevant award.

35.11.2 The employer must not terminate an employee
or transfer them from their existing position on
the grounds of the employee’s parental leave ap-
plication and/or absence on parental leave.

36.—EMERGENCY AND COMMUNITY SERVICE
LEAVE

36.1 Emergency Service Leave may be granted to an Em-
ployee who is an active volunteer member of the—

• Western Australian State Emergency Service;
• Western Australian Bush Fire Brigade;
• St John Ambulance Brigade;
• Defence Force Reserves;
• Sea and rescue associations; or
• Other similar Authorities or bodies, recognised by

the College.
to attend emergencies as declared by the recognised Author-
ity or body provided that it does not interfere with essential
customer service and work requirements.

36.2 If an employee is an active member of a recognised
Authority or body they are to advise the College of member-
ship in writing at the commencement of employment or
membership in order to seek leave to attend emergencies.

36.3 The employer will be advised as soon as possible by
the employee, the emergency service or such other persons as
to the absence and, where possible, the expected duration of
the absence. Such advice will be provided within 24 hours of
the event or activity requiring the person’s absence.

36.4 The employee must complete a leave of absence form
immediately upon return to work.
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36.5 The application form must be accompanied by a cer-
tificate from the emergency organisation certifying that the
employee was required for the specified period. If a certifi-
cate of attendance is not provided from the emergency service
organisation absence may be considered to be leave without
pay. If the absence is deemed to be leave without pay, any
adjustment in entitlements arising as a result of not proving a
certificate of service will be processed in the next scheduled
pay period.

36.6 An employee, who during the course of the emergency
volunteers their services to an emergency service organisa-
tion, will comply with subclauses 36.2 to 36.5 inclusive.

36.7 Such leave will not affect any continuity of service for
the purpose of higher duties arrangements or eligibility for
allowances.

36.8 An employee may be granted reasonable Community
Service Leave, subject to proof, to donate blood products to
the Red Cross Blood Bank.

37.—ANNUAL LEAVE LOADING

Annual leave loading provisions in the GOSAC Award have
been absorbed and no longer apply.

38.—SELF-FUNDED WORK BREAKS

38.1 Employees may receive 4 years salary over a period of
five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.

38.2 The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.

PART 7: TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK

39.—HOME BASED WORK

An employee may make application to the College to en-
gage in home based work subject to the College’s Home Based
Work policy.

40.—TRAVELLING ALLOWANCE

40.1 This clause replaces Clause 42. —Travelling Allow-
ance of the Government Officers’ Salaries, Allowances and
Conditions Award in its entirety.

40.2 An employee who travels on official business will be
reimbursed reasonable expenses on the basis of the produc-
tion of receipts for reasonable expenses. Reasonable expenses
will include but not be limited to accommodation costs, pur-
chase of meals as necessary, and cost of transport to destination.

40.3 In addition to clause 40.2—Travelling Allowance above,
an employee will be reimbursed reasonable incidental expenses
such as train, bus and taxi fares, official telephone calls, laun-
dry and dry cleaning expenses, on production of receipts.

40.4 If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee will be reimbursed the actual cost of
such accommodation.

40.5 Reimbursement of expenses will not be suspended
should an employee become ill whilst travelling, provided
leave for the period of such illness is approved in accordance
with provisions of Clause 28.1—Sick Leave of this Agree-
ment, and the employee continues to incur accommodation,
meal and incidental expenses.

40.6 Reimbursement claims for travelling in excess of 14
days in one month will not be passed for payment by a certi-
fying employee unless the Managing Director has endorsed
the account.

40.7 An employee who is relieving at or temporarily trans-
ferred to any place within a radius of fifty (50) kilometres
measured from the employee’s headquarters will not be reim-
bursed the cost of midday meals purchased, but an employee
travelling on duty within that area which requires absence from
the employee’s headquarters over the usual midday meal

period will be, on the production of receipts, for each meal
necessarily purchased, provided that—

40.7.1 such travelling is not a normal feature in the per-
formance of the employee’s duties; and

40.7.2 such travelling is not within the suburb in which
the employee resides.

41.—TRANSFER

41.1 The College may transfer, at the same level of classifi-
cation, an officer from one office, post or position within the
College to another such office, post or position, for which
that officer possesses the appropriate qualifications and skills,
provided the College considers it to be in its interests to do so.
Such transfers include the transfer of an employee from one
campus of the College to another campus of the College.

41.2 The decision to transfer will be equitable and free from
bias.

41.3 If the College transfers an employee in accordance with
subclause 41.1 of this Clause it will comply with the follow-
ing—

41.3.1 The transfer will be at the employee’s current clas-
sification level;

41.3.2 The transfer will not result in a loss of the em-
ployee’s continuity of service;

41.3.3 The transfer will not change the tenure of the em-
ployee;

41.3.4 The College’s and employee’s needs will be taken
into account in the transfer decision. The employ-
ee’s needs include distance of new work site from
place of residence, skills, qualification and expe-
rience of the employee, requirement to undertake
training to perform the duties of the new posi-
tion.

41.3.5 The employee will be notified of the transfer de-
cision and arrangements. The College will give
the employee at least four weeks notice of inten-
tion to transfer.

41.3.6 Policies relating to transfer will be documented,
equitable, free from bias, applied consistently and
accessible to College employees.

41.3.7 The decisions and processes relating to transfer
will embody the principles of natural justice in-
cluding access to documentation specifically
relating to the particular employee’s transfer, ex-
planation as to the reasons for the transfer and
consultation with the employee where their in-
put is taken into consideration;

41.3.8 The transfer decision will be capable of review;
and

41.3.9 The appropriate confidentiality will be observed.

41.4 The College must adhere to the Public Sector Stand-
ards in Human Resource Management standard regarding
transfer.

41.5 The College will act in accordance with the report and
implement any recommendations of a reviewer selected by
the Commissioner for Public Sector Standards to investigate
any suspected breach of standard in accordance with s.15 of
the Public Sector Management (Review Procedures) Regula-
tions 1995.

41.6 If the College does not act in accordance with and
implement the recommendations of the reviewer selected by
the Commissioner for Public Sector Standards, the College
will be in breach of the Agreement.

41.7 Should an application for a breach of the Public Sector
Standard relating to Transfer be lodged with the Managing
Director within 15 days of an employee being notified of a
decision to transfer and a review of the transfer be carried out,
the status quo will remain until such time as the reviewer has
made recommendations.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.60

SC
H

E
D

U
L

E
 A

—
SA

L
A

R
IE

S
E

N
T

E
R

P
R

IS
E

 B
A

R
G

A
IN

IN
G

 A
G

R
E

E
M

E
N

T
 2

00
0

SC
H

E
D

U
L

E
 A

L
E

V
E

L
C

ol
um

n 
A

 -
C

ur
re

nt
 A

nn
ua

l
Sa

la
ry

 R
at

es

C
ol

um
n 

B
 –

D
at

e 
O

f
R

eg
is

tr
at

io
n

1.
5%

N
ew

 F
or

tn
ig

ht
ly

R
at

e

C
ol

um
n 

C
 –

A
nn

ua
l S

al
ar

y 
as

 a
t

F
ir

st
 P

ay
 P

er
io

d 
on

 o
r

A
ft

er
 M

ar
ch

 1
5,

 2
00

1
1.

5%

N
ew

 F
or

tn
ig

ht
ly

R
at

e

C
ol

um
n 

D
 –

A
nn

ua
l S

al
ar

y 
as

 a
t

F
ir

st
 P

ay
 P

er
io

d 
on

 o
r

A
ft

er
 M

ar
ch

 1
5,

 2
00

2
3%

*

N
ew

 F
or

tn
ig

ht
ly

R
at

e

L
E

V
E

L
 1

A
ge

 1
6

12
,9

00
13

,0
94

50
1.

99
13

,2
90

50
9.

52
13

,6
89

52
4.

80

A
ge

 1
7

15
,0

75
15

,3
01

58
6.

62
15

,5
31

59
5.

42
15

,9
97

61
3.

29

A
ge

 1
8

17
,5

85
17

,8
49

68
4.

30
18

,1
17

69
4.

56
18

,6
60

71
5.

40

A
ge

 1
9

20
,3

55
20

,6
60

79
2.

09
20

,9
70

80
3.

97
21

,5
99

82
8.

09

A
ge

 2
0

22
,8

58
23

,2
01

88
9.

49
23

,5
49

90
2.

83
24

,2
55

92
9.

92

Y
E

A
R

 1
25

,1
10

25
,4

87
97

7.
12

25
,8

69
99

1.
78

26
,6

45
10

21
.5

3

Y
E

A
R

 2
25

,8
83

26
,2

71
1,

00
7.

20
26

,6
65

10
22

.3
1

27
,4

65
10

52
.9

8

Y
E

A
R

 3
26

,6
56

27
,0

56
1,

03
7.

28
27

,4
62

10
52

.8
4

28
,2

86
10

84
.4

3

Y
E

A
R

 4
27

,4
23

27
,8

34
1,

06
7.

13
28

,2
52

10
83

.1
4

29
,0

99
11

15
.6

3

Y
E

A
R

 5
28

,1
96

28
,6

19
1,

09
7.

21
29

,0
48

11
13

.6
7

29
,9

20
11

47
.0

8

Y
E

A
R

 6
28

,9
68

29
,4

03
1,

12
7.

25
29

,8
44

11
44

.1
6

30
,7

39
11

78
.4

9

Y
E

A
R

 7
29

,8
57

30
,3

05
1,

16
1.

85
30

,7
59

11
79

.2
8

31
,6

82
12

14
.6

5

Y
E

A
R

 8
30

,4
71

30
,9

28
1,

18
5.

74
31

,3
92

12
03

.5
3

32
,3

34
12

39
.6

3

Y
E

A
R

 9
31

,3
80

31
,8

51
1,

22
1.

11
32

,3
28

12
39

.4
3

33
,2

98
12

76
.6

1

L
E

V
E

L
 2

Y
E

A
R

 1
32

,4
68

32
,9

55
1,

26
3.

45
33

,4
49

12
82

.4
0

34
,4

53
13

20
.8

8

Y
E

A
R

 2
33

,3
02

33
,8

02
1,

29
5.

91
34

,3
09

13
15

.3
4

35
,3

38
13

54
.8

0

Y
E

A
R

 3
34

,1
79

 
34

,6
92

13
30

.0
3

 
35

,2
12

13
49

.9
8

 
36

,2
68

13
90

.4
8

Y
E

A
R

 4
35

,1
05

 
35

,6
32

1,
36

6.
07

 
36

,1
66

13
86

.5
6

 
37

,2
51

14
28

.1
5

Y
E

A
R

 5
36

,0
74

 
36

,6
15

1,
40

3.
77

 
37

,1
64

14
24

.8
3

 
38

,2
79

14
67

.5
8

 
 

 
 

 
 

 
 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 6181 W.A.I.G.

L
E

V
E

L
C

ol
um

n 
A

 -
C

ur
re

nt
 A

nn
ua

l
Sa

la
ry

 R
at

es

C
ol

um
n 

B
 –

D
at

e 
O

f
R

eg
is

tr
at

io
n

1.
5%

N
ew

 F
or

tn
ig

ht
ly

R
at

e

C
ol

um
n 

C
 –

A
nn

ua
l S

al
ar

y 
as

 a
t

F
ir

st
 P

ay
 P

er
io

d 
on

 o
r

A
ft

er
 M

ar
ch

 1
5,

 2
00

1
1.

5%

N
ew

 F
or

tn
ig

ht
ly

R
at

e

C
ol

um
n 

D
 –

A
nn

ua
l S

al
ar

y 
as

 a
t

F
ir

st
 P

ay
 P

er
io

d 
on

 o
r

A
ft

er
 M

ar
ch

 1
5,

 2
00

2
3%

*

N
ew

 F
or

tn
ig

ht
ly

R
at

e

L
E

V
E

L
 3

 
 

 
 

 
 

 
 

Y
E

A
R

 1
37

,4
07

 
37

,9
68

1,
45

5.
65

 
38

,5
38

14
77

.4
8

 
39

,6
94

15
21

.8
1

Y
E

A
R

 2
38

,4
45

 
39

,0
22

1,
49

6.
04

 
39

,6
07

15
18

.4
8

 
40

,7
95

15
64

.0
3

Y
E

A
R

 3
39

,5
15

 
40

,1
08

1,
53

7.
68

 
40

,7
09

15
60

.7
4

 
41

,9
31

16
07

.5
6

Y
E

A
R

 4
40

,6
14

 
41

,2
23

1,
58

0.
44

 
41

,8
42

16
04

.1
5

 
43

,0
97

16
52

.2
7

 
 

 

L
E

V
E

L
 4

 
 

 

Y
E

A
R

 1
42

,1
20

 
42

,7
52

1,
63

9.
05

 
43

,3
93

16
63

.6
3

 
44

,6
95

17
13

.5
4

Y
E

A
R

 2
43

,3
01

 
43

,9
51

1,
68

5.
00

 
44

,6
10

17
10

.2
8

 
45

,9
48

17
61

.5
9

Y
E

A
R

 3
44

,5
16

 
45

,1
84

1,
73

2.
28

 
45

,8
61

17
58

.2
7

 
47

,2
37

18
11

.0
2

 
 

 

L
E

V
E

L
 5

 
 

 

Y
E

A
R

 1
46

,8
55

 
47

,5
58

1,
82

3.
30

 
48

,2
71

18
50

.6
5

 
49

,7
19

19
06

.1
7

Y
E

A
R

 2
48

,4
37

 
49

,1
64

1,
88

4.
86

 
49

,9
01

19
13

.1
4

 
51

,3
98

19
70

.5
3

Y
E

A
R

 3
50

,0
80

 
50

,8
31

1,
94

8.
80

 
51

,5
94

19
78

.0
3

 
53

,1
41

20
37

.3
7

Y
E

A
R

 4
51

,7
85

 
52

,5
62

2,
01

5.
15

 
53

,3
50

20
45

.3
8

 
54

,9
51

21
06

.7
4

 
 

 
 

 
 

* 
T

he
 p

ay
m

en
t 

of
 t

hi
s 

in
cr

ea
se

 is
 s

ub
je

ct
 t

o 
th

e 
ap

pr
ov

al
 o

f 
th

e 
C

ab
in

et
 S

ta
nd

in
g 

C
om

m
it

te
e 

on
 L

ab
ou

r 
R

el
at

io
ns

L
E

V
E

L
 6

 
 

 
 

 
 

 
 

 
 

 

Y
E

A
R

 1
 

54
,5

26
 

55
,3

44
2,

12
1.

81
 

56
,1

74
21

53
.6

4
 

57
,8

59
22

18
.2

5

Y
E

A
R

 2
 

56
,3

90
 

57
,2

36
2,

19
4.

35
 

58
,0

94
22

27
.2

6
 

59
,8

37
22

94
.0

8

Y
E

A
R

 3
 

58
,3

05
 

59
,1

80
2,

26
8.

87
 

60
,0

67
23

02
.9

0
 

61
,8

69
23

71
.9

9

Y
E

A
R

 4
 

60
,3

38
 

61
,2

43
2,

34
7.

98
 

62
,1

62
23

83
.2

0
 

64
,0

27
24

54
.6

9

 
 

 
 

 

L
E

V
E

L
 7

 
 

 
 

Y
E

A
R

 1
 

63
,4

54
 

64
,4

06
2,

46
9.

23
 

65
,3

72
25

06
.2

7
 

67
,3

33
25

81
.4

6

Y
E

A
R

 2
 

65
,6

10
 

66
,5

94
2,

55
3.

13
 

67
,5

93
25

91
.4

3
 

69
,6

21
26

69
.1

7

Y
E

A
R

 3
 

67
,9

56
 

68
,9

75
2,

64
4.

42
 

70
,0

10
26

84
.0

9
 

72
,1

10
27

64
.6

1



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.62

L
E

V
E

L
C

ol
um

n 
A

 -
C

ur
re

nt
 A

nn
ua

l
Sa

la
ry

 R
at

es

C
ol

um
n 

B
 –

D
at

e 
O

f
R

eg
is

tr
at

io
n

1.
5%

N
ew

 F
or

tn
ig

ht
ly

R
at

e

C
ol

um
n 

C
 –

A
nn

ua
l S

al
ar

y 
as

 a
t

F
ir

st
 P

ay
 P

er
io

d 
on

 o
r

A
ft

er
 M

ar
ch

 1
5,

 2
00

1
1.

5%

N
ew

 F
or

tn
ig

ht
ly

R
at

e

C
ol

um
n 

D
 –

A
nn

ua
l S

al
ar

y 
as

 a
t

F
ir

st
 P

ay
 P

er
io

d 
on

 o
r

A
ft

er
 M

ar
ch

 1
5,

 2
00

2
3%

*

N
ew

 F
or

tn
ig

ht
ly

R
at

e

L
E

V
E

L
 8

 
 

 
 

Y
E

A
R

 1
 

71
,7

69
 

72
,8

46
2,

79
2.

80
 

73
,9

38
28

34
.6

9
 

76
,1

56
29

19
.7

3

Y
E

A
R

 2
 

74
,5

00
 

75
,6

18
2,

89
9.

07
 

76
,7

52
29

42
.5

6
 

79
,0

54
30

30
.8

4

Y
E

A
R

 3
 

77
,8

87
 

79
,0

55
3,

03
0.

87
 

80
,2

41
30

76
.3

4
 

82
,6

48
31

68
.6

3

 
 

 
 

 
 

 

L
E

V
E

L
 9

 
 

 
 

 
 

 
 

 

Y
E

A
R

 1
 

82
,1

17
 

83
,3

49
3,

19
5.

48
 

84
,5

99
32

43
.4

1
 

87
,1

37
33

40
.7

1

Y
E

A
R

 2
 

84
,9

75
 

86
,2

50
3,

30
6.

69
 

87
,5

43
33

56
.3

0
 

90
,1

70
34

56
.9

8

Y
E

A
R

 3
 

88
,2

34
 

89
,5

58
3,

43
3.

51
 

90
,9

01
34

85
.0

2
 

93
,6

28
35

89
.5

7

 
 

 
 

 

C
L

A
SS

 1
 

93
,1

62
 

94
,5

59
3,

62
5.

28
 

95
,9

78
36

79
.6

6
 

98
,8

57
37

90
.0

5

C
L

A
SS

 2
 

98
,0

90
 

99
,5

61
3,

81
7.

05
 

10
1,

05
5

38
74

.3
0

 
10

4,
08

6
39

90
.5

3

C
L

A
SS

 3
 

10
3,

01
6

 
10

4,
56

1
4,

00
8.

74
 

10
6,

13
0

40
68

.8
7

 
10

9,
31

4
41

90
.9

3

C
L

A
SS

 4
 

10
7,

94
5

 
10

9,
56

4
4,

20
0.

54
 

11
1,

20
8

42
63

.5
5

 
11

4,
54

4
43

91
.4

6

 
 

 
 

 

L
E

V
E

L
 2

/4
 

 
 

 

Y
E

A
R

 1
 (

2.
1)

 
32

,4
68

 
32

,9
55

1,
26

3.
45

 
33

,4
49

12
82

.4
0

 
34

,4
53

13
20

.8
8

Y
E

A
R

 2
 (

2.
3)

 
34

,1
79

 
34

,6
92

1,
33

0.
03

 
35

,2
12

13
49

.9
8

 
36

,2
68

13
90

.4
8

Y
E

A
R

 3
 (

2.
5)

 
36

,0
74

 
36

,6
15

1,
40

3.
77

 
37

,1
64

14
24

.8
3

 
38

,2
79

14
67

.5
8

Y
E

A
R

 4
 (

3.
2)

 
38

,4
45

 
39

,0
22

1,
49

6.
04

 
39

,6
07

15
18

.4
8

 
40

,7
95

15
64

.0
3

Y
E

A
R

 5
 (

4.
1)

 
42

,1
20

 
42

,7
52

1,
63

9.
05

 
43

,3
93

16
63

.6
3

 
44

,6
95

17
13

.5
4

Y
E

A
R

 6
 (

4.
3)

 
44

,5
16

 
45

,1
84

1,
73

2.
28

 
45

,8
61

17
58

.2
7

 
47

,2
37

18
11

.0
2

 
 

 
 

 

O
T

H
E

R
 

 
 

 

Jo
b 

Sk
ill

s 
T

ra
in

ee
s

 
19

,6
25

 
19

,9
19

76
3.

68
 

20
,2

18
77

5.
14

 
20

,8
25

79
8.

39

   
U

nd
er

 2
1

 
16

,5
93

 
16

,8
42

64
5.

70
 

17
,0

95
65

5.
38

 
17

,6
07

67
5.

04



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 6381 W.A.I.G.

SCHEDULE B—PRODUCTIVITY IMPROVEMENTS

PRODUCTIVITY IMPROVEMENT PLAN
Staff will actively participate in the development and im-

plementation of a Productivity Improvement Plan/s (PIP/s) as
determined by the Managing Director.

PIPs may be developed at the College or Campus level, or
any combination as determined by the Managing Director.

The PIP/s may involve changes to work practices, but will
not involve changes to award/agreement/enterprise bargain-
ing agreement employment conditions.

Subject to the approval of the Cabinet Standing Committee
on Labour Relations, a 3% pay increase will be paid to em-
ployees from the first pay period on or after 15 March 2002
for productivity improvements.

SCHEDULE C—SIGNATORIES OF PARTIES TO THE
AGREEMENT

The following signatories are authorised to sign this Agree-
ment.

Signatories
...........Signed............ Date 20/12/00
Employer—

Mr Ian Hill, Chief Executive, Western Australian Depart-
ment of Training and Employment

Signed for and on behalf of the Civil Service Association of
Western Australia (Inc) by
...........Signed............ Date 20.12.2000 Common Seal
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc

SCHEDULE D—ALPHABETICAL LISTING OF
PROVISIONS

Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Availability of Agreements
Breaches of Discipline
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation Provisions
Definitions
Dispute Resolution Procedure
Emergency and Community Service Leave
Flexitime
Higher Duties
Home Based Work
Hours of Work
Long Service Leave
No Further Claims
Number of Employees Covered
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Salary Packaging
Scope
Self Funded Work Breaks
Short Leave
Sick Leave and Family/Carer’s Leave
Signatories of Parties to the Agreement
Substandard Performance
Term of Agreement and Renegotiation
Title
Transfer
Travelling Allowance
Variation of Allowances

DEPARTMENT OF EDUCATION SERVICES
ENTERPRISE BARGAINING AGREEMENT 2000.

No. PSAAG 82 of 2000.
2000 WAIRC 01713

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES ACTING CHIEF EXECUTIVE
OFFICER, DEPARTMENT OF
EDUCATION SERVICES AND THE
CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
(INCORPORATED), APPLICANTS
v.
(NOT APPLICABLE), RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 2 JANUARY 2001
FILE NO/S PSAAG 82 OF 2000
CITATION NO. 2001 WAIRC 01713
_________________________________________________________________________

Result Agreement registered
_________________________________________________________________________

Order.
HAVING heard Mr D McEvoy on behalf of the Acting Chief
Executive Officer, Department of Education Services and Mr
M Sims on behalf of The Civil Service Association of West-
ern Australia (Incorporated), and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT The Department of Education Services Enter-
prise Bargaining Agreement 2000 in the terms of the
following schedule be registered on the 2nd day of Janu-
ary 2001 and shall replace the Department of Education
Services Enterprise Bargaining Agreement 1998 (PSAAG
104 of 1998).

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner

Public Service Arbitrator.

Schedule.

1.—TITLE
This Agreement shall be known as the Department of

Education Services Enterprise Bargaining Agreement 2000
and shall replace the Department of Education Services
Enterprise Bargaining Agreement 1998.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope of the Agreement
4. Definitions
5. Parties to the Agreement
6. Number of Employees Covered
7. Term of Agreement and Renegotiation
8. No Further Claims
9. Relationship to Parent Award

10. Availability of Agreement
11. Dispute Resolution Procedure
12. Objectives and Principles
13. Transitional Arrangements—Possible Amalgamation

Between the Department of Education Services and
the Curriculum Council

14. Salary Packaging
15. Salary Increases
16. Higher Duties Allowance
17. Part-Time Employment
18. Hours of Duty
19. Bankable Hours
20. Overtime
21. Employee Funded Extra Leave
22. Deferred Salary Scheme
23. Surrender of Short Leave
24. Bereavement Leave
25. Surrender of Public Service Holidays
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26. Access to Long Service Leave in Single Days
27. Pro Rata Long Service Leave
28. Study Leave
29. Ceremonial/Cultural Leave
30. Family Leave
31. Payout of Leave
32. Sick Leave
33. Parental Leave
34. Community Services Leave
35. Home Based Work
36. Child Care Arrangements
37. Signatures of Parties to the Agreement

Schedule A: Salaries
Schedule B: Home Based Work

3.—SCOPE OF THE AGREEMENT
(1) This Enterprise Bargaining Agreement shall apply to all

officers including Senior Executive Service employees em-
ployed by or working in the Department of Education Services
who are members of or eligible to be members of the Union
party to this Agreement.

4.—DEFINITIONS
In this Agreement, the following terms shall have the fol-

lowing meanings.
“Agreement” means the Department of Education Services

Enterprise Bargaining Agreement 2000.
“Department” means the Department of Education Services

(DES).
“Employee” means the same meaning as provided within

the Industrial Relations Act 1979 and who is referred to within
the provisions of Clause 3.—Scope of the Agreement.

“Employer” means the Chief Executive Officer, Department
of Education Services.

“Government” means the State Government of Western
Australia.

“Headquarters” means centre of operations to which an
Employee is first posted with the employer, or later perma-
nently transferred to another centre of operations.

“PSA” means Public Service Award 1992 as amended.
“Union” means Civil Service Association of Western Aus-

tralia Incorporated.
“WAIRC” means the Western Australian Industrial Relations

Commission.

5.—PARTIES TO THE AGREEMENT
This Agreement is made between the Chief Executive Of-

ficer, the Department of Education Services and the Civil
Service Association of Western Australia Incorporated.

6.—NUMBER OF EMPLOYEES COVERED
As at the date of registration the approximate number of

employees covered by this Agreement will be up to twenty
six (26).

7.—TERM OF AGREEMENT AND RENEGOTIATION
(1) This Agreement shall have effect from the date of regis-

tration in the Western Australian Industrial Relations
Commission, and continue for 24 months.

(2) The parties to this Agreement shall meet not later than 6
months prior to the expiry of this Agreement in order to com-
mence negotiations for the replacement of this Agreement.

(3) The pay quantum achieved as a result of this Agreement
will remain and form the base pay rates for future Agreements
or continue to apply in the absence of a future Agreement,
except where the award salary rate is higher in which case the
award rate shall apply.

(4) This Agreement may be varied, renewed, replaced or
cancelled as appropriate within the term of this Agreement,
by consent between the parties.

8.—NO FURTHER CLAIMS
The parties to this Agreement undertake that for the dura-

tion of the Agreement there shall be no further salary or wage
increases sought or granted except for those provided under
the terms of this Agreement or provided for in National or
State Wage Case Decisions.

9.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read in conjunction with the Pub-

lic Service Award 1992. In the case of any inconsistencies,
this Agreement shall have precedence to the extent of any in-
consistencies. Where the Agreement is silent the Award applies.

10.—AVAILABILITY OF AGREEMENT
Every Employee shall be entitled to a copy of this Agree-

ment. In addition, a copy or copies of this Agreement will be
kept in an easily accessible place or places within the agency,
and the location of the copies will be clearly communicated
to all Employees. The employer may utilize computer re-
sources to disseminate this Agreement.

11.—DISPUTE RESOLUTION PROCEDURE
This dispute settlement procedure will apply to any ques-

tions, dispute or difficulties that arise under this Agreement—
(1) The Union representative and /or the employee/s con-

cerned shall discuss the matters with the immediate
supervisor in the first instance. An employee may
be accompanied by a Union representative.

(2) If the matter is not resolved within 7 working days
following the discussion in accordance with para-
graph (1) the matter shall be referred by the Union
representative or employee to the employer for reso-
lution.

(3) If the matter is not resolved within 7 working days
of the Union representative’s or employee’s notifi-
cation of the dispute to the employer, it may be
referred by the Union or the employer to the WAIRC.

12.—OBJECTIVES AND PRINCIPLES
(1) This new Enterprise Bargaining Agreement continues

the objectives of the previous Agreement. It will benefit Em-
ployees and the Department of Education Services by—

• improving productivity within the Department;
• rewarding Employees for improved productivity

achieved within the Department;
• improving the quality of working life for Employ-

ees at all levels by involving them more in the
corporate planning for each office and in contribut-
ing to ongoing improvements for the DES as a whole;
and

• developing the skills of Employees through provi-
sion of appropriate training in line with performance
management decisions.

(2) The parties to this Agreement are committed to the con-
tinuation and enhancement of productivity initiatives designed
to increase the efficiency and effectiveness of the Department
in accordance with the productivity milestones outlined in
Clause 15 subclause 2(b).

13.—TRANSITIONAL ARRANGEMENTS—POSSIBLE
AMALGAMATION BETWEEN DEPARTMENT OF

EDUCATION SERVICES AND CURRICULUM
COUNCIL

The process for Employee involvement in the possible amal-
gamation of the Department of Education Services and
Curriculum Council include the following—

(1) The General Principles for the Management of the
Amalgamation Process of the Department of Edu-
cation Services and the Curriculum
Council—December 1999 will form the guide for
the process of amalgamation.

(2) The parties further agree to establish a Joint Forum
to—

(a) monitor; review; have input into the progress
of the implementation of the Agreement;

(b) actively share information and consult on cor-
porate strategic issues affecting the
Department of Education Services business
operation.

(3) The parties to the Joint forum will consist of senior
management and staff including union representa-
tives. Staff including union representatives will have
sufficient time off during working hours to perform
this function. Union representatives may have time
off to consult members and access to facilities in-
cluding phone, fax, email and photocopying.
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14.—SALARY PACKAGING
(1) An Employee may, by agreement with the Employer,

enter into a salary packaging arrangement.
(2) Salary packaging is an arrangement whereby the entitle-

ments under this Agreement, contributing toward the Total
Employment Cost (as defined) of an Employee, can be re-
duced by and substituted with another, or other benefits.

(3) For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits ag-
gregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.

The TEC for the purposes of salary packaging, is calculated
by adding—

(a) The base salary;
(b) Other cash allowances, eg annual leave loading;
(c) Non cash benefits, eg superannuation, motor vehi-

cles etc;
(d) Any Fringe Benefit Tax liabilities currently paid; and
(e) Any variable component, eg performance based in-

centives (where they exist).
(4) Where an Employee enters into a salary packaging ar-

rangement they will be required to enter into a separate written
agreement with the Employer that sets out the terms and con-
ditions of the arrangement.

(5) The salary packaging arrangement must be cost neutral
in relation to the total cost to the Employer.

(6) The salary packaging arrangement must comply with
relevant taxation laws and the Employer will not be liable for
additional tax, penalties or other costs payable or which may
become payable by the Employee.

(7) In the event of any increase or additional payments of
tax or penalties associated with the employment of the Em-
ployee or the provision of Employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
shall be borne by the Employee.

(8) In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the Employee may vary or cancel a salary
packaging arrangement.

(9) The cancellation of salary packaging will not cancel or
otherwise affect the operation of this Agreement.

(10) The Employer shall not unreasonably withhold agree-
ment to salary packaging on request from an Employee.

(11) The Dispute Settlement Procedures contained in this
Agreement shall be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not re-
solved, the matter may be referred by either party to the
WAIRC.

15.—SALARY INCREASES
(1) Employees will receive the salary as contained in Sched-

ule A of this Agreement.
(2) The following salary increases are payable under this

Agreement—
(a) The first increase of 4% shall be payable from date

of registration.
(b) The second increase of 2% shall be payable 12

months from date of registration, subject to the com-
pletion of the following productivity initiatives:

• Council of Teaching—
Cabinet submission completed; and
Business Plan Completed

• Goods and Services Tax—
Reporting system automated; and
Electronic Business Activity Statement
introduced

• Records Management—
Up-dated retention and Disposal
Schedule approved by the Standing
Committee on Public Records;
Review of records management soft-
ware completed;
Internal policy approved; and
Training of staff completed.

• International Education
Review of State’s policy guidelines for
the registration of education providers
to international students will be com-
pleted;
30% of the new national compliance
audits and report outcomes under the
requirements of State and Common-
wealth legislation will be completed
with current staff. The remaining 70%
will be subject to a funding request as
part of the 2001-02 budget proposal.

(3) Should a salary increase milestone target not result in a
pay increase, subject to Cabinet Sub Committee on Labour
Relations approval, a salary increase will be paid subject to
level of funding available and demonstration that productiv-
ity has occurred.

(4) An Employee shall be entitled to seek reclassification of
his/her salary level when—

• The work value and skills requirements for the posi-
tion are significantly and permanently increased, or

• the position’s duties and skills requirements are com-
parable with other public sector positions, which
have been classified at a higher level.

(5) The new salary level shall be at the level of the first year
of the new classification in the Enterprise Bargaining Agree-
ment salary level, except that all acting experience at the new
level or at a higher level will contribute towards an increment
at the new salary level.

16.—HIGHER DUTIES ALLOWANCE
(1) An allowance is applicable where an Employee is di-

rected to perform some or all of the duties of a higher classified
position provided that the Employee acts at the higher level
for a continuous period of more than ten (10) consecutive
working days.

(2) If the Employee undertakes continuous periods of act-
ing up to 10 days these will be recorded in personnel records
and recognised as experience but no higher duties allowance
will be paid, and these periods will not be counted for incre-
mental purposes.

(3) Proportionate higher duties allowance is to be used un-
less it can be demonstrated that all duties and responsibilities
of the position are to be carried out by the Employee.

(4) All higher duties allowance payments will be made at
the minimum point of the determined classification unless
subclause 5 of this clause applies.

(5) An Employee will be entitled to receive annual incre-
ments applicable to a higher duties allowance position provided
that the Employee has acted in the position for the annual
qualifying periods and that the Employee’s performance man-
agement report is satisfactory.

(6) Higher duties allowance will apply to sick leave and
public holidays provided the leave is not the first or last day
of the acting period.

(7) Where an Employee who is in receipt of an allowance
granted under this clause and has been so for a continuous
period of twelve (12) months or more, proceeds on a period
of normal annual leave or a period of any other approved leave
of absence of not more than four weeks, the Employee shall
continue to receive the allowance for the period of leave.

(8) Subclause 7 of this clause shall also apply to an Em-
ployee who has been in receipt of an allowance for less than
twelve months if during the Employee’s absence no other
Employee acts in the office in which the Employee was acting
immediately prior to proceeding on leave and the Employee
resumes in the office immediately on return from leave.

(9) In circumstances where an Employee is required to take
on additional workload not associated with higher duties, a
Temporary Special Allowance will be payable to that Employee
for the period in which the additional workload is undertaken.

17.—PART-TIME EMPLOYMENT
(1) This clause will be read in conjunction with clause 9

Part-Time Employment in the Public Service Award (PSA)
and shall replace subclause 1 of clause 9 of the PSA.
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(2) Hours
(a) Each permanent part-time arrangement shall be confirmed

by the Employer in writing and should include the following
specifications—

(i) the agreed period of the arrangement;
(ii) the hours to be worked daily and weekly by the Em-

ployee, including start and finishing times, which
shall hereafter, be referred to as “ordinary working
hours”.

(b) The number of hours worked by the part-time Employee
may be varied with agreement by both parties. (either ver-
bally or in writing)

(c) Any variation will not incur penalties unless the hours
so worked qualify for overtime penalties for a full time Em-
ployee as per clause 20.—Overtime of this Agreement.

18.—HOURS OF DUTY
(1) This Agreement provides for Employees to access the

option of either 38.5 hours per week or 40 hours per week,
Monday to Friday. When making the choice the following
conditions will apply—

(a) After discussion with their Director, Employees
make their choice of 38.5 or 40 hours. If in the opin-
ion of their Director the responsibilities of the
position may not suit the choice made by the Em-
ployee, a memo setting out the Director’s reasons,
will be signed by both parties and placed on the per-
sonal file with a review taking place after six months.
If agreement cannot be reached after the time of the
review, the issue may be referred to the Public Serv-
ice Arbitrator.

(b) The option chosen, not withstanding subclause 1(a)
of this clause can only be changed by mutual agree-
ment except when ordered by the Public Sector
Arbitrator.

(2) The ordinary hours of work shall be 38.5 hours or 40
hours per week, Monday to Friday.

(3) All leave entitlements accrued by Employees electing to
work a 38.5 or 40 hour week shall be credited at the rate of
7.7 or 8 hours respectively per day for the period worked un-
der those arrangements.

19.—BANKABLE HOURS
(1) This clause applies only to Employees working in the

Finance Section of the Office of Non-Government Education
and International Education, Department of Education Serv-
ices.

(2) The opportunity to accumulate a credit of bankable hours
is subject to verification of the Employee’s need to work in
excess of the standard hours at certain pre-specified periods
of peak work activity.

(3) With the prior approval of the Chief Executive Officer—
(a) up to a maximum of 7.7 hours worked in excess of

38.5 hours
(b) up to a maximum of 8 hours worked in excess of 40

hours
worked in any week that coincides with a pre-specified pe-
riod of peak activity may be banked for clearing during a period
of low activity.

(4) Application for credit hours submitted to the Chief Ex-
ecutive Officer for approval for banking in accordance with
subclause 3 of this clause must be on prior recommendation
of the Director of the Office of Non-Government Education
and International Education and must specify the peak work
activity that necessitates the working of excess hours.

(5) No more than 38.5 or 40 bankable credit hours accumu-
lated in accordance with subclause 3 of this clause can be
held for clearance during a period of low activity and all hours
in excess of this shall be forfeited.

(6) Bankable credit hours accumulated during a calendar
year must be cleared by 1 May of the following year and shall
be forfeited if not cleared. Clearance of credit hours in either
half or full day lots will be subject to the approval of the Chief
Executive Officer on the recommendation of the Director of
the Office of Non-Government Education.

20.—OVERTIME
(1) The Employer can require the Employee to work rea-

sonable overtime in order for the organisation to meet its
objectives. Where possible the Employer should give at least
24 hours notice. It is accepted however that this notice will
not always be practicable. Time-in-lieu or a combination of
payment and time in lieu will be negotiated wherever possi-
ble. However, where an Employee requests, overtime will be
paid.

(2) Approved overtime worked on weekdays, Friday to
Thursday for Employees levels 1 to 5 inclusive—

(a) If overtime is cleared as time in lieu during the same
working week it will be cleared as ordinary rates;

(b) If overtime is not cleared as time in lieu during the
same working week in which it was accrued, then it
will be paid out or taken at time and one half rates.

(3) Approved overtime worked on weekdays, Monday to
Friday, for Employees level 6 and above—

(a) For Employees working a 38.5 hour week all time
worked in excess of 9 hours in any one day or 43.5
hours in any week—whichever is the greater calcu-
lation of overtime. (Friday—Thursday excluding
Saturdays and Sundays) will be subject to time off
in lieu to be calculated at ordinary time (i.e. no pen-
alty rates).

(b) For Employees working a 40 hour week all time
worked in excess of 10 hours in any one day or 45
hours in any week—whichever is the greater calcu-
lation of overtime. (Friday—Thursday excluding
Saturdays and Sundays) will be subject to time off
in lieu to be calculated at ordinary time (i.e. no pen-
alty rates).

(c) Time in Lieu is to be cleared at a time agreed to by
the Employee and the Employer.

(4) Employees working a 38.5 or 40 hour week may elect to
accumulate up to 154 or 160 hours approved overtime to be
taken as time in lieu or to be paid out at the end of the finan-
cial year, unless otherwise arranged with the Employer.

(5) All time worked on Saturdays will be paid or cleared as
time in lieu at time and one half, as mutually agreed between
Employee and Employer.

(6) All time worked on Sundays will be paid or cleared as
time in lieu at double time, as mutually agreed between Em-
ployee and Employer.

(7) All time worked on designated Public Holidays will be
paid or cleared as time in lieu at the following rates, as mutu-
ally agreed between Employee and Employer—

(i) During prescribed normal hours x time and one
half (in addition to the normal days pay)

(ii) Outside normal hours x double time and one half.
(8) For the purpose of this clause, a special allowance or

higher duties allowance will only be paid when the overtime
is worked on duties for which these allowances are specifi-
cally paid.

(9) An Employee who is required to travel on official busi-
ness outside of the Employee’s normal working hours and
away from the Employee’s usual headquarters, shall be granted
time off in lieu of such actual time spent in travelling at equiva-
lent or ordinary rates on weekdays and at time and one half
rates on Saturdays, Sundays, and public holidays.

(10) Time off in lieu will not be granted unless the total
hours travelled and worked is greater than 43.5 hours per week
(38.5 hours option) or 45 hours per week (40 hour option) for
Employees level 6 and above and greater than 38.5 hours or
40 hours for Employees level 1 to 5 inclusive.

21.—EMPLOYEE FUNDED EXTRA LEAVE
(1) Upon application, an Employee may be entitled to re-

ceive between 48 and 51 weeks pay spread over the full 52
weeks of the year, taking between 8 and 5 weeks leave instead
of 4 weeks per year. (The Employer will consider each appli-
cation for Employee Funded Extra Leave on its individual
merit.) The additional annual leave will not be able to be ac-
crued. In the event that an Employee is unable to take such
leave, his/her salary will be adjusted at the completion of the
twelve-month period to take account of the fact that time
worked through the year was not included in the salary.
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(2) The additional leave will not attract leave loading.
(3) The Employer will ensure that Employees are advised

of the need to take account of the impact on superannuation
and taxation.

22.—DEFERRED SALARY SCHEME
(1) With the written agreement of the Employer, an Em-

ployee may elect to receive, over a four-year period, 80% of
the salary they would otherwise be entitled to receive in ac-
cordance with this Agreement.

(2) On completion of the fourth year, the Employee will be
entitled to 12 months leave and will receive an amount equal
to 80% of the salary they were entitled to in the fourth year of
deferment.

(3) Where Employees complete four years of deferred sal-
ary and are not required to attend duty in the following year,
the period of non attendance shall not constitute a break in
service and shall count as service on a pro rata basis for all
purposes.

(4) An Employee may withdraw from this scheme prior to
completing a four-year period by written notice.  The Em-
ployee will receive a lump sum payment of salary forgone to
that time but will not be entitled to equivalent absence from
duty.

(5) Employees must provide written evidence that they have
sought professional advise on the superannuation and taxa-
tion implications associated with the Deferred Salary Scheme

23.—SURRENDER OF SHORT LEAVE
Short Leave as provided for in Clause 26.—Short Leave of

the Public Service Award 1992 shall not be available to Em-
ployees under this Agreement.

24.—BEREAVEMENT LEAVE
(1) A maximum of three days may be approved by the Em-

ployer for Bereavement Leave. The maximum will only be
granted under special circumstances: for example, where the
responsibility for funeral arrangements falls on the Employee.

(2) The entitlement to bereavement leave will be on the death
of—

(a) the spouse or de facto spouse of an Employee;
(b) the child or stepchild of an Employee;
(c) the parent or step-parent of an Employee or of the

Employee’s spouse; or
(d) any other person who, immediately before that per-

son’s death, lived with the Employee as a member
of the Employee’s family;

(e) siblings; or
(f) any other person as approved by the Chief Execu-

tive Officer.
(3) Bereavement leave is not to be taken during any other

kind of leave.
(4) An Employee who claims to be entitled to paid leave

under this clause is to provide to the Employer, if so requested
by the Employer, evidence that would satisfy a reasonable
person as to—

(a) the death that is the subject of the leave sought; and
(b) the relationship of the Employee to the deceased per-

son.

25.—SURRENDER OF PUBLIC SERVICE HOLIDAYS
The two Public Service holidays that fall on Easter Tuesday

and the day after New Year’s Day will no longer apply.

26.—ACCESS TO LONG SERVICE LEAVE IN SINGLE
DAY LOTS

Employees may clear LSL at a minimum of one day lots.
Employees, where possible, agree to cover each other’s work-
load for periods of four weeks or less.

27.—PRO RATA LONG SERVICE LEAVE
(1) Employees are entitled to 13 weeks long service leave

after a period of seven years continuous employment.
(2) After the original accrual of 13 weeks long service leave,

long service leave will be accrued, at the end of each com-
pleted credit year, at the rate of 13 calendar days per year
(approximately 9.28 working days). Subject to the operational

requirements of the Department, this leave may be taken as it
accrues.

(3) By agreement in writing between the parties, an indi-
vidual equivalent benefit payment may be accepted by an
Employee in lieu of taking accrued long service leave.

28.—STUDY LEAVE
First-degree courses from the University of Notre Dame shall

also be considered as approved courses of study.

29.—CEREMONIAL/CULTURAL LEAVE
(1) An employee covered by this agreement is entitled to

time off without loss of pay for tribal/ceremonial/cultural pur-
poses.

(2) Leave shall include leave to meet the employees’ cus-
toms, traditional law and to participate in ceremonial and
cultural activities.

(3) Ceremonial/cultural leave may be taken as whole or part
days off. Each day or part thereof, may be deducted from an-
nual leave entitlements.

(4) The employer may request reasonable evidence of the
legitimate need for the employee to be allowed time off.

(5) With the approval of the Chief Executive Officer time
off without pay may be granted for tribal/ceremonial/cultural
purposes.

(6) Ceremonial/cultural leave shall be available, but not lim-
ited to Aboriginal and Torres Strait Islanders.

30.—FAMILY LEAVE
(1) For the purpose of this clause, the definition of family

shall be ‘a person who is related to the Employee by blood,
marriage, affinity, adoption and includes a person who is
wholly or mainly dependant on, or is a member of the house-
hold of, the Employee’.

(2) Staff may take up to 5 days’ of existing sick leave per
credit year to care for immediate family members who are
sick.

(3) An application for family leave exceeding two consecu-
tive working days shall be supported by the certificate of a
registered medical practitioner or, when the nature of the ill-
ness consists of a dental condition, by the certificate of a
registered dentist.

31.—PAYOUT OF LEAVE
(1) An Employee may, with the approval of the Chief Ex-

ecutive Officer, exercise an option to receive payments rather
than taking periods of accrued annual leave or accrued long
service leave such applications being subject to the following
conditions—

(a) Availability of funds.
(b) The applicant must have taken 20 days annual leave

in the calendar year for an application for payment
in lieu of annual leave to be approved.

(c) Payment in lieu of leave will not exceed the equiva-
lent of four weeks annual leave and 13 weeks long
service leave in any one calendar year. However, ap-
plications to have greater amounts of leave paid out
will be considered when special circumstances ex-
ist.

(d) The payment will be at the salary rate, which would
have applied, had the applicant taken the leave rather
than payment in lieu.

(e) Applications received will be considered in order of
merit, however special priority will be given to cases
of personal hardship. All other applications will be
considered after the 31 May each year, to link with
availability of funds, or at a time approved by the
Chief Executive Officer.

(f) The Employer will ensure that Employees are ad-
vised of the need to take account of the impact on
superannuation and taxation.

32.—SICK LEAVE
(1) The basis for determining the entitlement to leave of

absence on the grounds of illness which an Employee may
be granted shall be ascertained by crediting the officer con-
cerned with the following sick leave credits, which shall be
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cumulative, and replace all sick leave entitlements provided
for in the Award—

Number of days on full pay
On date of appointment 6
On completion of six months’
continuous service 6.5
On completion of twelve months
continuous service and on completion
of each further period of twelve months’
continuous service 12.5

(2) Half pay entitlements held by an Employee at the com-
mencement of this Agreement will be converted to full pay.

33.—PARENTAL LEAVE
(1) Definitions
‘Employee’ includes full time, part time, permanent and fixed

term contract Employees.
‘replacement Employee’ is an Employee specifically engaged

to replace an Employee proceeding on parental leave.
(2) Eligibility for Parental Leave
(a) An Employee is entitled to a period of up to 52 weeks

parental leave following and in respect of the birth of a child
to the Employee or the Employee’s spouse/partner.

(b) Where the Employee applying for the leave is the part-
ner of a pregnant spouse one weeks leave may be taken at the
birth of the child concurrently with parental leave taken by
the pregnant Employee.

(c) Subject to subclause (b) of this clause where the Em-
ployer employs both partners the leave shall not be taken
concurrently except under special circumstances and with the
approval of the Employer.

(d) An Employee seeking to adopt a child under the age of
five years shall be entitled to three weeks parental leave at the
placement of the child and a further period of parental leave
up to a maximum of 52 weeks. Where the Employer employs
both partners, the three-week period may be taken concur-
rently.

(e) An Employee seeking to adopt a child shall be entitled
to two days unpaid leave for the Employee to attend inter-
views or examination required for the adoption procedure.
Employees working or residing outside the Perth metropoli-
tan area are entitled to an additional days leave. The Employee
may take any paid leave entitlement in lieu of this leave.

(3) Other Leave Entitlements
(a) An Employee proceeding on parental leave may elect to

utilize all or any part of accrued annual leave or long service
leave in addition to the whole or part of the period of parental
leave.

(b) (i) Subject to all other leave entitlements being exhausted
Employees shall be entitled to apply for leave without pay
following parental leave to extend parental leave up to two
years.

(ii)  Upon return to work Employees will be entitled to the
same position or a position equivalent in pay, conditions and
status and commensurate with the Employee’s skills and abili-
ties as the one held immediately prior to commencement of
leave.

(iii) Any period of leave without pay must be applied for
and approved in advance and will be granted on a year-by-
year basis. Where both parents work for the agency the total
period of leave without pay following parental leave will not
exceed two years.

(c) An Employee on parental leave is not entitled to sick
leave.

(d) Should the birth or adoption result in other than the ar-
rival of a child, the person concerned shall be entitled to such
period of paid sick leave or unpaid leave for a period certified
as necessary by a registered medical practitioner.

(e) Where a pregnant Employee not on parental leave suf-
fers illness related to the pregnancy or is required to undergo
a pregnancy related medical procedure the Employee may take
any paid sick leave to which the Employee is entitled or un-
paid leave for a period as certified necessary by a registered
medical practitioner.

(4) Notice and Variation
(a) The Employee shall give not less than ten week’s notice

in writing to the Chief Executive Officer, Department of Edu-
cation Services of the date the Employee proposes to
commence parental leave stating the period of leave to be taken.

(b) An Employee seeking to adopt a child shall not be in
breach of subclause (a) by failing to give the required period
of notice if such failure is due to the requirement of the adop-
tion agency to accept earlier or later placement of a child, or
other compelling circumstances.

(c) An Employee proceeding on parental leave may elect to
take a shorter period of parental leave and may at any time
during that period of leave elect to reduce or extend the pe-
riod stated in the original application provided four weeks
written notice is provided.

(5) Transfer to a Safe Job
Where illness or risks arising out of pregnancy or hazards

connected with the work assigned to the Employee make it
inadvisable for the Employee to continue in her present du-
ties, the duties shall be modified or the Employee may be
transferred to a safe position at the same classification level
until the commencement of parental leave.

(6) Replacement Employee
Prior to engaging a replacement Employee the Chief Ex-

ecutive Officer, Department of Education Services shall inform
the person of the temporary nature of the employment and the
entitlements relating to the return to work of the Employee on
parental leave.

(7) Return to Work
(a) An Employee shall confirm the intention to return to

work by notice in writing to the Employer not less than four
weeks prior to the expiration of parental leave.

(b) An Employee on return to work from parental leave shall
be entitled to the position, which the Employee occupied im-
mediately prior to proceeding on parental leave. Where the
Employee was transferred to a safe job the Employee is enti-
tled to return to the position occupied immediately prior to
transfer.

(c) Where the position occupied by the Employee no longer
exists the Employee shall be entitled to a position at the same
classification level with duties similar to that of the abolished
position.

(d) An Employee may return on a part time basis to the
same position occupied prior to the commencement of leave
or to a different position at the same classification level in
accordance with the part time provisions of the Agreement.

(e) An Employee who has returned on a part time basis may
revert to full time work at the same classification level within
two years of the recommencement of work providing a suit-
able vacancy exists.

(8) Effect of Leave on the Employment Contract
(a) An Employee employed for a fixed term contract shall

have the same entitlement to parental leave, however the pe-
riod of leave granted shall not extend beyond the term of that
contract.

(b) Absence on parental leave shall not break the continuity
of service of an Employee but shall not be taken into account
in calculating the period of service for any purpose under the
relevant award or agreement.

(c) An Employee on parental leave may terminate employ-
ment at any time during the period of leave by written notice
in accordance with the relevant award or agreement.

(d) An Employer shall not terminate the employment of an
Employee on the grounds of the Employee’s application for
parental leave or absence on leave but otherwise the rights of
the Employer in respect of termination of employment are not
affected.

34.—COMMUNITY SERVICES LEAVE
(1) Subject to the approval of the Chief Executive Officer,

Employees who are members of the WA State Emergency
Service, WA Volunteer Bush Fire Brigade, St John Ambulance
Brigade, a sea and rescue association or other such similar
body, and who are absent from duty as a result of their attend-
ance at an emergency, may be granted leave with pay for the
period of absence
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(2) The leave with pay will be granted on the basis that the
Employee is not required for the Employer’s own essential
operations and/or emergency services and the voluntary or-
ganization requiring an Employee’s services certifies that the
person was required for the specified period.

(3) The Employee shall—
(i) inform his/her supervisor as soon as is practicable

of the intended absence and its expected duration;
(ii) complete a leave of absence form upon return to

work;
(iii) supply written proof from the volunteer organisa-

tion of the Employee’s participation and submit this
with the leave form, and

(iv) if possible, supply the Employer with a copy of the
volunteer organisation’s roster, which indicated the
Employee’s commitments.

35—HOME BASED WORK
The Home Based Work arrangements as shown in Schedule

B of this Agreement shall apply for the life of this Agreement.

36—CHILD CARE ARRANGEMENTS
(1) The Employer recognises the needs of Employees with

family responsibilities and the right to address those respon-
sibilities without conflict between work and home.

(2) The parties are committed to the introduction of condi-
tions of work that assist Employees with family responsibilities
effectively discharging both responsibilities.

37—SIGNATURES OF PARTIES TO THE AGREEMENT
Signatories
Signed for and on behalf of the
DEPARTMENT OF EDUCATION SERVICES
(Signed PAUL ALBERT) Date: 22/12/00
PAUL ALBERT
A/Chief Executive Officer

Signed for and on behalf of
THE CIVIL SERVICE ASSOCIATION
OF WESTERN AUSTRALIA INCORPORATED

Common Seal
(Signed DAVE ROBINSON) Date: 20/12/00
DAVE ROBINSON
General Secretary

SCHEDULE A:  SCHEDULE OF SALARIES
Column A Column B Column C
Salary as Date of 12 months
at date registration from 1st

40 hr Option before 4% payment—
registration subject to

achievement
Level of milestones

as set out
in this

Agreement
2%

Level 1 U/17 yrs $ 13,243 $ 13,773 $14,048
17 yrs $ 15,476 $ 16,095 $16,417
18 yrs $ 18,052 $ 18,774 $19,150
19 yrs $ 20,897 $ 21,733 $22,168
20 yrs $ 23,467 $ 24,406 $24,894
1st year Adult service $ 25,778 $ 26,809 $27,345
2nd year Adult service $ 26,557 $ 27,619 $28,172
3rd year Adult service $ 27,334 $ 28,427 $28,996
4th year Adult service $ 28,106 $ 29,230 $29,815
5th year Adult service $ 28,885 $ 30,040 $30,641
6th year Adult service $ 29,662 $ 30,848 $31,465
7th year Adult service $ 30,556 $ 31,778 $32,414
8th year Adult service $ 31,176 $ 32,423 $33,072
9th year Adult service $ 32,090 $ 33,374 $34,041

Level 2 1st year $ 33,185 $ 34,512 $35,203
2nd year $ 34,026 $ 35,387 $36,095
3rd year $ 34,908 $ 36,304 $37,030
4th year $ 35,841 $ 37,275 $38,020
5th year $ 36,817 $ 38,290 $39,055

Level 3 1st year $ 38,158 $ 39,684 $40,478
2nd year $ 39,204 $ 40,772 $41,588
3rd year $ 40,280 $ 41,891 $42,729
4th year $ 41,387 $ 43,042 $43,903

Level 4 1st year $ 42,904 $ 44,620 $45,513
2nd year $ 44,092 $ 45,856 $46,773
3rd year $ 45,315 $ 47,128 $48,070

Column A Column B Column C
Salary as Date of 12 months
at date registration from 1st

40 hr Option before 4% payment—
registration subject to

achievement
Level of milestones

as set out
in this

Agreement
2%

Level 5 1st year $ 47,671 $ 49,578 $50,569
2nd year $ 49,263 $ 51,234 $52,258
3rd year $ 50,917 $ 52,954 $54,013
4th year $ 52,634 $ 54,739 $55,834

Level 6 1st year $ 55,393 $ 57,609 $58,761
2nd year $ 57,270 $ 59,561 $60,752
3rd year $ 59,212 $ 61,580 $62,812
4th year $ 61,285 $ 63,736 $65,011

Level 7 1st year $ 64,465 $ 67,044 $68,384
2nd year $ 66,665 $ 69,332 $70,718
3rd year $ 69,058 $ 71,820 $73,257

Level 8 1st year $ 72,949 $ 75,867 $77,384
2nd year $ 75,736 $ 78,765 $80,341
3rd year $ 79,191 $ 82,359 $84,006

Level 9 1st year $ 83,506 $ 86,846 $88,583
2nd year $ 86,423 $ 89,880 $91,678
3rd year $ 89,747 $ 93,337 $95,204

Class 1 $ 94,776 $ 98,567 $100,538
Class 2 $ 99,804 $103,796 $105,872
Class 3 $104,830 $109,023 $111,204
Class 4 $109,858 $114,252 $116,537

SPECIFIED CALLINGS
Column A Column B Column C
Salary as Date of 12 months
at date registration from 1st

40 hr Option before 4% payment—
registration subject to

achievement
of milestones

as set out
in this

Agreement
2%

Level 2/4 1st year $ 33,185 $ 34,512 $35,203
2nd year $ 34,908 $ 36,304 $37,030
3rd year $ 36,817 $ 38,290 $39,055
4th year $ 39,204 $ 40,772 $41,588
5th year $ 42,904 $ 44,620 $45,513
6th year $ 45,315 $ 47,128 $48,070

Level 5 1st year $ 47,671 $ 49,578 $50,569
2nd year $ 49,263 $ 51,234 $52,258
3rd year $ 50,917 $ 52,954 $54,013
4th year $ 52,634 $ 54,739 $55,834

Level 6 1st year $ 55,393 $ 57,609 $58,761
2nd year $ 57,270 $ 59,561 $60,752
3rd year $ 59,212 $ 61,580 $62,812
4th year $ 61,285 $ 63,736 $65,011

Level 7 1st year $ 64,465 $ 67,044 $68,384
2nd year $ 66,665 $ 69,332 $70,718
3rd year $ 69,058 $ 71,820 $73,257

Level 8 1st year $ 72,949 $ 75,867 $77,384
2nd year $ 75,736 $ 78,765 $80,341
3rd year $ 79,191 $ 82,359 $84,006

Level 9 1st year $ 83,506 $ 86,846 $88,583
2nd year $ 86,423 $ 89,880 $91,678
3rd year $ 89,747 $ 93,337 $95,204

Class 1 $ 94,776 $ 98,567 $100,538
Class 2 $ 99,804 $103,796 $105,872
Class 3 $104,830 $109,023 $111,204

Class 4 $109,858 $114,252 $116,537

SCHEDULE A:  SCHEDULE OF SALARIES
Column A Column B Column C

Base Date of 12 months
salary registration from 1st

38.5 hr Option (before 4% payment—
increase) subject to

achievement
Level of milestones

as set out
in this

Agreement
2%

Level 1 U/17 yrs $ 12,746 $13,256 $13,521
17 yrs $ 14,896 $15,491 $15,801
18 yrs $ 17,375 $18,070 $18,431
19 yrs $ 20,113 $20,918 $21,336
20 yrs $ 22,587 $23,490 $23,960
1st year Adult service $ 24,811 $25,804 $26,320
2nd year Adult service $ 25,561 $26,584 $27,115
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Column A Column B Column C
Base Date of 12 months
salary registration from 1st

38.5 hr Option (before 4% payment—
increase) subject to

achievement
Level of milestones

as set out
in this

Agreement
2%

3rd year Adult service $ 26,309 $27,361 $27,909
4th year Adult service $ 27,052 $28,134 $28,697
5th year Adult service $ 27,802 $28,914 $29,492
6th year Adult service $ 28,550 $29,692 $30,285
7th year Adult service $ 29,410 $30,587 $31,198
8th year Adult service $ 30,007 $31,207 $31,831
9th year Adult service $ 30,887 $32,122 $32,765

Level 2 1st year $ 31,941 $33,218 $33,883
2nd year $ 32,750 $34,060 $34,741
3rd year $ 33,599 $34,943 $35,642
4th year $ 34,497 $35,877 $36,594
5th year $ 35,436 $36,854 $37,591

Level 3 1st year $ 36,727 $38,196 $38,960
2nd year $ 37,734 $39,243 $40,028
3rd year $ 38,770 $40,320 $41,127
4th year $ 39,835 $41,428 $42,257

Level 4 1st year $ 41,295 $42,947 $43,806
2nd year $ 42,439 $44,136 $45,019
3rd year $ 43,616 $45,360 $46,268

Level 5 1st year $ 45,883 $47,719 $48,673
2nd year $ 47,416 $49,312 $50,299
3rd year $ 49,008 $50,968 $51,987
4th year $ 50,660 $52,687 $53,740

Level 6 1st year $ 53,316 $55,448 $56,557
2nd year $ 55,122 $57,327 $58,474
3rd year $ 56,992 $59,271 $60,457
4th year $ 58,987 $61,346 $62,573

Level 7 1st year $ 62,048 $64,529 $65,820
2nd year $ 64,165 $66,732 $68,066
3rd year $ 66,468 $69,127 $70,510

Level 8 1st year $ 70,213 $73,022 $74,482
2nd year $ 72,896 $75,812 $77,328
3rd year $ 76,221 $79,270 $80,856

Level 9 1st year $ 80,375 $83,590 $85,261
2nd year $ 83,182 $86,509 $88,240
3rd year $ 86,381 $89,837 $91,633

Class 1 $ 91,222 $94,871 $96,768
Class 2 $ 96,061 $99,904 $101,902
Class 3 $100,899 $104,935 $107,034
Class 4 $105,738 $109,968 $112,167

SPECIFIED CALLINGS
Column A Column B Column C

Base Date of 12 months
salary registration from 1st

38.5 hr Option (before 4% payment—
increase) subject to

achievement
of milestones

as set out
in this

Agreement
2%

Level 2/4 1st year $ 31,941 $33,218 $33,883
2nd year $ 33,599 $34,943 $35,642
3rd year $ 35,436 $36,854 $37,591
4th year $ 37,734 $39,243 $40,028
5th year $ 41,295 $42,947 $43,806
6th year $ 43,616 $45,360 $46,268

Level 5 1st year $ 45,883 $47,719 $48,673
2nd year $ 47,416 $49,312 $50,299
3rd year $ 49,008 $50,968 $51,987
4th year $ 50,660 $52,687 $53,740

Level 6 1st year $ 53,316 $55,448 $56,557
2nd year $ 55,122 $57,327 $58,474
3rd year $ 56,992 $59,271 $60,457
4th year $ 58,987 $61,346 $62,573

Level 7 1st year $ 62,048 $64,529 $65,820
2nd year $ 64,165 $66,732 $68,066
3rd year $ 66,468 $69,127 $70,510

Level 8 1st year $ 70,213 $73,022 $74,482
2nd year $ 72,896 $75,812 $77,328
3rd year $ 76,221 $79,270 $80,856

Level 9 1st year $ 80,375 $83,590 $85,261
2nd year $ 83,182 $86,509 $88,240
3rd year $ 86,381 $89,837 $91,633

Class 1 $ 91,222 $94,871 $96,768
Class 2 $ 96,061 $99,904 $101,902
Class 3 $100,899 $104,935 $107,034
Class 4 $105,738 $109,968 $112,167

SCHEDULE B

HOME-BASED WORK
1. Definitions
“Home based site,” means a private dwelling agreed between

the Department the Employee and the relevant Union.
“Home based Employee,” means an Employee at the home

based site.
“Home based work,” means regular performance of ordi-

nary hours of duty at the home based site.
“Office Based site” means the location where the Employee

would ordinarily work if there were no home-based work ar-
rangement.

2. Terms and Conditions
(a) Terms and conditions contained in this clause will apply

to an Employee who is approved to perform his/her ordinary
hours of duties or part thereof at a home based site.

(b) The Employee’s home-based site will be deemed to be
his/her headquarters for the purposes of payment of allow-
ances and other arrangements.

(c) The status of the home-based Employee will be identi-
cal to that of an office based Employee. All relevant awards,
agreements, policies and legislation shall apply and be bind-
ing.

(d) The Employee agrees to maintain an accurate record of
hours worked including work carried out at the home-based
work site. The Employee is to be contactable during periods
in which home-based work is carried out and available for
communication with the Employer.

(e) The home-based work site may be used for overtime
provided that separate written agreement is reached prior to
the commencement of overtime. Overtime hours of work will
be agreed in writing and paid in accordance with the overtime
provisions of this agreement. A copy of the written agreement
will be held by both the Employee and the Employer for the
period during which the overtime is carried out at the home
based site.

(f) Home based work will be on the basis that the Employee
spends a designated period of time agreed between the Em-
ployer and the Employee of his/her usual weekly hours of
duty at the office based site.

(g) The Employer will be responsible for the provision and
maintenance of Department equipment in a condition that
complies with the Western Australian Occupational Health and
Safety Act 1984 and the provision of supplies as set out in
subclause 3 provided that the Employer and the Employee
may agree on any alternative arrangements if appropriate. Such
alternative arrangements must be recorded.

(h) An Employee in a home-based work arrangement is pro-
hibited from contracting out his/her work.

(i) The Employer shall ensure home based Employees have
the same opportunities for career development and training as
office based Employees. In particular—

(i) a home based Employee will carry out such duties
as are within the limits of the Employee’s skill, com-
petence and training and job description; and

(ii) an Employee working at the home based site will be
expected to undertake appropriate work-related train-
ing, occupational health and safety training and staff
development and shall receive notification of career
and training opportunities available.

(iii) such training may include change to work design,
work organisation and technical developments in his/
her field of employment; and

(iv) such training should occur in work time, at either
the office-based site or in a recognised training cen-
tre.

3. Initiation of and Approval for Home Based Work
(a) A home-based working arrangement will only be en-

tered into on a voluntary basis, which may be initiated by the
Employee. An Employee may only initiate a proposal for home
based work in respect of—

(i) that Employee’s substantive position, or
(ii) a position in which the Employee is temporarily per-

forming duties.
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(b) Each application for a home-based work arrangement is
to be considered on a case-by-case basis.

(c) The parties acknowledge that a home based work ar-
rangement will not be appropriate when and Employee is on a
return to work program, particularly a graduated return to work
program following an injury as a result of work. Should it be
considered appropriate to initiate a home based work arrange-
ment in these circumstance the Employer and Employee must
consult the Employee’s approved rehabilitation provider prior
to commencing such an arrangement.

(d) A home-based work arrangement is not a substitute for
dependant care. The Employer has the responsibility to en-
sure the home-based work arrangement is appropriate to the
Employee’s domestic circumstances.

(e) The Employer agrees to advise the Employee that it is
his/her responsibility to assess the personal implications of
commencing home based work with respect to taxation,
insurances, and leasing or mortgage arrangements.

4. Requirements for approval
(a) Before approval can be given for a home based work

arrangement to commence, the Department and the Employee
must agree to the following matters—

(i) The address, telephone number, facsimile number
and E-mail address of the home based site.

(ii) The duties to be performed.
(iii) The days and hours of duty at the office based site

and at the home based site.
(iv) Duration of the arrangement and agreed period of

notice for purposes of terminating the arrangement.
(v) The specific facilities to be used at the home based

site.
(vi) The method of disseminating Department commu-

nication bulletins to the home based Employee where
access to that information may be reduced.

(vii) Methods of measuring work performance, provided
that systems-based automated work measurements
will not be used as the sole means for determining
or monitoring individual work performance.

(viii) Details of the Department assets and supplies to be
sued at the home based site, including maintenance
arrangements.

(ix) Details of Employee’s assets and supplies to be used
at the home based site for official use, including
maintenance and insurance coverage.

(x) Details of workspace and facilities to be provided
when the Employee attends the office based site.

(xi) Any alterations to the workplace and facilities that
may be required resulting from Occupation Health
and Safety legislation.

(b) All matters listed in subclause 3(I) above and the mat-
ters listed hereunder shall be recorded—

(i) The Employee’s name.
(ii) The Employee’s position indicating whether it is the

Employee’s substantive position.
(iii) The name and position of the Employee’s supervi-

sor.
(iv) The Employee’s division/branch/Department/area/

centre.
(v) Agreed security measures ad Occupational Health

and Safety requirements.
5. Job Characteristics Not Considered Appropriate for Home

Based Work
(a) Employees performing the duties of a position where

the position could be described as having at least one of the
following characteristics will not be considered for home based
work—

(i) the position requires a high degree of supervision or
close scrutiny;

(ii) the position requires a direct client face to face con-
tact on a frequent basis without the option of easily
rescheduling;

(iii) the position does not lend itself to objective perform-
ance monitoring of outcomes;

(iv) the position requires the occupant to be a member
of a team and that regular direct face to face contact
on a daily basis with other team members at the of-
fice based site is an integral part of the job’s
responsibilities; or

(v) the position has other characteristics, which the rel-
evant Union and the Employer have agreed are
unsuitable for home-based work.

6. Access Arrangements
(a) The parties acknowledge that management or manage-

ment representatives will from time to time need to obtain
access to a home based site and that the relevant Union may
also wish to visit a member while he or she is working from a
home based site. The parties also acknowledge that only man-
agement will require urgent access, which will only be granted
under terms of this clause.

(b) The parties also acknowledge that the consent of the
home-based Employee is required before access can be ob-
tained to a home-based work site.

(c) Unless urgent access is required to a home based work
site, or the home based work Employee agrees otherwise, on
a case by case basis work Employee must be given at least
two clear days notice of any persons’ intention to physically
enter to the home based work site. Neither management nor
Unions will apply pressure to reduce this notice period.

(d) The purposes for which management may require ur-
gent access to a home based work site are—

(i) maintenance of faulty equipment;
(ii) occupational health and safety purposes;

(iii) urgent security and audit purposes; and
(iv) other purposes agreed between the Employer and

the relevant Union.
(e) The purpose for which non-urgent access may be sought

include but are not limited to—
(i) routine maintenance of equipment and supplies;

(ii) assessing and monitoring security arrangements of
equipment and documents;

(iii) routine occupational health and safety assessments;
(iv) access by Union to member where office based site

access would not be adequate; and
(v) supervision where office based supervision would

not be adequate.
7. Termination and Renegotiation
(a) In the event of renegotiation as a result of the commence-

ment of a return to work program the Employee’s approved
rehabilitation provider must be consulted.

(b) A home based working agreement may be—
(i) altered or discontinued by agreement at the request

of the Employer or the Employee, provided that nei-
ther party will unreasonably withhold agreement to
alter or discontinue the arrangement;

(ii) terminated by the Employer due to operational re-
quirements after the period of four weeks’ notice
including where the Employee unreasonably with-
holds consent with respect to access by management
or management representative in accordance with
subclause (6) of this clause;

(iii) terminated by the Employer on grounds of ineffi-
ciency of the arrangements after four weeks’ notice;
or

(iv) terminated by the Employer in the event of failure
to comply with Occupational health and Safety or
security arrangements as outlined in subclause (6)
of this clause.

(c) Where an arrangement is terminated in accordance with
this sub-clause the Employee will be provided with written
reasons at the time when the notice is given. In accordance
with the principles of natural justice, the Employee shall be
given 2 weeks to reply to the written reasons and the Em-
ployer will give due consideration to any response provided.
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_________________________________________________________________________

Result Agreement registered
_________________________________________________________________________

Order.
HAVING heard Ms J Caiacob on behalf of the Governing
Council, Eastern Pilbara College of TAFE and Ms J van den
Herik on behalf of the Civil Service Association of Western
Australia (Incorporated), and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Eastern Pilbara College of TAFE Public Serv-
ice and Government Officers’ Enterprise Agreement 2000
in the terms of the following schedule be registered on
the 21st day of December 2000 and shall replace the
Hedland College Public Service and Government Offic-
ers’ Enterprise Agreement 1998 (No. PSA AG 4 of 1998).

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner

Public Service Arbitrator.

Schedule.

PART 1—APPLICATION AND OPERATION OF
AGREEMENT

1.—TITLE
This Agreement will be called the Eastern Pilbara College

of TAFE Public Service Officers’ and Government Officers’
Enterprise Agreement 2000 and will replace the Eastern Pilbara
College of TAFE Public Service and Government Officers’
Enterprise Agreement 1998.

2.—ARRANGEMENT

PART 1—APPLICATION AND OPERATION OF
AGREEMENT

1. TITLE
2. ARRANGEMENT
3. SCOPE
4. PARTIES BOUND
5. DEFINITIONS
6. NUMBER OF EMPLOYEES COVERED
7. NO FURTHER CLAIMS
8. TERM OF AGREEMENT AND RENEGOTIA-

TION
9. RELATIONSHIP TO AWARDS

10. AVAILABILITY OF AGREEMENT
11. OBJECTIVES OF THE AGREEMENT
12. PAST PRODUCTIVITY

PART 2—DISPUTE RESOLUTION
13. CONSULTATION PROVISIONS
14. DISPUTE RESOLUTION PROCEDURE
15. SUBSTANDARD PERFORMANCE
16. BREACHES OF DISCIPLINE

PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED

ARRANGEMENTS
17. HIGHER DUTIES
18. CASUAL EMPLOYMENT

PART 4—WAGES AND RELATED MATTERS
19. SALARIES
20. SALARY PACKAGING
21. PAYMENT ARRANGEMENTS
22. REPAYMENTS OF OVERPAYMENTS
23. VARIATION OF ALLOWANCES

PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK

24. HOURS OF WORK
25. FLEXITIME

PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS

26. ANNUAL LEAVE
27. LONG SERVICE LEAVE
28. SICK LEAVE
29. FAMILY/CARER’S LEAVE
30. COMPASSIONATE LEAVE
31. SHORT LEAVE
32. CEREMONIAL/CULTURAL LEAVE
33. PUBLIC HOLIDAYS
34. CHRISTMAS CLOSEDOWN
35. PARENTAL LEAVE
36. EMERGENCY AND COMMUNITY SERVICE

LEAVE
37. ANNUAL LEAVE LOADING
38.  SELF-FUNDED WORK BREAKS

PART 7: TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK

39. HOME BASED WORK
40. TRAVELLING ALLOWANCE
41. TRANSFER

SCHEDULE A: SALARIES
SCHEDULE B: PRODUCTIVITY IMPROVE-
MENTS
SCHEDULE C: SIGNATORIES OF PARTIES TO
THE AGREEMENT
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS

3.—SCOPE
This Agreement will apply throughout the state of Western

Australia to Officers employed in the Eastern Pilbara College
of TAFE. This Agreement will also apply to Officers on se-
condment to or in the College.

4.—PARTIES BOUND
The parties to this Agreement will be the Governing Coun-

cil of the Eastern Pilbara College of TAFE, and the Civil
Service Association of Western Australia (Inc).

5.—DEFINITIONS
The following terms will have the following meanings—

“Agreement”: means the Eastern Pilbara College of TAFE
Public Service and Government Officers’ Enterprise
Agreement 2000.
“Award”: means the Government Officers’ Salaries,
Allowances and Conditions Award 1989.
“College” means the Eastern Pilbara College of TAFE.
“Continuous service”: Any period of service between the
employee and employer under an unbroken contract of
employment, and includes any authorised unpaid or paid
absences.
“CSA”: means the Civil Service Association of Western
Australia (Inc).
“Department”: means the Western Australian Department
of Training and Employment.
“Employee”: for the purpose of this Agreement means,
someone who is referred to at Clause 3—Scope.
“Employer”: means the Governing Council of the
Eastern Pilbara College of TAFE.
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“Full-Time Officer”: A person employed to work 37 1/2
ordinary hours per week.
“Government”: means the Government of Western
Australia.
“GOSAC Award”: means the Government Officers’
Salaries Allowances & Conditions Award 1989.
“Managing Director” means the Managing Director of
the Eastern Pilbara College of TAFE, pursuant to section
46 of the Vocational Education and Training Act 1996.
“Minister”: is the Minister of the Crown who is respon-
sible for the administration of the employing agency.
“Officer”: means a Public Service Officer as defined in
the Public Sector Management Act 1994 or Government
Officer as defined in the Industrial Relations Act 1979.
“Part-Time”: means regular and continuing employment
for less than the ordinary hours for a “Full-Time Officer”.
“Spouse”: means a husband or wife of an employee, and
includes a de facto spouse. For the purposes of Bereave-
ment leave it includes a former spouse.
“Union”: means the Civil Service Association of
Western Australia (Inc).
“WAIRC”: means the Western Australian Industrial
Relations Commission.

6.—NUMBER OF EMPLOYEES COVERED
At the date of registration of this Agreement the approxi-

mate number of employees covered by this Agreement is 5.

7.—NO FURTHER CLAIMS
7.1 There will be no extra claims for salary adjustments other

than that which is provided by this Agreement for the dura-
tion of its term.

7.2 There will be no further claims on matters contained in
this Agreement for the duration of its term.

8.—TERM OF AGREEMENT AND RENEGOTIATION
8.1 This Agreement will operate on and from the date of

registration and will remain in force for two years.
8.2 Six (6) months prior to the date of expiration of this

Agreement, the parties will commence negotiation for its re-
newal or replacement.

8.3 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement con-
tinue and previous productivity improvements in the last
agreement are sustained, and changes to Award conditions
maintained, or changed by agreement.

9.—RELATIONSHIP TO AWARDS
This Agreement will be read and interpreted wholly in con-

junction with the Government Officers’ Salaries, Allowances
and Conditions Award 1989. This Agreement will have prec-
edence to the extent of any inconsistency. Where the agreement
is silent the relevant award will apply.

10.—AVAILABILITY OF AGREEMENT
Employees will have access to an electronic copy of this

agreement. Where electronic copies are unavailable, hard cop-
ies of the agreement will be provided.

11.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—

Work towards alignment of conditions for all TAFE
employees.
Meet the requirements of clients and students through
the provision of reliable, efficient and competitive serv-
ices.
Achieve the Department’s mission and improve produc-
tivity and efficiency through identified improvements.
Achieve improvement and greater flexibility of working
patterns and arrangements.
Promote and facilitate enhanced employee relations and
increased job satisfaction.
To facilitate a continued cooperative approach to the
introduction of change.
This Agreement will operate as a contributive mechanism
to deliver a cost efficient Vocational Education and Train-
ing service.

12.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date

of registration.

PART 2—DISPUTE RESOLUTION

13.—CONSULTATION PROVISIONS
13.1 The parties acknowledge the need for a satisfactory

College consultative procedure. Staff participation and con-
sultation is encouraged. The form of participation and
consultation may vary at each workplace depending on indi-
vidual circumstances. The College will establish its own
structure and processes. However, the non-establishment of a
structure or process will not be used as a means to avoid re-
quirement to consult.

13.2 Employees will be involved in broadly based repre-
sentative consultative committees with structure and functions
determined by the College.

13.3 Consultative committees will provide a forum for staff
and management to, where appropriate, seek the views of the
other and enter into meaningful discussions that may contrib-
ute towards outcomes, in relation to operational matters.

13.4 Representatives from the Union, where it has mem-
bers at the workplace, will be invited to participate on
consultative committees.

13.5 The parties to this Agreement acknowledge that deci-
sion making continues to rest with the College, which is
accountable to Government, through legislation, for the op-
eration of its business.

14.—DISPUTE RESOLUTION PROCEDURE
14.1 In the event of a dispute arising in the workplace the

procedure to be followed to resolve the matter will be as fol-
lows—

14.1.1 The employee and their supervisor will meet and
confer on the matter; and

14.1.2 If the matter is not resolved at such a meeting,
the parties will arrange for further discussions
between the employee and his or her nominated
representative, if any, and more senior levels of
management.

14.1.3 If the matter is still unresolved a discussion will
be held between representatives of the College
or other representative of the employer and the
Union or other employee representative.

14.1.4 If the matter cannot be resolved it may be referred
to the WAIRC.

14.2 While the parties attempt to resolve the matter work
will continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.

15.—SUBSTANDARD PERFORMANCE
For the purposes of this clause the following definition will

apply—
Substandard performance: The performance of an em-
ployee is substandard if the employee does not, in the
performance of the functions that he or she is required to
perform, attain or sustain a standard that a person may
reasonably be expected to attain or sustain in the per-
formance of his or her duties.

15.1 No employee shall be subject to the penalties of clause
15.2 unless a fair procedure is applied and decisions and proc-
esses incorporate the principles of natural justice and are free
from bias.

15.2 If, in accordance with the College’s substandard per-
formance management policy, an employee is found by the
College to be performing at a substandard level, the College
may—

15.2.1 withhold an increment of remuneration otherwise
payable to that employee;

15.2.2 reduce the classification of that employee; or
15.2.3 terminate the employment of that employee.

15.3 If an employee who has been subject to substandard
performance management is aggrieved by any resulting deci-
sion, he/she may appeal against that decision in the WAIRC.
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16.—BREACHES OF DISCIPLINE
16.1 No employee shall be subject to the penalties of clause

16.2 unless a fair procedure is applied and decisions and proc-
esses incorporate the principles of natural justice and are free
from bias.

16.2 If, in accordance with the College’s disciplinary policy,
an employee is found by the College to have committed a
breach of discipline, the College may—

16.2.1 reprimand the employee;
16.2.2 transfer the employee to another public sector

agency or authority, with the consent of that
agency or transfer the employee to another posi-
tion at the College at which the employee is
currently employed;

16.2.3 impose on the employee a fine not exceeding the
equivalent of five days pay that the employee
would have received immediately prior to the
breach of discipline finding;

16.2.4 reduce the monetary remuneration of the em-
ployee within the employee’s existing
classification;

16.2.5 reduce the level of classification of the employee;
16.2.6 dismiss the employee;

or, except where the employee is dismissed under subclause
16.2.6, take action under any two or more of the above sub-
clauses.

16.3 If an employee who has been subject to disciplinary
action is aggrieved by a decision resulting from such action,
he/she may appeal against that decision to the WAIRC.

PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED

ARRANGEMENTS

17.—HIGHER DUTIES
17.1 An officer who undertakes duties of a higher classifi-

cation for a period of 10 consecutive working days or more,
inclusive of public holidays, will be paid at the salary applica-
ble to the higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.

17.2 The higher rate of payment will apply to an officer
who proceeds on normal annual leave or any other approved
leave of absence of not more than four weeks provided that
the officer was in receipt of the additional payment for a con-
tinuous period of 12 months or more.

18.—CASUAL EMPLOYMENT
18.1 Casual employees may be employed for up to three

months in any period of engagement, provided that where
operationally necessary and in compliance with subclause 18.2
of this clause the period of engagement may be extended for
up to a period of a further three months.

18.2 All casual engagements shall be in accordance with
the following guidelines.

1. The type of employment involves specific workload
demands of a short term nature;

2. The job is a short term project of a finite nature;
3. To replace an employee during a short term approved

leave of absence.

PART 4—WAGES AND RELATED MATTERS

19.—SALARIES
19.1 Increases have been applied to the rates paid pursuant

to the Eastern Pilbara College of TAFE Public Service and
Government Officers’ Enterprise Agreement 1998 as expressed
in column A.

19.2 The rates in Column B will be paid effective from the
date of registration of the Agreement. The rates in column B
reflect a 1.5% increase for changes to award/employment con-
ditions contained in this Agreement.

19.3 The rates in Column C will be paid from the first pay
period on or after 15 March 2001. The rates in Column C
reflect a 1.5% increase for changes to award/employment con-
ditions contained in this Agreement.

19.4 The rates in Column D will be paid from the first pay
period on or after 15 March 2002. The rates in Column D
reflect a 3% increase, subject to Cabinet Standing Committee
on Labour Relations endorsement that the Productivity Im-
provement Plan targets have been achieved.

19.5 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement con-
tinue and previous productivity improvements in the last
agreement are sustained and changes to Award conditions
maintained, or changed by agreement.

20.—SALARY PACKAGING
20.1 An employee may, by agreement with the employer,

enter into a salary packaging arrangement in accordance with
the Eastern Pilbara College of TAFE Flexible Remuneration
Packaging Scheme or any similar salary packaging arrange-
ment offered by the employer.

20.2 Salary packaging is an arrangement whereby the enti-
tlements under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be re-
duced by and substituted with another, or other benefits.

20.3 For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits ag-
gregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.

20.4 The TEC for the purposes of salary packaging, is cal-
culated by adding—

20.4.1 The base salary;
20.4.2 Other cash allowances, eg. Annual leave loading;
20.4.3 Non-cash benefits, eg superannuation, motor ve-

hicles etc;
20.4.4 Any Fringe Benefit Tax liabilities currently paid;

and
20.4.5 Any shift or commuted allowance or variable

components, eg performance based incentives
(where they exist).

20.5 Where an employee enters into a salary packaging ar-
rangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and con-
ditions of the agreement.

20.6 The salary packaging arrangement must be cost neu-
tral in relation to the total cost to the employer.

20.7 The salary packaging arrangement must also comply
with relevant taxation laws and the employer will not be li-
able for the additional tax, penalties or other costs payable or
which may become payable by the employee.

20.8 In the event of any increase or additional payments of
tax or penalties associated with the employment of the em-
ployee of the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
will be borne by the employee.

20.9 In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.

20.10 The cancellation of salary packaging will not cancel
or otherwise affect the operation of this Agreement.

20.11 An employer will not unreasonably withhold agree-
ment to salary packaging on request from an employee.

20.12 The Dispute Settlement Procedure contained in this
Agreement will be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not re-
solved, the matter may be referred to the WAIRC.

21.—PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an

approved bank, building society or credit union nominated by
the employee.

22.—REPAYMENTS OF OVERPAYMENTS
22.1 Any salary overpayments will be repaid to the employer

within a reasonable period of time.
22.2 If agreement cannot be reached, the employer may

deduct the amount of overpayment over the same length of
time that the overpayments occurred, or up to 6 months, which-
ever period is less.
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22.3 The employer may not deduct or require an employee
to repay an amount exceeding 20% of the employees’ net pay
in any one pay period.

22.4 On compassionate grounds, the Managing Director may
allow an extended period for the repayment of overpayments.

23.—VARIATION OF ALLOWANCES

23.1 Wherever an award allowance is calculated by refer-
ence to a classification salary point, the parties agree that all
such allowances will be so varied by reference to the salary
provided by this agreement.

23.2 All such allowances will be applicable from the same
date as provided for any salary variation under this agree-
ment.

PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK

24.—HOURS OF WORK

Notwithstanding the prescribed hours of duty in clause 16
of the Award, the employer and an employee may agree to
vary the spread of hours during which the employee’s ordi-
nary hours of work may be worked. Any agreement must be
voluntarily and genuinely made and an employee may not be
forced, coerced or intimidated into any such variation to the
spread of ordinary hours during which the hours of work may
be worked.

25.—FLEXITIME

25.1 For the purpose of this clause, a settlement period will—

25.1.1 consist of 12 weeks;

25.1.2 have the required hours of duty of 450 hours;
and

25.1.3 commence at the beginning of a pay period.

25.2 Credit hours at any point within the settlement period
will not exceed 60 hours.

25.3 An officer may be allowed to clear flexi leave of a
maximum of 6 full days, or any combination of half days and
full days that does not exceed 6 full days in any settlement
period.

25.4 Full days of flexi leave may be taken in accordance
with College policy.

25.5 Flexi-leave days may be taken consecutively during a
Christmas Closedown.

25.6 Notwithstanding subclause 25.3, in the case of a Christ-
mas Closedown of 12 working days, where sufficient credit
hours are accrued, an employee may take seven consecutive
flexi-leave days. This subclause does not apply in the case of
a Christmas Closedown of less than 12 working days.

25.7 Credit hours to a maximum of thirty seven hours thirty
minutes will be allowed at the end of each settlement period
and will be carried forward to the next settlement period.

25.8 In the case of credit hours greater than thirty seven
hours thirty minutes gained in one settlement period, the hours
in excess of thirty seven hours thirty minutes will be lost.

PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS

26.—ANNUAL LEAVE

26.1 By written approval of the employer, accrued annual
leave may be paid out (equivalent benefit) instead of taken.

26.2 The paying out of accrued annual leave is not obliga-
tory and is subject to agreement of both the employer and
employee.

26.3 Annual Leave Travel Concessions—Officers Stationed
in Remote Areas

26.3.1 Where an officer’s headquarters is situated in
District Allowance Areas 3,5,6 and in that por-
tion of area 4 located north of 30° South Latitude,
as defined in Schedule D—District Allowance of
the PSA/ Schedule G—District Allowance of the

GOSAC Award, a travel concession to the value
of return economy airfares to Perth or Geraldton
will be provided for the officer and his/her de-
pendants when the officer travels from his/her
normal place of employment on Annual Leave.

26.3.2 The officer will only be entitled to the actual cost
of the travel, up to the value of return economy
airfares for the officer and his/her dependents to
Perth or Geraldton, whichever is the higher. The
employer will not reimburse the officer unless
the officer supplies evidence acceptable to the
employer of the actual cost of travel.

26.3.3 An officer is required to serve 12 months in these
areas before qualifying for travel concessions.

27.—LONG SERVICE LEAVE
27.1 Accrued long service leave may be taken in periods of

not less than one day.

27.2 By written approval of the employer, accrued long serv-
ice leave may be paid out (equivalent benefit) instead of taken.

27.3 The paying out of accrued Long Service Leave is not
obligatory and is subject to agreement of both the employer
and employee.

28.—SICK LEAVE
28.1 Sick leave entitlement

28.2 The sick leave provisions of the GOSAC Awards will
continue to apply, except that the Managing Director may
approve further paid leave in exceptional circumstances.

29.—FAMILY/CARER’S LEAVE
29.1 An employee with responsibilities in relation to either

members of their family or members of their household who
need their care and support, is entitled to paid leave of up to 5
days per annum, to provide care and support for such persons
when they are ill.

29.2 Family/carer’s leave taken will be deducted from an
employee’s sick leave entitlements, provided that 10 days of
the employee’s sick leave entitlement credited in the current
year cannot be used for family/carer’s leave. Family/carer’s
leave is not cumulative from year to year.

29.3 Where family/carer’s leave is exhausted, an employee
may take unpaid carer’s leave by agreement with the employer.

29.4 The employee will if required by the employer estab-
lish, by production of medical evidence or statutory
declaration, the illness of the person concerned and that the
illness is such as to require care by another.

29.5 The employee will, wherever possible, give the em-
ployer notice prior to the absence of the intention to take such
leave.

29.6 For the purposes of this clause, a family member or
member of the employee’s household is one who is wholly or
partially dependent on the employee.

30.—COMPASSIONATE LEAVE
30.1 Subject to paragraph 30.2 hereof, an officer will be

entitled to paid compassionate leave of up to 2 days on the
death of a family member.

30.2 The Managing Director may grant compassionate leave
on the death of a person other than a family member in per-
sonal and compassionate circumstances.

30.3 Compassionate leave will not be granted during a pe-
riod of any other leave.

30.4 Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.

31.—SHORT LEAVE
The Award entitlement to short leave will no longer apply.

32.—CEREMONIAL/CULTURAL LEAVE
32.1 Ceremonial/Cultural Leave may be granted, to employ-

ees who have a ritual obligation to participate in ceremonial
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activity which requires absence from work. Such leave will
also include leave to meet the employee’s custom and tradi-
tional laws.

32.2 An employee granted leave to participate in ceremo-
nial, cultural or traditional law activities will have such leave
deducted from accrued annual leave or long service leave.

32.3 Leave without pay to participate in ceremonial, cul-
tural or traditional law activities may be granted by the
employer.

33.—PUBLIC HOLIDAYS

33.1 The following days are paid public holidays; New Year’s
Day, Australia Day, Good Friday, Easter Monday, Anzac Day,
Foundation Day, Labour Day, Sovereign’s Birthday, Christ-
mas Day and Boxing Day.

33.2 Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeeding Mon-
day, or in the case of Boxing Day falling on a Sunday or
Monday, on the next succeeding Tuesday.

33.3 There is no entitlement to any additional Public Serv-
ice holidays in addition to those prescribed in this agreement.

34.—CHRISTMAS CLOSEDOWN

34.1 The College may observe a closedown over the Christ-
mas/New Year period.

34.2 The duration of the closedown will be at the discretion
of the Managing Director but will not exceed 12 working days.

34.3 Employees will be required to take annual leave, long
service leave, rostered days off, time in lieu of overtime or
flexitime credit hours on the working days that the College is
closed down. The employee may elect which form of leave is
to be taken.

34.4 The Managing Director will as soon as possible, in
each calendar year but not later than 30 June, advise employ-
ees of the period of closedown and the number of working
days involved.

34.5 When taking leave during the year employees must be
aware of the requirement to retain credits to cover the required
number of days over the compulsory close down period.

34.6 New employees, employees who have exhausted their
annual leave credits at the commencement of this Agreement,
or employees who have been granted approval to utilise all
leave credits will be entitled to take leave without pay or go
into debit to cover the amount of leave involved, provided a
refund is made by the employee, on termination, if credits to
the value of the leave taken in advance have not been accrued.

35.—PARENTAL LEAVE

Definitions

For the purpose of this clause, the following terms have the
following meanings—

“Adoption”: is the placement (including any initial tem-
porary placement with a view to a permanent placement)
of a child who is less than 5 years of age, who is not the
natural or step-child of the employee or employee’s
spouse and who has not lived with the employee for longer
than 6 months.

“Adoption leave”: Unpaid parental leave of up to 12
months taken by either parent in connection with the adop-
tion or placement of a child under the age of 5 years.

“Certification”—

(a) For the purposes of paternity leave means a certifi-
cate from a registered medical practitioner which
names the employee’s spouse, states that she is preg-
nant, and the expected date of birth.

(b) For the purpose of maternity leave means a certifi-
cate from a registered medical practitioner stating
that the employee is pregnant and the expected date
of birth.

(c) For the purpose of adoption leave and special adop-
tion leave means the requirements that an employee

must comply with before being eligible for the enti-
tlement.

The employee must produce to the employer—

a statement from an adoption agency or other ap-
propriate body of the placement of the child for
adoption purposes; or

presumed date confirming that the employee or em-
ployee’s spouse is to have custody of the child
pending application for an adoption order.

“Child”: A person to whom an employee or employee’s
spouse has given birth, or who is adopted by an employee
or employee’s spouse or who is placed with an employee
or employee’s spouse with a view to permanent adop-
tion. This does not include a child or stepchild of the
employee or employee’s spouse who has previously lived
with the employee for a period of 6 months or more.

“Expected date of birth”: The day certified by a medical
practitioner, to be the day on which the birth of the child
of the employee, or employee’s spouse is expected.

“Maternity leave”: Unpaid parental leave of up to 12
months taken by a female employee in connection with
her pregnancy, and the subsequent birth of a child.

“Parental leave”: Any period of maternity leave, pater-
nity leave and/or adoption leave of up to 12 months taken
in connection with the birth or adoption of a child.

“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection
with the birth or adoption of a child. Such an employee
is permitted to take one week of unpaid paternity leave
immediately after the birth or adoption of a child, in con-
junction with any leave taken by his spouse.

35.1 Entitlement to parental leave

35.1.1 Employees are entitled to parental leave in con-
nection with the birth or adoption of a child, in
accordance with this clause.

35.1.2 Parental leave only applies to part-time or full
time employees. Temporary full time or part-time
employees on fixed term contracts are only eligi-
ble for parental leave for the duration of their fixed
term contract of employment.

35.1.3 For female employees parental leave may, at the
employee’s discretion, commence prior to 6
weeks before the expected date of birth of the
child.

35.1.4 The minimum period of absence on maternity
leave will commence six weeks before the ex-
pected date of birth and end six weeks after the
day on which the birth has taken place, however
an employee may apply to the Managing Direc-
tor to vary this period provided her application is
supported by a certificate from a registered medi-
cal practitioner indicating that the employee is
fit to continue or resume duty within this mini-
mum period.

35.2 Eligibility for parental leave

35.2.1 An employee must comply with the certification
and notice requirements to be entitled to parental
leave, unless these requirements are waived by
the employer.

35.2.2 Any entitlement to parental leave is reduced by
any amount of parental leave taken by the em-
ployee’s spouse in relation to the same child.
Parental leave is not to be taken simultaneously
by both parents, except during one week of pa-
ternity leave taken immediately after the birth or
adoption of a child.

35.3 Notice requirements

An employee is to give the employer at least 10 weeks writ-
ten notice of the intention to take parental leave other than for
the purposes of adoption and of the expected duration of the
leave.
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35.4 Transfer to a safe job

Where in the opinion of a registered medical practitioner
illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the employee make it
inadvisable for the employee to continue her present work,
she may be transferred to a safe job, at the rate and on the
conditions attached to that job or at the employee’s substan-
tive level, whichever is the higher, until the employee
commences parental leave.

35.5 Variation and/or cancellation of parental leave period
35.5.1 The period of parental leave may be lengthened

or shortened by Agreement between the employer
and the employee, provided that the amount of
leave does not exceed the maximum allowed.

35.5.2 The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.

35.5.3 Parental leave applied for, but not commenced,
by an employee for any reason is cancelled. Rea-
sons for cancellation include, but are not limited
to—

35.5.3(a) where a pregnancy terminates, other
than by the birth of a living child;

35.5.3(b) or where a planned adoption or place-
ment of a child does not proceed.

35.5.3(c) An employee must notify the employer
of any change in certification details.

35.6 Parental leave and sick leave

35.6.1 Where the pregnancy of an employee terminates
after 28 weeks, other than by the birth of a living
child, and the employee is not on parental leave,
she is entitled to sick leave in accordance with
Award entitlements.

35.6.2 An employee who suffers any illness or injury
related to her pregnancy and/or the birth whilst
on parental leave cannot utilise sick leave enti-
tlements.

35.6.3 An employee may utilise sick leave entitlements
in accordance with clause 27.1—Sick Leave when
not on parental leave.

35.7 Special adoption leave

An employee is entitled to special unpaid adoption leave of
up to 2 days to attend any compulsory interviews, examina-
tions or the like which are required by the adoption procedure.

35.8 Effect of parental leave on leave entitlements and em-
ployment

35.8.1 Any absence on parental leave will not break the
continuity of service.

35.8.2 However, absence on parental leave will not be
taken into account for the purpose of salary in-
crement progression. Paid leave entitlements such
as annual leave, long service leave and public holi-
days will not accrue during any period of parental
leave.

35.8.3 An employee may, instead of or in conjunction
with parental leave, take annual leave or long serv-
ice leave entitlements to which he or she is
entitled.
An employee proceeding on parental leave may
elect to utilise—
35.8.3(a) accrued annual leave
35.8.3(b) accrued long service leave
for the whole or part of the period referred to in
subclause 35.1 of this clause. The periods of leave
referred to in paragraphs 35.8.3(a) and 35.8.3(b)
of this subclause, which are utilised, will be paid
leave.

35.9 Replacement employees

35.9.1 Before the employer engages a replacement em-
ployee (including a temporarily promoted or

transferred employee), the employer must inform
that person of the temporary nature of the em-
ployment, and of the rights of the person on
parental leave who is being replaced.

35.9.2 The employer does not have to engage a replace-
ment employee if one is not required.

35.10 Return to work after parental leave

35.10.1 An employee must confirm to the employer an
intention of returning to work prior to re-com-
mencing work.

35.10.2 An employee returning to work from parental
leave is entitled to the position held immediately
before beginning parental leave. Where the em-
ployee was transferred to a safe job, the employee
is entitled to return to the position occupied im-
mediately prior to transfer.

35.10.3 Where the position no longer exists, the employee
is entitled to the same classification and pay to
that of the employee’s former position, and for
which the employee is qualified and capable of
performing.

35.10.4 Where immediately before commencing paren-
tal leave, an employee was acting in a higher
position, or performing additional duties on a tem-
porary basis, this subclause only applies in respect
of the position held by the employee immediately
before taking the acting or temporary position.

35.11 Termination of employment and parental leave

35.11.1 An employee may terminate his or her employ-
ment at any time during a period of parental leave,
by giving the employer the appropriate period of
notice detailed in the relevant award.

35.11.2 The employer must not terminate an employee
or transfer them from their existing position on
the grounds of the employee’s parental leave ap-
plication and/or absence on parental leave.

36.—EMERGENCY AND COMMUNITY SERVICE
LEAVE

36.1 Emergency Service Leave may be granted to an Em-
ployee who is an active volunteer member of the—

• Western Australian State Emergency Service;
• Western Australian Bush Fire Brigade;
• St John Ambulance Brigade;
• Defence Force Reserves;
• Sea and rescue associations; or
• Other similar Authorities or bodies, recognised by

the College.

to attend emergencies as declared by the recognised Author-
ity or body provided that it does not interfere with essential
customer service and work requirements.

36.2 If an employee is an active member of a recognised
Authority or body they are to advise the College of member-
ship in writing at the commencement of employment or
membership in order to seek leave to attend emergencies.

36.3 The employer will be advised as soon as possible by
the employee, the emergency service or such other persons as
to the absence and, where possible, the expected duration of
the absence. Such advice will be provided within 24 hours of
the event or activity requiring the person’s absence.

36.4 The employee must complete a leave of absence form
immediately upon return to work.

36.5 The application form must be accompanied by a cer-
tificate from the emergency organisation certifying that the
employee was required for the specified period. If a certifi-
cate of attendance is not provided from the emergency service
organisation absence may be considered to be leave without
pay. If the absence is deemed to be leave without pay, any
adjustment in entitlements arising as a result of not proving a
certificate of service will be processed in the next scheduled
pay period.
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36.6 An employee, who during the course of the emergency
volunteers their services to an emergency service organisa-
tion, will comply with subclauses 36.2 to 36.5 inclusive.

36.7 Such leave will not affect any continuity of service for
the purpose of higher duties arrangements or eligibility for
allowances.

36.8 An employee may be granted reasonable Community
Service Leave, subject to proof, to donate blood products to
the Red Cross Blood Bank.

37.—ANNUAL LEAVE LOADING

Annual leave loading provisions in the GOSAC Award have
been absorbed and no longer apply.

38.—SELF-FUNDED WORK BREAKS

38.1 Employees may receive 4 years salary over a period of
five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.

38.2 The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.

PART 7: TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK

39.—HOME BASED WORK

An employee may make application to the College to en-
gage in home based work subject to the College’s Home Based
Work policy.

40.—TRAVELLING ALLOWANCE

40.1 This clause replaces Clause 42. —Travelling Allow-
ance of the Government Officers’ Salaries, Allowances and
Conditions Award in its entirety.

40.2 An employee who travels on official business will be
reimbursed reasonable expenses on the basis of the produc-
tion of receipts for reasonable expenses. Reasonable expenses
will include but not be limited to accommodation costs, pur-
chase of meals as necessary, and cost of transport to destination.

40.3 In addition to clause 40.2—Travelling Allowance above,
an employee will be reimbursed reasonable incidental expenses
such as train, bus and taxi fares, official telephone calls, laun-
dry and dry cleaning expenses, on production of receipts.

40.4 If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee will be reimbursed the actual cost of
such accommodation.

40.5 Reimbursement of expenses will not be suspended
should an employee become ill whilst travelling, provided
leave for the period of such illness is approved in accordance
with provisions of Clause 28.1—Sick Leave of this Agree-
ment, and the employee continues to incur accommodation,
meal and incidental expenses.

40.6 Reimbursement claims for travelling in excess of 14
days in one month will not be passed for payment by a certi-
fying employee unless the Managing Director has endorsed
the account.

40.7 An employee who is relieving at or temporarily trans-
ferred to any place within a radius of fifty (50) kilometres
measured from the employee’s headquarters will not be reim-
bursed the cost of midday meals purchased, but an employee
travelling on duty within that area which requires absence from
the employee’s headquarters over the usual midday meal pe-
riod will be, on the production of receipts, for each meal
necessarily purchased, provided that—

40.7.1 such travelling is not a normal feature in the per-
formance of the employee’s duties; and

40.7.2 such travelling is not within the suburb in which
the employee resides.

41.—TRANSFER

41.1 The College may transfer, at the same level of classifi-
cation, an officer from one office, post or position within the
College to another such office, post or position, for which
that officer possesses the appropriate qualifications and skills,
provided the College considers it to be in its interests to do so.
Such transfers include the transfer of an employee from one
campus of the College to another campus of the College.

41.2 The decision to transfer will be equitable and free from
bias.

41.3 If the College transfers an employee in accordance
with subclause 41.1 of this Clause it will comply with the
following—

41.3.1 The transfer will be at the employee’s current clas-
sification level;

41.3.2 The transfer will not result in a loss of the em-
ployee’s continuity of service;

41.3.3 The transfer will not change the tenure of the em-
ployee;

41.3.4 The College’s and employee’s needs will be taken
into account in the transfer decision. The employ-
ee’s needs include distance of new work site from
place of residence, skills, qualification and expe-
rience of the employee, requirement to undertake
training to perform the duties of the new posi-
tion.

41.3.5 The employee will be notified of the transfer de-
cision and arrangements. The College will give
the employee at least four weeks notice of inten-
tion to transfer.

41.3.6 Policies relating to transfer will be documented,
equitable, free from bias, applied consistently and
accessible to College employees.

41.3.7 The decisions and processes relating to transfer
will embody the principles of natural justice in-
cluding access to documentation specifically
relating to the particular employee’s transfer, ex-
planation as to the reasons for the transfer and
consultation with the employee where their in-
put is taken into consideration;

41.3.8 The transfer decision will be capable of review;
and

41.3.9 The appropriate confidentiality will be observed.

41.4 The College must adhere to the Public Sector Stand-
ards in Human Resource Management standard regarding
transfer.

41.5 The College will act in accordance with the report and
implement any recommendations of a reviewer selected by
the Commissioner for Public Sector Standards to investigate
any suspected breach of standard in accordance with s.15
of the Public Sector Management (Review Procedures)
Regulations 1995.

41.6 If the College does not act in accordance with and
implement the recommendations of the reviewer selected by
the Commissioner for Public Sector Standards, the College
will be in breach of the Agreement.

41.7 Should an application for a breach of the Public Sector
Standard relating to Transfer be lodged with the Managing
Director within 15 days of an employee being notified of a
decision to transfer and a review of the transfer be carried out,
the status quo will remain until such time as the reviewer has
made recommendations.
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SCHEDULE B—PRODUCTIVITY IMPROVEMENTS

PRODUCTIVITY IMPROVEMENT PLAN
Staff will actively participate in the development and im-

plementation of a Productivity Improvement Plan/s (PIP/s) as
determined by the Managing Director.

PIPs may be developed at the College or Campus level, or
any combination as determined by the Managing Director.

The PIP/s may involve changes to work practices, but will
not involve changes to award/agreement/enterprise bargain-
ing agreement employment conditions.

Subject to the approval of the Cabinet Standing Committee
on Labour Relations, a 3% pay increase will be paid to em-
ployees from the first pay period on or after 15 March 2002
for productivity improvements.

SCHEDULE C—SIGNATORIES OF PARTIES TO THE
AGREEMENT

The following signatories are authorised to sign this
Agreement.

Signatories
...........Signed............ Date 20/12/00
Employer—

Ian Lowth, Managing Director of Eastern Pilbara
College of TAFE, on behalf of the Governing Council

Signed for and on behalf of the Civil Service Association of
Western Australia (Inc) by
...........Signed............ Date 20.12.2000 Common Seal
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc

SCHEDULE D—ALPHABETICAL LISTING OF
PROVISIONS

Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Availability of Agreements
Breaches of Discipline
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation Provisions
Definitions
Dispute Resolution Procedure
Emergency and Community Service Leave
Flexitime
Higher Duties
Home Based Work
Hours of Work
Long Service Leave
No Further Claims
Number of Employees Covered
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Salary Packaging
Scope
Self Funded Work Breaks
Short Leave
Sick Leave and Family/Carer’s Leave
Signatories of Parties to the Agreement
Substandard Performance
Term of Agreement and Renegotiation
Title
Transfer
Travelling Allowance
Variation of Allowances

 EDUCATION DEPARTMENT OF WESTERN
AUSTRALIA PUBLIC SERVICE, GOVERNMENT
AND MINISTERIAL OFFICERS’ ENTERPRISE

BARGAINING AGREEMENT 2000.
No. PSAAG66 of 2000.

2000 WAIRC 01577
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CIVIL SERVICE ASSOCIATION OF

WESTERN AUSTRALIA
INCORPORATED, DIRECTOR
GENERAL OF THE EDUCATION
DEPARTMENT OF WESTERN
AUSTRALIA, MINISTER FOR
EDUCATION, APPLICANTS

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED WEDNESDAY, 13 DECEMBER 2000
FILE NO/S PSAAG 66 OF 2000
CITATION NO. 2000 WAIRC 01577
_______________________________________________________________________________

Result Agreement registered
Representation
Applicants Ms J van den Herik as agent on behalf of

the Civil Service Association of Western
Australia Incorporated and Ms C L
O’Brien as agent on behalf of the
Education Department of Western
Australia and the Minister for Education

_______________________________________________________________________________

Order.
HAVING heard Ms J van den Herik as agent on behalf of the
Civil Service Association of Western Australia Incorporated
and Ms C L O’Brien as agent on behalf of the Respondent,
and by consent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act 1979, hereby
orders—

THAT the Agreement made between the parties lodged
in the Commission on 1 December 2000 entitled Educa-
tion Department of Western Australia Public Service,
Government and Ministerial Officers’ Enterprise Bargain-
ing Agreement 2000 and as subsequently amended by
direction of the Commission be registered in the terms of
the following Schedule as an industrial agreement in re-
placement of the Education Department of Western
Australia (CSA) Enterprise Bargaining Agreement 1998,
PSA AG 32 of 1998, which is hereby cancelled.

(Sgd.) G.L. FIELDIGN,
[L.S.] Senior Commissioner/

Public Service Arbitrator.

Schedule.

PART 1. APPLICATION OF AGREEMENT

1.—TITLE
This Agreement shall be known as the Education Depart-

ment of Western Australia Public Service, Government and
Ministerial Officers’ Enterprise Bargaining Agreement 2000.

2—ARRANGEMENT
PART 1. APPLICATION OF AGREEMENT

1. TITLE
2. ARRANGEMENT
3. SCOPE
4. NUMBER OF EMPLOYEES COVERED
5. PARTIES TO THE AGREEMENT
6. DEFINITIONS
7. DATE AND OPERATION OF THE AGREEMENT
8. NO FURTHER CLAIMS
9. RELATIONSHIP TO PARENT AWARDS AND

AGREEMENTS
10. OBJECTIVES AND PRINCIPLES



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 8381 W.A.I.G.

11. PREVENTION OF DISCRIMINATION
12. COPIES OF AGREEMENT
13. COMMITMENT

PART 2. SALARIES
14. SALARY INCREASES

PART 3. HOURS & CONDITIONS OF WORK
15. ANNUALISED HOURS
16. DEPENDANT CARE
17. FLEXIBILITY IN WORKING HOURS
18. HOME BASED WORK
19. IT SUPPORT CENTRE
20. LEVEL 1 CLASSIFICATION
21. PART TIME WORK
22. HUMAN RESOURCE MANAGEMENT INFOR-

MATION SYSTEM
23. STUDENT ABSENTEEISM

PART 4. WORKING ENVIRONMENT
24. IMPROVING THE WORKING ENVIRONMENT
25. SECURITY

PART 5. REVIEWS
26. REVIEW OF SCHOOL SUPPORT STAFF CLAS-

SIFICATION STRUCTURE
27. WORKLOAD REVIEW
28. LEVEL 1—FIXED TERM CONTRACT EMPLOY-

MENT
29. SOCIAL TRAINERS
30. RESIDENTIAL SUPERVISORS AND TECHNI-

CAL OFFICERS

PART 6. LEAVE OF ABSENCE
31. ANNUAL AND LONG SERVICE LEAVE
32. ANNUAL LEAVE LOADING
33. ANNUAL LEAVE TRAVEL CONCESSIONS
34. CULTURAL/CEREMONIAL LEAVE
35. CLEARANCE OF ACCRUED ANNUAL LEAVE
36. DEFERRED SALARY SCHEME
37. EMPLOYEE FUNDED EXTRA LEAVE
38. FAMILY CARERS LEAVE
39. HIGHER DUTIES PAYMENT DURING PERIODS

OF LONG SERVICE AND ANNUAL LEAVE
40. PARENTAL LEAVE
41. EXTENDED PARENTAL LEAVE

PART 7. STAFFING
42. RELIEF REGISTRAR LIST
43. SPECIALLY FUNDED CONTRACTS
44. SCHOOL RESOURCEING

PART 8. ALLOWANCES
45. SCHOOL BUS SERVICES
46. NORTH WEST CHILD ALLOWANCE

PART 9. PERFORMANCE MANAGEMENT & EM-
PLOYEE/CAREER DEVELOPMENT

47. PROFESSIONAL AND CAREER DEVELOP-
MENT

48. PERFORMANCE MANAGEMENT
49. AGREEMENT TO MULTI-SKILLING
50. INDUCTION TRAINING

PART 10. GRIEVANCES, DISPUTE RESOLUTION &
CONSULTATION

51. CONSULTATION
52. DEVOLUTION
53. DISPUTE RESOLUTION PROCEDURE
54. GRIEVANCE RESLOLUTION PROCEDURES
55. STEERING COMMITTEE

PART 11. SIGNATURES
56. SIGNATURE OF PARTIES TO AGREEMENT

PART 12. SCHEDULES
SCHEDULE A—HOME BASED WORK
SCHEDULE B—HRMIS

3.—SCOPE
This Enterprise Bargaining Agreement shall apply to Edu-

cation Department of Western Australia Employees, including
the Senior Executive Service, who are eligible to be members
of the Civil Service Association of WA Inc. (the “Union”).

4.—NUMBER OF EMPLOYEES COVERED
It is estimated that the number of Employees who will be

covered by this Agreement will be four thousand one hundred
and ninety one (4191).

5.—PARTIES TO THE AGREEMENT
This Agreement is made between the Minister for Educa-

tion (or successor) and the Director-General of the Education
Department of Western Australia and the Civil Service Asso-
ciation of Western Australia Inc.

6.—DEFINITIONS
In these terms and conditions, unless the context otherwise

requires, the following expressions shall have the following
meanings—

“Agreement” means the Education Department of West-
ern Australia Public Service, Government and
Ministerial Officers’ Enterprise Bargaining Agree-
ment 2000.

“Department” means the Education Department of West-
ern Australia.

“Employee” means, for the purpose of this Agreement,
those Employees referred to in Clause 3—Scope.

“Employer” means the Minister for Education (or suc-
cessor) and the Director-General/Chief Executive
Officer of the Education Department of Western
Australia.

“Government” means the State Government of Western
Australia.

“Minister” means the Minister or Ministers of the Crown
responsible for the administration of the Department.

“Union” means the Civil Service Association of Western
Australia Inc.

“PSA” means the Public Service Award 1992.
“GOSAC” means the Government Officers Salaries’,

Allowances and Conditions Award 1989.
“EDMOSAC” means the Education Department Minis-

terial Officers’ Salaries, Allowances and Conditions
Award 1983.

“WAIRC” means the Western Australian Industrial Rela-
tions Commission.

7.—DATE AND OPERATION OF THE AGREEMENT
7.1 This Agreement shall operate from date of registration

and shall remain in force for two years from the commence-
ment date.

7.2 This Agreement will continue in force after the expiry
of its term until such time as either of the parties withdraws
from the Agreement by notification in writing to the other
party and to the WAIRC.

7.3 Subject to the continuation of the initiatives contained
in this Agreement, the pay quantum achieved as a result of
this Agreement will remain and form the new base pay rates
for future Agreements or continue to apply after the term has
expired.

7.4 The parties agree to commence negotiations on a new
enterprise Agreement at least six months prior to the expira-
tion of this Agreement, in order to complete negotiations two
months prior to the expiration of the current Agreement.

8.—NO FURTHER CLAIMS
8.1 The parties to this Agreement undertake that for the du-

ration of the Agreement there shall be no further salary or
wage increases sought or granted except for those provided
under the terms of this Agreement.

8.2 This Agreement will not reduce the ordinary time earn-
ings of any Employee subject to this Agreement.

9.—RELATIONSHIP TO PARENT AWARDS AND
AGREEMENTS

9.1 This Agreement shall be read in conjunction with the—
• Public Service Award 1992;
• Government Officers Salaries, Allowances and Con-

ditions Award 1989;
• Education Department Ministerial Officers Salaries

Allowances and Conditions Award 1983;
• Residential Supervisors Staff Agreement 1995; and
• Technical Officer—Agricultural Instruction Staff

Agreement 1997.
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9.2 This Agreement shall replace the—
• Education Department of Western Australia (CSA)

Enterprise Bargaining Agreement 1998.
9.3 In the case of inconsistencies, this Agreement shall have

precedence to the extent of the inconsistencies.

10.—OBJECTIVES AND PRINCIPLES
10.1 The Employer is committed to providing a sound, flex-

ible and efficient education system aimed at providing students
with the necessary skills, competencies and confidence to be
able to participate in and contribute to today’s society. Essen-
tial to this commitment is the Employer’s obligation to
constantly evaluate its performance, to establish initiatives and
to implement changes that take into account the changing needs
of its students, the requirements and expectations of the com-
munity, and accountability at the school level.

10.2 This Agreement reflects the Employer’s obligation to
fulfil those commitments and is consistent with the Govern-
ment Wages Policy and Workplace Bargaining Guidelines.

11.—PREVENTION OF DISCRIMINATION
11.1 It is the intention of the parties to this Agreement to

achieve the principles of the Equal Opportunity Act 1984 by
helping to prevent and eliminate discrimination and harass-
ment on the basis of race, sex, marital status, pregnancy,
impairment, religious or political conviction, age, and family
responsibility or family status. The parties recognize that
achieving these principles may require differential treatment
of specific individuals and/or groups in circumstances pro-
vided for under the Act.

11.2 Accordingly, in fulfilling their obligations the parties
to this Agreement will make every endeavour to ensure that
neither the awards and this Agreement’s provisions nor their
operation are directly or indirectly discriminating in their ef-
fects

11.3 All Employees have an obligation not to engage in or
condone any behaviour which could be deemed to be discrimi-
natory, including in the provision of educational services.

11.4 Employees engaging in discrimination or harassment
on the grounds of gender, sexuality, impairment or race will
be subject to disciplinary action.

12.—COPIES OF AGREEMENT
Every Employee covered by this Agreement shall be enti-

tled to have access to a copy of this Agreement. The Employer
shall make sufficient copies available for this purpose.

13.—COMMITMENT
13.1 The parties agree that the achievement of the objec-

tives set out in this Agreement are the responsibility of
management and Employees.

13.2 The parties will each take responsibility for promoting
this Agreement.

PART 2. SALARIES
14.—SALARY INCREASES

14.1 Employees will receive the following salary increases—
• 3% payable from the first pay period on or after the

date of registration,
• a further 3% from the first pay period on or after

twelve (12) months from the registration date of this
Agreement.

14.2 Salaries shall be paid in accordance with the following
table—

Current 3% 3%
Salary Registration 12 months

After Reg’n.
PUBLIC SERVICE
Level 1
1st Year 25685 26456 27249
2nd Year 26477 27271 28089
3rd Year 27267 28085 28928
4th Year 28052 28894 29760
5th Year 28843 29708 30600
6th Year 29633 30522 31438
7th year 30542 31458 32402
8th Year 31170 32105 33068
9th Year 32100 33063 34055

Level 2
1st Year 33213 34209 35236
2nd Year 34065 35087 36140
3rd Year 34963 36012 37092
4th Year 35911 36988 38098
5th Year 36902 38009 39149
Level 3
1st Year 38266 39414 40596
2nd Year 39328 40508 41723
3rd Year 40422 41635 42884
4th Year 41546 42792 44076
Level 4
1st Year 43087 44380 45711
2nd Year 44295 45624 46993
3rd Year 45537 46903 48310
Level 5
1st Year 47930 49368 50849
2nd Year 49548 51034 52565
3rd Year 51229 52766 54349
4th Year 52973 54562 56199
Level 6
1st Year 55778 57451 59175
2nd Year 57684 59415 61197
3rd Year 59658 61448 63291
4th Year 61765 63618 65526
Level 7
1st Year 64994 66944 68952
2nd Year 67230 69247 71324
3rd Year 69663 71753 73905
Level 8
1st Year 73615 75823 78098
2nd Year 76446 78739 81102
3rd Year 79958 82357 84827
Level 9
1st Year 84343 86873 89479
2nd Year 87305 89924 92622
3rd Year 90684 93405 96207
Class 1 95792 98666 101626
Class 2 100902 103929 107047
Class 3 106008 109188 112464
Class 4 111119 114453 117886

JUNIOR RATES
Level 1
Under 17 13195 13591 13999
17 years 15421 15884 16360
18 years 17989 18529 19085
19 years 20822 21447 22090
20 years 23383 24084 24807

SPECIFIED CALLINGS
Year 1 33213 34209 35236
Year 2 34963 36012 37092
Year 3 36902 38009 39149
Year 4 39328 40508 41723
Year 5 43087 44380 45711
Year 6 45537 46903 48310

EDMOSAC
Level 1
Year 1 20763 21386 22027
Year 2 21403 22045 22706
Year 3 22040 22701 23382
Year 4 22676 23356 24057
Year 5 23315 24014 24735
Year 6 23953 24672 25412
Year 7 24688 25429 26191
Year 8 25196 25952 26730
Year 9 25947 26725 27527
Level 2
Year 1 26847 27652 28482
Year 2 27537 28363 29214
Year 3 28261 29109 29982
Year 4 29027 29898 30795
Year 5 29829 30724 31646
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Level 3
Year 1 30931 31859 32815
Year 2 31789 32743 33725
Year 3 32674 33654 34664
Year 4 33583 34590 35628

Level 4
Year 1 34827 35872 36948
Year 2 35804 36878 37984
Year 3 36809 37913 39051

SCHOOL ASSISTANTS—JUNIOR
Under 17 10666 10986 11316
17 years 12466 12840 13225
18 years 14540 14976 15425
19 years 16830 17335 17855
20 years 18901 19468 20052

RESIDENTIAL SUPERVISORS
Level 1 25685 26456 27249
Level 2 26477 27271 28089
Level 3 27267 28085 28928
Level 4 28052 28894 29760
Level 5 28843 29708 30600
Level 6 29633 30522 31438
Level 7 30541 31457 32401
Level 8 31170 32105 33068
Level 9 32100 33063 34055
Residential Supervisors also receive a loading of 25% of

Level 1, year 1 of the GOSAC salary rate

SOCIAL TRAINERS
Year 1 28052 28894 29760
Year 2 28843 29708 30600
Year 3 29633 30522 31438
Year 4 30541 31457 32401
Year 5 31170 32105 33068
Year 6 32100 33063 34055

PART 3. HOURS & CONDITIONS OF WORK

15.—ANNUALISED HOURS
15.1 Employees covered by the Public Service Award and

the Government Officers Salaries Allowances and Conditions
Award may work within an annualised hours arrangement
subject to operational requirements and Agreement between
the Employee and their line manager. Employees under an
annualised hours arrangement and who are covered under the
above awards shall be required to account for a total of 1950
hours in a 12-month period. These hours consist of 1800 work-
ing hours (including time counted as if worked eg. public
holidays, LSL, sick leave, etc.) based on 48 working weeks
and 150 hours (4 weeks) annual leave.

15.2 Subject to Employer requirements and authorisation
by their line managers, Employees shall have the ability to
work their hours on a 7-day a week basis. Any hours credited
to the annualised hours shall not attract any additional pay-
ment.

15.3 All Employees participating in this arrangement shall
be required to record times accurately on a timesheet with a
continuous total for hours worked over the settlement period.
The line manager will verify these times. Employees working
under this arrangement shall not be coerced into working any
hours outside their normal hours of duty

15.4 The normal hours of duty shall not exceed 10 hours
per day. No Employee shall be expected to work without a
10hour break between the completion of work on one day
and commencement of work on the next day.

15.5 One months’ notice shall be given by an Employee, or
by the Employer, for cessation of the annualised hours ar-
rangements. The parties agree that such Employees will clear
any debit hours or that the Employer will give sufficient time
off to clear any credit hours, on a pro rata basis, prior to the
cessation of this arrangement.

16.—DEPENDANT CARE
16.1 The Employer recognises that Employees often have

family responsibilities which may need to be addressed within
their normal rostered work hours.

16.2 The parties agree that they will examine options which
are designed to assist Employees with family responsibilities
to effectively discharge their work and family responsibili-
ties. These options may include, work from home
arrangements, on-site emergency care facilities and provision
of referral and service provider information.

17.—FLEXIBILITY IN WORKING HOURS
17.1 This hours provision has been designed to promote

and encourage flexible working hours for both the Employee
and Employer. The concept of monthly hours will enable the
organisation to utilise its Employee resources efficiently and
effectively, whilst permitting Employees “time—off “ for rec-
reational purposes and to attend to private issues.

17.2 Central Office (PSA/GOSAC), District Offices (PSA /
GOSAC) and Registrars (PSA/GOSAC).

(a) Normal Standard Hours
(i) Except as provided in this clause, the ordi-

nary hours of work shall be 150 hours per four
weekly period with an average of 37.5 hours
per week to be worked between the hours of
7.00 am and 6.00 pm Monday to Friday.

(ii) The normal hours of work are 7.5 hours per
day.

(iii) An Employee may extend the meal break be-
tween 12 noon and 2.00 pm.

(iv) Subject to the prior approval of the Employer,
an Employee may be allowed to accrue a maxi-
mum of 5 full days’ flexi leave to be taken in
conjunction with annual leave.

(v) It is the Employee’s responsibility to arrange
to clear accrued hours. The hours shall be
cleared in either the financial year or calendar
year in which they were accrued, as agreed
between the Employee and their line manager.
Where it is agreed between the line manager
and the Employee that the accrued hours are
not able to be taken, they will be paid out at
the ordinary rate of pay.

(b) Flexible Hours
(i) An Employee may elect, in writing, to vary

their starting and finishing times between the
hours of 7.00am and 6.00pm Monday to Fri-
day to a maximum of 150 hours per four
weekly period.

(ii) A maximum of 10 hours per day may be
worked where an individual Employee agrees,
provided that the ordinary hours worked in a
week do not exceed 50 hours (subject to pro
rata hours for part-time Employees).

(iii) Arrangements for working of flexible hours
as provided for in this clause shall be subject
to the Agreement of an Employee. No Em-
ployee shall be coerced into working flexible
hours.

(iv) Ordinary hours shall be consecutive except for
a meal break of at least 30 minutes, provided
that an Employee shall not be required to work
more than five hours consecutively without a
break.

(v) No Employee shall be required to recommence
work until at least 10 hours has elapsed from
the time the previous work has ceased.

(vi) Within each four week period, extra hours may
be accumulated and used at a later date. Hours
may be accumulated up to the equivalent of
37.5 hours (maximum) during any four week
period, provided that Registrars shall not be
permitted to accumulate more than 70 hours
(maximum) in any given calendar year.

(vii) Accumulated hours may be cleared in the form
of hours, days or weeks off, as agreed between
the Employee and their line manager, provided
that Registrars shall, as far as practicable, clear
their accumulated hours during school holi-
days.
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(viii) It is the Employee’s responsibility to arrange
to clear accumulated hours. The hours shall
be cleared in either the financial year or cal-
endar year in which they were accumulated,
as agreed between the Employee and their line
manager. Where it is agreed between the line
manager and the Employee that the accumu-
lated hours are not able to be taken, they will
be paid out at the ordinary rate of pay.

(c) Overtime
(i) A requirement to work more than 7.5 hours

in any one working day shall take into account
the Employee’s personal and family respon-
sibilities.

(ii) Overtime provisions shall apply to time
worked by direction in excess of 7.5 hours on
any one working day or more than 75 hours
per fortnight. Overtime provisions shall be in
accordance with the provisions of the relevant
award.

(iii) All other provisions per Clause 16.—Hours
of the PSA and Clause 16.—Hours of the
GOSAC shall apply.

17.3 EDMOSAC Employees (Ministerial Officers)
Clause 8—Hours of the EDMOSAC award shall apply, ex-

cept that—
(a) The span of hours is increased to between 7.00 am

and 6.00 pm Monday to Friday. Subject to the agree-
ment of the Employee and their line manager,
Employees may elect in writing to work in accord-
ance with flexible working arrangements or standard
hours prescribed by this subclause.

(b) Normal Standard Hours
(i) Except as provided in this clause, the ordi-

nary hours of work shall be 130 hours per four
weekly period with an average of 32.5 hours
per week to be worked between the hours of
7.00 am and 6.00 pm Monday to Friday.

(ii) The normal hours of work are 6.5 hours per
day. Employees are required to work 41 weeks
per year. The parties will negotiate the exten-
sion of these provisions during the life of the
Agreement.

(iii) Nothing shall prevent the hours of duty being
varied by way of mutual Agreement recorded
in writing between the Employee and their line
manager. No Employee shall be coerced into
varying their hours.

(c) Flexible Hours
(i) Subject to the approval of the line manager,

an Employee may elect, in writing, to vary
their starting and finishing times between the
hours of 7.00am and 6.00pm Monday to Fri-
day to a maximum of 130 hours per four
weekly period and to work variable weekly
hours.

(ii) Arrangements for working hours are to be
agreed between the Employee and their line
manager. No Employee shall be coerced into
working flexible working hours.

(iii) A maximum of 9 hours per day may be worked
where an individual Employee agrees, pro-
vided that the ordinary hours worked in a week
do not exceed 45 hours (subject to pro rata
hours for part-time Employees).

(iv) Ordinary hours shall be consecutive except for
a meal break of at least 30 minutes, provided
that an Employee shall not be required to work
more than five hours consecutively without a
break.

(v) No Employee shall be required to recommence
work until at least 10 hours have elapsed from
the time the previous work has ceased.

(vi) Within each four week period, extra hours
worked may be accumulated to a maximum
of 32.5 and used at a later date.

(vii) Accumulated hours may be cleared in the form
of hours, days, or weeks off, as agreed be-
tween the Employee and their line manager.

(viii) It is the Employee’s responsibility to arrange
to clear accrued hours. The hours will be
cleared in either the financial year or the cal-
endar year in which they were accrued, as
agreed between the Employee and their line
manager. Hours that cannot be cleared will be
paid out at the ordinary rate of pay.

(d) Overtime
(i) A requirement to work more than 6.5 hours

in any one working day shall take into account
the Employee’s personal and family respon-
sibilities.

(ii) Overtime provisions shall apply to time
worked by direction in excess of 6.5 hours on
any working day or more than 65 hours per
fortnight in accordance with the provisions of
EDMOSAC.

17.4 Time off in Lieu
Adequate Employee records of time worked, time off in lieu

and any period of time off will be maintained and either kept
at the work site or will be accessible to the work site. All
Employees and their line managers are committed to the in-
tent, spirit and goodwill of the hours of work provisions.

17.5 Remote Teaching Service
The parties agree that Ministerial Officers may, by Agree-

ment with all parties, to meet the needs of remote schools,
vary the school year and hours per day to take into account
educational, cultural, climate and local factors. The Principal
will negotiate school hours and days of attendance and the
Employees will be consulted and have a choice of undertak-
ing these changes. The total hours worked in any one year
will still equal the total hours that would have been worked if
the school year had not been varied by this Agreement. Total
hours to be worked in a year are 1332.5 (41 weeks x 32.5
hours pa)

17.6 Additional Hours—Primary Schools
The parties agree that where a registrar (Ministerial) em-

ployed in Class 6 Primary School (700 or more students,) a
Class 6 District High School (450 or more students) or a Class
5 Primary School (651 or more students) has currently elected
to work an extra 5 hours per week in school terms then these
arrangements will continue. The registrars will not be required
to work during the school holidays and will be entitled to the
same Leave of Absence arrangements as other Ministerial
Officers. The continuation or review of these arrangements is
subject to negotiation through the Steering Committee.

18.—HOME BASED WORK
18.1 Employees will be entitled to work from home under

conditions approved by their line manager.
18.2 Approval shall be subject to satisfactory arrangements

being in place to ensure that the Employer is not disadvan-
taged in the achievement of its objectives and that all duty of
care provisions are met. These arrangements are set out in
Schedule A of this Agreement.

19.—IT SUPPORT CENTRE
19.1 The Information Technology Support Centre provides

technical and application support services to schools and dis-
tricts. The parties acknowledge that these staff, supporting the
Employer’s custom applications, need a good understanding
of school operations and administrative systems. The Support
Centre needs to attract school staff into these positions. It is
recognised that the demand for services from this area will
increase with the ongoing support of school administrative
systems and the implementation of HRMIS at school and dis-
trict level.

19.2 To accommodate this requirement the parties recog-
nise the need to employ staff on working conditions to match
those of school officers in order to attract staff with school
based experience and expertise. This is further supported as
the workload for the area is significantly diminished during
school holidays.
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19.3 Persons employed in the Support Centre may, with prior
approval of the manager, proportion their salary across the
full year to provide for paid leave during the school vaca-
tions. This shall be done in accordance with formula derived
from the Education Department Ministerial Officers Salaries’
Allowances and Conditions Award.

19.4 The annual salary shall be derived from the rates pre-
scribed for public servant officers but shall be proportioned
according to the formula set out below in 19.5 to reflect the
time worked and the entitlement to payment during school
vacation periods.

19.5 Employees shall be required to work the full school
year (42 weeks) and throughout a full year will accrue entitle-
ment to 4 weeks annual leave, making a total of 46 weeks.
The remaining balance of school vacation is payable at half
pay making a total of 48 weeks. Employees will have entitle-
ment to 48 weeks pay proportioned across a 52 week year.
The following formula shall apply for the calculation of the
annual salary—

48 x Public Service Annual Salary
52 1

19.6 An Employee who is employed for no less than four
continuous weeks but less than a full school year shall be en-
titled to payment for that proportion of the school vacation as
the time worked bears to a full school year, less any term va-
cation hours for which payment has already been made in the
year. Payment shall be made—

On resignation or termination other than termination for
misconduct, that proportion of the school vacation as the time
worked bears to the full school year; less any term vacation
hours for which payment has already been made in the year.

19.7 Employees employed less than the full time number of
hours as prescribed in Clause 17—Flexibility in Working
Hours shall receive the above entitlement on a pro rata basis
in the proportion which their hours of work bears to those of
a full time Employee.

20.—LEVEL 1 CLASSIFICATION
20.1 The parties agree that the adult Level one increment

range will be reduced from 9 to 7 increment levels.
20.2 The parties will negotiate the method of implementa-

tion in accordance with government wages policy. Options
will include removal of existing increments.

21.—PART TIME WORK
21.1 Definitions
Part time work is defined as work that is regularly under-

taken for less than the designated full time hours and does not
attract a casual loading.

A part time position is one that has discrete functions and
responsibilities, arranged to be consistent with the principles
of job redesign and multiskilling.

21.2 Part time Agreement
(a) All part time arrangements shall be confirmed in writ-

ing before a part time Employee commences duty
and shall include the period of the arrangement, the
agreed daily and weekly hours of duty and the start-
ing and finishing times in accordance with 21.3 of
this clause.

(b) Any Employee may make application to the Em-
ployer to convert from full time to part time work,
including for defined periods of time. The Employer
shall not unreasonably withhold permission for con-
version. No Employee will be required to forgo their
classification level or conditions of service in order
to work part time. No Employee will be required to
work part time against his or her wishes.

(c) An Employee engaged directly as a part time Em-
ployee, who wishes to become a full time Employee,
will be required to seek promotion or transfer to a
full time position by application for advertised va-
cancies.

(d) Regard shall be had to the Employee’s Family Re-
sponsibilities in determining approval to work part
time.

21.3 Hours of Duty
The hours of duty shall be as set out in the relevant Award

and Agreement.
21.4 Salary and Related Matters
The salary and annual increments shall be paid as set out in

the relevant Award and Agreement.
21.5 Conditions of Employment, Leave and Allowances
In addition to the relevant Award provisions, the following

shall apply—
(a) A part time Employee is entitled to be paid annual

leave loading to a maximum calculated as follows—
Hours worked per fortnight x Max Loading according to the relevant Award

Normal fulltime hours per 1

Fortnight

(b) A part time Employee is entitled to sick leave cred-
its on a pro rata basis according to the number of
hours worked each fortnight;

(c) A part time Employee will be allowed the prescribed
public holidays without deduction of pay in respect
of each holiday which is observed on a day ordinar-
ily worked by the part time Employee. A part time
Employee will also receive the two days in lieu of
public service holidays.

(d) Part time Employees are entitled to travel conces-
sions and travelling time on a pro rata basis according
to the usual number of hours worked per week;

(e) Part time Employees are entitled to short leave on a
pro rata basis.

(f) A part time Employee eligible for a District Allow-
ance shall be paid the allowance on a pro rata basis
according to the usual number of hours worked per
week.

21.6 Training
Part time Employees shall have the same rights of access to

training, promotion and staff development opportunities as
full time Employees.

21.7 Communication and Consultation
Communication and consultation mechanisms will be ex-

amined to ensure that part time Employees are fully informed
and involved in decision making on the same basis as full
time Employees.

22.—HUMAN RESOURCE MANAGEMENT
INFORMATION SYSTEM

22.1 The Education Department implemented a new Hu-
man Resource Information System (HRMIS) in September
1998.

22.2 There will be ongoing issues of implementation re-
garding this system as modifications and upgrades occur. Such
changes will be subject to the Department’s Change Manage-
ment process and the Union will be represented on the
Department’s Change Management Group.

22.3 The Department will continue to work towards the fol-
lowing outcomes as set out in Schedule B—HRMIS—

(a) Standardising leave entitlements where possible;
(b) Providing flexibility for leave arrangements within

broad guidelines; and
(c) Development of a fully automated, streamlined proc-

ess for processing leave.
22.4 Details of specific administrative arrangements will be

conveyed to employees as the HRMIS system is implemented.
22.5 Where Employees are able to use the HRMIS system

to apply for leave, this will be subject to management ap-
proval. All leave will be based on the principle of accrual
according to actual hours worked.

22.6 Where necessary, appropriate training and support ar-
rangements will be implemented to assist school based staff
in the implementation of HRMIS.

23.—STUDENT ABSENTEEISM
The parties will continue to monitor the need for electronic

recording of student attendance data in primary schools.
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PART 4. WORKING ENVIRONMENT

24.—IMPROVING THE WORKING ENVIRONMENT
24.1 The parties acknowledge that a preventive approach to

occupational health issues is critical to the maintenance of
healthy workplaces. The parties will co operate in the devel-
opment of an improved Department policy framework for
occupational safety and health.

2.2 During the life of this Agreement, the parties will con-
tinue to develop programs and strategies to address the
following areas—

(i) reduction in the incidence and duration of workplace
injury;

(ii) reduction in the incidence of workplace stress;
(iii) improved data management and reporting systems.

24.3 At all workplaces covered by this agreement, the Em-
ployer shall ensure compliance with the OSH legislation,
including Regulations and Codes of Practice made under that
legislation.

24.4 The Employer shall endeavour to ensure that Employ-
ee’s workload, work conditions, job content and organisation
do not lead to a deterioration of the physical or mental health
of that Employee.

24.5 Where the need is identified, the Employer will pro-
vide professional development for staff on the management
of stress in the workplace, identification of stressors and con-
flict resolution.

24.6 When a need is identified, the Employer will provide
access for staff to professional development on conflict reso-
lutions skills and strategies.

24.7 The Employer will develop guidelines to enable each
workplace to develop by 30 June 2001—

(i) a critical incident response plan;
(ii) a plan for dealing with post traumatic effects of such

an incident on Employees.
24.8 The Education Department of WA’s Rehabilitation

Policy and Guidelines 1997 will be applied for the rehabilita-
tion of any Employee affected by long term injury and illness
on the request of that Employee from 1 January 1999. The
aim is to return them to suitable employment. The Employer
will form a working party comprised of Union, Professional
Association and Employer representatives to develop guide-
lines for applying the Policy in this way. The Policy will only
be applied to rehabilitate non-workers’ compensation claim-
ants, when risks and liabilities affecting the school, Employer
and the Employee can be minimised to a reasonable level.

24.9 “Long term injury or illness” for the purpose of this
Agreement shall be defined as any injury or illness requiring
the Employee to be absent from work for more than 20 con-
secutive working days. This absence must be supported by a
medical certificate from a medical practitioner.

24.10 The parties agree that whenever necessary, Occupa-
tional Safety and Health Representatives will be provided with
time to carry out the functions laid down in the relevant legis-
lation. Arrangements to allow this to occur are to be negotiated
between the Occupational Safety and Health Representative
and the Principal.

24.11 Newly elected occupational safety and health repre-
sentatives will be entitled to paid time off work and
reimbursement of reasonable actual expenses to attend a 5
day accredited introductory training course within their first
twelve months of office.

24.12 Elected occupational safety and health representatives
will be entitled to take leave from work, with pay and reim-
bursement of reasonable actual expenses, for a period, as is
required to attend approved occupational safety and health
training in each subsequent 2 year term of office.

24.13 All new Employees will be provided with appropri-
ate occupational safety and health induction training within
the first six weeks of their employment. This induction train-
ing will outline Employer policies and procedures relating to
OSH, particular hazards to which they may be exposed, con-
trol measures applicable to each hazard, and how to instigate
preventive and remedial action.

24.14 Employees with managerial responsibility will, when-
ever necessary, be provided with introductory occupational
safety and health management training.

24.15The parties agree that all new schools are to be pro-
vided with separate toilet facilities for staff and students. The
parties also agree that whenever the administration and staff
facilities and toilet facilities at existing schools are upgraded
separate staff toilets are to be provided.

24.16 The parties agree that all new schools will be pro-
vided with staff shower facilities at the time of construction.
It is also agreed that when administration and staff facilities
are upgraded at existing schools staff shower facilities will be
provided.

24.17 The Employer commits to the installation of air cool-
ing in schools (evaporative air-conditioning) in the zone where
schools are required to be air cooled, over the next 3 years.
This program will result in the air-conditioning of 80 addi-
tional schools. Air-cooling will also be provided in at least
one area of all education support centres and units.

24.18 The Employer will by 30 June 2001 develop in con-
sultation with the Union and the Insurance Industry, insurance
cover which will be made available to Employees, to cover
the loss of, theft or damage to personal effects and vehicles of
Employees whilst reasonably present on Employer premises.
The cost of such insurance will be met by the Employee. The
Employer agrees to allow Employees to elect to have the in-
surance premium deducted from their salary.

25.—SECURITY
The parties agree that where Employees are required to work

in isolated or special circumstances, appropriate security meas-
ures will be implemented.

PART 5. REVIEWS

26.—REVIEW OF SCHOOL SUPPORT STAFF
CLASSIFICATION STRUCTURE

26.1 The Employer will, upon the registration of this Agree-
ment, in consultation and cooperation with the Union,
undertake a review of School Support Staff. It is intended that
the review be completed within 12 months and any recom-
mendations for reclassification forwarded to the Classification
Review Group as soon as possible thereafter.

26.2 Specifically, the review shall consider the following—
• the appropriateness of the existing classification lev-

els and the positions or class of positions that are
contained within each classification;

• the type of work performed, and responsibilities re-
quired of the position by the Employer;

• skills required to carry out the work;
• whether there has been sufficient significant change

to warrant a new classification;
• the nature and extent of delegation of responsibili-

ties by Principals and other School Administrators;
and

• any other relevant factors for consideration.
26.3 The parties shall agree on the methodology and proce-

dure to be followed for the abovementioned review.
26.4 The project brief and tender selection criteria will be

agreed between the parties.
26.5 A Work Value Steering Committee comprising an equal

number of representatives from both parties will oversee the
work of the appointed Reviewer. The parties will develop terms
of reference for the Work Value Steering Committee.

26.6 The final report of the Reviewer shall be made avail-
able to the parties to this Agreement.

26.7 The parties acknowledge the State Wage Case, State-
ment of Principles and will address changes in work value in
accordance with the Work Value Principle.

26.8 The parties shall report to the Commission on the
progress of the review six months from the date of registra-
tion of this Agreement.

26.9 Where the Union is not satisfied with the outcomes of
the above-mentioned review, it is acknowledged that applica-
tion for the reclassification of individual positions may be
progressed through the Western Australian Industrial
Relations Commission.
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27.—WORKLOAD REVIEW
27.1 The Employer in consultation and cooperation with

the Union, shall undertake a review of the administrative, cleri-
cal and other school human resources (Registrars, School
Officers, Library and Laboratory staff) to determine whether
these are adequate for school operations. The review shall be
undertaken at a time as agreed between the parties.

27.2 Specifically, the review shall consider the following—
• The current allocation of FTEs for administrative,

clerical and other support staff in schools;
• The current allocation and use of “discretionary

days”;
• The provision of “overtime” and additional hours;
• The extent and nature of delegation in schools, and;
• Any other relevant factors for consideration.

27.3 It is intended that the Review shall be completed in
such time to enable any resultant recommendations accepted
by the Employer to be implemented upon registration of the
next enterprise bargaining Agreement.

27.4 The parties acknowledge that the Employer, pursuant
to the general principles of administration and management
as outlined in the Public Sector Management Act 1994, shall
administer the Education Department so that its resources are
deployed so as to ensure their most efficient and effective use.

27.5 The project brief and tender selection criteria will be
agreed between the parties.

27.6 A Workload Steering Committee comprising an equal
number of representatives from both parties will oversee the
work of the appointed Reviewer. The parties will develop terms
of reference for the Workload Steering Committee.

27.7 The final report of the Reviewer shall be made avail-
able to the parties to this Agreement.

28.—LEVEL 1—FIXED TERM CONTRACT
EMPLOYMENT

28.1 The Employer is committed to a policy of permanent
employment, and to only using fixed term contract employ-
ment where valid reasons exist for this.

28.2 The Employer will, within three months of registra-
tion of this Agreement, undertake an audit of Level 1 persons
employed on a fixed term contract of employment.

28.3 The purpose of the audit outlined in subclause 28.2 is
to identify the number of Employees on fixed term contracts,
and the circumstances of their appointments and positions they
hold. The Employer will identify Employees who have been
employed for longer than 12 months on a fixed term contract
basis.

28.4 The parties will meet to examine the circumstances of
Employees so identified. The purpose of the examination will
be to assess the basis upon which these Employees may be
converted to permanent. Factors that will be taken into ac-
count include—

• Total period of contract employment
• Whether the position held is substantively vacant
• Whether there is ongoing employment
• Whether the Employee was merit selected
• Whether the Employee has passed the public sector

entrance exam
28.5 While the parties will conduct discussions in accord-

ance with subclause 28.4 it is accepted that at all times the
ability to offer permanency is subject to the discretion of the
Employer and establishment availability.

28.6 Nothing in this clause shall prejudice the application
by the Union before the Western Australian Industrial Rela-
tions Commission, with respect to the employment of
temporary/contract employees across the Public Sector.

29.—SOCIAL TRAINERS
29.1 The Employer will examine the conditions of employ-

ment and tenure of social trainers with a target date of 1 January
2001 for completing this. The Employer will give considera-
tion to averaging salary across a calendar year within this
examination.

29.2 The parties will meet to negotiate over any concerns
regarding conditions of employment, emanating from the ex-
amination outlined in subclause 29.1.

29.3 The parties will meet to examine the circumstances of
Employees engaged on a fixed term contract basis. The pur-
pose of the examination will be to assess the basis upon which
these Employees may be converted to permanent or tenure
maximised. Factors that will be taken into account include—

• Total period of contract employment;
• Whether the position held is substantively vacant;
• Whether there is ongoing employment;
• Whether the Employee was merit selected, and;
• Whether the Employee has passed the public sector

entrance exam.
29.4 While the parties will conduct discussions in accord-

ance with subclause 29.3 it is accepted that at all times the
ability to offer permanency is subject to the discretion of the
Employer and establishment availability.

29.5 The Employer will consider the ongoing provision of
Federal Government Funding when determining the term of a
fixed term contract for these Employees.

30.—RESIDENTIAL SUPERVISORS AND TECHNICAL
OFFICERS

The parties agree to negotiate the term and conditions of
employment applicable to Residential Supervisors and Tech-
nical Officers within 12 months of the registration date of this
Agreement. Where Agreement is unable to be reached the
current terms and conditions of employment will remain.

PART 6. LEAVE OF ABSENCE

31.—ANNUAL AND LONG SERVICE LEAVE
The relevant awards will apply to annual and long service

leave except that Employees may be able to take their leave
entitlements in any form, provided that no absence for long
service leave is less than one working day and for annual leave
no less than 0.5 of a working day.

32.—ANNUAL LEAVE LOADING
32.1 Employees entitled to annual leave shall receive an an-

nual leave loading.
32.2 The annual leave loading shall be paid as a lump sum

amount in the first pay period of December. This will be an
amount equivalent to the loading which would have been paid
had the Employee taken all the leave accruing for that calen-
dar year. Shift workers annual leave will be in accordance
with the relevant award.

33.—ANNUAL LEAVE TRAVEL CONCESSIONS
33.1 Employees stationed in remote areas—

(a) Where an Employee’s headquarters is situated in Dis-
trict Allowance Areas 3, 5, 6 and in that portion of
area 4 located north of 30 degrees south Latitude, a
travel concession to Perth will be provided for the
Employee and those dependants residing with the
Employee, when proceeding on Annual Leave.

(b) An Employee and his/her dependants may elect to
travel elsewhere than to Perth, and, in that event,
shall be reimbursed the cost of that travel up to an
amount not exceeding the value of benefits to which
the Employee is entitled under sub-clause 33.1(a).

(c) An Employee is required to serve 12 months in these
areas before qualifying for travel concessions. How-
ever, Employees who have less than a year’s service
in these areas and who are required to proceed on
annual leave to suit departmental convenience will
be allowed the concessions. The concession may also
be given to an officer who proceeds on annual leave
before completing the years service provided that
the officer returns to the area to complete the years
service at the expiration of the period of leave.

(d) Travel concession not utilised within the twelve
months on becoming due will lapse.

(e) Part-time officers are entitled to travel concessions
on a pro-rata basis according to the usual number of
hours worked per week.
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33.2 Travelling time shall be calculated on a pro-rata basis
according to the number of hours worked.
Approved Mode Travel Concession Travelling Time
of Travel
(aa) Air Airfare for the Employee, One day each way

Dependant spouse and
Dependant children

(bb) Road Full motor vehicle allowance North of 20 degree
rates, but reimbursement not Latitude—two and one half
to exceed the cost of the days each way.
return airfare for the Remainder—two days each
Employee, dependent way.
spouse and dependent
children, travelling in the
motor vehicle.

(cc) Air and Road Full motor vehicle allowance North of 20 degrees South
rates for car trip, but re- Latitude—two and one half
imbursement not to exceed days each way.
the cost of the return air fare Remainder—two days
for the Employee. Air fares each way.
for the dependent spouse and
dependent children.

33.3 Employees whose headquarters are located 240 kilo-
metres or more from Perth.

Officers, other than those designated in 33.1 whose head-
quarters are situated two hundred and forty kilometres or more
from Perth General Post Office and who travel to Perth for
their annual leave may be granted by the Director-General
reasonable travelling time to enable them to complete the re-
turn journey.

33.4 Urgent Personal Business.
The parties agree that Employees who have an accrued en-

titlement to an annual leave travel concession pursuant to
subclause 19(10) of the Public Service Award 1992 may use
the concession for urgent private business. Employees who
do not have an accrued entitlement may use the concession
but will be required to agree to return to the location to work
for the remainder of the year.

34.—CULTURAL/CEREMONIAL LEAVE
34.1 An Employee who is legitimately required to be absent

from work for their tribal/ceremonial/cultural purposes shall
be entitled to take accrued annual leave, short leave or leave
without pay entitlements.

34.2 Ceremonial leave shall include leave to meet the Em-
ployee’s customs and traditional law and to participate in tribal/
ceremonial/cultural activities.

34.3 The Employee shall give the Employer reasonable no-
tice prior to the absence of the intention to take such leave and
the length of the leave required.

34.4 Ceremonial leave shall be available to but not limited
to Aboriginals and Torres Strait Islanders.

35.—CLEARANCE OF ACCRUED ANNUAL LEAVE
35.1 The parties agree that the clearance of annual leave is

an important element of effective workforce planning.
35.2 The parties agree that annual leave accrued prior to 1

January, 2001 will be acquitted prior to 1 January, 2002. Those
Employees who wish to take the accrued leave after 1 January
2002 must negotiate an alternative date with their line man-
ager.

36.—DEFERRED SALARY SCHEME
36.1 Subject to approval by the Manager, and endorsement

by the relevant Director, Employees may apply to participate
in a Deferred Salary Scheme. The Scheme will provide for
Employees to elect to receive 80% of their normal pay for 4
years and take the fifth year off as self funded leave and be
paid the salary forgone in the previous 4 years.

36.2 A maximum of 100 places will be allocated per an-
num. At the commencement of third term of each year
applications will be called with Employees wishing to par-
ticipate in the scheme the following year being required to
complete an “Election to Participate” form. The Employer will
then determine which applicants will be placed on the scheme
the following year and will advise those applicants who are
not successful. Those applicants who are not successful will
be automatically considered for the scheme the next year.

36.3 An Employee who elects to participate in the scheme,
pursuant to subclause 36.1 and 36.2, may withdraw at any

time and will be paid the exact sum of accrued salary. No
interest will be paid due to a taxation ruling preventing such
payments. The sum accrued will be paid in one lump sum and
Employees will be taxed on that money and any other salary
received in that financial year. This could result in the Em-
ployee being taxed at a higher rate in that financial year.

36.4 As continuous service can not be guaranteed in some
circumstances, (eg: for temporary Employees), breaks in serv-
ice will not be considered as withdrawal, but will be considered
a non-participatory periods only.

Non-participatory periods include—
- Secondments where the outside authority pays;
- Leave Without Pay;
- Sick Leave Without Pay greater than three months;
- Maternity Leave and Parental Leave; and
- Study Leave

36.5 During non-participatory periods participants will be
paid normal salary.

36.6 Periods of non-participatory service will delay the com-
mencement of the leave year by at least the length of that
non-participatory period. Non-participatory periods will con-
sist of whole pays.

36.7 Participatory periods will include—
- Approved leave while in receipt of Workers Com-

pensation;;
- Sick leave without pay less than or equal to three

months;
- Long Service Leave;
- Sick Leave With Pay; and
- Secondments where the Education Department pays

36.8 The leave year will count as good service for the pur-
poses of—

- Superannuating (if normal contribution is main-
tained);

- Long Service Leave Entitlement; and;
- Sick Leave Entitlements.

36.9 The leave year will not count as service for salary in-
crements.

36.10 Participants will not be able to request deferment or
temporary suspension of their participation in the scheme. If
a participant decides that, for whatever reason, they need to
resume normal pay they must withdraw from the scheme.

36.11 Participants may not work for the Employer in the
leave year.

37.—EMPLOYEE FUNDED EXTRA LEAVE
37.1 Subject to the approval of the Manager and relevant

Director, an Employee may be entitled to an additional 4 weeks
leave per annum in accordance with sub-clauses 37.2, 37.3,
37.4 and 37.5 below.

37.2 An Employee may receive 48 weeks pay spread over
the full 52 weeks of the year.

37.3 The additional 4 weeks per year will not be able to be
accrued. In the event that the Employee cannot take the leave,
his/her salary will be adjusted at the completion of the 12
month period to take account of the time worked during the
year that was not included in salary.

37.4 The additional 4 weeks leave per year will not attract
leave loading.

37.5 The Employer will ensure that superannuating arrange-
ments and taxation effects are fully explained to the Employee
by the relevant agency.

38.—FAMILY CARERS LEAVE
38.1 Use of sick leave

(a) Employees covered by this Agreement may, with the
consent of the Employer, use up to the equivalent of
5 days per year of accrued sick leave in accordance
with this clause, to provide care for another person,
subject to—

(i) the Employee being responsible for the care
of the person concerned; and

(ii) the person concerned being a member of their
family.
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(b) The definition of family shall be as provided for in
the WA Equal Opportunity Act 1984.

(c) The Employee shall, wherever practicable, notify the
Employer of the intention to take leave prior to the
absence. This notification shall include the reasons
for taking such leave and the estimated length of the
leave. If it is not practicable for the Employee to
give prior notice of absence, the Employee shall
notify the Employer by telephone of such absence.

(d) The Employee shall, if required, establish by pro-
duction of a medical certificate or statutory
declaration, the nature of the illness of the person
concerned.

38.2 Other Leave for Family Purposes
An Employee may elect, with the consent of the Employer,

to take unpaid leave, for the purpose of providing care to a
family member who is ill or to take annual leave in single day
periods not exceeding five days in any calendar year at a time
or times agreed between the Employee and line manager.

39.—HIGHER DUTIES PAYMENT DURING PERIODS
OF LONG SERVICE LEAVE AND ANNUAL LEAVE

The parties agree that Employees who have been on a con-
tinuous period of higher duty for more than two years; and
who take long service leave or annual leave entitlements, will
be paid at the higher duty salary rate for that period of leave.
Payment of this higher duty salary rate while on this period of
leave is dependent on the Employee returning to the position
that they had occupied immediately prior to commencing that
leave or retiring immediately at the end of the period of leave.
A retiring Employee shall be entitled to higher duties allow-
ance on their accrued and pro rata leave entitlements upon
retirement.

40.—PARENTAL LEAVE
40.1 Definition

“Employee” includes full time, part time, permanent
and fixed term contract Employees.

“Replacement Employee” is an Employee specifically
engaged to replace an Employee proceeding on parental
leave.

40.2 Eligibility for Parental Leave
(a) Subject to subclause 40.2(h) of this clause, an Em-

ployee is entitled to a period of up to 52 weeks
parental leave in respect of the birth of a child to the
Employee or the Employee’s spouse/partner.

(b) An application for parental leave shall be in the form
approved by the Employer and supported by a cer-
tificate of a registered medical practitioner stating
the expected date of birth of the child.

(c) Where the Employee applying for the leave is the
partner of a pregnant spouse, one weeks leave may
be taken at the birth of the child concurrently with
parental leave taken by the pregnant Employee.

(d) An Employee adopting a child under the age of five
years shall be entitled to three weeks parental leave
at the placement of the child and a further period of
parental leave up to a maximum of 52 weeks.

(e) An Employee seeking to adopt a child shall be enti-
tled to two days unpaid leave for the Employee to
attend interviews or examination required for the
adoption procedure. Employees working or resid-
ing outside the Perth metropolitan area are entitled
to an additional days leave. The Employee may take
any paid leave entitlement in lieu of this leave.

(f) Subject to this clause, where both partners are em-
ployed by the Employer, the leave shall not be taken
concurrently except under special circumstances and
with the approval of the Employer.

(g) An Employee proceeding on parental leave may elect
to utilise any accrued annual leave or accrued long
service leave for the whole or part of the period of
parental leave or extend the period of parental leave
with such leave.

(h) An Employee may extend the maximum period of
parental leave with a period of leave without pay
subject to the Employer’s approval.

(i) An Employee on parental leave is not entitled to paid
sick leave and other paid award absences.

(j) Where the pregnancy of an Employee terminates
other than by the birth of a living child then the Em-
ployee shall be entitled to such period of paid sick
leave or unpaid leave for a period certified as neces-
sary by a registered medical practitioner.

(k) Where a pregnant Employee not on parental leave
suffers an illness related to their pregnancy, or is re-
quired to undergo a pregnancy related medical
procedure, the Employee may take any paid sick
leave to which she is entitled, or such further unpaid
leave for a period certified as necessary by a regis-
tered medical practitioner.

40.3 Notice and Variation
(a) The Employee shall give not less than ten week’s

notice in writing to the Employer of the date the Em-
ployee proposes to commence parental leave, and
stating the period of leave to be taken.

(b) An Employee proceeding on parental leave may elect
to take a shorter period of parental leave and may at
any time during that period of leave elect to reduce
or extend the period stated in the original applica-
tion, provided that four weeks written notice is
provided.

40.4 Transfer to Safe Job
(a) Where illness or risks arising out of pregnancy or

hazards connected with the work assigned to the
Employee make it inadvisable for the Employee to
continue in her present duties, the duties shall be
modified or the Employee may be transferred to a
safe position of the same classification until the com-
mencement of parental leave.

(b) If the transfer to a safe position is not practicable,
the Employee may take leave without pay for such
period as is certified necessary by a registered medi-
cal practitioner.

40.5 Replacement Employee
Prior to engaging a replacement Employee the Employer

shall inform the person of the temporary nature of the em-
ployment and the entitlements relating to the return to work
of the Employee on parental leave.

40.6 Return to Work
(a) An Employee shall confirm the intention to return

to work by notice in writing to the Employer not
less than four weeks prior to the expiration of the
period of parental leave;

(b) An Employee on return from parental leave shall be
entitled to the substantive position that the Employee
occupied immediately prior to proceeding on paren-
tal leave. Where an Employee was transferred to a
safe job pursuant to sub-clause 40.5 of this clause,
the Employee is entitled to return to the substantive
position occupied immediately prior to the transfer;

(c) An Employee may return on a part time basis to the
same substantive position occupied prior to the com-
mencement of leave or to a different position at the
same classification level on a part time basis in ac-
cordance with the part time provisions of the relevant
award;

(d) Where the substantive position occupied by the Em-
ployee no longer exists, the Employee shall be
entitled to a position of the same classification level
with duties similar to that of the abolished position.

40.7 Effect of Leave on Employment Contract
(a) Fixed Term Contract

An Employee employed for fixed term contract shall
have the same entitlement to parental leave, how-
ever the period of leave granted shall not extend
beyond the term of that contract.

(b) Continuous Service
Absence on parental leave shall not break the conti-
nuity of service of an Employee. However, it shall
not be taken into account in calculating the period
of service for any purpose under the relevant award
or this Agreement.
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(c) Termination of Employment
An Employee on parental leave may terminate em-
ployment at any time during the period of leave by
written notice in accordance with the relevant award.

41.—EXTENDED PARENTAL LEAVE
41.1 Subject to all other leave entitlements being exhausted,

Employees will be entitled to apply for leave without pay fol-
lowing parental leave. This leave will be referred to as “leave
without pay following parental leave”.

41.2 Any period of leave without pay must be applied for
and approved in advance and will be granted on a year by
year basis. Where both parents are Employees of the Employer,
the total period of leave without pay following parental leave
will not exceed two years.

41.3 Where an Employee has leave without pay following
parental leave, the Employee will return to employment to the
same level but not necessarily to the same position.

PART 7. STAFFING

42.—RELIEF REGISTRAR LIST
42.1 The parties will continue to develop the relief registrar

list for use at a district level. This will ensure that schools are
able to operate efficiently and effectively by having access to
a local data base of personnel who are able to undertake relief
duties.

42.2 The parties will also investigate the expansion of the
relief list to include all school support staff.

43.—SPECIALLY FUNDED CONTRACTS
43.1 The parties agree that Specially Funded Contracts are

not to be used to employ staff and are only to be used for—
- tasks which are not appropriate for normal non-teach-

ing staff;
- tasks which apply to a particular short term project;
- tasks which are part of one-off or special projects

which are quite distinct from day to day school and
Central Office responsibilities; and

- projects which involve contracts for service or con-
tracts for a product which do not replicate a contract
of employment where persons would have legal
claim to employment conditions.

43.2 All Specially Funded Contracts are to be approved by
the line manager.

44.—SCHOOL RESOURCING
44.1 Effective from the beginning of the 2001 school year

the Employer will provide schools with a recurrent amount of
$5.6M as discretionary days which will be distributed on a
base and differential resourcing model. The resourcing model
is founded on a range of base allocations, with further re-
sources allocated on a per capita student basis.

44.2 The base allocation of discretionary days for the dura-
tion of this Agreement includes 60 days for Senior High
Schools, 57 days for District High Schools and 52 days for
Primary Schools. These days are provided to assist schools in
performing administrative tasks in the office, library and labo-
ratory.

44.3 As a general guideline the allocation of discretionary
days on a per capita student basis will be one discretionary
day for approximately every 25—35 students, this ratio is
dependant on total student numbers within the State.

44.4 Schools may convert all or part of the discretionary
days to an increased Full Time Equivalent (FTE) for an end
dated period. The conversion of Discretionary Days to FTE
includes the ability to increase the hours of existing part time
Employees. Except in exceptional circumstances and subject
to approval by the District Director (or his or her delegate),
discretionary days cannot be converted for overtime purposes.

44.5 The allocation of discretionary days will be a matter
for the normal school decision process which will include the
Registrar. The deployment of discretionary days shall only be
for persons who are covered by this Agreement, or eligible to
be governed by this Agreement and will be subject of an an-
nual audit.

44.6 The Employer, in consultation with the Union, will
develop policy and guidelines to protect the integrity of the

funding and to ensure that the $5.6M is utilised in the manner
for which it has been appropriated.

44.7 The parties commit to the finalisation of the guidelines
outlined in subclause 44.6 by December 2000, to enable these
to be utilised for the purposes of the beginning of the 2001
school year.

PART 8. ALLOWANCES
45.—SCHOOL BUS SERVICES

45.1 Employees who are responsible for managing admin-
istrative duties in relation to school bus services shall be entitled
to receive a special responsibility allowance where the respon-
sibility has been specifically delegated to the Employee.

45.2 The special responsibility allowance shall be in accord-
ance with those allowances prescribed under the Teachers
(Public Sector Primary and Secondary Education ) Award
1993, Schedule B—Salaries and Additional Payments. Pay-
ment of the Allowance will be subject to certification by the
Principal that no other member of school staff is responsible
for these bus duties.

45.3 Where this certification does not exist, Employees cov-
ered by this Agreement will not be required to undertake
administrative duties in relation to school bus services.

45.4 Only one allowance is payable per school.

46.—NORTH WEST CHILD ALLOWANCE
The parties agree that this allowance will not be paid to

Employees covered by this Agreement.
PART 9. PERFORMANCE MANAGEMENT &

EMPLOYEE/ CAREER DEVELOPMENT

47.—PROFESSIONAL AND CAREER DEVELOPMENT
47.1 The parties confirm a commitment to professional and

career development for all Employees. Employees recognise
their obligation to maintain and update their skills and the
Employer recognises its obligation to provide Employees with
opportunities to maintain and update their skills.

47.2 In particular, the Employer is committed to training to
enable Employees to keep up to date with professional and
technological development with particular emphasis on com-
puter software program training.

47.3 School based Employees subject to this Agreement will
have equitable access to professional development through
the provisions of the School Grant in any school year. In par-
ticular, school registrars and other officers will have access to
relevant professional development opportunities. This may
include attendance at appropriate conferences. Approval to
attend such conferences will not be unreasonably withheld.

47.4 The Employer is committed to career development for
Employees affected by the devolution of functions to schools
and district offices from Central Office. The Employer will
seek expressions of interest for employment of a different
nature well in advance of specific positions being identified
as excess. These Employees may request on the job training
and work experience in other areas (eg schools). Line manag-
ers will not unreasonably withhold their release for short trial
periods (eg one week). The Employer will liase with the Pub-
lic Sector Management Office and other agencies with regard
to the availability of suitable placements for these affected
Employees.

48.—PERFORMANCE MANAGEMENT
48.1 The parties agree that line managers are responsible

for the implementation of a performance management system
for all staff in accordance with the provisions of the Public
sector Management Act 1994 and the Public Sector Stand-
ards.

48.2 Performance management plans will be completed for
all Employees.

48.3 The implementation of performance management plan
including, resourcing, training and funding issues for school
based staff will be negotiated though the Steering Committee.

49.—AGREEMENT TO MULTI-SKILLING
49.1 Employees may be deployed in a way that will best

address the needs of the work site. Employees will agree to
carry out such duties as are within the limits of their skills,
competencies and training, providing the duties are appropri-
ate to the Employee’s classification.
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49.2 Specific duties for temporary periods may be allocated
to Employees from other positions in the work site. This could
include assisting outside the Employees usual work area dur-
ing periods of peak workload. Work output expectations in
the ‘usual’ work area will be adjusted accordingly.

49.3 Where an Employee has appropriate training and skills,
Employees may be required to undertake a greater range of
duties on an ongoing basis provided that an Agreement has
been formalised between the Employee and their work site
manager. Such duties shall not compromise duty of care or
occupational health and safety requirements.

49.4 If an Employee undertakes duties of a higher classifi-
cation, the Employee’s personal salary will be appropriately
adjusted by the payment of partial or full higher duties allow-
ance.

50.—INDUCTION TRAINING
50.1 The parties agree that new Employees will benefit from

an induction program which facilitates their understanding of
the Education Department, its functions and objectives, and
their responsibilities.

50.2 Line managers will be responsible for ensuring that an
induction program is provided to all new Employees.

PART 10. GRIEVANCES, DISPUTE RESOLUTION &
CONSULTATION

51.—CONSULTATION
51.1 The parties recognise the need for effective communi-

cation to improve the business performance and working
environment of the Education Department. The parties ac-
knowledge that the Employer will continue to make decisions
and that it is responsible and accountable to Government by
statute for the effective and efficient operation of the busi-
ness.

51.2 The parties agree that—
(a) Where the Employer has determined that there may

be major changes in production, programme, organi-
sation, structure or technology which are likely to
have significant effects on Employees, the Employer
shall notify the Employees who may be affected by
the proposed changes and the Association as early
as possible.

(b) For the purpose of this clause “significant effects”
include termination of employment; major changes
in the composition, operation or size of the Employ-
er’s workforce or in the skills required; elimination
or diminution of job opportunities, promotion op-
portunities or job tenure; the alteration of hours of
work; the need for retraining or transfer of Employ-
ees to other work or locations and restructuring of
jobs.

(c) The Employer shall discuss with the Employees af-
fected and the Union, inter alia, the introduction of
the changes referred to in 51.1 of this clause, the
effects the changes are likely to have on Employees,
measures to avert or mitigate the adverse effects of
such changes on Employees and shall give prompt
consideration to matters raised by the Employees
and/or the Union in relation to the changes.

(d) The discussion shall commence as early as practica-
ble after a firm decision has been made by the
Employer to make the changes referred to in 51.1 of
this clause, unless by prior arrangement, the Union
is represented on the body formulating recommen-
dations for change to be considered by the Employer.

(e) For the purposes of such discussion the Employer
shall provide to the Employees concerned and the
Union all relevant information about the changes
including the nature of the changes proposed, the
expected effects of the changes on Employees and
any other matters likely to affect Employees. Pro-
vided that the Employer shall not be required to
disclose confidential information, the disclosure of
which would be inimical to the Employer’s inter-
ests.

(f) The parties agree that where the workload and/or
responsibilities of Employees changes including

matters arising from the administration of the school
grant, a review of staffing requirements and classifi-
cation levels of those affected will be undertaken in
conjunction with the Steering Committee as soon as
possible.

52.—DEVOLUTION
52.1 The parties agree to meet regularly to review any mat-

ters arising from the ongoing devolution of functions from
Central Office to schools and district offices.

52.2 The parties note that during the life of this Agreement
there will be ongoing devolution of functions to schools and
district offices from Central Office as agreed by the parties in
the Education Department of Western Australia (CSA) Enter-
prise Bargaining Agreement 1996 and Education Department
of Western Australia (CSA) Enterprise Agreement 1997.

52.3 As work is devolved from Central Office there may be
a consequent change in workload for some Central Office ar-
eas. The intention is to adjust staffing levels to maintain a
match between workload and staffing in Central Office.

52.4 Where a Central Office position is identified as excess
as a result of a reduction in workload due to devolution, the
following will apply—

- the affected Employee may elect to voluntarily trans-
fer to a suitable alternative position; or

- the affected Employee may elect to take leave with-
out pay for a period not exceeding 12 months; or

- the provisions of the Public Sector Management Act
(Redeployment and Redundancy Regulations) shall
apply.

53.—DISPUTE RESOLUTION PROCEDURE
53.1 The following procedure shall apply for the purpose of

dealing with any question, dispute or difficulties between an
Employee and the Employer arising under this Agreement,
including any provisions implied in the Agreement by the
Minimum Conditions of Employment Act 1993. The principle
of conciliation and direct negotiation shall be adopted for the
purpose of prevention and settlement of any industrial dis-
pute that may arise.

53.2 The parties should take an early and active part in dis-
cussions and negotiations aimed at preventing or settling
disputes and where in any case a dispute cannot be resolved
by direct consultation between the parties involved, the dis-
pute is to be processed in accordance with the following
procedures—

(a) For work site/work area disputes the Union repre-
sentative and/or Employee(s) concerned shall utilise
the process in Clause 54—Grievance Resolution
Procedures of this Agreement.

(b) Where the Union or Employee believes that the dis-
pute has system wide ramifications, the dispute may
be referred directly to the Secretary of the Union
and the Director-General of the Department in ac-
cordance with Clause 54—Grievance Resolution
Procedures of this Agreement. If the matter remains
unresolved then either party may refer the matter to
the Western Australian Industrial Relations Commis-
sion.

(c) If a dispute relates to an alleged ambiguity or uncer-
tainty in this Agreement either party may at any time
apply for variation of the Agreement to eliminate
the alleged uncertainty or ambiguity or the Com-
mission may act on its own motion to take steps to
vary the Agreement.

54.—GRIEVANCE RESOLUTION PROCEDURES
54.1 The parties recognise that they have different roles and

responsibilities. In doing so they also accept the need for a
grievance settlement procedure and commit themselves to fol-
lowing this procedure in order that disputes can be settled
through consultation and negotiation whenever possible.

54.2 Principles
(a) The objective of this procedure is to ensure that griev-

ances raised by Employees are resolved in a fair,
equitable and prompt manner. The principles of natu-
ral justice will apply at all stages of the procedure.
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Confidentiality will be maintained. This procedure
will be followed in accordance with legislative re-
quirements that might otherwise apply.

(b) The grievance should be reported as soon as is prac-
ticable after the grievance has arisen so that a
resolution can be obtained as close to the work site
and as soon as possible. The status quo will be main-
tained during the period of any dispute established
under this clause.

(c) The Employee/s may request the presence or assist-
ance of recognised union representatives or other
person of their choice at any stage of the grievance
resolution process.

(d) An Employee will not be subject to any form of dis-
crimination or retaliation because they have raised a
grievance.

(e) Where the Union/Employee believes that the griev-
ance has system wide ramifications, the grievance
may be referred directly to the Secretary of the Un-
ion and the Director-General of the Department in
accordance with Clause 53—Dispute Resolution
Procedure of this Agreement.

(f) The provisions of this clause do not apply where a
current Act or alternative formal procedures exist (i.e.
Promotion Appeals).

54.3 Work site/Work area Grievances Procedure
(a) When an Employee or group of Employees within a

work site consider they have a grievance the matter
shall be acted on in accordance with the provisions
of this Clause. Subject to the Industrial Relations
Act 1979 as amended, any grievance, complaint or
dispute, shall be dealt with in the following man-
ner—

(b) Level One—(Direct Work Site/Work Area Level i.e.
School Level, District Office or Directorate Level)

(i) The Employee(s) concerned shall raise the
matter with the person or persons who are the
source of the complaint. If the matter cannot
be resolved at this level then it is to be raised
with the Employee’s line manager. If unable
to resolve the matter the line manager shall,
within two working days, refer the matter in
writing to the most senior workplace officer
and the Employee(s) shall be advised accord-
ingly in writing.

(ii) The senior workplace officer shall provide a
written response within five working days of
the matter being referred. If the senior officer
is unable to answer the matter they will refer
the matter to the second level of resolution
and advise the affected Employee(s) in writ-
ing.

(iii) Where a grievance directly concerns the man-
ager that would normally respond to the
grievance the matter will immediately be re-
ferred to the next level supervisor.

(c) Level Two (Out of Direct Work site)
The Employer or delegate shall, as soon as practica-
ble after considering the matter before it, advise the
Employee(s) or, where necessary the Union of its
decision. Provided that such advice shall be given
within five days of the matter being originally re-
ferred out of the work site.

54.4 Nothing in this procedure shall preclude the parties
reaching Agreement to shorten or extend the period specified
in 54.3.

54.5 If the matter remains in dispute after the above proc-
esses have been exhausted either party may refer the matter to
Central Office Workplace Relations Directorate for direct reso-
lution with the Union. If the matter remains unresolved either
party may refer the matter to the Western Australian Indus-
trial Relations Commission.

55.—STEERING COMMITTEE
55.1 The parties will establish a Steering Committee for

monitoring the implementation of this Agreement.

55.2 Membership of the Committee will comprise four (4)
Union nominees and four (4) Employer nominees. The Steer-
ing Committee may vary the membership of the Committee
from time to time.

55.3 Guidelines for the operation of the Steering Commit-
tee will be determined by the parties to the Agreement.

PART 11. SIGNATURES
56.—SIGNATURE OF PARTIES TO AGREEMENT

PART 12. SCHEDULES
SCHEDULE A—HOME BASED WORK

1. Definitions
“Home based work site” means a private dwelling agreed

between the Employer, the Employee and the Un-
ion.

“Home based Employee” means an Employee at the home
based site.

“Home based work” means regular performance of ordi-
nary hours of duty at the home based site.

“Office based site” means the location where the Em-
ployee would ordinarily work if there were no home
based work arrangement.

2. Terms and Conditions
(a) Terms and conditions contained in this schedule ap-

ply to an Employee who is approved to perform his/
her ordinary hours or part thereof at a home based
work site.

(b) The Employee’s home based work site will be
deemed to be his/her headquarters for the purposes
of payment of allowances and other arrangements.

(c) The status of the home based Employee will be iden-
tical to that of an office based Employee. All relevant
awards, Agreements, policies and legislation shall
apply and be binding.

(d) The Employee agrees to maintain an accurate record
of hours worked including work carried out at the
home based work site. The Employee is to be
contactable during periods in which home based
work is carried out and available for communica-
tion with the Employer.

(e) The home based work site may be used for overtime
provided that separate written Agreement is reached
prior to the commencement of overtime. Overtime
hours of work will be agreed in writing and paid in
accordance with the overtime provision of this Agree-
ment. A copy of the written Agreement will be held
by both the Employee and the Employer for the pe-
riod during which the overtime is carried out at the
home based work site.
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(f) Home based work will be on the basis that the Em-
ployee spends a designated period of time agreed
between the Employer and the Employee of his/her
usual weekly hours of duty at the office based site.

(g) The Employer will be responsible for the provision
and maintenance of Departmental equipment in a
condition that complies with the Western Australian
Occupational Health and Safety Act 1984 and the
provision of supplies as set out in clause 3 of this
schedule provided that the Employer and the Em-
ployee may agree on any alternative arrangements if
appropriate. Such alternative arrangements must be
recorded.

(h) An Employee in a home based work arrangement is
prohibited from contracting out his/her work.

(i) The Employer shall ensure home based Employees
have the same opportunities for career development
and training as office based Employees. In particu-
lar—

(i) a home based Employee will carry out such
duties as are within the limits of the Employ-
ee’s skill, competence and training and job
description; and

(ii) an Employee working at the home based site
will be expected to undertake appropriate
work-related training, occupational health and
safety training and staff development and shall
receive notification of career and training op-
portunities available. Such training may
include change to work design, work organi-
sation and technical developments in his/her
field of employment; and should occur in work
time, at either the office based site or in a rec-
ognised training centre.

3. Initiation of and Approval for Home Based Work
(a) A home based working arrangement will only be

entered into on a voluntary basis which may be ini-
tiated by the Employee. An Employee may only
initiate a proposal for home based work in respect
of—

(i) that Employee’s substantive position; or
(ii) a position in which the Employee is tempo-

rarily performing duties.
(b) Each application for a home based work arrange-

ment is to be considered on a case by case basis.
(c) The Employer shall provide the unions with a quar-

terly report of home based work arrangements.
(d) The parties acknowledge that a home based work

arrangement will not be appropriate when an Em-
ployee is on a return to work program, particularly a
graduated return to work program following an in-
jury as a result of work. Should it be considered
appropriate to initiate a home based work arrange-
ment in this circumstance the Employer and
Employee must consult the Employee’s approved
rehabilitation provider prior to commencing such an
arrangement.

(e) A home based work arrangement is not a substitute
for dependant care. The Employee has the responsi-
bility to ensure the home based work arrangement is
appropriate to the Employees domestic circum-
stances.

(f) It is the Employees responsibility to assess the per-
sonal implications of commencing home based work
with respect to taxation, insurances, leasing or mort-
gage arrangements.

4. Requirements for Approval
(a) Before approval can be given for a home based work

arrangement to commence, the Employer and the
Employee must agree to the following matters—

(i) The address, telephone number, facsimile
number and E-mail address of the home based
work site.

(ii) The duties to be performed.

(iii) The days and hours of duty at the office based
site and at the home based site.

(iv) Duration of the arrangement and agreed pe-
riod of notice for purposes of terminating the
arrangement.

(v) The specific facilities to be used at the home
based work site.

(vi) The method of disseminating Employer com-
munication bulletins to the home based
Employee where access to that information
may be reduced.

(vii) Methods of measuring work performance,
provided that systems-based automated work
measurements will not be used as the sole
means for determining or monitoring indi-
vidual work performance.

(viii) Details of the Employers assets and supplies
to be used at the home based site, including
maintenance arrangements.

(ix) Details of the Employee’s assets and supplies
to be used at the home based site for official
use, including maintenance and insurance cov-
erage.

(x) Details of the work space and facilities to be
provided when the Employee attends the of-
fice based site.

(xi) Any alterations to the workplace and facili-
ties that may be required resulting from
Occupational Health and Safety legislation.

(b) All matters listed in clause 4(a) above and the mat-
ters listed hereunder shall be recorded—

(i) The Employee’s name.
(ii) The Employee’s position indicating whether

it is the Employee’s substantive position.
(iii) The name and position of the Employee’s su-

pervisor.
(iv) The Employee’s division/branch/department/

area/centre.
(v) Agreed security measures and Occupational

Health and Safety requirements.
(c) After approval of a home based work arrangement

and prior to the arrangement commencing, the Em-
ployer will provide the Union with respect to the
relevant work details of the numbers and classifica-
tions of staff who will be working from home.

5. Characteristics Not Considered Appropriate for Home
Based Work

(a) Employees performing the duties of a position where
the position could be described as having at least
one of the following characteristics will not be con-
sidered for home based work—

(i) The position requires a high degree of super-
vision or close scrutiny.

(ii) The position requires a direct client face to
face contact on a frequent basis without the
option of easily rescheduling.

(iii) The position does not lend itself to objective
performance monitoring of outcomes.

(iv) The position requires the occupant to be a
member of a team and that regular direct face
to face contact on a daily basis with other team
members at the office based site is an integral
part of the job’s responsibilities.

(v) The position has other characteristics which
the Union and the Employer have agreed are
unsuitable for home based work.

6. Access Arrangements
(a) The parties acknowledge that management or man-

agement representatives will from time to time need
to obtain access to a home based site and that the
Union may wish to visit a member while he or she is
working from a home based site. The parties ac-
knowledge that only management will require urgent
access which will only be granted under the terms
of this clause.
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(b) The parties also acknowledge that the consent of the
home based Employee is required before access can
be obtained to a home based work site.

(c) Unless urgent access is required to a home based
work site, or the home based work Employee agrees
otherwise, on a case by case basis the home based
work Employee must be given at least two clear days
notice of any persons’ intention to physically enter
the home based work site. Neither the Employer or
Union will apply pressure to reduce this notice
period.

(d) The purpose for which management may require ur-
gent access to a home based work site are—

(i) maintenance of faulty equipment;
(ii) occupational health and safety purposes;

(iii) urgent security and audit purposes; and
(iv) other purposes agreed between the Employer

and the union.
(e) The purpose for which non-urgent access may be

sought include but are not limited to—
(i) routine maintenance of equipment and sup-

plies;
(ii) assessing and monitoring of security arrange-

ments of equipment and documents;
(iii) routine occupational health and safety assess-

ments;
(iv) access by union to member where office based

site access would not be adequate; and
(v) supervision where office based supervision

would not be adequate.

7. Termination and Renegotiation
(a) In the event of renegotiation as a result of the com-

mencement of a return to work program the
Employee’s approved rehabilitation provider must
be consulted.

(b) A home based working Agreement may be—
(i) altered or discontinued by Agreement at the

request of the Employer or the Employee, pro-
vided that neither party will unreasonably
withhold Agreement to alter or discontinue the
arrangement;

(ii) terminated by the Employer due to operational
requirements after a period of four weeks’
notice including where the Employee unrea-
sonably withholds consent with respect to
access by management or management repre-
sentatives in accordance with clause 6 of this
schedule.

(iii) terminated by the Employer on grounds of in-
efficiency of the arrangements after four
weeks’ notice;

(iv) terminated by the Employer in the event of
failure to comply with Occupational Health
and Safety or security arrangements as out-
lined in clause 6 of this schedule.

(c) Where an arrangement is terminated in accordance
with this clause the Employee will be provided with
written reasons at the time when notice is given. In
accordance with the principles of natural justice, the
Employee shall be given 2 weeks to reply to the
written reasons and the Employer will give due con-
sideration to any response provided.

8. Review of Home Based Work Arrangements
(a) A joint review shall be commenced by the parties to

this Agreement, three months prior to expiration of
this Agreement.

(b) The review will be based on survey data obtained
from participating Employees and organisational
units.

(c) All information relevant to the review will be pro-
vided to the unions prior to the conduct of review.

(d) The terms of reference of the joint review will in-
clude appropriate terms to evaluate—

(i) any need for reimbursement of additional net
costs incurred by home based Employees;

(ii) any need to revise security arrangements for
home based work;

(iii) the need for a further review;
(iv) any other matters deemed appropriate.

(e) The parties agree to consider other characteristics
beyond those set out in clause 4 of this schedule
which may be inappropriate for home based work,
specifically arrangements that could involve continu-
ous and repetitive keyboarding.

SCHEDULE B — HUMAN RESOURCE
MANAGEMENT INFORMATION SYSTEM

ITEM DESCRIPTION
GENERAL
Reporting Part Time Leave entitlements for part time workers will be
Workers Leave shown in full time rates ie. 0.5FTE will show as
Entitlements 6.25 days sick leave, 10 days annual and 6.5

weeks LSL. When booking leave, a part time
officer will need to specify the appropriate rate
of pay. This will convert the full entitlement into
a part time equivalent, eg. 6.25 days sick leave
on full pay converts to 12.5 days sick leave on
0.5 pay.

Maintenance of School For security reasons, vacation breaks table will
 Vacation Breaks be maintained centrally. Schools have the

capacity to over-ride breaks to meet local needs.
The number of vacation days cannot be altered.
Additional days worked to be treated as RDO’s
at the site.

ANNUAL LEAVE Annualisation of annual leave loading

Annual Leave Loading
Standardising Anniversary Anniversary date for annual leave will be the
Date commencement date of employment. Presently

Employees accrue pro rata annual leave on a
calendar year basis commencing 1 January each
year. The new practice will not disadvantage any
Employee but is a fairer and more equitable
policy. Employees will continue to be able to
access both accrued credits as well as pro rata
credits up to a maximum of 20 days.

PORTABILITY OF LEAVEPrevious service history will be reinstated
Continuity of Service (accrued leave balances including sick leave, long

service leave and other leave and entitlements
not paid out at the end of the employment
contract) if the period of the break in service does
not exceed six months.

SICK LEAVE Employees may take up to five days sick leave
Sick leave Without a per annum without a medical certificate.
Medical Certificate
Viewing Sick Leave With People Soft, accrued sick leave will be
 entitlements shown on the pay advice. This will enable

officers to more accurately plan and manage their
accrued leave during periods of illness

Converting half pay credits The new information system will automatically
to full pay credits pay all sick leave at the full time pay rate unless

the officer requests that some or all of the leave
be paid at half pay. This facility will give officers
control over their personal financial affairs
during periods of illness

LONG SERVICE LEAVE The 50% rule will no longer apply. Subject to
Expansion of LSL the full accrued entitlements being used, officers

may request to expand their full entitlement to
take 6 months on half pay or less or 12 months
on quarter pay.

Access to LSL LSL can be taken for any amount of time at the
manager’s discretion. In general, it will not be
approved in amounts of less than one day.

Viewing LSL entitlements With People Soft, accrued LSL will be shown on
the officer’s pay advice. This will enable officers
to more accurately plan and access their accrued
leave.

DEFERRED SALARY Standardise the DSS scheme and making the two
SCHEME systems (CSA/SSTU) compatible with respect to

accruing service towards LSL
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Order.
HAVING heard Ms L. Dowden on behalf of the Applicants
and there being no appearance on behalf of the Respondent,
and by consent, the Commission pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the agreement made between the two parties
lodged in the Commission on 28 November 2000 enti-
tled Fintern/BLPPU and the CMETU Collective
Agreement 2000 and replaces Agreement No. AG 213 of
1997 be registered as an Industrial Agreement.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

Schedule.
1.—TITLE

This agreement shall be known as the Fintern / BLPPU
and the CMETU Collective Agreement 2000.

2.—ARRANGEMENT
Clause No.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Amenities 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation

Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Signatories to the Agreement 25
Appendix A—Drug & Alcohol, Safety and

Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Fintern Pty Ltd (herein-

after referred to as “the company”), the Western Australian
Builders’ Labourers, Painters and Plasterers Union of Work-
ers and the Construction Mining Energy Timberyards Sawmills
and Woodworkers Union of Australia—WA Branch (herein-
after referred to as “the unions”) and all employees of the
company eligible to be members of the unions.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition of buildings or
other structures of any kind whatsoever on—

1. All sites where the Principal Contractor has an agree-
ment or understanding with the Union;

2. All sites where the bricklaying or block laying sub-
contract value is greater than $300,000 labour and
materials or $200,000 labour only;

3. All sites in the CBD (as defined in Appendix A)
4. All allowances and conditions as specified in this

agreement shall apply at all times unless otherwise
agreed between the parties.

This agreement shall apply in Western Australia only. There
are approximately 6 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2.  In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after the date of signing and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Current EBA 1st November
Rate 2001

Hourly Rate Hourly Rate
$ $

Labourer Group 1 18.91 19.86
Labourer Group 2 18.26 19.17
Labourer Group 3 17.78 18.67
Plaster, Fixer 19.65 20.63
Painter, Glazier 19.20 20.16
Signwriter 19.62 20.63
Carpenter/Roofer 19.79 20.78
Bricklayer 19.61 20.59
Refractory Bricklayer 22.47 25.59
Stonemason 19.76 20.75
Rooftiler 19.43 20.40
Marker/Setter Out 20.35 21.37
Special Class T 20.61 21.64

APPRENTICE RATES
Current EBA 1st November

Rate 2001
Hourly Rate Hourly Rate

$ $
Plasterer, Fixer
Year 1 8.25 8.66
Year 2 (1/3) 10.81 11.35
Year 3 (2/3) 14.74 15.47
Year 4 (3/3) 17.29 18.15
Painter. Glazier
Year 1 (.5/3/5) 8.06 8.47
Year 2 (1/3), (1.5/3.5) 10.56 11.09
Year 3 (2/3), (2.5/3.5) 14.40 15.12
Year 4 (3/3), (3.5/3.5) 16.90 17.74
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Current EBA 1st November
Rate 2001

Hourly Rate Hourly Rate
$ $

Signwriter
Year 1 (.5/3.5) 8.24 8.66
Year 2 (1/3, 1.5/3.5) 10.79 11.35
Year 3 (2/3. 2.5/3.5) 14.72 15.47
Year 4 (3/3, 3/5/3.5) 17.27 18.15
Carpenter/Roofer
Year 1 8.31 8.73
Year 2 (1/3) 10.88 11.43
Year 3 (2/3) 14.84 15.59
Year 4 (3/3) 17.42 18.29
Bricklayer
Year 1 8.24 8.65
Year 2 (1/3) 10.79 11.32
Year 3 (2/3) 14.71 15.44
Year 4 (3/3) 17.26 18.12
Stonemason
Year 1 8.31 8.73
Year 2 (1/3) 10.88 11.43
Year 3 (2/3) 14.84 15.59
Year 4 (3/3) 17.42 18.29
Rooftiler
6 months 11.07 11.62
2nd 6 months 12.17 12.78
Year 2 14.23 14.94
Year 3 16.70 17.54

3. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

4. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

5. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.
Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase redundancy contributions on

behalf of each employee to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60
Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of

the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

(e) Employees shall have the option of converting to a
cash payment all sick leave entitlements over 5 days.
Payment shall be made on the last pay period prior
to the Christmas closedown.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.
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4. Where an employee is re-engaged within a period of six
months the employee shall maintain continuity of service and
all accrued entitlements with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made
2. This clause shall not be applied to prevent the employer

subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial matter should

be dealt with as close to its source as possible.
2. An employee or the union delegate should initially sub-

mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and without
unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with
in one of the following ways as agreed to between the parties—

• referred to the Western Australian Industrial Relations
Commission for conciliation and if required arbitra-
tion. The Commissions decision will be accepted by
all parties subject to legal rights of appeal; or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The company
recognises its responsibilities to provide a safe and healthy
workplace.

2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any complaint
should be referred to the company safety officer or workers’
safety representative to be dealt with in accordance with the
following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.
(vii) If no agreement can be reached between the
parties the matter will be dealt with in accordance
with the dispute resolution procedure of this agree-
ment.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—TRAINING AND RELATED MATTERS
1. A training allowance of $14.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $15.00 per week on 1 November
2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The Company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

19.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.
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20.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, to be replaced on a fair wear and

tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during

the period 1 April to 31 October. (One issued per
year)

2. The Company will also make available to each employee,
when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

21.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties

22.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

23.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

24.—SIGNATORIES
BLPPU
..........K. Reynolds.......... common seal
Date: 24/11/00
CMETU
..........J. McDonald......... common seal
Date: 24/11/00
The Company:
.......................................
Signature
Date: 23/11/00
.........Lewis Malley......... Company Seal
Print Name

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People affected by alcohol, and/or drugs are a safety hazard

to themselves and all other persons in the workplace.
2. FOCUS

• Site safety and the involvement of the site safety com-
mittee

• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is affected by drugs or alcohol will not be

allowed to work until that person can work in a safe manner.
b) The decision on a persons ability to work in a safe man-

ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay while

attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement shall apply to construction work under-

taken in the commercial/industrial sector of the building
industry in the state of Western Australia within a 50km ra-
dius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the relevant building construc-
tion awards as well as any industrial or certified agreements
made in conjunction with those awards which do not prescribe
a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.95
Above $2.17m to $4.55m $2.30
Over $4.55m $2.90

Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.75
Above $2.17m to $4.55m $1.95
Over $4.55m $2.50

4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.75
Above $2.17m to $4.55m $1.95
Over $4.55m $2.50
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Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.65
Above $2.17 m to $4.55m $1.85
Over $4.55m $2.10
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but
not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1 m NIL
Above $1 m to $2.17 m $1.35
Above $2.17m to 6m $1.65
Above $6m to $11.98m $1.90
Above $11.98m to $24.43m $2.10
Above $24.43m to $60.5m $2.40
Over $60.5m $2.60

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River. (Refer attached Map 1).

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street. (Refer attached Map 2).

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 January each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 September and accordingly,
the site allowance amounts shall be adjusted up or down to
the nearest five cents. Provided that where adjustment equates
to less than two cents, existing allowance levels shall be main-
tained.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 Sep-
tember. Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the BTA will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor
and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

— Disputes Procedures
— Occupational Health and Safety Procedures
— Demarcation Procedures
— First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to operate for the life of the particu-
lar project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 2000.

14. Productivity Allowance
In return for increased productivity and/or timely comple-

tion of projects it is agreed that a productivity allowance of
$1.00 per hour worked shall be paid to all employees engaged
upon projects in excess of $10 million, or such other sum as
agreed. The productivity allowance may be accumulated and
paid at the end of the project.

15. Structural Frame Allowance
It is agreed that a structural frame allowance of $1.00 per

hour all purpose shall be paid to all employees engaged upon
projects (new construction only) which exceed two stories in
height or on buildings or structures where the structure ex-
ceeds 10 metres in height (excluding sprires, flagpoles and
the like).

16. Application to Apprentices
a) The rates prescribed in clause 4 of this agreement shall

apply to all apprentices commencing on-site (whether as direct
employees or under a group training scheme) after 31
December 1998 in the same proportion as the percentage of a
tradesperson’s wage rate as prescribed by the appropriate award
or Enterprise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

b) Fares and Travel Allowances—Apprentices shall receive
100% of all fares and travel allowances paid under this
agreement and or the award.

17. Apprentice Ratio to Tradespersons
There shall be at least one apprentice employed on site to

every 6 tradespersons employed on site.
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Result Agreement registered
Representation
Applicant Mr G Sturman
Respondent Mr P Cooke
_______________________________________________________________________________

Order.
HAVING heard Mr G Sturman on behalf of the applicant and
Mr P Cooke on behalf of the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order—

THAT the agreement entitled Fluor Global Services
Power Plant Maintenance Enterprise Agreement 2000-
2003 in the terms of the following schedule be registered
as an industrial agreement with the date of operation be-
ing 20 September 2000 until 30 June 2003.

This Agreement replaces AG 156 of 1999 entitled Fluor
Daniel Diversified Plant Services Power Plant Maintenance
Enterprise Agreement 1999 which is hereby cancelled.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

ARRANGEMENT
1.0 PRELIMINARY

1.1 Incidence & Parties Bound
1.2 Application and Scope of Agreement
1.3 Duration of Agreement
1.4 Agreement Not to be Used as Precedent
1.5 No Extra Claims
1.6 Relationship to Other Awards

2.0 TERMS AND CONDITIONS OF EMPLOYMENT
2.1 Contract of Employment
2.2 Dispute Settlement Procedure
2.3 Demarcation
2.4 Mixed Functions
2.5 Union Representation and Membership
2.6 Apprenticeship

3.0 DEFINITIONS, WAGES, ALLOWANCES, CONDI-
TIONS

3.1 Definitions, Wages, Allowance
3.2 Rates of Pay and Allowances
3.3 Special Allowances

3.3.1 Living Away from Home Allowance
3.3.2 Leading Hand Allowance
3.3.4 Electrician’s License Allowance (All Purpose)
3.3.5 Dangerous Substance Allowance
3.3.6 Site Continuance Allowance
3.3.7 Distant Local Allowance

3.4 Career Path Structure
3.5 Payment of Wages

4.0 HOURS OF WORK, OVERTIME and PUBLIC HOLI-
DAYS

4.1 Hours of Work
4.1.4 Meal Breaks & Rest Periods
4.1.5 Crib Break

4.2 Overtime
4.2.1 Payment for Working Overtime
4.2.2 Requirement to Work Overtime
4.2.3 Rest Period after Overtime
4.2.4 Call Back
4.2.5 Saturday Work
4.2.6 Standing By
4.2.7 Meal Allowance

4.3 Public Holidays/Sundays
4.3.1 Prescribed Holidays
4.3.2 For the purposes of this Agreement:
4.3.3 Payment for work on Public Holidays/Sun-

days
4.3.4 Holidays—Absence on Working Day Before

or After
4.3.5 Minimum Payment—Holidays and Sundays
4.3.6 Meal Allowance—Holidays and Sundays

4.4 Shift Work
4.4.1 Definitions
4.4.2 Hours—Continuous Work Shifts
4.4.3 Hours—Other than Continuous work
4.4.4 Rosters
4.4.5 Variation by Agreement
4.4.6 Afternoon or Night Shift Allowances
4.4.7 Saturday Shifts
4.4.8 Overtime
4.4.9 Daylight Saving

5.0 STATUTORY HOLIDAYS, LEAVE
5.1 Annual Leave

5.1.1 Basic Entitlements
5.1.2 Annual Leave Exclusive of Public Holidays
5.1.3 Method of Taking Annual Leave
5.1.5 Leave Allowed Before Due (“Leave in Ad-

vance”)
5.1.6 Proportionate Leave on Termination
5.1.7 Loadings on Annual Leave
5.1.8 Calculation—Continuous Service
5.1.9 Annual Close Down

5.1.10 Ordinary Hours Worked
5.2 Sick leave
5.3 Bereavement Leave
5.4 Jury Service
5.5 Long Service Leave

6.0 REDUNDANCY
6.1 Redundancies Occur When:
6.2 Discussion Before Termination
6.3 Employee Leaving During Notice
6.4 Alternative Employment
6.5 Notice to Commonwealth Employment Service
6.6 Employees with Less than One Year’s Service
6.7 Employees Exempted
6.8 Parental Leave

7.0 GENERAL
7.1 Occupational Health and Safety
7.2 First Aid
7.3 Induction
7.4 Disciplinary Procedures

7.4.1 Counselling Procedure
7.4.2 Serious Misconduct—Summary Dismissal
7.4.3 Warning Procedure

7.5 Subcontractors
7.6 Smoking in the Workplace
7.7 Protective Clothing, Equipment etc
7.8 Quality Improvement
7.9 Drug and Alcohol Issues

7.10 No Discrimination
7.11 Training
7.12 Trade Union Training
7.13 Productivity

7.13.1 General
7.13.2 Indicators

7.14 Notice Boards
7.15 Sexual Harassment
7.16 Consultation

8.0 SIGNATORIES

1.0—PRELIMINARY
1.1 Incidence & Parties Bound
This Agreement shall apply to and be binding upon Fluor

Global Services, a Division of Fluor Daniel Diversified Plant
Services Pty Ltd (FGS), the Union and approximately 100
persons employed by FGS who are members of or who are
eligible to be members of the following organisations (par-
ties) of employees.

Automotive, Food, Metals, Engineering, Printing and Kin-
dred Industries Union—Western Australian Branch.

1.2 Application and Scope of Agreement
(a) Fluor Global Services provides overhaul and mainte-

nance services to Western Power at Kwinana and Muja Power
Stations. Conditions of employment previously applicable
were covered by WAIRC orders and Agreement.

This Agreement consolidates the applicable conditions.
(b) This Agreement shall have no application to operations

performed by Western Power Personnel.
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(c) Any suspected breaches of this Agreement shall be re-
ported to FGS for immediate investigation.

(d) This Agreement shall not be used in matters pertaining
to wages and conditions in any Western Power Enterprise
Agreement covering Western Power employees.

1.3 Duration of Agreement
This Agreement shall operate from the date of certification

until 30 June 2003.
1.4 Agreement Not to be Used as Precedent
The parties signatory to this Agreement agree that this Agree-

ment was made having regard to the special circumstances
existing on maintenance on power stations and that the con-
tents herein are not to be used as a precedent by any of the
parties. Further, this Agreement shall not be used as a prec-
edent to any Western Power Operations Agreement/Award or
any other project.

1.5 No Extra Claims
It is a term of this Agreement that the Union to this Agree-

ment undertake that for the period of this Agreement they will
not pursue any extra claims, award or over-award except un-
der the Terms of this Agreement to the intent that it shall be
binding upon the parties that the Unions shall not seek extra
claims, award or over-award as aforesaid. The Grievance Pro-
cedures shall be adhered to at all times.

1.6 Relationship to Other Awards
This Agreement shall stand alone for the purposes of all

rates and conditions to the exclusion of the Metal Trades (Gen-
eral) Award Parts I & II.

2.0—TERMS AND CONDITIONS OF EMPLOYMENT
2.1 Contract of Employment
(a) Any employee not specifically engaged as a casual em-

ployee shall be deemed to be employed by the week.
(1) Casual Employees

All casuals receive a 20% loading in lieu of sick
leave, annual leave and public holidays.
This rate also applies to all work performed on over-
time, public holidays and shiftwork.
Casual employees shall be registered for Long Serv-
ice Leave and Superannuation as prescribed under
this Agreement.
Where a casual employee is employed on work that
has a planned duration of greater than one week the
notice period shall be eight hours. This provision
shall not apply outside normal working hours in
which case the notice period shall be one hour.
Where a casual employee is employed on work that
has a planned duration of less than one week the
notice period shall be one hour.

(2) Work as Required
Employees shall work as directed by FGS to the full
scope of their skills, competency, knowledge and
training within the limits of safe, legal, and practical
work practices. Incidental and peripheral skills in
the family of trades shall be encouraged on the Plants
and FGS shall encourage employees to gain further
skills appropriate to their career path.

(3) Plant Hours of Work
All employees shall be required as a condition of
their employment, to work agreed hours as promul-
gated by FGS to suit the type of work and conditions
on the Plants.
Such hours, shall include reasonable overtime hours.

(4) Termination of Employment
(a) Notice —For weekly-hired employees , the

following notice of termination must be given
by either party or the or the corresponding
amount of ordinary wages paid (or forfeited)
as the case may be—

Period of continuous service Period of Notice
1 year of less 1 week
1 year and up to the completion of 3 years 2 weeks
3 years and up to the completion of 5 years 3 weeks
5 years and over 4 weeks

In addition to the notice prescribed above
employees aged over 45 years with at least 2
years service at the time of notice shall be
entitled to an additional weeks notice

(b) Statement of Service
On termination an employee will be provided
with a statement by the employer which de-
tails duration of employment on the job,
classification and range of skills/duties uti-
lised.

(c) Time Off During Notice Period
An employee who has been given notice shall
be allowed up to a day’s time off with pay to
look for another job—at mutually convenient
times

2.2 Dispute Settlement Procedure
(a) Where a question, dispute or difficulty arises the matter

shall initially be discussed between the employee concerned
and the employee’s immediate supervisor as soon as reason-
ably practicable.

(b) If the matter is still unresolved by the discussions re-
ferred to in (1) hereof the employee and/or the appropriate
shop steward will raise the concern, and attempt to resolve
the concern, with Fluor Global Services project management
representative.

(c) Where the above discussions fail to resolve the matter of
concern it shall be referred to the company’s senior manage-
ment representative and/or nominee and the appropriate
full-time union official. The parties shall then initiate step to
resolve the question, dispute or difficulty as soon as possible.

(d) The parties agree that normal work shall continue with-
out industrial action while these procedures are being allowed.

(e)  If the question, dispute or difficulty is still not resolve,
either party may refer the matter to the appropriate Industrial
Relations Commission provided that any party reserves the
right to refer an issue to the appropriate Industrial Relations
Commission at any time. the parties to the dispute shall con-
fer among themselves and make reasonable attempts to resolve
the issues of the dispute before taking the matter to the Com-
mission.

2.3 Demarcation
The parties agree that all demarcation disputes shall be re-

solved where possible before work commences on the disputed
matter. Demarcation issues will be resolved between FGS and
the Single Bargaining Unit in the shortest possible time.

2.4 Mixed Functions
An employee engaged for more than 2 hours during one

day or shift on a higher classification than their normal classi-
fication shall be paid the higher Group rate for such day of
shift. If the employee is engaged for two hours or less during
one day or shift they shall be paid the higher rate for the ac-
tual time worked.

2.5 Union Representation and Membership
FGS shall recognise any duly elected delegate nominated

by the Union.
An official of the Union may enter any Power Station or

Plant subject to the following procedures—
• That official shall have undertaken the Plant Induc-

tion course, if not FGS will provide a suitable
induction for the day.

• That official shall have advised the Gatekeeper of
their name and the union they represent. The Gate-
keeper shall notify the FGS representative of their
arrival.

• That official shall be issued with a Visitors Pass which
will require them to observe all Western Power Plant
Safety Rules and Policies where applicable.

• Parking shall be made available for accredited Un-
ion Officials.

• Union Officials shall comply with the provisions of
Rights of Entry as agreed between FGS and the
Union.
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2.6 Apprenticeship
Wage per week expressed as a percentage of the Level M3

Tradespersons Rate.
Four Year Term %
First year 42
Second year 55
Third year 75
Fourth year 88
Three and a half year term
First six months 42
Next year 55
Next year 75
Final year 88
Three year term
First year 55
Second year 75
Third year 88

3.0—DEFINITIONS, WAGES, ALLOWANCES,
CONDITIONS

3.1 Definitions, Wages, Allowance
“FGS” shall mean Fluor Global Services, a Division of Fluor

Daniel Diversified Plant Services Pty Ltd as the employer, on
any power station operated by Western Power.

“Agreement” shall mean the FGS Power Plant Maintenance
Enterprise Agreement 2000-2003.

“Contractor” shall mean FGS.
“Plant” shall mean the appropriate power station or plant

where FGS is performing work and operated by Western
Power.

“ Work” shall mean maintenance work, modifications, or
outage work.

“Other work” shall mean work as herein defined from time
to time.

“Act” shall mean the Industrial Relations Act 1979.
“Employer” shall mean FGS.
“Employee” shall mean any employee of FGS engaged on

work covered by this Agreement.
“WAIRC” shall mean the WA Industrial Relations Com-

mission.
“ACTU” shall mean the Australian Council of Trade Un-

ions.
“Union” shall mean a union party to this agreement.
3.2 Rates of Pay and Allowances
3.2.1 Weekly Hire Employees—Per 38 hour week

Classification a b c
$ $ $

M1 Technician Certificate 789.58 829.06 870.51
or associate diploma

M2  Advanced tradesperson 756.09 793.89 833.59
Approved specialist post
trade skills

M3  Maintenance tradesperson 722.40 758.53 796.45
full use of trade skills with
incidental and peripheral

M4  Maintenance worker 690.40 724.92 761.17
riggers/scaffolders, crane
drivers, heavy plant operators,
laggers, storekeeper.

M5  General assistant—trades 653.75 686.44 720.76
assistant with extra skills
(plant operation, storeman,
trade modules).

M6   Trades Assistant/New 609.78 640.27 672.29
entrantuntil 4 weeks site
experience gained inclusive
of FGS maintenance sites.

Column a Operative from the 1 August 2000
Column b Operative from the beginning of the first pay

period to commence on or after 1 July 2001
Column c Operative from the beginning of the first pay

period to commence on or after 1 July 2002

Note—
The rates specified in this section are total rates and include

remuneration for loadings, allowances and payments, tool,
Power Station Disability.

3.3 Special Allowances
3.3.1 Living Away from Home Allowance
(a) Where an employee is required by Fluor Daniel to tem-

porarily relocate to a site and has to obtain accommodation as
a consequence of the distance from their permanent place of
residence, then an allowance of

Per week 336.07 352.88 370.52 or
Per day 67.22 70.58 74.10 (where it is applicable

for less than a week)
shall be paid to compensate for such accommodation and meals
(Flat Allowance). Where an employee through no fault of their
own is terminated or transferred without prior warning and
the employee has made and committed accommodation and
for board charges, the company shall reimburse any such
money upon receipt up to a maximum of a weeks such allow-
ance.

(b) (i) FGS shall pay all reasonable expenses and travel-
ling time associated with initially transporting the
employee to the site locality from their point of ori-
gin.

(ii) The company shall pay all reasonable expenses and
travelling time associated with the employee’s re-
turn to their point of origin, where the termination
of employment is due to the completion of the as-
signed work.

3.3.2 Leading Hand Allowance
In addition to the appropriate total wage prescribed in this

clause, an employee required to undertake leading hand du-
ties shall be paid—

(i) if placed in charge of not less than three and not
more than ten other workers

a b c
Per hour 0.55 0.58 0.61
All purpose

(ii) if placed in charge of more than ten and not more
than twenty other
Per hour 0.83 0.87 0.92
All purpose

(iii) if placed in charge of more than twenty other work-
ers
Per hour 1.05 1.10 1.16
All purpose

3.3.4 Electrician’s License Allowance (All Purpose)
An electronics Technician, an electrician—special class, an

electrical fitter and/or armature winder or an electrical installer
who holds, and in the course of his employment may be re-
quired to use, a current “A” Grade or “B” Grade license issued
pursuant to the relevant regulation in force on the 28th day of
February 1978 under the Electricity Act 1945 shall be paid an
allowance of

Per week 16.57 17.40 18.27
All purpose

3.3.5 Dangerous Substance Allowance
An employee engaged on work on or about buildings in-

volving the permanent removal or neutralisation of any
materials which consist of or contain asbestos or any other
toxic substance, and who is required to wear safety equip-
ment in accordance with safety regulations and procedures
under the Health and Safety Act ad FGS procedures regard-
ing asbestos or toxic substance, shall whilst so engaged be
paid an additional amount of

Per hour 1.18 1.24 1.30
Flat payment

for handling these materials and
Per hour 0.31 0.33 0.35
Flat payment

for any other defined dangerous substance.
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3.3.6 Site Continuance Allowance
Site continuance Allowance is paid to compensate for the

disabilities associated with the current contracted maintenance
work and is based on a continuation of work and recognition
of the time frames associated with this work

Per hour 2.04 2.14 2.25
Flat payment

3.3.7 Distant Local Allowance
Where an employee is engaged on a site which is more than

50 km from the Perth GPO and where that employee resides
at a location from which he / she commutes daily to and from
the site, and such location is more than 50 km from site, an
allowance of

Per hour worked 2.70 2.84 2.98
Flat payment

shall be paid. This allowance is paid in recognition of the ad-
ditional time constraints experienced.

This allowance is paid in addition to the allowance prescribed
by clause 3.3.6, Site Continuance Allowance of this Agree-
ment but shall not be paid to employees in receipt of the
payment prescribed by clause 3.3.1, Living Away From Home
Allowance of this Agreement.

3.4 Career Path Structure
Employees shall acquire skills appropriate to the next ca-

reer path structure classification by virtue of on and off the
job training and attending courses nominated by FGS. Upon
successful completion of a structure level an employee shall
be entitled to payment of wages of that classification level
when a vacancy exists. Employees will be expected as part of
the classification structure to perform duties and tasks for
which they have necessary skills and as a prerequisite for fur-
ther training and career path enhancement.

Career Path Training will be held on a modular basis and
any courses an employee is required to attend during ordinary
working hours will not result in loss of wages. All training
will be based on clearly defined and agreed performance lev-
els to FGS standards.

After commencement of work, each employee shall be enti-
tled within a reasonable time, to a skills audit, performed by
FGS. After such audit an employee may be entitled to an es-
calation with the career structure classification.

Objective testing of skill acquisitions and competency will
be prerequisite for appropriate applications for entry into the
career path structure. Progression on the career path structure
shall be by virtue of one step at a time and an employee must
serve a minimum of twelve (12) monthly qualifying period in
that classification before any further progression.

FGS shall be responsible for implementation and standards
of the career path structure programs and the required sylla-
bus. Standards established by National Training Councils or
Accredited Organisations will be accepted where practical.

A career path training structure will be developed prior to
the establishment of a full time workforce.

3.5 Payment of Wages
Wages shall be paid weekly by Electronic Funds Transfer

into the employees Bank, Building Society or Credit Union
accounts.

Where an employee’s services are terminated they may
choose to either be paid their wages within one working day
of termination, or be paid by Electronic Funds Transfer.

FGS shall ensure that payroll mechanisms are in place to
guarantee this option to employees.

An employee kept waiting for his/her wages on site, for
other than circumstances beyond the control of the employer,
for more than a quarter of an hour, shall be paid at the rate of
time and a half.

4.0—HOURS OF WORK, OVERTIME AND PUBLIC
HOLIDAYS

4.1 Hours of Work
4.1.2 The ordinary hours of work shall be an average of 38

hours per week, between 6am and 6pm, to be worked on one
of the following bases—

(i) 38 hours with a work cycle not exceeding 5 con-
secutive days.

(ii) 76 hours within a work cycle not exceeding 14
consecutive days.

(iii) 114 hours within a work cycle not exceeding
21 consecutive days.

(iv) 152 hours within a work cycle not exceeding
28 consecutive days.

(v) or any other special roster agreed to by the Union
and FGS.

FGS and its employees may introduce a new cycle or ar-
rangement of ordinary hours to suit maintenance or outage
requirements after consultation with the Union.

4.1.3 FGS will establish a maintenance roster for the taking
of Rostered Days Off (RDO) in order that there is adequate
numbers of employees/crews on duty at any one time to main-
tain the maintenance schedule.

An employee may accrue up to 4 RDOs and bank such days.
However the banked RDOs may be taken at a later date with
the agreement of FGS. No banked RDOs shall be allowed to
form any part of Annual Leave.

The taking of RDOs during any outages will be subject to
minimum manning requirements as determined by FGS and
will require prior approval before the taking of such RDOs
and shall be subject to an approved schedule.

4.1.4 Meal Breaks & Rest Periods
A half hour unpaid meal break will be scheduled on the

fifth hour unless otherwise agreed.
FGS may stagger the time of taking meal and rest breaks to

meet operational requirements.
Except where any alternative arrangement is entered into as

a result of in-plant agreement, time and a half rates shall be
paid for all work done during meal hours and thereafter until
a meal break is taken. Double time shall be paid on Saturday
afternoon and Sundays.

A rest period (smoko) of 10 minutes during the ordinary
hours of each day or shift shall be allowed without deduction
of pay.

4.1.5 Crib Break
An employee working overtime shall be allowed a crib time

of 20 minutes, without deduction of pay, after each four hours
of overtime worked if the employee is required to continue
work after such crib time.

Provided that where a day worker is required to work over-
time on a Saturday, Sunday, Public Holiday or on a rostered
day off the first prescribed crib time shall if occurring be-
tween 10.00 am and 1.00 p.m. be paid at the appropriate rates.

Unless the period of overtime is less than one and half hours
an employee before starting overtime after working ordinary
hours shall be allowed a meal break of 20 minutes which shall
be paid for at the appropriate rates. An employer and employee
may agree to any variation of this provision to meet the cir-
cumstances of the work in hand provided that the employer
shall not be required to make any payment in respect of any
time allowed in excess of 20 minutes.

4.2 Overtime
4.2.1 Payment for Working Overtime
Overtime shall be calculated on the following basis—

time and a half for the first 2 hours (provided that each
shift shall stand alone).
double time for all additional overtime.
double time for all overtime performed on Sundays.
double time and a half for work performed on the public
holidays specified in Clause 4.3.

The hourly rate, when computing overtime, shall be deter-
mined by dividing the appropriate weekly rate by 38, even in
cases when an employee works more than 38 ordinary hours
in a week.

4.2.2 Requirement to Work Overtime
FGS may require any employee to work reasonable over-

time at overtime rates and such employee shall work overtime
in accordance with such requirement, subject to WA Health,
Safety & Welfare regulations.
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The assignment of overtime by FGS to an employee shall
be based on specific work requirements. FGS will endeavour
to provide equalisation of overtime to all employees where
possible and practicable.

During any outage, employees will be required to work over-
time as per FGS schedules/rosters to suit the outage concerned.

4.2.3 Rest Period after Overtime
(i) Where overtime work is necessary, employees, where

possible, shall be given ten consecutive hours off duty be-
tween successive shifts, provided that—

If the employee has not had ten consecutive hours off
duty between the end of overtime work and the time that
he/she is due to begin their next shift, the employee shall
not be required to attend work until ten consecutive hours
off duty have been completed, but shall not lose any pay
for scheduled working time occurring during this period.
If, on management’s instructions, the employee resumes
work prior to the completion of ten hours off duty, the
employee shall be paid at overtime rates until released
from duty and shall then be entitled to ten hours off duty.

4.2.4 Call Back
When an employee is recalled to work after leaving the job,

they shall be paid for at least 3 hours at overtime rates.
4.2.5 Saturday Work
An employee required to work overtime on a Saturday shall

be afforded at least four hours work or paid for four hours at
the appropriate rate except where such overtime is continuous
with overtime commenced on the day previous.

4.2.6 Standing By
Employees who are required regularly to hold themselves

in readiness for a call back after ordinary hours shall until
released be paid standing-by time at ordinary rates from the
time which they are so to hold themselves in readiness.

4.2.7 Meal Allowance
An employee required to work overtime for more than two

hours without being notified on the previous day or earlier
that they will be so required to work shall either be supplied
with a meal by the employer or paid for the first meal and
each subsequent meal after a further four hours of overtime.

Where applicable the meal allowance shall be
$8.22 8.63 9.06

4.3 Public Holidays/Sundays
4.3.1 Prescribed Holidays
(a) An employee on weekly hiring shall be entitled, without

loss of pay, to public holidays as follows—
New Year’s Day
Australia Day
Good Friday
Easter Monday
Anzac Day
Labour Day
Foundation Day
Sovereigns Birthday
Christmas Day
Boxing Day

or such other day as is generally observed in a locality as a
substitute for any of the above days.

4.3.2 For the purposes of this Agreement—
When any of the days mentioned in paragraph (a) hereof

falls on a Saturday or a Sunday the holiday shall be observed
on the next succeeding Monday and when Boxing Day falls
on a Sunday or a Monday the holiday shall be observed on
the next succeeding Tuesday. In each case the substituted day
shall be a holiday without deduction of pay and the day for
which it is substituted shall not be a holiday.

4.3.3 Payment for work on Public Holidays/Sundays
An employee shall be paid at the rate of double time and a

half for work done on public holidays.
An employee shall be paid at the rate of double time for

work done on a Sunday.
4.3.4 Holidays—Absence on Working Day Before or After
Where an employee is absent from their employment on the

working day before or the working day after a public holiday

without reasonable excuse or without the consent of the em-
ployer, the employee shall not be entitled to payment for such
holiday.

4.3.5 Minimum Payment—Holidays and Sundays
Employees required to work on Sundays or public holidays

shall be paid for a minimum of three hours work.
4.3.6 Meal Allowance—Holidays and Sundays
An employee required to work on a Sunday or public holi-

day for more than four hours without being notified on the
previous day or earlier that he will be so required to work
shall either be supplied with a meal by FGS or paid

8.22 8.63 9.06
for the meal taken during his first crib break, and during each
subsequent crib break. Provided that such payment need not
be made to employees living in the same locality as their
workplace who can reasonably return home for meals

4.4 Shift Work
4.4.1 Definitions
For the purposes of this clause—

“Afternoon shift” means any shift finishing after 6.00
p.m. and at or before midnight.
“Continuous Work” means work carried on with con-
secutive shifts of employees throughout the 24 hours of
each of at least six consecutive days without interruption
except during breakdowns or meal breaks or due to una-
voidable causes beyond the control of the employer.
“Night shift” means any shift finishing subsequent to
midnight and at or before 8.00 am.
“Rostered Shift” means a shift of which the employee
concerned has had at least 24 hours notice.
“Outage Shift” means any shift designed specifically for
outage work.
“Start/Commencement/Finish” times means where a
shift commences prior to 11.00pm, the whole of the shift
shall be deemed to have been worked on that day. Where
a shift commences at or after 11.00pm, the whole of that
shift shall be deemed to have been worked on the follow-
ing day.

4.4.2 Hours—Continuous Work Shifts
This subclause shall apply to shift workers on continuous

work as defined. The ordinary hours of shift workers shall
average 38 per week inclusive of crib time and shall not ex-
ceed 152 hours in 28 consecutive days (unless agreed between
FGS and the majority of employees). Subject to the following
conditions shift workers shall work at such times as FGS may
require—

(a) a shift shall consist of not more than ten ordinary
hours inclusive of crib time.

(b) except at the regular changeover of shifts, an em-
ployee shall not be required to work more than one
shift in each twenty-four hours, unless required to
relieve a subsequent shift (the performance of more
than on shift in 24 hours would be avoided where
practicable).

(c) twenty minutes shall be allowed to shift workers each
shift for crib which shall be counted as time worked.

(d) By agreement between an employer, the Union con-
cerned and the majority of employees in the plant,
work section or sections concerned, ordinary hours
not exceeding 12 on any day may be worked subject
to—
Proper health and monitoring procedures being in-
troduced.
Suitable roster arrangements being made; and
Proper supervision being provided.

4.4.3 Hours—Other than Continuous work
This subclause shall apply to shift workers not on continu-

ous work. The ordinary hours of work shall be an average of
38 per week (between Monday and Friday) to be worked over
a roster cycle not exceeding 28 days (unless agreed between
FGS and the majority of employees).

The ordinary hours shall be worked continuously except
for meal breaks at the discretion of FGS.  Except at regular
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changeover of shifts an employee shall not be required to work
more than one shift in each 24 hours.

Provided that—
(1) Where the first night shift in any week commences

on Monday night, the night shift commencing on
Friday and finishing not later than 8.00am on Satur-
day of that week, shall be deemed to have been
worked in ordinary working hours.

(2) The ordinary hours of work prescribed herein shall
not exceed 10 hours on any day except for work per-
formed during outages.

(3) In any arrangement of ordinary working hours where
the ordinary working hours are to exceed eight on
any shift the arrangement of hours shall be subject
to agreement between FGS and the majority of em-
ployees in the plant or work section or sections
concerned; and

(4) By agreement between an employer, the Union con-
cerned and the majority of employees in the plant,
work section or sections concerned, ordinary hours
not exceeding 12 on any day may be worked subject
to—

• Proper health and monitoring procedures be-
ing introduced.

• Suitable roster arrangements being made; and
• Proper supervision being provided.

4.4.4 Rosters
(a) Shift rosters shall specify the commencing and finishing

times of ordinary working hours of the respective shifts.
(b) An employee shall be given at least 24 hours notice of

the requirement to work on shift, except in the case of an
emergency whereby a shiftworker may be required to change
their normal shift or a day worker may be required to perform
shift work, in which case the notice shall be 12 hours without
any penalty payments.

4.4.5 Variation by Agreement
Subject to subclauses 4.4.2 and 4.4.3 hereof the method of

working shifts may in any case be varied by agreement be-
tween the employer and the majority of employees concerned.

The time of commencing and finishing shifts may be varied
by agreement between FGS and the majority of employees
and the Union concerned to suit the circumstances of the es-
tablishment or in the absence of agreement by seven days’
notice of alteration given by FGS to the employees. FGS re-
serves the right to alter shift hours during outages.

4.4.6 Afternoon or Night Shift Allowances
(a) A shift worker whilst on afternoon or night shift shall be

paid for such shift 20 per cent more than their ordinary rate.
(b) A shift worker who works on an afternoon or night shift

which does not continue for at least five successive afternoons
or nights in a five day workshop or six successive afternoons
or nights in a six day workshop; or shall be paid for each such
shift 50 per cent for the first two hours thereof and 100 per
cent for the remaining hours thereof in addition to their ordi-
nary rate.

(c) An employee who—
during a period of engagement on shift, works night shift
only; or
remains on night shift for a longer period than four con-
secutive weeks; or works on a night shift which does not
rotate or alternate with another shift or with day work so
as to give them at least one-third of their working time
off night shift in each shift cycle,
shall during such engagement period or cycle be paid 30
per cent more than his ordinary rate for all time worked
during ordinary working hours on such night shift.
When an employee is required to work an emergency
shift, i.e. an unplanned unscheduled requirement with less
than 12 hours notice, they shall be entitled to a 40% load-
ing, providing such emergency shift is less than 4 weeks
in duration.

4.4.7 Saturday Shifts
The minimum rate to be paid to a shift worker for work

performed between midnight on Friday and midnight on

Saturday shall be time and a half. Such extra rate shall be in
substitution for and not cumulative upon the shift premiums
prescribed in subclause 4.4.6 hereof.

4.4.8 Overtime
Shift workers for all time worked in excess of or outside the

ordinary working hours prescribed by this Agreement or on a
shift other than a rostered shift shall—

(a) if employed on continuous work be paid at the rate
of double time; or

(b) if employed on other shift work at the rate of time
and a half for the first two hours and double time
thereafter.

(c) Where a shift worker other than for public holiday(s)
who qualifies for payment of the allowance under
Clause 4.4.6 (a) is entitled to the payment of over-
time under this Agreement the shift allowance under
Clause 4.4.6 (a) shall be added as a flat payment to
all hours worked.

Except in each case when the time is worked—
(d) by arrangement between the employees themselves;
(e) for the purposes of effecting the customary rotation

of shifts.
Provided than when not less than 7 hours 36 minutes notice

has been given to FGS by a relief person that they will be
absent from work and the employee to whom they should re-
lieve is not relieved and is required to continue work on their
rostered day off the unrelieved employee shall be paid double
time.

4.4.9 Daylight Saving
Notwithstanding anything contained elsewhere in the Agree-

ment, in any area where by reason of legislation of a State
summer time is prescribed as being in advance of the standard
time of that State the presented length of any shift—

(a) commencing before the time prescribed by the rel-
evant legislation for the commencement of a summer
time period, and

(b) commencing on or before the time prescribed by such
legislation for the termination of a summer time pe-
riod,

shall be deemed to be the number of hours represented by the
difference between the time recorded by the clock at the be-
ginning of the shift and the time so recorded at the end thereof,
the time of the clock in each case to be set to the time fixed
pursuant to WA State legislation.

In this subclause the expressions “standard time” and “sum-
mer time” shall bear the same meaning as are prescribed by
WA State legislation.

5.0—STATUTORY HOLIDAYS, LEAVE
5.1 Annual Leave
5.1.1 Basic Entitlements
Employees on weekly hire shall be entitled to four weeks’

annual leave (28 consecutive days including non-working
days) after each year of continuous service, (less the period of
annual leave). This entitlement shall not include Public Holi-
days.

Pro rata annual leave shall accrue during the years of join-
ing and terminating from the Company. (The accrual rate is
2.923 hours for each 38 hours ordinary time worked). Seven
day shift workers—that is shift workers roistered to work regu-
larly on Sundays and holidays, shall be entitled to seven
consecutive days leave including non-working days.

5.1.2 Annual Leave Exclusive of Public Holidays
This annual leave entitlement described above shall not in-

clude any of the Public Holidays listed in Clause 4.3.1 of this
agreement. If any such holiday falls—

while the employee is on annual leave; and
on a day where the employee would normally have been
roistered to work;
then his/her annual leave shall be credited with the amount
of ordinary time he/she would have worked had the day
not been a holiday.

5.1.3 Method of Taking Annual Leave
Annual leave shall be given and taken in one or two con-

tinuous periods. If given in two continuous periods, one of
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those must be at least 14 consecutive days including non-work-
ing days. The employee may take annual leave in smaller
amounts subject to the company’s prior approval.

5.1.4 Time of Taking Leave
Leave shall be taken at a time fixed by FGS within six months

from the date the right to it accrued, with not less than four
weeks’ notice to the employee.

Where FGS and the employee agree, annual leave can be
taken up to two years after the date it accrued, and with less
than four weeks’ notice to the employee.

5.1.5 Leave Allowed Before Due (“Leave in Advance”)
FGS may allow an employee to taken annual leave before

becoming entitled to it. In those circumstances, the employee
will not qualify to take more annual leave until twelve months
after taking that leave “in advance”.

If on termination the employee has not completed sufficient
service to accrue the leave that was given in advance, FGS my
deduct the value of this unaccrued amount from the employ-
ee’s termination payment.

5.1.6 Proportionate Leave on Termination
Unused annual leave shall be paid out on termination.
5.1.7 Loadings on Annual Leave
Employees on weekly hire are entitled to an annual leave

loading of 17.5% of ordinary time weekly earnings on four
weeks’ annual leave, unless a normal shift leading greater than
17.5% would have applied if leave had not been taken. In
such instances, the shift loading shall apply. This loading shall
apply to proportionate leave on termination.

5.1.8 Calculation—Continuous Service
(a) Service for the purpose of this Clause and Clause ..—

Long Service Leave—will be regarded as continuous
providing—

(i) any absences from work is due to—
personal sickness (See clause ...—Sick Leave)
accident
leave granted by the Company;

(ii) in cases of personal sickness, accident or absences
for reasonable cause, the employee informs the em-
ployer, in writing if practicable, within 24 hours of
the commencement or as soon as practicable is such
absences of his/her inability to attend for duty and
as far as practicable the nature of the illness, injury
or cause and the estimated duration of his / her ab-
sence.

(b) Absences considered to break continuity of service shall
be notified by the Company as below—

(i) Individual Absenteeism —by writing to the em-
ployee concerned;

(ii) Collective Absenteeism—by posting up a notifica-
tion outside the Company’s site office in the manner
in which general notifications to employees are usu-
ally made, and by posting to each union whose
members have participated in such concerted or col-
lective absenteeism, a copy of it not later than the
day it is posted up i the plant/outside the site office.

(c) In calculating the period of twelve month’s continuous
service the following absences shall be counted as time
worked—

(i) up to 152 ordinary working hours in a twelve-
monthly period in the case of sickness or accident;
(pro-rata for those with less than twelve months’
service)

(ii) long service leave taken in accordance with Clause
... .

Any other unauthorised absences from work may not be
taken into account and may not count as time worked in cal-
culating the period of twelve months’ continuous service.

5.1.9 Annual Close Down
(a) The company may, by giving not less that four weeks

notice of their intention so to do, stand off for the duration of
the close down all employees in the plant, section or sections
concerned.

(b) The company may close down part of the plant for up to
four separate periods for the purpose of granting annual leave
in accordance with this subclause. If the company closes down
its plant in four separate periods one of those periods shall be
for a period of at least 10 consecutive days including non-
working days.

(c) Nothing shall prevent the company directing an employee
to take part of or the full entitlement of annual leave when it
has fully accrued, subject to 28 days notice.

5.1.10 Ordinary Hours Worked
For the purposes of this clause the calculation of ordinary

hours worked shall be deemed to include paid sick days taken,
jury service and paid bereavement leave taken within Aus-
tralia.

5.2 Sick Leave
An employee other than a casual employee shall be entitle

to paid sick leave where genuine non-work related illness or
injury prevents them from attending work subject to—

(a) he/she shall not be entitled to paid sick leave for any
period where he/she is entitled to Worker’s Com-
pensation.

(b) he/she shall, as soon as reasonably practicable and
during the ordinary hours of the first day or shift of
such absence, inform the company of—

his / her inability to attend for duty.
the nature of the illness or injury and estimated
length of time he/she expects to be absent as far
as is practicable.

If it is not reasonably practicable to inform the com-
pany during the ordinary hours of the first day or
shift or such absence the employee shall do so within
24 hours of such absence.
He/she shall prove to the satisfaction of FGS that
he/she was unable on account of such illness or in-
jury to attend for duty on the day or days for which
sick leave is claimed. FGS may require a medical
certificate in respect of any absence.

(c) During their first year of employment with FGS an
employee shall be entitled to sick leave at the rate of
one day or eight hours, which ever is the lesser at
the beginning of each of the first eight calendar
months of their employment. Such sick leave shall
be cumulative.
Provided that an employee who has completed one
year of continuous employment shall be credited with
further 10 days sick leave entitlement at the begin-
ning of their second and each subsequent year.
Unused sick leave will accumulate from year to year.

(d) The provisions of this clause do not apply to an
employee who fails to produce a certificate from a
medical practitioner dated at the time of the absence
or who fails to supply such other proof of the illness
or injury as the employer may reasonably require
provided that the employee shall not be required to
produce a certificate from a medical practitioner with
respect to absences of two days or less unless after
two such absences in any year of service the em-
ployer requests in writing that the next and
subsequent absences in that year if any, shall be ac-
companied by such certificate.

(e) If an employee is terminated by FGS and is re-en-
gaged by FGS within a period of six months, then
the employee’s unclaimed balance of sick leave shall
continue to accrue from the date of re-engagement.
The period of interruption shall not be counted as
service for the purposes of sick leave.

5.3 Bereavement Leave
An employee shall be granted reasonable bereavement leave

of up to two days with pay to attend funeral arrangements on
the death of members of his/her immediate family (or com-
mon law family).

5.4 Jury Service
An employee required to attend for jury duty or who is sub-

poenaed as a Crown witness shall be reimbursed by FGS an
amount equal to the difference between the amount paid in
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respect of their attendance for such service and the amount of
wages they would have received had they worked in accord-
ance with the prevailing roster and not attended for jury service
or as a Crown witness.

Provided that an employee shall notify FGS as soon as prac-
ticable of the date upon which they are required to attend for
jury duty or respond to a Crown subpoena, and shall provide
proof of their attendance, the duration thereof, and the amount
received in respect thereof, prior to reimbursement being made

5.5 Long Service Leave
All employees covered by this Agreement shall be entitled

to long service leave under, subject to, and in accordance with
the provisions of the appropriate WA Legislation relating to
LSL (WA LSL Act 1958/1973).

5.6 Income Protection
Subject to this clause the company shall provide Income

Protection Insurance (sickness and accident) for all employ-
ees covered by this agreement through a union nominated
provider under the terms offered by the provider from time to
time, provided that the company will not be required to con-
tribute greater than a net amount (excl GST) of 1% in payroll
for the premiums for such insurance during the life of this
agreement. The company agrees to effect the necessary insur-
ance with that provider within 30 days of signing this
agreement.

6.0—REDUNDANCY
6.1 Redundancies Occur When—

the company decides that it no longer wishes the job an
employee has been doing to be performed by anyone.
this does not result from ordinary or customary turnover
of labour this decision makes it necessary for the em-
ployer to retrench the employee(s) on a weekly hire
(terminate his/her employment).

6.2 Discussion Before Termination
FGS will discuss the reasons for the redundancy any meas-

ures to avoid of minimise adverse effects with the employee(s)
affected and the union(s) as soon as practicable after making
a firm decision that a job is redundant.

FGS will also provide in writing all relevant information
about the proposed termination’s to the employee(s) concerned
and the union(s).
(a) Period of Continuous Service Severance Pay
1 year or less Nil
1 year and up to the completion of 2 years 4 week’s pay
2 years and up to the completion of 3 years 6 week’s pay
3 years and up to the completion of 4 years 7 week’s pay
4 years and over 8 week’s pay

“Week’s pay” means the ordinary time rate of pay for the
employee concerned. The severance payments shall not ex-
ceed the amount the employee would have earned if their
employment with FGS had continued to normal retirement
age.

Maintenance Termination Pay
A casual or temporary employee shall be entitled to a pay-

ment of
$33.81 $35.50 37.28

for each completed week of service or pro rata for part thereof
where the employee ceases to be employed by FGS.

6.3 Employee Leaving During Notice
An employee who is to be retrenched may terminate his/her

employment during the notice period. He/she would still be
entitled to the same benefits and severance pay mentioned
above, but not to pay in lieu of notice.

6.4 Alternative Employment
FGS, in a particular redundancy case, may make applica-

tion to the West Australian IRC to have the general severance
pay prescription varied if FGS obtains acceptable alternative
employment for an employee.

6.5 Notice to Commonwealth Employment Service
FGS will notify the CES of details of personnel to be re-

trenched as soon as possible after the decision to retrench has
been made.

6.6 Employees with Less than One Year’s Service
This clause shall not apply to employees with less than one

year’s continuous service and the general obligation on the
FGS should be no more than to give relevant employees and
indication of the impending redundancy at the first reason-
able opportunity, and to take such steps as may be reasonable
to facilitate the obtaining by the employees of suitable alter-
native employment.

6.7 Employees Exempted
This clause shall not apply where employment is terminated

as a consequence of conduct that justified instant dismissal,
including malingering, inefficiency, or neglect of duty, or in
the case of casual employees, apprentices, or employees en-
gaged for a specific period of time or for a specified task or
tasks.

6.8 Parental Leave
Parental leave will be as provided by the Test Case Decision

of the Australian Industrial Relations Commission.

7.0—GENERAL
7.1 Occupational Health and Safety
All parties to this Agreement recognise the importance of

Health and Safety and the benefit of an accident free workplace.
FGS with the assistance of its employees and the union will
maintain a high standard and all parties shall abide by the
Occupational Health Safety and Welfare Act 1984.

7.2 First Aid
7.2.1 FGS shall provide First Aid facilities together with

fully qualified First Aid attendants in attendance.
7.2.2 An employee, who is experienced in First Aid proce-

dures and who is the current holder of appropriate First Aid
qualifications such as a certificate from St John’s Ambulance
or similar accepted body shall be paid a weekly allowance of

$9.46 $9.94 $10.43
if they are appointed by FGS or a sub-contractor to perform
such work.

7.3 Induction
7.3.1 All employees shall, before entering any FGS Plant or

commencing work on any Plant, attend and successfully com-
plete an Induction Program on the Safety Handbook, this
Enterprise Agreement and the Plant Code of Conduct.

7.3.2 The induction program shall comply with the require-
ments of the client.

7.4 Disciplinary Procedures
7.4.1 Counselling Procedure
FGS shall promulgate for the Project, Counselling Proce-

dures for all of its employees and subcontractors employees.
FGS shall ensure that employees receive counselling where
necessary, before any warning is given and that the employee
shall be advised that they are being formally counselled un-
der these Disciplinary Procedures. Where possible FGS shall
assist the employee to improve their work performance to a
satisfactory standard.

Unless otherwise requested by the employee, the appropri-
ate Shop Steward will attend this formal counselling.

Should personal matter/issues be involved the employee may
request that such matters/issues be dealt with in confidence
by the FGS representative.

A written advice shall be supplied to the employee, the ap-
propriate Shop Steward and a copy shall be placed on the
employee’s personnel file. If after three months FGS deter-
mines that no further remedial action is required, the reason
for counselling may be removed from the employee’s file.

7.4.2 Serious Misconduct—Summary Dismissal
FGS may dismiss an employee, without notice, for serious

misconduct. Where FGS so dismisses an employee, it shall be
confirmed in writing, setting out the reasons for the dismissal.

Advice to the employee of dismissal shall be by the FGS
Industrial Relations Manager and the FGS Site Manager. Ex-
amples of actions which may constitute misconduct include
breaches of safety, misconduct, fighting, theft, sabotage, etc.
The appropriate Shop Steward shall attend any such discus-
sion with the employee, unless otherwise requested by the
employee.
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Suspension
In certain instances, dismissal without notice may be inap-

propriate or there may be a need for investigation of alleged
serious misconduct.

Where it is considered appropriate the intermediate step of
placing an employee on paid leave until such time, as the in-
vestigation outcome is finalised, may be utilised.

In certain serious cases of breach of the accepted norms on
the job that do not warrant instant dismissal, then the parties
agree that leave without pay may be utilised as an appropriate
penalty, up to a maximum of two weeks. As per the Dispute
Settlement Procedure (Clause 2.2), the employee may request
a union representative to represent him/ her during any inves-
tigation.

7.4.3 Warning Procedure
If after counselling has occurred and the problem continues

or another problem arises, which makes the employees con-
duct unsatisfactory in the areas of inefficiency, neglect of duty
or other misconduct (other than serious misconduct) and the
employer intends to formally discipline that employee, shall
follow the aforementioned procedures.

(a) First Warning
On the first occasion of unsatisfactory behaviour a senior

representative of FGS shall—
• Advise the employee of the behaviour that is deemed

to be unsatisfactory;
• Advise the employee of what action to take to correct

the problem.
• Advise the employee of the consequences of continu-

ing the unsatisfactory behaviour.
The appropriate shop steward shall attend any such discus-

sions, unless otherwise requested by the employee.
The details of the warning shall be confirmed by letter from

FGS to the employee, the appropriate shop steward and a copy
placed on their personnel file.

(b) Final Warning
An employee whose behaviour continues to be deemed to

be unsatisfactory shall receive a final warning. This warning
shall be issued in accordance with the procedure for the first
warning but in addition the employee shall be advised that—

• Further unsatisfactory behaviour shall result in the
employee’s dismissal.

• This warning would be classified as the final warning
and no further warnings will be permitted.

The appropriate shop steward shall attend any such discus-
sions, unless otherwise requested by the employee.

A copy of this final (written) warning shall be given to the
employee, forward to the appropriate shop steward and the
appropriate Union Office.

(c) An employee who has received these warnings and who
continues to engage in unsatisfactory behaviour may be dis-
missed and this shall be confirmed in writing by FGS to the
employee. The appropriate shop steward shall be in attend-
ance at any discussion with the employee, unless otherwise
requested by the employee. A copy of this dismissal advise
shall be given to the appropriate shop steward and forwarded
to the appropriate Regional Union Office.

7.5 Subcontractors
FGS will ensure that its specifications required contractors

to abide by all statutory requirements including those relating
to award conditions and payments applying to all employees
associated with the contracts and that its selection criteria re-
quire demonstration of sound industrial management

7.6 Smoking in the Workplace
The parties agrees to co-operate in taking all necessary steps

to provide a smoke free workplace in any Plant.
7.7 Protective Clothing, Equipment etc
7.7.1 FGS shall provide all employees covered by this Agree-

ment with either 2 pairs of overalls OR two shirts and two
trousers which shall be replaced on a fair wear and tear basis.
It is not the intent for this clause to apply to casual employees
who will be engaged for less than one week. Employees shall
be responsible for laundering such clothing.

7.7.2 Safety boots and bluey jackets will be supplied and
replaced by FGS on a fair wear and tear basis. In such circum-
stances, a new pair of boots or a new jacket will be exchanged
for the worn items. Bluey jackets will be supplied only during
the months of June, July and August.

7.7.3 Where possible and practicable items of clothing and
equipment supplied will be made in Australia.

7.7.4 Damage to Clothing, Spectacles, Hearing Aids and
Tools

Compensation to the extent of the damage sustained shall
be made where, in the course of the work, clothing, specta-
cles, hearing aids or tools are damaged or destroyed by fire or
molten metal or through the use of corrosive substances. Pro-
vided that FGS liability in respect of tools shall be limited to
such tools of trade as are ordinarily required for the perform-
ance of the employee’s duties. Provided further, that this
subclause shall not apply when an employee is entitled to
Workers’ Compensation in respect of the damage.

All claims under this clause shall be treated on their merits
and dealt with on a genuine basis.

7.8 Quality Improvement
The parties to this Agreement acknowledge a positive com-

mitment to Quality Improvement which will include each
employee to be responsible for improved quality of their own
work. The parties further acknowledge their commitment to
International Best Practices and integrated benchmarks. The
introduction of a Continuous Improvement Program shall be
supported by all parties following the consultation process.

7.9 Drug and Alcohol Issues
The parties recognise that the safety of all employees may

be affected by the hazards that alcoholism and drug depend-
ency may create on the job. FGS in consultation with the Union
will maintain a policy relating to procedures for dealing with
drug and alcohol issues.

7.10 No Discrimination
There shall be no discrimination on the basis of race, col-

our, religion, sex, national origin, marital status, age or political
background.

7.11 Training
It is recognised that advances in technology, increasing stand-

ards and the requirement of employees for improvement will
require advances in training. FGS will introduce training pro-
grams in specialised subjects other than the career path
programs. To assist and support employees in attaining train-
ing goals, FGS will make available to employees educational
and development materials.

Employee standards shall be based on their needs require-
ments; self motivation shall be the key factor and employees
will be encouraged to their progress capabilities.

7.12 Trade Union Training
An accredited shop delegate shall be granted up to a maxi-

mum of five days paid leave each year for approved trade
union courses and seminars.

Leave of absence will be granted at the ordinary rate of pay
and shall not include shift loadings, penalty rates or overtime.

Any application for leave shall be submitted to the employer
for approval at least two weeks before the commencement of
the course. All applications shall be accompanied by a state-
ment from the relevant Union indicating that the sop delegate
has been nominated for the course. The application shall pro-
vide details as to the subject, commencement date, length of
course, venue and the authority which is conducting the course.

All absences shall be subject to operational requirements
FGS shall not be liable for any expenses associated with the

delegates attendance at a course. Leave of absence granted
under this clause shall include any necessary time in normal
working hours immediately before or after the course.

7.13 Productivity
7.13.1 General
It is recognised by employees and FGS that their mutual

future security will be achieved only by working together to a
common end result of a competitive successful company.

In order to do this the parties recognise the need for im-
proved skills and training for all employees. In addition,
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various changes to management systems and work place prac-
tice will lead to improvement in efficiency and productivity.
This Agreement will allow for real improvements and these
will be measurable by agreed performance indices, such as
benchmarking and an objectives matrix.

7.13.2 Indicators
As a result of this Agreement the parties are agreed that an

effective range of performance points indicators will be de-
veloped during the life time of this agreement. The indicators
may consist of, but are not limited to, the following areas.

Plant Efficiency, Safety Performance, Absenteeism, Indus-
trial Relations.

With respect to absenteeism, the parties agree to achieve a
sustained reduction where the average rate exceeds the indus-
try standard.

7.14 Notice Boards
A notice board shall be available for posting of approved

notices or official notices from the Union.
7.15 Sexual Harassment
It is the intention of FGS that all employees be allowed to

work in a workplace free of sexual harassment. FGS and the
Union in consultation will rigidly enforce the procedures of
its sexual harassment program and policy.

7.16 Consultation
A consultative process to enable decision making through

consultation by consensus in order to implement and identify
specific initiatives aimed at improving productivity. The par-
ties have a commitment to increase the efficiency, career path
opportunities and job security of FGS employees.

8.0—SIGNATORIES
Signed by
on behalf of
FLUOR GLOBAL SERVICES
Signed by
on behalf of
Automotive, Food, Metals, Engineering, Printing and Kin-

dred Industries Union, Western Australian Branch.

GOVERNMENT EMPLOYEES SUPERANNUATION
BOARD 2000 ENTERPRISE AGREEMENT.

No. PSAAG 83 of 2000.
2000 WAIRC 01743

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES GOVERNMENT EMPLOYEES
SUPERANNUATION BOARD, CIVIL
SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
INCORPORATED, APPLICANTS

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED TUESDAY, 9 JANUARY 2001
FILE NO/S PSAAG 83 OF 2000
CITATION NO. 2001 WAIRC 01743
_______________________________________________________________________________

Result Agreement registered
Representation
Applicants Mr J N Dasey as agent on behalf of the

Civil Service Association of Western
Australia Incorporated and Mr K E
Rogers as agent on behalf of the
Government Employees Superannuation
Board

_______________________________________________________________________________

Order.
HAVING heard Mr J N Dasey as agent on behalf of the Civil
Service Association of Western Australia Incorporated and Mr

K E Rogers as agent on behalf of the Government Employees
Superannuation Board, and by consent, the Commission, pur-
suant to the powers conferred on it under the Industrial
Relations Act 1979, hereby orders:

THAT the Agreement made between the parties lodged
in the Commission on 27 December 2000 entitled
Government Employees Superannuation Board 2000 En-
terprise Agreement and as subsequently amended by
direction of the Commission be registered in the terms of
the following Schedule as an industrial agreement in re-
placement of the Government Employees Superannuation
Board 1998 Enterprise Agreement PSAAG 60 of 1998
which is hereby cancelled.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner/

Public Service Arbitrator.

Schedule.

1.—TITLE
This document shall be known as the Government Employ-

ees Superannuation Board 2000 Enterprise Agreement and
shall replace the Government Employees Superannuation
Board 1998 Enterprise Agreement.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Parties to the Agreement
5. Number of Employees Covered
6. Definitions
7. Term of Agreement and Re-negotiation.
8. No Further Claims
9. Single Bargaining Unit

10. Joint Consultative Committee
11. Relationship to Award
12. Dispute Resolution
13. Copies of Agreement.
14. Contract of Employment
15. Job Security
16. Salaries
17. Higher Duties
18. Working Hours
19. Part-Time Employment
20. Overtime
21. On call
22. Alternative Working Arrangements
23. Annual Leave
24. Purchased Leave
25. Public Holidays
26. Long Service Leave
27. Sickness and Family Support Leave
28. Parental Leave
29. Study Assistance
30. Professional Memberships
31. Short Leave
32. Compassionate Leave
33. Emergency Services Leave
34. Leave for Sporting Representation
35. Dress and Uniforms
36. Travelling on Business
37. Signatories to the Agreement

Schedule A: Salaries
Schedule B: On Call
Schedule C: GESB 2000 Productivity Measurement Plan

3.—SCOPE
This Agreement shall apply to employees of the

Government Employees Superannuation Board who are
members of, or eligible to be members of, the Civil Service
Association of Western Australia Incorporated.

4.—PARTIES TO THE AGREEMENT
This Agreement is made between the Government Employ-

ees Superannuation Board (the Employer) and the Civil Service
Association of Western Australia Incorporated.
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5.—NUMBER OF EMPLOYEES COVERED
At the date of registration, the approximate number of

employees covered by this Agreement is ninety (90).

6.—DEFINITIONS
In this Agreement, the following terms and acronyms shall

have the following meanings—
accrued leave means the leave an employee is entitled to

which has been earned in full.
Agreement means the Government Employees Superan-

nuation Board 2000 Enterprise Agreement.
employee means the same meaning as provided within

the Industrial Relations Act 1975 and who is referred
to in Clause 3.—Scope of this Agreement.

Employer means the Government Employees Superan-
nuation Board.

GESB means the Government Employees Superannua-
tion Board.

Government means the State Government of Western
Australia.

JCC means the Joint Consultative Committee.
job classification means the particular level at which a

position is established and classified within the
GESB, and which has a specific salary range assigned
to it.

one working day shall be equated to seven hours (7),
thirty (30) minutes.

position means a salaried job established in the GESB.
pro rata means the proportion of leave an employee has

earned when the leave has not been earned in full.
residence means the normal private residential address

of an employee.
SBU means the Single Bargaining Unit.
Union means the Civil Service Association of Western

Australia Incorporated
WAIRC means the Western Australian Industrial

Relations Commission.

7.—TERM OF AGREEMENT AND
RE-NEGOTIATION

(1) This Agreement shall operate from the date of registra-
tion in the WAIRC and shall remain in operation for a period
of twenty four (24) calendar months.

(2) The parties to this Agreement shall meet not later than
six (6) months prior to its expiry in order to commence nego-
tiations for the replacement of this Agreement.

(3) This Agreement will continue in operation after the ex-
piry of its term until such time as a replacement Agreement is
negotiated or one of the parties retires from the Agreement.

(4) During the life of this Agreement the parties will ad-
dress a range of issues and reforms specifically aimed at
increasing productivity, and which are contained in this Agree-
ment.

(5) The pay quantums achieved as a result of this Agree-
ment will remain and form the base pay rates for future
agreements, or continue to apply in the absence of a further
agreement, except where the Award salary rate is higher in
which case the Award salary rate shall apply.

(6) This Agreement may be varied, renewed, replaced or
cancelled as appropriate within its term by consent between
both parties.

8.—NO FURTHER CLAIMS
The parties to this Agreement undertake that for the dura-

tion of this Agreement there shall be no further salary increases,
or other improvements and conditions, sought or granted, ex-
cept as provided under the terms of this Agreement.

9.—SINGLE BARGAINING UNIT
This Agreement has been negotiated through an SBU com-

prising the parties to the Agreement.

10.—JOINT CONSULTATIVE COMMITTEE
(1) The parties are committed to improved and effective

consultation in the workplace.

(2) Consultation will provide employees with an opportu-
nity to participate in decisions which may impact on their
working lives.

(3) Effective consultation will be dependent on—
(a) Commitment from the parties to achieving workable

and acceptable solutions.
(b) Information sharing.
(c) Appropriate training and facilities for JCC repre-

sentatives.
(4) The parties agree to the establishment of a JCC as an

appropriate method whereby these principles can be practised
and upheld.

(5) It is acknowledged there are some organisation wide
issues relating to industrial, legislative and funding matters
which are outside the scope of JCC activities.

Objectives of the JCC
(6) The objective of the JCC is to be the vehicle to facilitate

employee involvement within the GESB through—
(a) Consultation, to contribute to the effective decision

making processes of the GESB.
(b) Participation, to actively participate in the implemen-

tation and monitoring of organisational changes
identified.

(c) Innovation, to identify opportunities for improve-
ment which will enhance the efficiency and
effectiveness of the GESB.

(7) The JCC will therefore work co-operatively as follows—
(a) Work to improve the quality of working life for all

employees.
(b) The JCC recognises the role of the Union as party to

the Agreement. Consequently, the JCC in conjunc-
tion with the Union will monitor, review and have
input into the implementation of the Agreement.
Nothing in this process prevents either party utilis-
ing the disputes settlement procedure at Clause
12.—Dispute Resolution of this Agreement.

(c) Work to improve the quality of decision making
within the GESB.

Terms of Reference
(8) The JCC may consider matters and, where appropriate,

make recommendations relating to—
(a) The development and implementation of workplace

bargaining agreements.
(b) Proposed major changes to the GESB likely to have

significant effects on employees.
(c) Matters related to organisational development, or-

ganisational focus or organisational performance.
(d) Any other matters raised by employees or manage-

ment which impact on the employees or the
efficiency of the GESB.

Composition of the JCC
(9) The JCC shall comprise—

(a) Management representatives.
(b) Employee representatives.
(c) Union representation by invitation of the JCC, par-

ticularly in matters relating to this Agreement.
(10) In determining the composition of the JCC, considera-

tion shall be given to gender balance.

Operation of the JCC
(11) The method of operation of the JCC shall be contained

within a written Charter endorsed by the JCC and the Em-
ployer.

11.—RELATIONSHIP TO AWARD
(1) This Agreement shall be read in conjunction with the

Public Service Award 1992.
(2) In the case of any inconsistencies between the provi-

sions of the Award and the provisions of this Agreement, this
Agreement shall have precedence to the extent of any incon-
sistencies.

(3) Where the Agreement is silent the provisions of the Award
shall apply.
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12.—DISPUTE RESOLUTION
(1) For the purpose of this Clause—

A “dispute” may be any question or disagreement be-
tween the Employer and any employee or group of
employees in connection with questions, disagreements,
disputes or difficulties arising under this Agreement.

(2) In keeping with the spirit of this Agreement, the parties
are committed to the principle of conciliation and direct ne-
gotiation in any disputes arising out of this Agreement. Any
disputes should, if possible, be resolved promptly by direct
informal consultation between the parties involved.

(3) The following procedures are to be followed in connec-
tion with disputes arising under this Agreement—

Stage 1: Discussion between the employee and their im-
mediate supervisor. An immediate supervisor may be a
Supervisor, Manager or Director.
Stage 2: If the matter cannot be resolved at Stage 1, dis-
cussion between the employee and their next immediate
supervisor. A next immediate supervisor may be a Man-
ager or Director.
Stage 3: If a dispute has not been resolved within ten
(10) working days under Stages 1-2, the dispute shall be
put in writing to the Executive Director. The Executive
Director or their nominated delegate shall be required to
convene a meeting of relevant parties to the dispute to
arrive at a satisfactory resolution. If no resolution can be
reached within five (5) days, the matter may be referred
by either party to the WAIRC.

(4) A Union representative or advocate may represent an
employee or group of employees who are party to a dispute
during any Stage of the dispute.

(5) The Employer and employees agree to accept the deci-
sion of the WAIRC resulting from a dispute.

13.—COPIES OF AGREEMENT
An employee covered by Clause 3.—Scope of this Agree-

ment shall be supplied with a copy of this Agreement, either
in electronic or hardcopy form, by the Employer.

14.—CONTRACT OF EMPLOYMENT
To be read in conjunction with Clause 7.—Contract of Serv-

ice and Clause 9A.—Casual Employment of the Public Service
Award 1992.

(1) For the purposes of this Clause—
“Fixed term contract employee” means a full-time or part-

time employee appointed by the Employer on a
written contract up to a maximum duration of five
(5) years. By agreement between the Employer and
an employee a contract may be varied during its term,
provided the duration of the contract remains un-
changed. A contract may be renewed or renegotiated
at the expiration of its term.

“Permanent employee” means a full-time or part-time
employee appointed by the Employer on a tenured
basis. The Employer will fill vacant permanent po-
sitions with permanent employees.

(2) The Employer shall appoint employees on—
(a) A permanent full-time basis for four hundred and

eighty seven (487) hours, thirty (30) minutes to be
worked between the hours of 6.00 am and 6.00 pm
over a settlement period of thirteen (13) consecutive
weeks comprising Monday to Friday. Where a pub-
lic holiday falls on a week day, that day shall be
counted as seven hours, thirty (30) minutes worked.

(b) A permanent part-time basis for up to a maximum
of thirty (30) hours each week to be worked as fixed
times between 6.00 am and 6.00 pm Monday to
Friday.

(c) A casual basis for a period not exceeding four (4)
weeks in any period of engagement. An employee
engaged on a casual basis is not entitled to be paid
overtime.

(d) A shift work basis including work on Saturdays,
Sundays and public holidays.

(e) A full-time or part-time fixed term contract basis for
positions identified by the Employer as being

required for a predefined specific duration, and which
shall—

(i) Specify a date of termination. However, where
that employment is continued by the Employer
due to business requirements, the original con-
tract may remain in operation up to a period
not to exceed five years, in which case the con-
tract employment shall be considered
cumulative for purposes related to conditions
of employment and accrual of entitlements.

(ii) Have minimum terms of notice given by the
Employer where employment has been con-
tinuous for—

(aa) Less than six (6) months—two (2)
weeks’ notice required.

(bb) More than six (6) months—four (4)
weeks’ notice required.

(f) A fixed term contract for a period not exceeding five
(5) years for a Senior Executive Service appoint-
ment.

(3)(a) A person appointed to a position within the GESB
may be required to serve a period of probation be-
fore permanent appointment is confirmed.

(b) Subject to satisfactory performance for the duration
of a period of probation, a permanent appointment
shall be confirmed.

(c) A period of probation shall not exceed six (6)
months.

(4) The provisions of all GESB policy, procedures and guide-
lines shall apply to the employees bound by this Agreement.

(5) Employees shall give the Employer written notice of
their intention to resign of not less than four (4) weeks unless
a shorter period is otherwise agreed between the Employer
and employee.

(6)(a) Fixed term contract employees shall be entitled to
the same salary, conditions of employment and enti-
tlements prescribed in this Agreement for permanent
employees.

(b) Fixed term contract employees who have their con-
tract renewed or renegotiated at the expiration of their
term of appointment shall suffer no loss of entitle-
ments accrued prior to the date of renewal or
renegotiation of their contract.

(c) Entitlements earned prior to the renewal or renego-
tiation of a contract with the GESB shall be
cumulative provided no break in service of more than
ten (10) working days occurs between expiration of
a contract and renewal or renegotiation of that con-
tract. This shall apply to all forms of leave, and the
anniversary dates of incremental progression of sala-
ries.

(7) Nothing in this Clause shall preclude access of an em-
ployee to compensation payable for early termination of
employment as provided in the Public Sector Management
Act 1994.

15.—JOB SECURITY
The existing permanency of employment in the Western

Australia public service of an employee is not affected by this
Agreement, either for the duration of this Agreement or at the
expiration of this Agreement.

16.—SALARIES
To be read in conjunction with Clause 9A.—Casual Em-

ployment, Clause 10.—Salaries and Clause 12.—Annual
Increments of the Public Service Award 1992.

(1) The Employer shall pay to employees a salary as con-
tained in Schedule A Salaries of this Agreement.

(2) Where a Level 1 employee under twenty one (21) years
of age is fulfilling the adult requirements of a Level 1 position
and this is clearly demonstrated to the Employer, the Employer
may approve the employee proceeding to the salary applica-
ble to Level 1 first year increment. Subject to satisfactory
performance, annual incremental progression to further Level
1 increments may be granted.
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(3) A casual employee shall be paid an hourly rate for the
classification in which the casual employee is employed, with
the addition of twenty (20) per cent in lieu of annual leave,
sickness and family support leave, long service leave, pay-
ment for public holidays, and all other paid leave.

(4) The Employer may grant temporary special allowances
for finite periods based on additional duties and responsibili-
ties undertaken by an employee due to the expertise and
knowledge of that employee.

(5) Salary increases payable under this Agreement shall be—
(a) A salary increase of up to 3% payable from 1 July

2001, subject to achieving savings equal to at least
the cost of the salary increase and subject to the ap-
proval of the payment by the Cabinet Standing
Committee on Labour Relations. Should the salary
increase paid be less than 3%, the shortfall will be
paid upon identification of savings at least equal to
the shortfall. The GESB will nominate an employee
to be responsible for identifying the savings required.
This is subject to the parties developing a GESB Pro-
ductivity Measurement Plan consistent with the
2000-2003 Strategic Plan and securing the approval
of the Plan by the Cabinet Standing Committee on
Labour Relations before 1 July 2001.

(b) A further increase of up to 3% payable from 1 July
2002, subject to achieving relevant targets to be in-
cluded in the 2000 GESB Productivity Measurement
Plan.

(6) Employees will not be disadvantaged if targets in the
GESB 2000 Productivity Measurement Plan are not achieved
due to factors outside of their control.

(7)(a) The rates of pay forming the base salaries for this
Agreement will be those achieved through the pro-
ductivity increase effective from 1 July 2000 of the
Government Employees Superannuation Board 1998
Enterprise Agreement.

(b) If audit requirements prevent finalisation of these
rates prior to the registration of this Agreement,
employees will be paid the increase retrospectively
to 1 July 2000.

17.—HIGHER DUTIES
To be read in conjunction with Clause 14.—Higher Duties

Allowance of the Public Service Award 1992.
(1)(a) An employee selected by the Employer to act in a

position which is classified higher than the employ-
ee’s own substantive position shall, after the
employee accepts the full responsibility of the higher
position for a continuous period of twenty (20) con-
secutive working days, be paid an allowance equal
to the difference between the employee’s own sal-
ary and the salary the employee would receive if
permanently appointed to the higher position in
which the employee is acting.

(b) A higher duties allowance shall not be paid for the
first twenty (20) days of acting, and shall be payable
from the twenty first (21) day onwards until the pe-
riod of acting ceases.

(c) (i) Twenty (20) consecutive days must be worked
on each acting occasion to qualify for a higher
duties allowance.

(ii) Where a break in acting occurs a further
twenty (20) day qualifying period will apply.

(iii) However, where an employee who has quali-
fied for payment of a higher duties allowance
is required to act in another position or posi-
tions classified higher than the employee’s
own for less than twenty (20) consecutive
working days without any break in acting serv-
ice, the employee will be paid a higher duties
allowance for such periods, at the highest rate
paid during the period of continuous acting
or at the rate applicable to the position in which
the employee is currently acting—whichever
is the lesser.

(d) All occasions of acting experience of less than twenty
(20) consecutive working days for which a higher

duties allowance is not paid will be recognised in
personal records.

(2) An employee selected to act in a higher classified posi-
tion shall be provided with training prior to commencing in
the position to allow the employee to competently perform
the required duties and responsibilities. Such training would
normally be provided by the existing occupant of the position
prior to leaving that position, and would not normally attract
higher duties allowance for the period of training of the em-
ployee taking over in the higher classified position.

(3) An employee who is selected to act in a higher classified
position but who is not required to perform the full duties or
accept the full responsibility of the position shall be paid a
proportion of the higher duties allowance, provided that the
employee shall be informed prior to the commencement of
acting in the higher classified position of the duties to be per-
formed, the responsibility to be accepted, and the allowance
to be paid.

(4)(a) Where the full duties of a higher position are per-
formed by two (2) or more employees, they shall
each be paid an allowance as determined by the
Employer not to exceed a combined total of one
hundred (100) per cent, provided that the employ-
ees shall be informed prior to the commencement of
acting in the higher classified position of the duties
to be performed, the responsibility to be accepted,
and the allowance to be paid.

(b) Part-time employees will be considered for acting
in higher classified positions where those positions
are full-time, as acting responsibilities may be shared
between two (2) or more employees. A part-time
employee may also choose to change to full-time
hours if selected for a full-time acting opportunity.

(5) Where an employee is in receipt of a higher duties al-
lowance and proceeds on any period of leave, the employee
shall be entitled to receive payment of the allowance for any
period of the leave where the position in which the employee
is acting remains vacant.

(6)(a) Where an employee is in receipt of a higher duties
allowance for a continuous period of twelve (12)
months or more and proceeds on any period of leave,
the employee shall be entitled to receive payment of
the allowance for the whole period of the leave.

(b) Where an employee receives higher duties allow-
ance for one or more higher classified positions for
a cumulative period of twelve (12) months the em-
ployee shall, subject to satisfactory performance,
receive the next higher incremental level of the higher
position in which the employee is acting.

(7) Where a permanent position within the GESB has no
substantive occupant, the position shall be advertised for a
substantive appointment to be made, provided all the follow-
ing apply to the position—

(a) It has been vacant for a maximum continuous pe-
riod of six (6) months.

(b) It has been assessed by the Employer as a position
for which there is a justified continuing need.

18.—WORKING HOURS
To be read in conjunction with Clause 16.—Hours of the

Public Service Award 1992.
(1) For the purpose of this Clause—

“Accrued flexileave” means time worked in excess of
the ordinary hours to be worked in a thirteen (13)
week settlement period, and which is carried for-
ward to the next settlement period.

(2) A full-time employee shall work flexible full-time hours
of four hundred and eight seven (487) hours, thirty (30) min-
utes to be worked between the hours of 6.00 am and 6.00 pm
over a settlement period of thirteen (13) consecutive weeks
comprising Monday to Friday, with public holidays falling
on a week day to count as seven (7) hours, thirty (30) minutes
worked, in which case—

(a) An employee may by mutual agreement with the Em-
ployer take a meal break during a working day of at
least fifteen (15) minutes after a maximum of five
(5) hours has been worked.
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(b) Apart from a meal break, hours worked by an em-
ployee are to be worked as one continuous period,
except where an employee books off through
flexileave arrangements or takes any form of ap-
proved leave.

(c) Employees shall maintain flexitime rosters which
shall be drafted in consultation with the Employer
who will indicate the minimum staffing and other
requirements in respect to starting and finishing
times, meal break coverage, flexileave, and opera-
tional needs. Wherever possible, employees may
select their own starting and finishing times.

(d) Employees shall maintain a record of times worked
in a manner approved by the Employer.

(e) Flexileave may be taken in any settlement period by
mutual agreement between the Employer and em-
ployee and will not necessarily be on the same day
or days in each settlement period.

(f) In respect of accrued flexileave—
(i) Any amount of accrued flexileave may be car-

ried forward at the end of a thirteen (13) week
settlement period, provided that the working
of time in excess of four hundred and eighty
seven (487) hours, thirty (30) minutes has been
discussed and agreed between an employee
and their immediate supervisor prior to the
excess time being worked.

(ii) The taking of accrued flexileave will be by
mutual agreement between the Employer and
employee.

(iii) No accrued flexileave will be paid to an em-
ployee under any circumstances.

(iv) No relief or higher duties arrangements shall
be made where an employee takes any period
of accrued flexileave.

(v) Accrued flexileave in excess of seven (7)
hours, thirty (30) minutes not taken by an
employee at the end of the final thirteen (13)
week settlement period in each financial year
shall be lost.

(g) Debit hours below the required four hundred and
eighty seven (487) hours, thirty (30) minutes shall
be allowed up to a maximum of four hours at the
end of each thirteen (13) week settlement period.

(h) Overtime shall not be payable unless an employee
is requested by the Employer to work additional time
in any of the following cases—

(i) Before 6.00 am or after 6.00 pm Monday to
Friday.

(ii) Any time on a Saturday or Sunday.
(iii) On a public holiday.

(i) Nothing in this Clause shall preclude an alternative
spread of hours being negotiated by an employee or
group of employees with the Employer, or the Em-
ployer with an employee or group of employees,
provided that the negotiated spread of hours does
not exceed twelve (12) consecutive hours in any one
day Monday to Friday with no work required on
public holidays.

(3) Employees classified Level 6 and above shall not be
required to maintain a record of times worked, and shall not
be entitled to accrue flexileave.

(4) The Employer may vary the ordinary hours of attend-
ance to make provision for the performance of shift work
including work on Saturdays, Sundays and public holidays.

(5) An employee shall have a minimum break of ten (10)
hours between ceasing work and recommencing work. Should
an employee not receive a ten (10) hour break, overtime at the
rate of double time their normal hourly rate of pay shall be
payable for each hour worked until such time as a ten (10)
hour break has been taken.

19.—PART-TIME EMPLOYMENT
To be read in conjunction with Clause 9.—Part-Time Em-

ployment of the Public Service Award 1992.

(1) A part-time employee shall work fixed days and times
up to a maximum of thirty (30) hours each week to be worked
between 6.00 am and 6.00 pm Monday to Friday, as deter-
mined by the Employer in consultation with the employee, in
which case—

(a) The Employer and employee shall enter into a writ-
ten arrangement which specifies the days and times
which a part-time employee shall work and, in the
case of an employee converting from full-time em-
ployment to part-time employment, any reversion
details. No employee may be converted to part-time
employment without their consent.

(b) A part-time employee wishing to change their part-
time work arrangement may make written application
to the Employer. Where there are no adverse effects
to the ongoing operations of the business by imple-
mentation of the change, the Employer may agree
to the change.

(c) Where business reasons require the Employer to vary
the days and times to be worked by a part-time em-
ployee, the part-time employee shall receive
minimum written notice of four (4) weeks before a
change is implemented, unless the employee agrees
to a shorter period of notice. Where personal cir-
cumstances of a part-time employee mean that more
than four (4) weeks is required as a period of notice,
this may be negotiated between an employee and
the Employer.

(d) A part-time employee will be allowed the prescribed
public holidays without deduction of pay in respect
of each public holiday which is observed on a day
ordinarily worked by that employee.

(e) A part-time employee may apply to the Employer to
work alternative or flexible part-time hours, and the
Employer may agree to such a request.

(f) Where a part-time employee normally works less
than seven (7) hours, thirty (30) minutes in a day,
any extra hours worked up to seven (7) hours, thirty
(30) minutes shall be paid at single time.

(g) Overtime shall not be payable unless a part-time em-
ployee is requested by the Employer to work
additional time in any of the following cases—

(i) Where in excess of the employee’s normal
hours or seven (7) hours, thirty (30) minutes
is worked on any one day, whichever is the
greater, and then only for the excess time pro-
vided that a minimum of 30 minutes of
overtime is worked.

(ii) Before 6.00 am or after 6.00 pm Monday to
Friday.

(iii) Any time on a Saturday or Sunday.
(iv) On a public holiday.

(2) An employee who is employed on a part-time basis shall
be paid a proportion of the appropriate full-time salary.

(3)(a) A part-time employee shall be entitled to the condi-
tions of employment and entitlements contained in
this Agreement.

(b) Payment to a part-time employee proceeding on an-
nual leave or long service leave shall be calculated
on a pro rata basis having regard for any variations
to the ordinary working hours of a part-time em-
ployee during the accrual period.

(c) Sickness and family support leave and any other paid
leave shall be paid at the current rate of pay, but only
for those working hours or days that would normally
have been worked.

(4)(a) With the approval of the Employer, an employee may
revert to their previous form of employment where
an employee has changed from—

(i) Part-time employment to full-time employ-
ment.

(ii) Full-time employment to part-time employ-
ment.

(b) On written application to the Employer, a full-time
employee who has changed to part-time employment
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for a period of less than twelve (12) months may
revert to a full-time position provided reasonable
notice is given to the Employer.

(5) A part-time employee changing their working arrange-
ments in accordance with sub-Clause (4) of this Clause shall
suffer no reduction in job classification without the written
consent of the employee.

20.—OVERTIME
To be read in conjunction with Clause 18.—Overtime Al-

lowance of the Public Service Award 1992.
(1) For the purposes of this Clause—

“Time in lieu” means overtime worked which has not
been paid to an employee, and which is taken by an
employee at the extended overtime rate at a future
time. Time in lieu does not include working hours
in excess of four hundred and eighty seven (487)
hours, thirty (30) minutes at the end of a thirteen
(13) week settlement period.

(2) Overtime shall not be payable after 6.00 am or before
6.00 pm Monday to Friday, except on a public holiday.

(3) Overtime shall be paid, and shall not be taken as time in
lieu.

(4) Employees classified Level 6 and above shall not be
paid for extra time worked as part of their normal duties.

21.—ON CALL
To be read in conjunction with Clause 18.—Overtime Al-

lowance of the Public Service Award 1992.
(1) For the purpose of this Clause—

“On Call” means a written instruction from the Employer
to an employee to remain contactable by mobile tel-
ephone or paging service outside the employee’s
normal hours of duty in case of a call out requiring a
return to duty for operational reasons. The employee
must be in a fit state at all times, in readiness for a
return to duty. Response times are specified in Sched-
ule B—On Call of this Agreement.

(2) An employee who is required by the Employer to be on
call during periods off duty shall be paid an allowance in ac-
cordance with Schedule B—On Call of this Agreement, with
the on call level of priority to be specified in writing by the
Employer. The hourly rate will be adjusted in accordance with
variations to the Award rate. The full time rate will vary by the
same proportion as changes to the hourly rate.

(3) An allowance paid in accordance with Schedule B—On
Call of this Agreement shall be inclusive of all hours rostered
on call which are outside normal working hours, except where
an employee—

(a) Is on any form of approved leave.
(b) Shares the on call with one or more employees and

is not rostered on call.
(4) Where an employee is not required to be rostered on call

for all hours outside normal working hours, a pro rata allow-
ance may be paid in accordance with Schedule B—On Call
of this Agreement.

(5)(a) An employee rostered on call shall have the first fifty
(50) ordinary hours of overtime in a year which arises
as a result of on call duty treated as time worked
with no overtime to be paid.

(b) Where on call duty is shared between employees,
the number of overtime hours treated as time worked
with no overtime to be paid shall be proportional to
fifty (50) ordinary hours dependent on the total time
an employee is rostered on call in a year.

(c) Where an employee is not required to be rostered on
call for all hours outside normal working hours, the
number of overtime hours treated as time worked
with no overtime to be paid shall be proportional to
fifty (50) ordinary hours dependent on the total time
an employee is rostered on call in a year.

(6) Where an employee is required to be rostered on call for
ad hoc timings, an allowance contained in Schedule B—On
Call of this Agreement shall be payable for each on call hour
or part thereof.

(7) The Employer shall provide the means of contact being
either a mobile telephone or paging service, or both.

22.—ALTERNATIVE WORKING ARRANGEMENTS
(1) For the purpose of this Clause, “alternative working

arrangements” include—
(a) Job rotation, job sharing and job swapping.
(b) Telecommuting and working from home.
(c) The working of hours outside the ordinary hours of

work specified in Clause 18.—Working Hours of this
Agreement.

(d) Any other working arrangement agreed by an em-
ployee or group of employees, and the Employer.

(2) The working of alternative working arrangements may
be proposed by an employee or group of employees, or by the
Employer.

(3) For the Employer to consider approval of an alternative
working arrangement—

(a) There must be no adverse affect on the ongoing op-
erations of the business.

(b) It must be for a minimum period of three (3) months.
(c) There must be identified productivity benefits to the

Employer.
(4) The employee or group of employees and the Employer

must agree in writing to the terms of an alternative working
arrangement.

(5) Policies pertaining to alternative working arrangements
shall be documented and forwarded to the Union.

23.—ANNUAL LEAVE
To be read in conjunction with Clause 19.—Annual Leave

of the Public Service Award 1992.
(1) Subject to the approval of the Executive Director, an

employee may elect, rather than taking the leave, for payment
at their current substantive rate of salary at the time of appli-
cation for any period of accrued annual leave which accrued
prior to 1 January 1999.

(2) From the date of registration of this Agreement, annual
leave loading shall be included in the base rate of salary of an
employee and paid on a fortnightly basis. For new employ-
ees, accrued annual leave loading at an employee’s substantive
rate of salary up to the date of commencing under this Agree-
ment shall be paid immediately after joining this Agreement.

(3) An employee may not accumulate more than eight (8)
weeks of accrued annual leave entitlements except in excep-
tional circumstances. Any extension must be approved by the
Executive Director and will only be granted subject to an ac-
ceptable timetable to reduce the leave agreed between the
employee and Director.

24.—PURCHASED LEAVE
(1)(a) A full-time or part-time employee may apply to the

Employer to purchase leave and receive less than
fifty two (52) weeks pay spread over the full finan-
cial year, and to then take additional weeks of
purchased leave in that financial year.

(b) An employee may apply for whole weeks of pur-
chased leave as—

(i) Forty eight (48) weeks of pay with an addi-
tional four weeks of purchased leave.

(ii) Forty nine (49) weeks of pay with an addi-
tional three weeks of purchased leave.

(iii) Fifty (50) weeks of pay with an additional two
weeks of purchased leave.

(iv) Fifty one (51) weeks of pay with an additional
one week of purchased leave.

(v) Any other arrangement as negotiated between
an employee and the Employer.

(c) The Employer may grant an application for pur-
chased leave provided there are no operational
restrictions to such a request and the leave can be
taken at a mutually convenient time.

(d) An employee intending to enter into this arrange-
ment shall make written application to the Employer
prior to 31 March each year for the financial year
commencing 1 July.
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(e) All annual leave credits of an employee must be
cleared before any period of purchased leave may
be taken.

(f) Purchased leave is not cumulative and shall be taken
during the financial year in which it accrues.

(g) Where an employee may be unable to take all or
part of the purchased leave, their salary shall be ad-
justed at 1 July of the following year to take account
of the time worked during the preceding year which
was not included in salary paid for that year.

(h) This arrangement shall have no effect on other leave
which an employee accrues in the course of their
employment.

(2)(a) A full-time or part-time employee may apply to the
Employer to purchase leave and receive a number of
years of pay spread over a greater period, and to then
take additional years or months of purchased leave.

(b) An employee may apply for years or months of pur-
chased leave as—

(i) Four (4) years of pay with an additional one
(1) year of purchased leave, with payment
spread over the five (5) years.

(ii) Three (3) years of pay with an additional one
(1) year of purchased leave, with payment
spread over the four years.

(iii) Any other arrangement as negotiated between
an employee and the Employer.

(c) The Employer may grant such an application pro-
vided there are no operational restrictions to such a
request and the purchased leave can be taken at a
mutually convenient time.

(d) An employee intending to enter into this arrange-
ment shall make written application to the Employer
prior to 31 March of the first year of the requested
period which would then commence on 1 July.

(e) All accrued leave credits of an employee must be
cleared before any period of purchased leave may
be taken.

(f) The purchased leave is not cumulative and shall be
taken as originally agreed between the employee and
Employer.

(g) Where an employee may be unable to take all or
part of the purchased leave, their salary shall be ad-
justed at 1 July of the final year of the purchased
leave arrangement to take account of the time worked
during the preceding period which was not included
in salary paid for that period.

(h) This arrangement shall have no effect on other leave
which an employee accrues in the course of their
employment.

25.—PUBLIC HOLIDAYS
To be read in conjunction with Clause 20.—Public Holi-

days of the Public Service Award 1992.
Sub-Clause (1) (b) of Clause 20.—Public Holidays of the

Public Service Award 1992 shall not apply to employees cov-
ered by this Agreement.

26.—LONG SERVICE LEAVE
To be read in conjunction with Clause 21.—Long Service

Leave of the Public Service Award 1992.
(1) For the purpose of this Clause—

“Continuous service” includes any period of leave on
full pay, but does not include any period of parental
leave or leave without pay.

(2)(a) This Clause applies to permanent full-time, perma-
nent part-time, and fixed term contract employees.

(b) Continuous contract employment shall be consid-
ered cumulative for accrual of long service leave
entitlements.

(3) An employee may apply to take long service leave enti-
tlements as—

(a) Thirteen (13) weeks at normal pay.
(b) Minimum amounts of one (1) week at normal pay.

(c) Any amount between one (1) week and thirteen (13)
weeks at normal pay.

(d) Twenty six (26) weeks at half pay.
(e) Any amount between four (4) weeks and twenty six

(26) weeks at half pay.
(f) Any amount between five (5) days and six and a

half (6.5) weeks at double pay.
(4)(a) Long service leave shall be taken within three (3)

years of the date of accrual and, if not taken by then,
shall be paid to the employee at their current sub-
stantive rate of salary, rather than taking the leave.
However, the Employer shall ensure an employee
has the opportunity to take the leave within three (3)
years of the leave falling due.

(b) Where exceptional circumstances exist, the Em-
ployer may agree to deferment of long service leave
being extended beyond three (3) years of the date of
the leave falling due, providing the leave is cleared
in full before the next period of long service leave
becomes due.

(5) An employee may elect, rather than taking the leave, for
payment at their current substantive rate of salary for any pe-
riod of accrued long service leave which has not been taken.

(6) No payment for any period of pro rata long service leave
shall be payable on termination of employment, except in the
case of retirement, redundancy, or death of an employee.

27.—SICKNESS AND FAMILY SUPPORT LEAVE
To be read in conjunction with Clause 22.—Sick Leave of

the Public Service Award 1992.
(1)(a) The Employer shall grant an employee sickness leave

in the case of personal illness or injury.
(b) The Employer shall grant an employee leave for

family support purposes in the case of—
(i) Illness or injury of a partner or child of an

employee.
(ii) Illness or injury of a parent or family member

of an employee.
(2) Sickness and family support leave credited to fixed term

contract employees shall be cumulative where their contracts
are renewed or renegotiated.

Sickness Leave
(3)(a) Employees are entitled to ninety three (93) hours,

forty five (45) minutes sickness and family support
leave on full pay for each completed year of con-
tinuous service, and this shall accrue on a cumulative
basis.

(b) One (1) day of sickness and family support leave
shall be equivalent to seven hours (7) thirty (30)
minutes.

(4)(a) Part-time employees shall be credited pro rata sick-
ness and family support leave in relation to the
working hours a part-time employee would normally
work.

(b) Sickness and family support leave credited to fixed
term contract employees shall be cumulative where
their contracts are renewed or renegotiated.

(5) Sickness and family support leave shall be credited to
an employee in advance on each anniversary of their initial
appointment date.

(6) Where an employee is sick during a period of annual
leave or long service leave for a period of at least five (5)
consecutive working days and produces at the time or as soon
as possible thereafter medical evidence satisfactory to the
Employer that the employee was sick, the Employer shall grant
sickness and family support leave for the period during which
the employee was sick, and reinstate annual or long service
leave equivalent to the period of sickness to the extent of sick-
ness and family support leave credits held by the employee.

(7) An employee who is absent on parental leave or leave
without pay is not eligible for sickness and family support
leave during the currency of that leave.

(8)(a) An employee who is sick for an extended period,
and who has extinguished all sickness and family
support leave credits, may then proceed on sickness
leave without pay.
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(b) The first three (3) months of a continuous period of
sickness leave without pay shall be regarded as part
of qualifying service of the employee for leave pur-
poses.

Family Support Leave
(9) In each year, sickness and family support leave may be

used by an employee to care for a sick family member as pro-
vided in sub-Clause (1) (b) of this Clause. The maximum leave
which can be used each year for this purpose is a total of 37
(37) hours thirty (30) minutes made up of—

(a) A maximum of eighteen (18) hours, forty five (45)
minutes from the current year entitlement; and

(b) The balance from sickness and family support leave
accrued from previous years of service with the
Employer which are not employee entitlements from
the current year.

Medical Certificates
 (10)(a) An application for sickness and family support leave

exceeding two (2) consecutive working days shall
be supported by the certificate of a registered medi-
cal practitioner, registered dental practitioner, or other
health practitioner as approved by the Employer.

(b) The amount of sick leave granted without the pro-
duction of the certificate required in paragraph (a)
of this sub-Clause shall not exceed, in the aggre-
gate, five (5) working days in any one (1) credit year.

(c) Where a medical certificate is required in accord-
ance with this Clause, the certificate must—

(i) Be on the normal letterhead stationery of the
registered medical practitioner, registered den-
tal practitioner or other health practitioner as
approved by the Employer, and be signed by
that practitioner or their authorised representa-
tive.

(ii) Include the name of the employee or employ-
ee’s family member to whom it applies.

(iii) Indicate the period during which the employee
or employee’s family member was sick.

Family Room
(11) The Employer supports the concept of a Family Room

at the Employer’s headquarters to allow employees to care for
family members should circumstances arise in relation to day-
time care, schooling arrangements or illness, subject to
accommodation for a Family Room becoming available in the
future.

28.— PARENTAL LEAVE
This Clause supersedes Clause 23.—Maternity Leave of the

Public Service Award 1992.
(1) For the purpose of this Clause—

“Employee” includes permanent full-time, permanent
part-time and fixed term contract employees.

“Replacement employee” is an employee specifically en-
gaged to replace an employee proceeding on parental
leave.

Eligibility for Parental Leave
(2)(a) An employee is entitled to a period of up to fifty two

(52) weeks parental leave in respect of the birth of a
child to the employee or the employee’s partner.

(b) Where the employee applying for parental leave is
the partner of a person on parental leave, one (1)
weeks leave may be taken at the birth of the child
concurrently with parental leave taken by the em-
ployee’s partner. Where both partners are employed
by the GESB, the leave may be taken concurrently.

(3)(a) An employee is entitled to a period of up to fifty two
(52) weeks parental leave in respect of the adoption
of a child.

(b) Where the employee applying for parental leave is
the partner of a person on parental leave, one (1)
weeks leave may be taken at the time of placement
of the child for adoption concurrently with parental
leave taken by the employee’s partner. Where both

partners are employed by the GESB, the leave may
be taken concurrently.

(c) An employee seeking to adopt a child shall be enti-
tled to an additional two (2) days of unpaid leave to
attend interviews or examinations required for the
adoption procedure. The employee may take any paid
leave entitlement in lieu of this leave.

(4) An employee is entitled to a period of up to fifty two
(52) weeks parental leave in respect of assuming legal guardi-
anship of a child.

Other Leave Entitlements
(5) An employee proceeding on parental leave may elect to

utilise accrued annual leave or long service leave for the whole
or part of the period of parental leave, provided the parental
leave does not extend beyond a total of twelve (12) months.

(6) Subject to all other leave entitlements being exhausted,
employees shall be entitled to apply for leave without pay
following parental leave to extend their unpaid leave by up to
twelve (12) months.

(7) An employee on parental leave is not entitled to paid
sickness and family support leave.

(8) Should the birth or adoption result in other than the ar-
rival of a child, the person concerned shall be entitled to such
period of paid sickness and family support leave or unpaid
leave for a period certified as necessary by a registered medi-
cal practitioner.

(9) Where a pregnant employee not on parental leave suf-
fers illness related to the pregnancy or is required to undergo
a pregnancy related medical procedure the employee may take
any paid sickness and family support leave to which the em-
ployee is entitled or unpaid leave for a period as certified
necessary by a registered medical practitioner.

Notice and Variation
(10) The employee shall give a minimum of ten (10) weeks

written notice to the Employer of the intended date parental
leave will commence, and the intended duration of parental
leave.

(11) An employee seeking to adopt a child shall not be in
breach of sub-Clause (10) of this Clause by failing to give the
required period of notice if such failure is due to the require-
ment of the adoption agency to accept earlier or later placement
of a child, or other compelling circumstances.

(12) An employee proceeding on parental leave may elect
to take a shorter period of parental leave and may at any time
during that period of leave elect to reduce or extend the pe-
riod stated in the original application provided four (4) weeks
written notice is provided.

Transfer to a Safe Job
(13) Where illness or risks arising out of pregnancy, or haz-

ards connected with the work assigned to the employee, make
it inadvisable for the employee to continue in her present du-
ties, the duties shall be modified or the employee may be
transferred to a safe position at the same classification level
until the commencement of parental leave.

Replacement Employee
(14) Prior to engaging a replacement employee the GESB

shall inform the person of the temporary nature of the em-
ployment and the entitlements relating to the return to work
of the employee on parental leave.

Return to Work
(15) An employee shall confirm the intention to return to

work by written notice to the Employer of not less than six (6)
weeks prior to the expiration of parental leave.

(16) On return to work, an employee who has been on pa-
rental leave shall suffer no reduction in substantive job
classification or conditions of employment as a consequence
of having been on or having returned from parental leave.

Special Work Arrangements
 (17)(a) An employee is not entitled to salary in respect of

the period of absence from duty on parental leave
except where the Employer provides—

(i) Short term full-time, part-time, or casual work
from home arrangements.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 11981 W.A.I.G.

(ii) Short term full-time, part-time, or casual work
at the Employer’s place of business.

(iii) Training to assist and equip the employee for
a return to work.

(b) Any time worked in accordance with sub-Clause (17)
(a) of this Clause shall—

(i) Be voluntary on the part of the employee who is on
parental leave.

(ii) Be deemed to form part of the maximum period of
twelve (12) months parental leave.

(iii) For each hour worked, be paid at an hourly rate for
the classification in which the employee is employed,
with the addition of twenty (20) per cent in lieu of
annual leave, sickness and family support leave, long
service leave, payment for public holidays, and all
other paid leave.

(iv) Not be regarded as qualifying service of the em-
ployee for leave purposes.

Effect of Leave on the Contract of Employment
(18) An employee employed on a fixed term contract basis

shall have the same entitlement to parental leave, however the
period of parental leave shall not extend beyond the term of
that contract.

(19) Absence on parental leave shall not break the continu-
ity of employment of an employee but shall not be taken into
account in calculating the period of employment for any pur-
pose under the Award or this Agreement.

(20) An employee on parental leave may terminate employ-
ment at any time during the period of parental leave by
providing the Employer with written notice in accordance with
their conditions of employment.

(21) The Employer shall not terminate the employment of
an employee on the grounds of the employee’s application for
parental leave or absence on parental leave, but otherwise the
rights of the Employer in respect of termination of employ-
ment are not affected.

29.—STUDY ASSISTANCE
To be read in conjunction with Clause 25.—Study Leave of

the Public Service Award 1992.
(1) For the purposes of this Clause—

“An approved course of study” is any course which is
acceptable to the Employer.

(2) Any full-time, part-time, or fixed term contract employee
may apply for study assistance. In respect of fixed term con-
tract employees, the period of study assistance shall not extend
beyond the term of their contract or the likely extension of
their contract.

(3) Study assistance in addition to time off with pay for
study purposes will normally be granted by the Employer
where an approved course of study being undertaken by an
employee satisfies all the following criteria—

(a) Is relevant to the current duties or duties likely to be
performed by the employee.

(b) Is relevant to the current and emerging needs of the
GESB.

(c) Enhances the career development of the employee
within the GESB.

(d) Does not unduly affect or inconvenience the opera-
tions of the GESB.

(4) Where the criteria specified at sub-Clause (3) of this
Clause are met, the Employer shall—

(a) Reimburse the employee for the cost of enrolment
fees, Higher Education Contribution Surcharge, com-
pulsory text books, compulsory computer software,
and other necessary study materials. Half of the value
of these costs shall be reimbursed immediately fol-
lowing production of written evidence of enrolment
and costs incurred, and the remaining half shall be
reimbursed following production of written evidence
of successful completion of the subject for which
reimbursement has been claimed.

(b) Where the employee is receiving paid study leave in
work time, the Employer will allow an employee

one (1) day of study leave immediately prior to sit-
ting the final examination for each subject being
studied.

(c) Where the employee is studying outside of working
hours or through distance education, and is not re-
ceiving any paid study leave in work time, the
Employer will allow an employee two (2) days of
study leave immediately prior to sitting the final
examination for each subject being studied.

(5) Where an employee does not successfully complete a
subject or subjects for which reimbursement has been claimed,
the Employer shall make no further payments for study ex-
penses until the employee repays any amount previously
received for the subject or subjects that were not successfully
completed.

30.—PROFESSIONAL MEMBERSHIPS
(1) An employee who is required to belong to a professional

body or association as an integral part of their continuing
employment with the Employer shall have their annual pro-
fessional membership fees paid by the Employer.

(2) An employee whose membership to a professional body
or association will provide benefits to the Employer shall have
their annual professional membership fees paid by the
Employer.

31.—SHORT LEAVE
This Clause supersedes Clause 26.—Short Leave of the

Public Service Award 1992.
(1) The Employer may, where an employee shows suffi-

cient cause, grant the employee short leave on full pay for
urgent personal matters which cannot be dealt with outside of
working hours, or in conjunction with flexible working ar-
rangements, or by taking compassionate leave.

(2) Short leave shall—
(a) Be for a maximum of twenty two (22) hours and

thirty (30) minutes in any calendar year.
(b) Not be taken as more than fifteen (15) hours con-

secutively.
(c) Not be cumulative.

32.—COMPASSIONATE LEAVE
(1) For the purposes of this Clause—

“Compassionate” means death or serious illness of or
injury to a partner, child, parent, guardian, sibling,
grandparent, other relative, or close personal friend.

(2) The Employer shall grant a maximum of fifteen (15)
hours either consecutive or non-consecutive paid leave to an
employee who suffers any reason requiring compassionate
leave.

(3) Compassionate leave may also be used for the purpose
of attending funerals of family, relatives and close personal
friends.

(4) There is no limit to the number of separate incidents of
compassionate leave for which an employee may receive com-
passionate leave in any calendar year.

(5) Compassionate leave may not be taken during a period
of any other form of leave.

(6) An employee shall make written application for any pe-
riod of compassionate leave, however this may be completed
on return to work following compassionate leave where cir-
cumstances mean no prior notice can be given.

33.—EMERGENCY SERVICES LEAVE
(1) Subject to the convenience of the Employer, emergency

services leave may be granted to an employee who is a volun-
teer member of the State Emergency Service, a Bush Fires
Brigade, or the St John Ambulance Brigade, for the purpose
of relevant training or attendance at a civil emergency, with
this leave to have no effect on other leave entitlements of the
employee.

(2) In order to attend emergency services training, an em-
ployee may be granted maximum leave in any calendar year
to the extent of ten (10) working days on full pay.

(3) An employee absent from duty as a result of their at-
tendance at a civil emergency shall be granted leave on full
pay by the Employer for the duration of their involvement
with the emergency.
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34.—LEAVE FOR SPORTING REPRESENTATION
To be read in conjunction with Clause 56.—Leave for Inter-

national Sporting Events of the Public Service Award 1992.
(1) Leave may be granted to an employee chosen to repre-

sent Australia or Western Australia as a competitor or official
at a recognised sporting event, with this leave to have no ef-
fect on other leave entitlements of the employee.

(2) In respect to pay for the period of leave—
(a) Where the employee will not receive any payment

or fees for the sporting representation, the Employer
may agree for the employee to receive full pay for
the period of leave.

(b) Where the employee will receive payment or fees
for the sporting representation, the Employer may
agree to pay make-up pay, being the difference be-
tween the normal rate of pay of the employee and
the payment or fees received by the employee.

35.—DRESS AND UNIFORMS
(1) Except where otherwise directed by the Employer for

operational or public relations reasons, an employee may
choose their own style of dress, including a uniform approved
by the Employer and purchased by an employee, provided
that reasonable standards are maintained.

(2) An employee engaged in work which requires direct
personal dealing with GESB clients or the public shall be pro-
vided with a uniform free of charge in quantities as agreed
between the Employer and employees, provided that the Em-
ployer instructs those employees to wear a uniform as part of
their duties.

36.—TRAVELLING ON BUSINESS
To be read in conjunction with Clause 42.—Travelling Al-

lowance of the Public Service Award 1992.
(1) An employee who travels on official business shall have

reasonable expenses paid by the Employer.
(2)(a) Prior to travel on official business taking place, the

Employer shall provide an advance to an employee
equal to the total cost of the expenses expected to be
incurred, including reasonable expenses for—

(i) Accommodation.
(ii) Meals.

(iii) Laundry and dry-cleaning.
(iv) Business and private telephone calls.

(b) The Employer shall also provide an employee with
(fifteen dollars) $15.00 per day or part thereof for
incidental expenses not covered in sub-Clause (2)
(a) of this Clause, with no requirement to provide
documentary evidence or to acquit these expenses.

(3) Immediately on return from travel on official business
an employee shall provide the Employer with documentary
evidence of official expenditure incurred on accommodation
and meals, and acquit the advance previously provided. This
may involve a reimbursement to the employee or repayment
to the Employer.

37.—SIGNATORIES TO THE AGREEMENT
(1) Signed under the Common Seal of the Government

Employees Superannuation Board hereunder affixed in the
presence of—

Common Seal
(Sgd.) Mrs Fiona Harris (Sgd.) Mr Peter Farrell
Chairperson Board Member
Government Employees Government Employees

Superannuation Board Superannuation Board
Dated 22/12/00 Dated 22/12/00

(2) Signed for and on behalf of the Civil Service Associa-
tion of Western Australia Incorporated by—

(Sgd.) Mr  David Robinson
General Secretary Common Seal
Civil Service Association of

Western Australia Incorporated
Dated

SCHEDULE A

SALARIES
A B C

Level Base 1 July 2001 1 July 2002
salary 3.00% 3.00%

(Subject (Subject
to the to the

achievement achievement
of identified of targets

savings as per set out in
Clause 16) Clause 16)

Level 1
Under 17 years 13,245 13,642 14,052
17 years 15,479 15,943 16,422
18 years 18,055 18,597 19,155
19 years 20,902 21,529 22,175
20 years 23,471 24,175 24,900
1st year 25,783 26,556 27,353
2nd year 26,856 27,662 28,492
3rd year 27,930 28,768 29,631
4th year 29,003 29,873 30,769
5th year 30,075 30,977 31,907
6th year 31,150 32,085 33,047
7th year 32,222 33,189 34,184

Level 2
1st year 33,339 34,339 35,369
2nd year 34,195 35,221 36,277
3rd year 35,095 36,148 37,232
4th year 36,045 37,126 38,240
5th year 37,041 38,152 39,297

Level 3
1st year 38,411 39,563 40,750
2nd year 39,477 40,661 41,881
3rd year 40,575 41,792 43,046
4th year 41,704 42,955 44,244

Level 4
1st year 43,250 44,548 45,884
2nd year 44,463 45,797 47,171
3rd year 45,710 47,081 48,494

Level 5
1st year 48,112 49,555 51,042
2nd year 49,735 51,227 52,764
3rd year 51,423 52,966 54,555
4th year 53,173 54,768 56,411

Level 6
1st year 55,990 57,670 59,400
2nd year 57,901 59,638 61,427
3rd year 59,854 61,650 63,499
4th year 61,941 63,799 65,713

Level 7
1st year 65,143 67,097 69,110
2nd year 67,356 69,377 71,458
3rd year 69,766 71,859 74,015

Level 8
1st year 73,680 75,890 78,167
2nd year 76,485 78,780 81,143
3rd year 79,963 82,362 84,833

Level 9
1st year 84,304 86,833 89,438
2nd year 87,240 89,857 92,553
3rd year 90,587 93,305 96,104
Class 1 95,645 98,514 101,470
Class 2 100,708 103,729 106,841
Class 3 105,766 108,939 112,207
Class 4 110,827 114,152 117,576
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SCHEDULE B

ON CALL

Priority Effect Consequences Contact by Verbal Onsite within Annual $ Hourly rate
response by amount  full- for ad hoc

time on call on call

1 Critical Damage to Mobile telephone. Immediate 60 minutes $17,789 $2.83
business A pager may also When contacted, (100% of annual (100% of hourly
operations.  be provided. the  employee is  $ amount) rate)

normally required to
return to duty.

2 Important Inconvenience Mobile telephone 30 minutes 2 hours $13,342 $2.12
to business or pager. When contacted, (75% of annual (75% of hourly
operations. the employee is $ amount) rate)

normally required
to return to duty.

3 Important Inconvenience Mobile telephone 30 minutes 2 hours $8,895 $1.42
to business or pager. When contacted, (50% of annual (50% of hourly
operations. the employee only $ amount)  rate)

occasionally is
required to return to
duty.

SCHEDULE C

GESB 2000 PRODUCTIVITY MEASUREMENT PLAN
To be developed by the parties consistent with the 2000-

2003 Strategic Plan following the commencement of this
Agreement and is to be approved by the Cabinet Standing
Committee on Labour Relations before 1 July 2001.

HAIRDRESSING SDA—CARL RIDOLFO PTY LTD
T/A CARL RIDOLFO HAIR DESIGN ENTERPRISE

AGREEMENT 2000.
No. AG 282 of 2000.

2000 WAIRC 01615

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WEST AUSTRALIAN
HAIRDRESSERS’ AND
WIGMAKERS’ EMPLOYEES’ UNION
OF WORKERS, APPLICANT
v.
CARL RIDOLFO PTY LTD T/A CARL
RIDOLFO HAIR DESIGN,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 15 DECEMBER 2000
FILE NO AG 282 OF 2000
CITATION NO. 2000 WAIRC 01615
_______________________________________________________________________________

Result Registration of an Enterprise Agreement
Representation
Applicant Mr T. Pope on behalf of the applicant.
Respondent Mr T. Crossley (as agent) on behalf of

the respondent.
_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Pope on behalf of the applicant and
Mr T. Crossley (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 and by consent, hereby or-
ders—

THAT the Hairdressing SDA—Carl Ridolfo Pty Ltd t/a
Carl Ridolfo Hair Design Enterprise Agreement 2000 as

filed in the Commission on 6 December 2000 be regis-
tered on and from the 15th day of December 2000.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “Hairdressing SDA—

Carl Ridolfo Pty Ltd T/A Carl Ridolfo Hair Design Enterprise
Agreement 2000” (the “Agreement”).

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Definitions
4. Period of Operation
5. Incidence and Parties Bound
6. Christmas Overtime
7. Grievance Procedure
8. Signatories

3.—DEFINITIONS
“Employer” shall mean Carl Ridolfo Pty Ltd T/A Carl

Ridolfo Hair Design of Shop 7 North Perth Plaza, Fitzgerald
Street, North Perth WA 6006.

“Union” shall mean the West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.

“Award” shall mean the Hairdressers Award 1989 (No. A
32 of 1988).

4.—PERIOD OF OPERATION
The Agreement will commence from the date of registra-

tion and shall remain in operation until the 31st May 2001
after which time it will cease to have effect and not bind the
parties.

This Agreement shall be read in conjunction with the Award.
Where there is any inconsistency this Agreement will prevail.

There are approximately 10 employees covered by this
Agreement.

The parties agree to commence negotiations for a new Agree-
ment three months prior to the 31st May 2001.

There shall be no extra claims during the life of this Agree-
ment.

5.—INCIDENCE AND PARTIES BOUND
This Agreement shall be binding on the Employer and the

Union in respect of all employees employed in the classifica-
tions provided for in the Award who are employed in
hairdressing establishments owned by the Employer through-
out the State of Western Australia, whether members of the
Union or not.
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6.—CHRISTMAS OVERTIME
Time Off in Lieu
Notwithstanding anything contained in the Award, the Em-

ployer may require an employee to work on Sunday the 17th,
Sunday the 24th and Sunday the 30th of December 2000. This
arrangement shall operate subject to—

(a) Single time in lieu being granted equivalent to the
hours that are worked on these days.

(b) In addition to (a) above all hours worked on these
days will be paid at the single time rate of pay

(c) The date of taking time in lieu shall be agreed prior
to the overtime being worked and shall be taken
during the month of January or February 2001 or
otherwise a date may be arranged by agreement.

7.—GRIEVANCE PROCEDURE
Any question, dispute or difficulty which may arise con-

cerning any matter contained in this Agreement or the
employment of any person referred to in Clause 5. -Incidence
and Parties Bound of this Agreement shall be dealt with as
follows—

(a) Should any matter arise which gives cause for con-
cern to an employee, the employee shall raise such
matter with the employee’s salon manager.

(b) If the matter remains unresolved it may be referred
to the Shop Steward in conjunction with the salon
manager with a view to resolving the issue.

(c) If the matter remains unresolved it may be referred
to an official of the Union or the Employer. In the
case of referral to the Union, that officer shall dis-
cuss it with a senior representative of the Employer.

(d) If the matter remains unresolved it shall be referred
to such higher levels of the Union and the Employer.

(e) The parties shall at all times confer in good faith
and without undue delay.

(f) While the above procedure is being followed, work
shall continue normally, except in cases where a bona
fide safety issue is an immediate and dangerous situ-
ation to an employee. Provided that, where an
employee ceases work in an immediate and danger-
ous situation such employee will be transferred to
other duties.

(g) No party shall be prejudiced as to final settlement
by the continuation of work in accordance with this
clause

(h) If the matter remains unresolved it may be submit-
ted to the Western Australian Industrial Relations
Commission for resolution; provided that persons
involved in the question, dispute or difficulty shall
confer among themselves and make reasonable at-
tempts to resolve questions, disputes or difficulties
before taking those matters to the Commission.

(i) If the provisions of subclauses (a), (b), (c), (d) and
(e) all fail to resolve the dispute, then the parties
reserve the right to pursue such action as considered
necessary.

8.—SIGNATORIES
........J. Bullock.......... 01/12/00
Joe Bullock Date
Secretary
For and on behalf of the
West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.

.........G. Ridolfo......... 27/11/00
Gloria Ridolfo  Date
For and on behalf of
Carl Ridolfo Pty Ltd ACN 050 157 607
T/A Carl Ridolfo Hair Design.

HAIRDRESSING SDA—CHEVEUX BY ANTHONY
PTY LTD T/A CHEVEUX BY ANTHONY

ENTERPRISE AGREEMENT 2000.
No. AG 279 of 2000.

2000 WAIRC 01621
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE WEST AUSTRALIAN

HAIRDRESSERS’ AND
WIGMAKERS’ EMPLOYEES’ UNION
OF WORKERS, APPLICANT
v.
CHEVEUX BY ANTHONY T/A
CHEVEUX BY ANTHONY,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 15 DECEMBER 2000
FILE NO AG 279 OF 2000
CITATION NO. 2000 WAIRC 01621
_______________________________________________________________________________

Result Registration of an Enterprise Agreement
Representation
Applicant Mr T. Pope on behalf of the applicant.
Respondent Mr T. Crossley (as agent) on behalf of

the respondent.
_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Pope on behalf of the applicant and
Mr T. Crossley (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 and by consent, hereby or-
ders—

THAT the Hairdressing SDA—Cheveux By Anthony Pty
Ltd T/A Cheveux By Anthony Enterprise Agreement 2000
as filed in the Commission on 6 December 2000 be reg-
istered on and from the 15th day of December 2000.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “Hairdressing SDA—

Cheveux by Anthony Pty Ltd T/A Cheveux by Anthony
Enterprise Agreement 2000” (the “Agreement”).

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Definitions
4. Period of Operation
5. Incidence and Parties Bound
6. Christmas Overtime
7. Grievance Procedure
8. Signatories

3.—DEFINITIONS
“Employer” shall mean Cheveux by Anthony Pty Ltd T/A

Cheveux by Anthony of 43 Ardross Street, Applecross WA
6153

“Union” shall mean the West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.

“Award” shall mean the Hairdressers Award 1989 (No. A
32 of 1988).

4.—PERIOD OF OPERATION
The Agreement will commence from the date of registra-

tion and shall remain in operation until the 31st May 2001
after which time it will cease to have effect and not bind the
parties.

This Agreement shall be read in conjunction with the Award.
Where there is any inconsistency this Agreement will prevail.
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There are approximately 10 employees covered by this
Agreement.

The parties agree to commence negotiations for a new
Agreement three months prior to the 31st May 2001.

There shall be no extra claims during the life of this
Agreement.

5.—INCIDENCE AND PARTIES BOUND
This Agreement shall be binding on the Employer and the

Union in respect of all employees employed in the classifica-
tions provided for in the Award who are employed in
hairdressing establishments owned by the Employer through-
out the State of Western Australia, whether members of the
Union or not.

6.—CHRISTMAS OVERTIME
Time Off in Lieu

Notwithstanding anything contained in the Award, the
Employer may require an employee to work on Sunday the
17th, Sunday the 24th and Sunday the 30th of December 2000.
This arrangement shall operate subject to—

(a) Single time in lieu being granted equivalent to the
hours that are worked on these days.

(b) In addition to (a) above all hours worked on these
days will be paid at the single time rate of pay.

(c) The date of taking time in lieu shall be agreed prior
to the overtime being worked and shall be taken
during the month of January or February 2001 or
otherwise a date may be arranged by agreement.

7.—GRIEVANCE PROCEDURE
Any question, dispute or difficulty which may arise con-

cerning any matter contained in this Agreement or the
employment of any person referred to in Clause 5.—Incidence
and Parties Bound of this Agreement shall be dealt with as
follows—

(a) Should any matter arise which gives cause for con-
cern to an employee, the employee shall raise such
matter with the employee’s salon manager.

(b) If the matter remains unresolved it may be referred
to the Shop Steward in conjunction with the salon
manager with a view to resolving the issue.

(c) If the matter remains unresolved it may be referred
to an official of the Union or the Employer. In the
case of referral to the Union, that officer shall
discuss it with a senior representative of the Em-
ployer.

(d) If the matter remains unresolved it shall be referred
to such higher levels of the Union and the Employer.

(e) The parties shall at all times confer in good faith
and without undue delay.

(f) While the above procedure is being followed, work
shall continue normally, except in cases where a bona
fide safety issue is an immediate and dangerous situ-
ation to an employee. Provided that, where an
employee ceases work in an immediate and danger-
ous situation such employee will be transferred to
other duties.

(g) No party shall be prejudiced as to final settlement
by the continuation of work in accordance with this
clause

(h) If the matter remains unresolved it may be submit-
ted to the Western Australian Industrial Relations
Commission for resolution; provided that persons
involved in the question, dispute or difficulty shall
confer among themselves and make reasonable at-
tempts to resolve questions, disputes or difficulties
before taking those matters to the Commission.

(i) If the provisions of subclauses (a), (b), (c), (d) and
(e) all fail to resolve the dispute, then the parties
reserve the right to pursue such action as considered
necessary.

8.—SIGNATORIES
........J. Bullock.......... 01/12/00
Joe Bullock Date
Secretary
For and on behalf of the
West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.

.........C. A. Maiolo......... 22/11/00
For and on behalf of
Cheveux by Anthony Pty Ltd
T/A Cheveux by Anthony.

HAIRDRESSING SDA—COFFIANO HOLDINGS PTY
LTD TRADING AS STUDIO PICASSO ENTERPRISE

AGREEMENT 2000.
No. AG 278 of 2000.

2000 WAIRC 01620
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE WEST AUSTRALIAN

HAIRDRESSERS’ AND
WIGMAKERS’ EMPLOYEES’ UNION
OF WORKERS, APPLICANT
v.
COFFIANO HOLDINGS PTY LTD T/
A STUDIO PICASSO, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 15 DECEMBER 2000
FILE NO AG 278 OF 2000
CITATION NO. 2000 WAIRC 01620
_______________________________________________________________________________

Result Registration of an Enterprise Agreement
Representation
Applicant Mr T. Pope on behalf of the applicant.
Respondent Mr T. Crossley (as agent) on behalf of

the respondent.
_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Pope on behalf of the applicant and
Mr T. Crossley (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 and by consent, hereby or-
ders—

THAT the Hairdressing SDA—Coffiano Holdings Pty
Ltd Trading As Studio Picasso Enterprise Agreement 2000
as filed in the Commission on 6 December 2000 be reg-
istered on and from the 15th day of December 2000.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “Hairdressing SDA—

Coffiano Holdings Pty Ltd T/A Studio Picasso Enterprise
Agreement 2000” (the “Agreement”).

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Definitions
4. Period of Operation
5. Incidence and Parties Bound
6. Christmas Overtime
7. Grievance Procedure
8. Signatories
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3.—DEFINITIONS
“Employer” shall mean Coffiano Holdings Pty Ltd t/a Stu-

dio Picasso of Shop 51, Kingsway Shopping Centre, Wanneroo
Road, Lansdale WA 6065.

“Union” shall mean the West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.

“Award” shall mean the Hairdressers Award 1989 (No. A
32 of 1988).

4.—PERIOD OF OPERATION
The Agreement will commence from the date of registra-

tion and shall remain in operation until the 31st May 2001
after which time it will cease to have effect and not bind the
parties.

This Agreement shall be read in conjunction with the Award.
Where there is any inconsistency this Agreement will prevail.

There are approximately 10 employees covered by this
Agreement.

The parties agree to commence negotiations for a new Agree-
ment three months prior to the 31st May 2001.

There shall be no extra claims during the life of this Agree-
ment.

5.—INCIDENCE AND PARTIES BOUND
This Agreement shall be binding on the Employer and the

Union in respect of all employees employed in the classifica-
tions provided for in the Award who are employed in
hairdressing establishments owned by the Employer through-
out the State of Western Australia, whether members of the
Union or not.

6.—CHRISTMAS OVERTIME
Time Off in Lieu
Notwithstanding anything contained in the Award, the Em-

ployer may require an employee to work on Sunday the 17th,
Sunday the 24th and Sunday the 30th of December 2000. This
arrangement shall operate subject to—

(a) Single time in lieu being granted equivalent to the
hours that are worked on these days.

(b) In addition to (a) above all hours worked on these
days will be paid at the single time rate of pay

(c) The date of taking time in lieu shall be agreed prior
to the overtime being worked and shall be taken
during the month of January or February 2001 or
otherwise a date may be arranged by agreement.

7.—GRIEVANCE PROCEDURE
Any question, dispute or difficulty which may arise con-

cerning any matter contained in this Agreement or the
employment of any person referred to in Clause 5.—Incidence
and Parties Bound of this Agreement shall be dealt with as
follows—

(a) Should any matter arise which gives cause for con-
cern to an employee, the employee shall raise such
matter with the employee’s salon manager.

(b) If the matter remains unresolved it may be referred
to the Shop Steward in conjunction with the salon
manager with a view to resolving the issue.

(c) If the matter remains unresolved it may be referred
to an official of the Union or the Employer. In the
case of referral to the Union, that officer shall dis-
cuss it with a senior representative of the Employer.

(d) If the matter remains unresolved it shall be referred
to such higher levels of the Union and the Employer.

(e) The parties shall at all times confer in good faith
and without undue delay.

(f) While the above procedure is being followed, work
shall continue normally, except in cases where a bona
fide safety issue is an immediate and dangerous situ-
ation to an employee. Provided that, where an
employee ceases work in an immediate and danger-
ous situation such employee will be transferred to
other duties.

(g) No party shall be prejudiced as to final settlement
by the continuation of work in accordance with this
clause.

(h) If the matter remains unresolved it may be submit-
ted to the Western Australian Industrial Relations
Commission for resolution; provided that persons
involved in the question, dispute or difficulty shall
confer among themselves and make reasonable at-
tempts to resolve questions, disputes or difficulties
before taking those matters to the Commission.

(i) If the provisions of subclauses (a), (b), (c), (d) and
(e) all fail to resolve the dispute, then the parties
reserve the right to pursue such action as considered
necessary.

8.—SIGNATORIES
........J. Bullock.......... 01/12/00
Joe Bullock Date
Secretary
For and on behalf of the
West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.

.........A. Romanelli......... 24/11/00
Anthony Romanelli,  Date
For and on behalf of
Coffiano Holdings Pty Ltd
T/A Studio Picasso.

HAIRDRESSING SDA—GRAND COURT CORP PTY
LTD ENTERPRISE AGREEMENT 2000.

No. AG 277 of 2000.
2000 WAIRC 01618

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WEST AUSTRALIAN
HAIRDRESSERS’ AND
WIGMAKERS’ EMPLOYEES’ UNION
OF WORKERS, APPLICANT
v.
GRAND COURT CORP PTY LTD T/A
CHANTILLY HAIR DESIGN &
ROBERT GEORGE HAIRDRESSING,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 15 DECEMBER 2000
FILE NO AG 277 OF 2000
CITATION NO. 2000 WAIRC 01618
_______________________________________________________________________________

Result Registration of an Enterprise Agreement
Representation
Applicant Mr T. Pope on behalf of the applicant.
Respondent Mr T. Crossley (as agent) on behalf of

the respondent.
_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Pope on behalf of the applicant and
Mr T. Crossley (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 and by consent, hereby or-
ders—

THAT the Hairdressing SDA—Grand Court Corp Pty
Ltd Enterprise Agreement 2000 as filed in the Commis-
sion on 6 December 2000 be registered on and from the
15th day of December 2000.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.
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Schedule.

1.—TITLE
This Agreement shall be known as the “Hairdressing SDA-

Grand Court Corp Pty Ltd Enterprise Agreement 2000” (the
“Agreement”).

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Definitions
4. Period of Operation
5. Incidence and Parties Bound
6. Christmas Overtime
7. Grievance Procedure
8. Signatories

3.—DEFINITIONS
“Employer” shall mean Grand Corp Pty Ltd T/A Chantilly

Hair Design and Robert George Hairdressing of 2b Beldon
Shopping Centre, Gunter Grove, Beldon and Shop 12 Sorrento
Quay, 58 Southside Drive, Hillarys WA 6025.

“Union” shall mean the West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.

“Award” shall mean the Hairdressers Award 1989 (No. A
32 of 1988).

4.—PERIOD OF OPERATION
The Agreement will commence from the date of registra-

tion and shall remain in operation until the 31st May 2001
after which time it will cease to have effect and not bind the
parties.

This Agreement shall be read in conjunction with the Award.
Where there is any inconsistency this Agreement will prevail.

There are approximately 10 employees covered by this
Agreement.

The parties agree to commence negotiations for a new Agree-
ment three months prior to the 31st May 2001.

There shall be no extra claims during the life of this Agree-
ment.

5.—INCIDENCE AND PARTIES BOUND
This Agreement shall be binding on the Employer and the

Union in respect of all employees employed in the classifica-
tions provided for in the Award who are employed in
hairdressing establishments owned by the Employer through-
out the State of Western Australia, whether members of the
Union or not.

6.—CHRISTMAS OVERTIME
Time Off in Lieu
Notwithstanding anything contained in the Award, the Em-

ployer may require an employee to work on Sunday the 17th,
Sunday the 24th and Sunday the 30th of December 2000. This
arrangement shall operate subject to—

(a) Single time in lieu being granted equivalent to the
hours that are worked on these days.

(b) In addition to (a) above all hours worked on these
days will be paid at the single time rate of pay.

(c) The date of taking time in lieu shall be agreed prior
to the overtime being worked and shall be taken
during the month of January or February 2001 or
otherwise a date may be arranged by agreement.

7.—GRIEVANCE PROCEDURE
Any question, dispute or difficulty which may arise con-

cerning any matter contained in this Agreement or the
employment of any person referred to in Clause 5.—Incidence
and Parties Bound of this Agreement shall be dealt with as
follows—

(a) Should any matter arise which gives cause for con-
cern to an employee, the employee shall raise such
matter with the employee’s salon manager.

(b) If the matter remains unresolved it may be referred
to the Shop Steward in conjunction with the salon
manager with a view to resolving the issue.

(c) If the matter remains unresolved it may be referred
to an official of the Union or the Employer. In the

case of referral to the Union, that officer shall dis-
cuss it with a senior representative of the Employer.

(d) If the matter remains unresolved it shall be referred
to such higher levels of the Union and the Employer.

(e) The parties shall at all times confer in good faith
and without undue delay.

(f) While the above procedure is being followed, work
shall continue normally, except in cases where a bona
fide safety issue is an immediate and dangerous situ-
ation to an employee. Provided that, where an
employee ceases work in an immediate and danger-
ous situation such employee will be transferred to
other duties.

(g) No party shall be prejudiced as to final settlement
by the continuation of work in accordance with this
clause

(h) If the matter remains unresolved it may be submit-
ted to the Western Australian Industrial Relations
Commission for resolution; provided that persons
involved in the question, dispute or difficulty shall
confer among themselves and make reasonable at-
tempts to resolve questions, disputes or difficulties
before taking those matters to the Commission.

(i) If the provisions of subclauses (a), (b), (c), (d) and
(e) all fail to resolve the dispute, then the parties
reserve the right to pursue such action as considered
necessary.

8.—SIGNATORIES
........J. Bullock.......... 01/12/00
Joe Bullock Date
Secretary
For and on behalf of the
West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.

.........R. Ragni......... 27/11/00
Robert Ragni Date
For and on behalf of
Grand Court Corp Pty Ltd T/A
Chantilly Hair Design and
Robert George Hairdressing.

HAIRDRESSING SDA—JOANNE STEEL T/A JO’S
FOR HAIR ENTERPRISE AGREEMENT 2000.

No. AG 283 of 2000.
2000 WAIRC 01622

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WEST AUSTRALIAN
HAIRDRESSERS’ AND
WIGMAKERS’ EMPLOYEES’ UNION
OF WORKERS, APPLICANT
v.
JOANNE STEEL T/A JO’S FOR HAIR,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 15 DECEMBER 2000
FILE NO AG 283 OF 2000
CITATION NO. 2000 WAIRC 01622
_______________________________________________________________________________

Result Registration of an Enterprise Agreement
Representation
Applicant Mr T. Pope on behalf of the applicant.
Respondent Mr T. Crossley (as agent) on behalf of

the respondent.
_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Pope on behalf of the applicant and
Mr T. Crossley (as agent) on behalf of the respondent, the
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Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 and by consent, hereby or-
ders—

THAT the Hairdressing SDA—Joanne Steel t/a Jo’s For
Hair Enterprise Agreement 2000 as filed in the Commis-
sion on 6 December 2000 be registered on and from the
15th day of December 2000.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “Hairdressing SDA—

Joanne Steel T/A Jo’s for Hair Enterprise Agreement 2000”
(the “Agreement”).

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Definitions
4. Period of Operation
5. Incidence and Parties Bound
6. Christmas Overtime
7. Grievance Procedure
8. Signatories

3.—DEFINITIONS
“Employer” shall mean Joanne Steel T/A Jo’s For Hair of 7

Candlewood Shopping Centre, Candlewood Blvde, Joondalup
WA 6027.

“Union” shall mean the West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.

“Award” shall mean the Hairdressers Award 1989 (No. A
32 of 1988)

4.—PERIOD OF OPERATION
The Agreement will commence from the date of registra-

tion and shall remain in operation until the 31st May 2001
after which time it will cease to have effect and not bind the
parties.

This Agreement shall be read in conjunction with the Award.
Where there is any inconsistency this Agreement will prevail.

There are approximately 10 employees covered by this
Agreement.

The parties agree to commence negotiations for a new Agree-
ment three months prior to the 31st May 2001.

There shall be no extra claims during the life of this Agree-
ment.

5.—INCIDENCE AND PARTIES BOUND
This Agreement shall be binding on the Employer and the

Union in respect of all employees employed in the classifica-
tions provided for in the Award who are employed in
hairdressing establishments owned by the Employer through-
out the State of Western Australia, whether members of the
Union or not.

6.—CHRISTMAS OVERTIME
Time Off in Lieu
Notwithstanding anything contained in the Award, the Em-

ployer may require an employee to work on Sunday the 17th,
Sunday the 24th and Sunday the 30th of December 2000. This
arrangement shall operate subject to—

(a) Single time in lieu being granted equivalent to the
hours that are worked on these days.

(b) In addition to (a) above all hours worked on these
days will be paid at the single time rate of pay

(c) The date of taking time in lieu shall be agreed prior
to the overtime being worked and shall be taken
during the month of January or February 2001 or
otherwise a date may be arranged by agreement.

7.—GRIEVANCE PROCEDURE
Any question, dispute or difficulty which may arise con-

cerning any matter contained in this Agreement or the

employment of any person referred to in Clause 5. -Incidence
and Parties Bound of this Agreement shall be dealt with as
follows—

(a) Should any matter arise which gives cause for con-
cern to an employee, the employee shall raise such
matter with the employee’s salon manager.

(b) If the matter remains unresolved it may be referred
to the Shop Steward in conjunction with the salon
manager with a view to resolving the issue.

(c) If the matter remains unresolved it may be referred
to an official of the Union or the Employer. In the
case of referral to the Union, that officer shall dis-
cuss it with a senior representative of the Employer.

(d) If the matter remains unresolved it shall be referred
to such higher levels of the Union and the Employer.

(e) The parties shall at all times confer in good faith
and without undue delay.

(f) While the above procedure is being followed, work
shall continue normally, except in cases where a bona
fide safety issue is an immediate and dangerous situ-
ation to an employee. Provided that, where an
employee ceases work in an immediate and danger-
ous situation such employee will be transferred to
other duties.

(g) No party shall be prejudiced as to final settlement
by the continuation of work in accordance with this
clause

(h) If the matter remains unresolved it may be submit-
ted to the Western Australian Industrial Relations
Commission for resolution; provided that persons
involved in the question, dispute or difficulty shall
confer among themselves and make reasonable at-
tempts to resolve questions, disputes or difficulties
before taking those matters to the Commission.

(i) If the provisions of subclauses (a), (b), (c), (d) and
(e) all fail to resolve the dispute, then the parties
reserve the right to pursue such action as considered
necessary.

8.—SIGNATORIES
........J. Bullock.......... 01/12/00
Joe Bullock Date
Secretary
For and on behalf of the
West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.

.........J. Steel......... 27/11/00
Joanne Steel Date
For and on behalf of
Jo’s for Hair

HAIRDRESSING SDA—JUDITH CLARKE T/A
DISTINCTIONS HAIR DESIGN ENTERPRISE

AGREEMENT 2000.
No. AG 281 of 2000.

2000 WAIRC 01614
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE WEST AUSTRALIAN

HAIRDRESSERS’ AND
WIGMAKERS’ EMPLOYEES’ UNION
OF WORKERS, APPLICANT
v.
JUDITH CLARKE T/A DISTINCTION
HAIR DESIGN, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 15 DECEMBER 2000
FILE NO AG 281 OF 2000
CITATION NO. 2000 WAIRC 01614
_______________________________________________________________________________
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Result Registration of an Enterprise Agreement
Representation
Applicant Mr T. Pope on behalf of the applicant.
Respondent Mr T. Crossley (as agent) on behalf of

the respondent.
_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Pope on behalf of the applicant and
Mr T. Crossley (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 and by consent, hereby or-
ders—

THAT the Hairdressing SDA—Judith Clarke t/a Dis-
tinctions Hair Design Enterprise Agreement 2000 as filed
in the Commission on 6 December 2000 and as amended
by the parties of 15 December 2000 be registered on and
from the 15th day of December 2000.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “Hairdressing SDA—

Judith Clarke t/a Distinctions Hair Design Enterprise
Agreement 2000” (the “Agreement”).

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Definitions
4. Period of Operation
5. Incidence and Parties Bound
6. Christmas Overtime
7. Grievance Procedure
8. Signatories

3.—DEFINITIONS
“Employer” shall mean Judith Clarke t/a Distinctions Hair

Design of Shop 7, Glendalough Shopping Centre,
Glendalough WA 6016.

“Union” shall mean the West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.

“Award” shall mean the Hairdressers Award 1989 (No. A
32 of 1988)

4.—PERIOD OF OPERATION
The Agreement will commence from the date of registra-

tion and shall remain in operation until the 31st May 2001
after which time it will cease to have effect and not bind the
parties.

This Agreement shall be read in conjunction with the Award.
Where there is any inconsistency this Agreement will prevail.

There are approximately 10 employees covered by this
Agreement.

The parties agree to commence negotiations for a new Agree-
ment three months prior to the 31st May 2001.

There shall be no extra claims during the life of this Agree-
ment.

5.—INCIDENCE AND PARTIES BOUND
This Agreement shall be binding on the Employer and the

Union in respect of all employees employed in the classifica-
tions provided for in the Award who are employed in
hairdressing establishments owned by the Employer through-
out the State of Western Australia, whether members of the
Union or not.

6.—CHRISTMAS OVERTIME
Time Off in Lieu
Notwithstanding anything contained in the Award, the Em-

ployer may require an employee to work on Sunday the 17th,

Sunday the 24th and Sunday the 30th of December 2000. This
arrangement shall operate subject to—

(a) Single time in lieu being granted equivalent to the
hours that are worked on these days.

(b) In addition to (a) above all hours worked on these
days will be paid at the single time rate of pay

(c) The date of taking time in lieu shall be agreed prior
to the overtime being worked and shall be taken
during the month of January or February 2001 or
otherwise a date may be arranged by agreement.

7.—GRIEVANCE PROCEDURE
Any question, dispute or difficulty which may arise con-

cerning any matter contained in this Agreement or the
employment of any person referred to in Clause 5. -Incidence
and Parties Bound of this Agreement shall be dealt with as
follows—

(a) Should any matter arise which gives cause for con-
cern to an employee, the employee shall raise such
matter with the employee’s salon manager.

(b) If the matter remains unresolved it may be referred
to the Shop Steward in conjunction with the salon
manager with a view to resolving the issue.

(c) If the matter remains unresolved it may be referred
to an official of the Union or the Employer. In the
case of referral to the Union, that officer shall dis-
cuss it with a senior representative of the Employer.

(d) If the matter remains unresolved it shall be referred
to such higher levels of the Union and the Employer.

(e) The parties shall at all times confer in good faith
and without undue delay.

(f) While the above procedure is being followed, work
shall continue normally, except in cases where a bona
fide safety issue is an immediate and dangerous situ-
ation to an employee. Provided that, where an
employee ceases work in an immediate and danger-
ous situation such employee will be transferred to
other duties.

(g) No party shall be prejudiced as to final settlement
by the continuation of work in accordance with this
clause

(h) If the matter remains unresolved it may be submit-
ted to the Western Australian Industrial Relations
Commission for resolution; provided that persons
involved in the question, dispute or difficulty shall
confer among themselves and make reasonable at-
tempts to resolve questions, disputes or difficulties
before taking those matters to the Commission.

(i) If the provisions of subclauses (a), (b), (c), (d) and
(e) all fail to resolve the dispute, then the parties
reserve the right to pursue such action as considered
necessary.

8.—SIGNATORIES
........J. Bullock.......... 05/12/00
Joe Bullock Date
Secretary
For and on behalf of the
West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.

.........J. Clarke......... 23/11/00
J. Clarke Date
For and on behalf of
Distinctions
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HAIRDRESSING SDA—LUCIANO’S HAIR FASHION
FOR MEN ENTERPRISE AGREEMENT 2000.

No. AG 276 of 2000.
2000 WAIRC 01611

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WEST AUSTRALIAN
HAIRDRESSERS’ AND
WIGMAKERS’ EMPLOYEES’ UNION
OF WORKERS, APPLICANT
v.
ALDO LUCIANO T/A LUCIANO’S
HAIR FASHION FOR MEN,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 15 DECEMBER 2000
FILE NO AG 276 OF 2000
CITATION NO. 2000 WAIRC 01611
_______________________________________________________________________________

Result Registration of an Enterprise Agreement
Representation
Applicant Mr T. Pope on behalf of the applicant.
Respondent Mr T. Crossley (as agent) on behalf of

the respondent.
_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Pope on behalf of the applicant and
Mr T. Crossley (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, and by consent, hereby or-
ders—

THAT the Hairdressing SDA—Luciano’s Hair Fash-
ion for Men Enterprise Agreement 2000 as filed in the
Commission on 6 December 2000 and as amended by
the parties on 15 December 2000 be registered on and
from the 15th day of December 2000.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “Hairdressing SDA—

Luciano’s Hair Fashion for Men Enterprise Agreement 2000”
(the “Agreement”).

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Definitions
4. Period of Operation
5. Incidence and Parties Bound
6. Christmas Overtime
7. Grievance Procedure
8. Signatories

3.—DEFINITIONS
“Employer” shall mean Aldo Luciano t/a Luciano’s Hair

Fashion for Men, Shop 20, Claremont Shopping Centre, Bay
View Terrace, Claremont, WA 6010.

“Union” shall mean the West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.

“Award” shall mean the Hairdressers Award 1989 (No. A
32 of 1988).

4.—PERIOD OF OPERATION
The Agreement will commence from the date of registra-

tion and shall remain in operation until the 31st May 2001
after which time it will cease to have effect and not bind the
parties.

This Agreement shall be read in conjunction with the Award.
Where there is any inconsistency this Agreement will prevail.

There are approximately 10 employees covered by this
Agreement.

The parties agree to commence negotiations for a new Agree-
ment three months prior to the 31st May 2001.

There shall be no extra claims during the life of this Agree-
ment.

5.—INCIDENCE AND PARTIES BOUND

This Agreement shall be binding on the Employer and the
Union in respect of all employees employed in the classifica-
tions provided for in the Award who are employed in
hairdressing establishments owned by the Employer through-
out the State of Western Australia, whether members of the
Union or not.

6.—CHRISTMAS OVERTIME

Time Off in Lieu

Notwithstanding anything contained in the Award, the Em-
ployer may require an employee to work on Sunday the 17th,
Sunday the 24th and Sunday the 30th of December 2000. This
arrangement shall operate subject to—

(a) Single time in lieu being granted equivalent to the
hours that are worked on these days.

(b) In addition to (a) above all hours worked on these
days will be paid at the single time rate of pay

(c) The date of taking time in lieu shall be agreed prior
to the overtime being worked and shall be taken
during the month of January or February 2001 or
otherwise a date may be arranged by agreement.

7.—GRIEVANCE PROCEDURE

Any question, dispute or difficulty which may arise con-
cerning any matter contained in this Agreement or the
employment of any person referred to in Clause 5.—Incidence
and Parties Bound of this Agreement shall be dealt with as
follows—

(a) Should any matter arise which gives cause for con-
cern to an employee, the employee shall raise such
matter with the employee’s salon manager.

(b) If the matter remains unresolved it may be referred
to the Shop Steward in conjunction with the salon
manager with a view to resolving the issue.

(c) If the matter remains unresolved it may be referred
to an official of the Union or the Employer. In the
case of referral to the Union, that officer shall dis-
cuss it with a senior representative of the Employer.

(d) If the matter remains unresolved it shall be referred
to such higher levels of the Union and the Employer.

(e) The parties shall at all times confer in good faith
and without undue delay.

(f) While the above procedure is being followed, work
shall continue normally, except in cases where a bona
fide safety issue is an immediate and dangerous situ-
ation to an employee. Provided that, where an
employee ceases work in an immediate and danger-
ous situation such employee will be transferred to
other duties.

(g) No party shall be prejudiced as to final settlement
by the continuation of work in accordance with this
clause

(h) If the matter remains unresolved it may be submit-
ted to the Western Australian Industrial Relations
Commission for resolution; provided that persons
involved in the question, dispute or difficulty shall
confer among themselves and make reasonable at-
tempts to resolve questions, disputes or difficulties
before taking those matters to the Commission.

(i) If the provisions of subclauses (a), (b), (c), (d) and
(e) all fail to resolve the dispute, then the parties
reserve the right to pursue such action as considered
necessary.
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8.—SIGNATORIES
........J. Bullock.......... 01/12/00
Joe Bullock Date
Secretary
For and on behalf of the
West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.

.........Aldo Luciano......... 1/12/00
For and on behalf of
Luciano’s Hair Design

HAIRDRESSING SDA—STARRA PTY LTD T/A DIVA
HAIR STUDIO & SINATRA’S FOR HAIR,

ENTERPRISE AGREEMENT 2000.
No. AG 280 of 2000.

2000 WAIRC 01623

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WEST AUSTRALIAN
HAIRDRESSERS’ AND
WIGMAKERS’ EMPLOYEES’ UNION
OF WORKERS, APPLICANT
v.
STARRA PTY LTD T/A DIVA
HAIRSTUDIO AND SINATRA’S FOR
HAIR, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 15 DECEMBER 2000
FILE NO AG 280 OF 2000
CITATION NO. 2000 WAIRC 01623
_______________________________________________________________________________

Result Registration of an Enterprise Agreement
Representation
Applicant Mr T. Pope on behalf of the applicant.
Respondent Mr T. Crossley (as agent) on behalf of

the respondent.
_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Pope on behalf of the applicant and
Mr T. Crossley (as agent) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 and by consent, hereby or-
ders—

THAT the Hairdressing SDA—Starra Pty Ltd t/a Diva
Hair Studio & Sinatra’s For Hair, Enterprise Agreement
2000 as filed in the Commission on 6 December 2000 be
registered on and from the 15th day of December 2000.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “Hairdressing SDA—

Starra Pty Ltd T/A Diva Hair Studio & Sinatra’s for Hair,
Enterprise Agreement 2000” (the “Agreement”).

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Definitions
4. Period of Operation
5. Incidence and Parties Bound
6. Christmas Overtime
7. Grievance Procedure
8. Signatories

3.—DEFINITIONS
“Employer” shall mean Starra Pty Ltd T/A Diva Hair Stu-

dio & Sinatra’s for Hair both of 16a Phoenix Shopping Centre,
245 Rockingham Road, Spearwood WA 6163.

“Union” shall mean the West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.

“Award” shall mean the Hairdressers Award 1989 (No. A
32 of 1988).

4.—PERIOD OF OPERATION
The Agreement will commence from the date of registra-

tion and shall remain in operation until the 31st May 2001
after which time it will cease to have effect and not bind the
parties.

This Agreement shall be read in conjunction with the Award.
Where there is any inconsistency this Agreement will prevail.

There are approximately 10 employees covered by this
Agreement.

The parties agree to commence negotiations for a new Agree-
ment three months prior to the 31st May 2001.

There shall be no extra claims during the life of this Agree-
ment.

5.—INCIDENCE AND PARTIES BOUND
This Agreement shall be binding on the Employer and the

Union in respect of all employees employed in the classifica-
tions provided for in the Award who are employed in
hairdressing establishments owned by the Employer through-
out the State of Western Australia, whether members of the
Union or not.

6.—CHRISTMAS OVERTIME
Time Off in Lieu
Notwithstanding anything contained in the Award, the Em-

ployer may require an employee to work on Sunday the 17th,
Sunday the 24th and Sunday the 30th of December 2000. This
arrangement shall operate subject to—

(a) Single time in lieu being granted equivalent to the
hours that are worked on these days.

(b) In addition to (a) above all hours worked on these
days will be paid at the single time rate of pay

(c) The date of taking time in lieu shall be agreed prior
to the overtime being worked and shall be taken
during the month of January or February 2001 or
otherwise a date may be arranged by agreement.

7.—GRIEVANCE PROCEDURE
Any question, dispute or difficulty which may arise con-

cerning any matter contained in this Agreement or the
employment of any person referred to in Clause 5. -Incidence
and Parties Bound of this Agreement shall be dealt with as
follows—

(a) Should any matter arise which gives cause for con-
cern to an employee, the employee shall raise such
matter with the employee’s salon manager.

(b) If the matter remains unresolved it may be referred
to the Shop Steward in conjunction with the salon
manager with a view to resolving the issue.

(c) If the matter remains unresolved it may be referred
to an official of the Union or the Employer. In the
case of referral to the Union, that officer shall dis-
cuss it with a senior representative of the Employer.

(d) If the matter remains unresolved it shall be referred
to such higher levels of the Union and the Employer.

(e) The parties shall at all times confer in good faith
and without undue delay.

(f) While the above procedure is being followed, work
shall continue normally, except in cases where a bona
fide safety issue is an immediate and dangerous situ-
ation to an employee. Provided that, where an
employee ceases work in an immediate and danger-
ous situation such employee will be transferred to
other duties.

(g) No party shall be prejudiced as to final settlement
by the continuation of work in accordance with this
clause
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(h) If the matter remains unresolved it may be submit-
ted to the Western Australian Industrial Relations
Commission for resolution; provided that persons
involved in the question, dispute or difficulty shall
confer among themselves and make reasonable at-
tempts to resolve questions, disputes or difficulties
before taking those matters to the Commission.

(i) If the provisions of subclauses (a), (b), (c), (d) and
(e) all fail to resolve the dispute, then the parties
reserve the right to pursue such action as considered
necessary.

8.—SIGNATORIES
........J. Bullock.......... 05/12/00
Joe Bullock Date
Secretary
For and on behalf of the
West Australian Hairdressers’ and
Wigmakers’ Employees’ Union of Workers.

.........J. Napoli......... 27/11/00
Joseph Napoli Date
For and on behalf of
Starra Pty Ltd T/A Diva Hair Studio
& Sinatra’s for Hair.

INTEGRATED POWER SERVICES INDUSTRIAL
AGREEMENT 2000.
No. AG 266 of 2000.

2000 WAIRC 01645
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES INTEGRATED POWER SERVICES

PTY LTD, APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH,
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY,
INFORMATION, POSTAL,
PLUMBING, AND ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 15 DECEMBER 2000
FILE NO AG 266 OF 2000
CITATION NO. 2000 WAIRC 01645
_________________________________________________________________________

Result Registered Agreement
_________________________________________________________________________

Order.
HAVING heard Mr S. Scott on behalf of the applicant and Mr
M. Golesworthy on behalf of The Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union of Work-
ers—Western Australian Branch, and Mr S. O’Byrne on behalf
of the Communications, Electrical, Electronic, Energy, Infor-
mation, Postal, Plumbing, and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties lodged
in the Commission on 28 November 2000 entitled Inte-
grated Power Services Industrial Agreement 2000 No.
AG266 of 2000 be registered as an Industrial Agreement
and replaces Agreement No. AG 88 of 1998.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

Schedule.

1.0—TITLE
1.1 This Agreement shall be known as the Integrated Power

Services Industrial Agreement 2000.
1.2 This Agreement shall replace the Integrated Power Serv-

ices Agreement 1998 AG 88 of 1998.

2.0—ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Area and Scope
5. Term
6. Aim
7. General Employment Policy
8. Application of Award
9. Hours of Work

10. Overtime Penalties
11. Wages and Allowances
12. Travelling Allowance
13. Distant Work
14. Site Agreements and Allowances
15. Meal Allowance on Overtime
16. Payment of Wages
17. Annual Leave
18. Long Service Leave
19. Sick Leave
20. Public Holidays
21. Superannuation
22. Medicals
23. Protective Equipment
24. Use of Company Motor Vehicles
25. Security of Material and Information
26. Workplace Initiatives
27. No Extra Claims
28. Issue Resolution
29. Journey Cover
30. Posting of Award and Union Notices
31. Relationship and Rights of the Parties
32. Signatories to the Agreement

Schedule 1—Classifications and Rates of Pay.

3.0—PARTIES BOUND
This Agreement shall apply to and be binding upon—
3.1 Integrated Power Services Pty Ltd (the Company);
3.2 The Automotive, Food, Metals, Engineering, Printing

and Kindred Industries Union, Western Australian Branch
3.3 The Communications, Electrical, Electronics, Energy,

Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, Western Aus-
tralian Branch; and

3.4 Employees of the Company employed under one of the
classifications specified in Schedule 1.

4.0—AREA AND SCOPE
4.1 This Agreement will apply to employees of the Com-

pany engaged under a classification contained in Schedule 1
and performing work covered by the provisions of Part 1 of
the Metal Trades (General) Award.

4.2 At the date of commencement of this Agreement, its
terms and conditions will apply to approximately 10 employ-
ees.

5.0—TERM
5.1 This Agreement shall commence on the date of registra-

tion of this Agreement under Section 41 of the Industrial
Relations Act 1979 and remain in force for 24 months.

5.2 The parties to this Agreement agree to commence nego-
tiations for a replacement agreement three months prior to the
expiration of this Agreement.

6.0—AIM
6.1 The aim of this Agreement is to assist the Company and

its employees to create and maintain a viable business that
provides—

6.1.1 the employees with secure employment and a fair
level of remuneration;
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6.1.2 the Company with a fair return on its investment;
and

6.1.3 clients with a quality service that encourages a con-
tinuing business relationship.

6.2 The parties recognise that this aim will only be achieved
by a mutual commitment to improve efficiency and client sat-
isfaction.

6.3 That mutual commitment will be supported by—
6.3.1 encouragement from the Company for employees

to increase their skill and experience base;
6.3.2 minimisation of the employment of casual labour;
6.3.3 a working environment that is safe and healthy;
6.3.4 processes that encourage employees to participate

in the organisation, execution and management of
work;

6.3.5 the formation of a Consultative Committee with
equal employee and Company representatives within
twelve months of the commencement of operation
of this Agreement. The Consultative Committee shall
consider issues related to the content of this Clause.

7.0—GENERAL EMPLOYMENT POLICY
7.1 General
It is the policy of the Company to ensure that employees are

treated in a fair and consistent manner. The relationship be-
tween the Company and its employees should be one of mutual
respect and should be governed by concerns for fairness, co-
operation and the provisions of relevant legislation.

7.2 Employment
The Company is committed to the evaluation and treatment

of all applicants and employees on the basis of merit and per-
formance.

7.3 Wages
The Company remuneration policy seeks to reward employ-

ees in an equitable fashion that recognises skills and
competencies, acquired and used, as expressed in Schedule 1.

8.0—APPLICATION OF AWARD
8.1 Subject to Subclause 8.2 the terms and conditions of

employment of employees covered by this Agreement shall
be in accordance with the provisions in the Metal Trades (gen-
eral) Award No 13 of 1965 Part 1 (“the Award”).

8.2 Where there is any inconsistency between this Agree-
ment and the Award, the terms and conditions of this
Agreement shall prevail to the extent of such inconsistency

9.0—HOURS OF WORK
9.1 The ordinary hours of work shall be worked continu-

ously (except for meal breaks) and may be worked between
the hours of 6.00am and 6.00pm, on any day, Monday to Fri-
day.

9.2 Subject to the provisions of Clause 9.3, the ordinary
hours of work shall be determined by the provisions of Part 1
of the Metal Trades (General) Award 1966.

9.3 The actual ordinary hours of work shall average 38 per
week and be set by agreement between the Company and the
majority of employees having regard for the requirements of
the work. In the absence of any agreement, the Company shall
give two weeks notice of the change of ordinary working hours
to the employee or employees concerned.

9.4 The ordinary hours of work on any day will be consecu-
tive except for an unpaid meal break of 30 minutes.

10.0—OVERTIME PENALTIES
Overtime in excess of the ordinary hours of work will be

paid at the following penalty rates—
10.1 Monday to Friday and Saturday prior to 12 noon:

time and one half of the first two hours and double
time thereafter.

10.2 Saturday, after 12 noon, and Sunday: double time.
10.3 Public Holidays: double time and one half.

11.0—WAGES AND ALLOWANCES
11.1 The rate of pay for the ordinary hours of work is speci-

fied in Schedule 1.

11.2 Special rates and allowances will be paid as per the
Metal Trades (General) Award, provided that on a particular
site, the employees and the Company may agree to an allow-
ance in lieu of the whole or part of the Special Rates and
provisions clause of the Award.

11.3 An all purpose allowance as provided by the Award
and currently $13.20 per week will be added to the rate of pay
as compensation to those required to hold an Electrical Work-
ers License.

11.4 When a tradesperson is required to provide his or her
own standard kit of tools, an all purpose tool allowance as per
the Award, and currently $10.00 per week, will be paid.

11.5 The higher duties provisions contained in the Award
will apply.

12.0—TRAVELLING ALLOWANCE
12.1 Except where the Distant Work provisions apply, em-

ployees will be paid a travelling allowance in accordance with
the provisions of Part 1 of the Metal trade (General) Award
1966.

12.2 Time spent in travelling after commencing at the usual
place of work is working time.

12.3 Casual employees who do not have a usual place of
work, and where the Distant Work provisions do not apply,
shall be paid $11.30 each day when assigned to the Pinjar
Gas Turbine Facility or any other place of work located out-
side of a 50km radius of the Perth GPO.

12.4 Other than the entitlement specified in 12.1 and 12.3,
casual employees shall not be entitled to a travelling allow-
ance under the provisions of this Clause.

13.0—DISTANT WORK
13.1 The Distant Work provisions of the Award will apply.
13.2 Employees transporting other employees and/or mate-

rials under the provisions of this Clause shall be deemed to be
working.

14.0—SITE ALLOWANCE
Where employees covered by this Agreement are sent to

perform at another site—
14.1 and the client at that site demands that any regis-

tered Agreement on wages and conditions covering
the work on that site be observed, the provisions of
that agreement will be applied to the extent they ex-
ceed or replace the provisions of this Agreement; or

14.2 a site allowance applies to the majority of employ-
ees engaged on work performed under the project to
which the work belongs, then that site allowance will
be paid to the extent it exceeds or replaces the provi-
sions of this Agreement.

15.0—MEAL ALLOWANCE ON OVERTIME
15.1 The Company will provide a meal or pay a meal allow-

ance of $6.80 for each meal break taken during the working
of overtime not notified on the previous day or earlier in ac-
cordance with Award conditions.

15.2 An employee will be entitled to a 20 minute meal break,
paid at ordinary time rates, after the first two hours of over-
time continuous with ordinary hours of work and thereafter
after each four hours of overtime worked. This applies equally
to overtime worked before or after ordinary hours of work.

15.3 Where overtime is worked on days where ordinary hours
of work are not rostered, the first 7.6 hours of work shall be
treated as ordinary hours for the purposes of this clause only.

16.0—PAYMENT OF WAGES
16.1 Wages will be paid fortnightly by electronic funds trans-

fer into the account nominated by the employee. Regular
deductions from wages into another nominated account may
be available dependant upon the type of deduction, the type
of account and administrative considerations.

16.2 The Company shall provide each employee, on the day
of payment or transfer of monies, with a statement showing—

16.2.1 the employees ordinary rate of wage;
16.2.2 the number of ordinary hours worked;
16.2.3 the number of overtime hours worked;
16.2.4 the amount of allowances and special rates paid;
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16.2.5 any paid leave payments made;
16.2.6 the gross amount of wages and allowances paid;
16.2.7 all deductions;
16.2.8 the net amount of wages and allowances; and
16.2.9 superannuation payments

17.0—ANNUAL LEAVE
17.1 The provisions of the Metal Trades (General) Award

shall apply.
17.2 The rate of pay for casual employees includes com-

pensation in lieu of an entitlement to Annual Leave.

18.0—LONG SERVICE LEAVE
The provisions of the Long Service Leave Act 1958 and the

Construction Industry Portable Paid Long Service Leave Act
1985 are hereby incorporated in and shall be deemed part of
the Agreement.

19.0—SICK LEAVE
19.1 The provisions of the Metal Trades (General) Award

shall apply.
19.2 The rate of pay for casual employees includes com-

pensation in lieu of an entitlement to Sick Leave.

20.0—PUBLIC HOLIDAYS
20.1 The provisions of the Metal Trades (General) Award

shall apply.
20.2 The days currently nominated are New Years Day,

Australia Day, Good Friday, Easter Monday, Anzac Day, La-
bour Day, Foundation Day, Sovereign’s Birthday, Christmas
Day and Boxing Day.

20.3 The rate of pay for casual employees includes com-
pensation in lieu of an entitlement to Public Holidays.

21.0—SUPERANNUATION
21.1 Employees will be eligible to join a complying Super-

annuation Fund in accordance with the provisions of applicable
legislation.

21.2 The Company will make contributions on the employ-
ees’ behalf to the level required by the Superannuation
Guarantee (Administration) Act.

21.3 The Parties agree that, to comply with Section 49C(2)
of the Industrial Relations Act 1979—

21.3.1 the Company shall notify the employee of the enti-
tlement to nominate a complying superannuation
fund or scheme; and

21.3.2 the Company and employee are to be bound by the
nomination of the employee unless the employee and
the Company agree to change the complying super-
annuation fund or scheme to which contributions are
to be made to which the Company will not unrea-
sonably refuse.

22.0—MEDICALS
Employees may be required, at the Company’s discretion,

to undertake job specific medical examinations in accordance
with client or company requirements.

23.0—PROTECTIVE EQUIPMENT
23.1 The Company shall provide employees with all Per-

sonal Protective Equipment, including Safety Boots, necessary
to perform the allocated duties.

23.2 Employees are expected to wear such equipment as
reasonably directed and maintain it in good repair, fair wear
and tear excepted.

23.3 Replacement equipment shall be provided by the Com-
pany as required.

24.0—USE OF COMPANY MOTOR VEHICLES
For safety and insurance reasons, employees required to drive

a Company motor vehicle must hold a valid motor vehicles
driver’s licence.

25.0—SECURITY OF MATERIAL AND INFORMATION
Employees have a duty to keep confidential information they

obtain relating to the operation of, or equipment owned by,
the Company or their clients. Where required, employees will
be expected to sign confidentiality agreements.

26.0—WORKPLACE INITIATIVES
26.1 Flexibility and Training
By accepting employment under this Agreement, employ-

ees undertake to perform any work that is within their
competence. To assist in enhancing the employee’s employ-
ment opportunities and flexibility within the Company, the
assistance will be provided through job specific training.
Employees will also be encouraged to increase their job re-
lated skills through assistance with course fees, paid
examination leave and a favourable consideration of applica-
tions for time off for study.

26.2 Commissioning, Inspection and Instruction Work
It is the intention of the Company that employees, where

possible will be utilised to undertake de-commissioning, re-
commissioning, testing, inspection and instruction work.
However, where necessary for warranty or contractual rea-
sons, or the unexpected absence of a suitably qualified or
experienced employee, supervisory staff may be required to
undertake such duties.

26.3 Staff Management and Team Work
The Company will encourage employees to manage their

own assigned duties and to form cooperative team structures
to perform work on a team basis where appropriate.

26.4 Continuous Improvement
The Parties are committed to the introduction of a continu-

ous improvement process to assist with safety, quality, and
productivity improvement.

26.5 Communication Processes
The Company is committed to sharing with employee’s in-

formation relating to the performance of the Company.

27.0—NO EXTRA CLAIMS
The parties agree not to make any extra claims on the other

during the terms of this Agreement.

28.0—ISSUE RESOLUTION
28.1 The parties commit to resolving employment questions,

disputes and difficulties through the following procedure and
to the continuation of work whilst this procedure is being
employed.

28.2 The focus of the Issue Resolution Procedure will be
resolution at the most immediate level and maintenance of the
involvement of those directly involved throughout the proc-
ess.

28.3 All employees shall receive training in the Issue Reso-
lution Procedure at the time of induction.

28.4 Each employee shall be encouraged to raise issues of
concern relating to employment with their immediate Super-
visor.

28.5 Within 24 hours or the time frame agreed between the
employee and the immediate Supervisor, the immediate Su-
pervisor shall formulate and provide the employee with a
response to the issue raised.

28.6 In determining the response, the immediate Supervi-
sor shall consult, as necessary, with higher Supervision,
Management and other support to which the Supervisor is
referred.

28.7 If the employee raising the issue or problem is not sat-
isfied with the response, they should advise the immediate
Supervisor and request the issue or problem to be dealt with
by the next level of Supervision.

28.8 The immediate Supervisor will arrange for the issue or
problem to be addressed by the General Manager within 24
hours of being addressed by the employee to take the matter
further, or such other time frame as agreed.

28.9 General Manager shall meet with the employee within
an agreed time and attempt to resolve the issue.

28.10 Should the process not have been resolved after ref-
erence to the General Manager, any party may elect to have
the problem referred to the Western Australian Industrial Re-
lations commission for resolution

28.11 At any stage of the process the employee may seek to
have their nominated representative present for all or part of
the ensuing discussions at the discretion of the employee.
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29.0—JOURNEY COVER
The Company shall reimburse an employee, other than a

casual employee, up to a maximum of $40.00 per year for the
cost of the premium for a Journey Cover Insurance Policy.

30.0—POSTING OF AWARD AND UNION NOTICES
The provisions of the Metal Trades (General) Award shall

apply.

31.0—RELATIONSHIP AND RIGHTS OF THE PARTIES
31.1 The Company affirms its recognition of duly accred-

ited employees as union representatives on matters affecting
the Company and its employees.

31.2 The Company affirms its recognition of duly accred-
ited union officials of the unions party to this Agreement in
accordance with the provisions of the Award.

31.3 The Company shall grant paid leave to an accredited
representative who is required by his or her Union to attend
union business provided that—

31.3.1 the leave is granted on the basis of without loss of
pay for ordinary hours of work;

31.3.2 the operation of the business is not unduly affected;
31.3.3 the union business is directly related to the opera-

tions of the Company; and
31.3.4 the application for leave is supported by the Union.

32.0—SIGNATORIES TO THE AGREEMENT
Signed for and on behalf of Integrated Power Services Pty

Ltd
.............................. Date: 29/9/00
Neil Robinson
Signed for and on behalf of the Automotive, Foods, Metals,

Engineering, Printing and Kindred Industries Union, Western
Australian Branch.

.............................. Date: 13-11-2000
J. Ferguson
Signed for and on behalf of the Communications, Electri-

cal, Electronics, Energy, Information, Postal, Plumbing and
Allied Workers Union of Australia, Engineering and Electri-
cal Division, Western Australian Branch.

.............................. Date: 13-11-00
W. E. Game

SCHEDULE 1
CLASSIFICATIONS AND RATES OF PAY
ORDINARY HOURS BASE RATE/WEEK

C8 C9 C10 C11 C12 C13
Trades Tradesman Rigger Storeman T/A

Special Class
$ $ $ $ $ $

From 1st October 2000 744.92 711.07 677.23 623.04 596.01 568.86
From 1st October 2001 770.99 735.96 700.93 644.85 616.87 588.77

Allowances will be applied as per those contained in this
Agreement or where Part 1 of the Metal Trades (General)
Award 1966 makes provision.

JANDAKOT WOOL WASHING PTY LTD
AGREEMENT 2000.
No. AG 232 of 2000.

2000 WAIRC 01652
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES JANDAKOT WOOL WASHING PTY

LTD, APPLICANT
v.
AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, RESPONDENT

CORAM COMMISSIONER S WOOD

DELIVERED TUESDAY, 19 DECEMBER 2000
FILE NO AG 232 OF 2000
CITATION NO. 2000 WAIRC 01652
_______________________________________________________________________________

Result Agreement Registered
Representation
Applicant Mr S Foy
Respondent Mr D Kelly
_______________________________________________________________________________

Order.
HAVING heard Mr S Foy on behalf of the applicant and Mr
D Kelly on behalf of the respondent, and by consent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the parties as
lodged in the Commission on the 25th day of September
2000, entitled the Jandakot Wool Washing Pty Ltd Agree-
ment 2000 is hereby registered.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “Jandakot Wool Wash-

ing Pty Ltd Agreement 2000”.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties Bound
4. Date and Period of Operation and Review
5. Relationship to Parent Award
6. Intent
7. No Further Claims
8. Wages and Classification and Time Table for Pay-

ment
9. Staggered Meal / Tea Breaks

10. Shift Changeover
11. Smoking Policy
12. Safety Policy
13. Carer’s Leave
14. Bereavement Leave
15. Provision of uniforms
16. Shift Loading
17. Dispute Settlement Procedure
18. Signatories

3.—PARTIES BOUND
The parties to this Agreement are—

(1) Jandakot Wool Washing Pty Ltd (the “Company”)
(2) Australian Liquor, Hospitality and Miscellaneous

Workers’ Union, Western Australian Branch (the
“Union”).

This Agreement shall be binding on approximately 52 em-
ployees of Jandakot Wool Washing Pty Ltd who are eligible
to be members of the above union and are bound by the Wool
Scouring and Fellmongery Industry Award, 1959 (the
“Award”).

4.—DATE AND PERIOD OF OPERATION AND
REVIEW

4.1 This Agreement shall operate from the date of registra-
tion and shall remain in force until 1 July 2001.

4.2 The parties agree to commence negotiating a new Agree-
ment two calendar months prior to the expiration of this
Agreement. The increase in the minimum rate of pay prescribed
in Clause 8 of this Agreement will remain and form the new
minimum rates for future agreements or continue to apply in
the absence of a future agreement.

5.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read in conjunction with the Wool

Scouring and Fellmongery Industry Award, 1959 provided that
where there is any inconsistency this Agreement shall prevail.
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6.—INTENT
This Agreement is designed to enable the parties to work

together in a co-operative manner and one of mutual respect
to achieve improved work practices, a safe working environ-
ment and assist the Company to meet its customers’ needs.
These aims will be achieved by—

(a) providing high standards of occupational health and
safety;

(b) increasing job satisfaction for employees;
(c) improving the service to customers and therefore im-

proving job security;
(d) resolving any conflict in accordance with agreed pro-

cedures;
(e) increasing productivity and flexibility by increasing

the level of multi-skilling across the sorting, scour-
ing, packing and woolgrease departments; and

(f) improving job security. The parties agree that this
Agreement is not intended to increase casualisation
of the workforce and that casuals will not intention-
ally be used to the detriment of the permanent
workforce.

The parties are committed to adhering to the provisions of
this Agreement at all times.

7.—NO FURTHER CLAIMS
The parties to this Agreement undertake that for the dura-

tion of the Agreement there shall be no further salary or wage
increases sought or granted except for those provided under
the terms of this Agreement.

8.—WAGES AND CLASSIFICATIONS AND TIME
TABLE FOR PAYMENT

8.1 The weekly adult wage rates for ordinary hours payable
from the first pay period commencing on or after 1 July 2000
are—

Classification     Weekly Wage ($)
Shift Foreman, in charge of wool

scouring machine 488.31
Leading Hand in charge of Presses 463.73
Grease Separator Operator 463.73
Centre Hand 463.73
General Hand 460.28
Picking over scoured wool and sewing bales 435.60

8.2 Employees who are paid “over award rates”, i.e. rates in
addition to those prescribed for their classification shall also
receive a 3% increase on the “over award” component from
the first pay period beginning on or after 1 July,2000

9.—STAGGERED MEAL / TEA BREAKS
To enable maximum use of plant and equipment, meal and

tea breaks may be staggered to meet the needs of the business.

10.—SHIFT CHANGE-OVER
10.1 Time worked by shift foremen in excess of the ordi-

nary working hours shall not be paid where it is for the purpose
of effecting the customary rotation of shifts and is less than
15 minutes.

10.2 Where a shift foreman is required to stay back more
than 15 minutes, all time in excess of his / her ordinary shift
shall be paid at overtime rates.

11.—SMOKING POLICY
The employees agree to adhere to the Company’s Smoking

Policy. Smoking is banned throughout the factory and will be
restricted to employees’ own time, i.e. lunch break and tea
break.

12.—SAFETY POLICY
Both the Company and the employees give a commitment

to make every effort to improve the health and safety of the
workplace.

The employees agree to adhere to Safety Policy in respect
to the use of correct safety equipment, replacement of guards
after cleaning or repair of machinery and general good house-
keeping.

13.—CARER’S LEAVE
13.1 Amount of Paid Personal/Carer’s Leave
An employee is entitled to sick leave as specified in the

Award subject to the variations to those entitlements contained
in this clause.

13.2 An employee is entitled, in any twelve (12) month
period, to use up to five (5) days from the pool of paid leave
credits for the purpose of caring for an ill or injured member
of the employee’s immediate family or household, in accord-
ance with the following provisions—

(i) the employee must be responsible for the care of the
ill or injured person and in normal circumstances
must not take leave under this clause where another
person has taken leave to care for the same ill or
injured person;

(ii) the employee must, where practicable, give the em-
ployer notice prior to the absence of the intention to
take leave, the name of the person requiring care
and their relationship to the employee, the reasons
for taking such leave and the estimated length of
absence. All endeavors are to be made by the em-
ployee to notify the employer of his/her absence prior
to the commencement of the shift. If, however, it is
not practicable for the employee to give prior notice
of absence, the employee must notify the employer
as soon as reasonable possible.

(iii) the employee must, if required by the employer, es-
tablish by production of a medical certificate or
statutory declaration, the illness of the person con-
cerned and that the illness is such as to require care
by another.

(iv) leave may be taken for part of a single day.
13.3 For the purpose of this clause, the employee’s imme-

diate family includes—
(i) a spouse, de facto spouse or

(ii) the son or daughter, stepdaughter or stepson, par-
ent, or stepparent of the employee or the employee’s
spouse, or de facto spouse.

13.4 For the purposes of this clause, a de facto spouse means
a person of the same or opposite sex who lives with the em-
ployee in an established relationship on bona fide domestic
basis.

13.5 An employer may grant, on application from an em-
ployee, leave without pay to cover a period of Carer’s leave.

14.—BEREAVEMENT LEAVE
In applying clause 30 of the Award, the employer will allow

a period of three days (not two) as prescribed by clause 30 of
the Award.

15.—PROVISION OF UNIFORMS
15.1 The Company will provide uniforms and safety foot-

wear to all employees employees, covered by this agreement.
15.2 All employees will be required to be dressed in Com-

pany supplied uniforms and appropriate safety footwear at all
times during their working hours.

15.3 Employees, at their own expense, are required to keep
uniforms clean, presentable and in good repair at all times.

15.4 One pair of safety footwear will be supplied and re-
placed on a fair wear and tear basis subject to old safety
footwear being returned.

15.5 New employees are to receive 6 sets of uniforms in
total, by selecting their requirements from the range specified
by the company.

15.6 Uniforms will be issued as follows—
1st Issue of uniforms upon completion of probationary
period;

- Initial issue of 3 uniforms.
- Maintenance and Woolgrease departments to

hand in their existing uniforms for new items.
2nd Issue of Uniforms—

- To be issued 3 months after the first issue
- Another issue of 3 uniforms
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15.7 Subsequent Years
- Employees can claim up to 3 new sets of uniforms

in any twelve month period following the year of
initial issue

- Items will be replaces on a fair wear and tear basis
subject to old items being returned washed and clean.

15.8 A winter jacket, as specified by the company, will be
included in the 2nd issue of uniforms or in July 2000 which-
ever is later. Jackets will be replaced on a fair wear and tear
basis subject to a maximum of one in any two year period.

15.9 If items of uniform are subject to abuse and neglect the
employee will be required to bear the cost of replacement.

15.10 As the uniforms remain the property of the Company,
employees will be required to return the uniforms to the Com-
pany upon cessation of employment.

15.11 This clause does not apply to casuals and probation-
ary employees.

16.—SHIFT LOADING
With effect from 1 July 1999, when an employee works on

a rotating shift cycle in the Scouring, Woolgrease and Pack-
ing Departments, the employee shall be paid a 15% shift
loading for all hours worked during the cycle.

17.—DISPUTE SETTLEMENT PROCEDURE
This dispute settlement procedure will apply to any ques-

tions, disputes or difficulties that arise under this Agreement.
17.1 Where problems occur the parties will agree to work

towards resolving any such problems.
17.2 The employee will, in the first instance, direct the mat-

ter to line management should a problem arise.
17.3 If this approach fails to resolve the matter, the em-

ployee can request that a Union official or an alternative
representative of his/her choice, meet with the Plant Coordi-
nator to resolve the issue.

17.4 If the matter continues unresolved the Secretary of the
Union, or a representative of the employees’ choosing and the
General Manager will meet to attempt to resolve the dispute.

17.5 The parties involved in the dispute will confer among
themselves and make reasonable attempts to resolve questions,
disputes or difficulties before referring those matters to the
Western Australian Industrial Relations Commission.

18.—SIGNATORIES
(Signed Helen M Creed) (Signed J Butcher)
Signed for and on behalf of Australia Witness
Liquor, Hospitality and Miscellaneous
Workers Union, WA Branch.
16/8/00
Date
______________________________ _________________

Signed for and on behalf of Witness
Jandakot Wool Washing Pty Ltd
______________________________

Date

LANDCORP ENTERPRISE AGREEMENT 2000.
No. PSAAG 65 of 2000.

2000 WAIRC 01522

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
INCORPORATED, THE CHIEF
EXECUTIVE OFFICER, WESTERN
AUSTRALIAN LAND AUTHORITY
TRADING AS LANDCORP,
APPLICANTS

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED THURSDAY, 7 DECEMBER 2000
FILE NO/S PSAAG 65 OF 2000
CITATION NO. 2000 WAIRC 01522
_______________________________________________________________________________

Result Agreement registered
Representation
Applicants Mr M Finnegan as agent on behalf of the

Civil Service Association of Western
Australia Incorporated, and Mr J H Lange
on behalf of the Chief Executive Officer,
Western Australia Land Authority trading
as LandCorp

_______________________________________________________________________________

Order.
HAVING heard Mr M Finnegan as agent on behalf of the
Civil Service Association of Western Australia Incorporated
and Mr J H Lange as agent on behalf of the Chief Executive
Officer, Western Australian Land Authority trading as
LandCorp and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT the agreement made between the parties lodged
in the Commission on 30 November 2000 entitled
LandCorp Enterprise Agreement 2000 and as subse-
quently amended by direction of the Commission be
registered in the terms of the following Schedule as an
industrial agreement in replacement of the LandCorp
Enterprise Agreement 1998 PSAAG 89 of 1998 which is
hereby cancelled.

(Sgd.) G. L. FIELDING,
[L.S.] Senior Commissioner/

Public Service Arbitrator.

Schedule.

1.—TITLE
This agreement shall be known as the “LandCorp Enter-

prise Agreement 2000” and it shall replace the “LandCorp
Enterprise Agreement 1998, No. PSA AG 89 of 1998”.

2.—ARRANGEMENT
1. TITLE
2. ARRANGEMENT
3. SCOPE OF THE AGREEMENT
4. EMPLOYEES TO BE COVERED BY THIS

AGREEMENT
5. PARTIES TO THE AGREEMENT
6. DEFINITIONS
7. DATE AND PERIOD OF OPERATION OF THE

AGREEMENT
8. NO REDUCTION
9. RELATIONSHIP TO PARENT AWARD

10. SINGLE BARGAINING UNIT
11. OBJECTIVES AND PRINCIPLES
13. PRODUCTIVITY IMPROVEMENT PLAN
14. PRODUCTIVITY MEASUREMENT
15. RATES OF PAY
16. SALARY PACKAGING
17. HOURS OF DUTY
18. SPECIAL FAMILY LEAVE
19. CEREMONIAL/CULTURAL LEAVE
20. DISPUTE SETTLEMENT PROCEDURE
21. SIGNATURES OF PARTIES TO THE AGREE-

MENT
SCHEDULE A—RATES OF PAY
SCHEDULE B—PRODUCTIVITY IMPROVE-
MENT PLAN (based on Business Plan 1999/2000)

3.—SCOPE OF THE AGREEMENT
This enterprise agreement shall apply to all Employees of

the Western Australian Land Authority, including Senior Ex-
ecutive Service Employees who are members of, or eligible
to be members of, the Civil Service Association of Western
Australia Incorporated.

4.—EMPLOYEES TO BE COVERED BY THIS
AGREEMENT

The number of Employees eligible to be covered by this
Agreement is 57.
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5.—PARTIES TO THE AGREEMENT
(1) The Employer party to this Agreement is the Western

Australian Land Authority (hereafter referred to as
“LandCorp”).

(2) The Union party to this Agreement is The Civil Service
Association of Western Australia Incorporated.

6.—DEFINITIONS
(1) “Agreement” means LandCorp Enterprise Agreement

2000.
(2) “Association” means The Civil Service Association of

Western Australia Incorporated.
(3) “Award” means the Government Officers’ Salaries, Al-

lowances and Conditions Award 1989 as amended.
(4) “Authority” means the Western Australian Land Author-

ity trading as LandCorp.
(5) “Business Unit” means a discrete group within LandCorp

which provides defined services and products for internal and
external customers.

(6) “Employee” means a person employed by the Employer
bound by this Agreement.

(7) “Employer” means LandCorp.
(8) “Government” means the State Government of Western

Australia.
(9) “LandCorp” means the trading name of the Western

Australian Land Authority.
(10) “Union” means Civil Service Association of Western

Australia Incorporated.
(11) “WAIRC” means the Western Australian Industrial

Relations Commission.
(12) “WALA Board” means the board established pursuant

to the Western Australian Land Authority Act 1992.

7.—DATE AND PERIOD OF OPERATION OF THE
AGREEMENT

(1) This Agreement shall operate from the first pay period
commencing on or after 7 December 2000 and shall remain in
operation for a period of 24 months.

(2) The parties shall review and commence negotiations by
no later than 6 months before expiry for the purposes of a new
Agreement.

(3) The pay quantum achieved as a result of this Agreement
will remain and form the new base pay rates for future agree-
ments or continue to apply in the absence of a further
agreement, subject to the continuation of efficiency measures
contained in this Agreement.

(4) This Agreement will continue in force after the expiry
of its term until such time as any of the parties withdraws
from this Agreement by notification in writing to the other
party and to the Western Australian Industrial Relations Com-
mission.

8.—NO REDUCTION
This Agreement shall not operate so as to cause an Em-

ployee to suffer a reduction in ordinary time earnings.

9.—RELATIONSHIP TO PARENT AWARD
(1) This Agreement shall be read in conjunction with the

Government Officers’ Salaries Allowances and Conditions
Award 1992 which applies to the parties bound to this Agree-
ment.

(2) In the case of any inconsistencies, this Agreement shall
have precedence to the extent of the inconsistencies. Where
this Agreement is silent the Award shall apply.

10.—SINGLE BARGAINING UNIT
(1) This Agreement has been negotiated through a Single

Bargaining Unit (SBU).
(2) The SBU comprises representatives from LandCorp and

the Union.

11.—OBJECTIVES AND PRINCIPLES
(1) As the State Government’s land development agency

LandCorp’s vision is—
“The achievement of land development outcomes which
contribute significantly to the growth and prosperity of
Western Australia by—

• Meeting strategic Government objectives;

• Adding relevant social and economic value to the
Western Australian community;

• Achieving superior standards in the development of
land and associated infrastructure;

• Expanding staff professionalism and expertise; and
• Maintaining the highest ethical and business stand-

ards.”
(2) LandCorp’s mission is—

LandCorp is a financially independent State Government
Authority, which delivers major land and associated in-
frastructure projects statewide and maximises the total
return on surplus Government land assets.
LandCorp operates through equity participation, project
management and consultancy.”

(3) LandCorp’s key outcomes are to provide—
• Sufficient industrial land to ensure economic devel-

opment is not constrained.
• Satisfied communities through integrated major ur-

ban developments.
• Maximised returns to the State from surplus Gov-

ernment land assets.
(4) This Agreement aims to achieve increases in efficiency,

effectiveness and Employee satisfaction whilst maintaining a
high quality of service. The specific aims and objectives of
this Agreement are—

• To enable LandCorp to meet its revised outcomes
and new direction introduced through amended leg-
islation in 1998.

• To achieve Business Plan targets.
• To increase productivity, and provide a measurable

return to Government, LandCorp, its customers and
Employees, in order to optimise the benefit from
accrued resources allocated.

• To continue to promote and foster workplace flex-
ibility to give effect to project outcomes which deliver
LandCorp’s legislative functions.

• To continue to anticipate and implement structural
change based on reformed work practices and shifts
in function.

• To modify work practices, in a commercial context,
to meet the changing needs of Government and
LandCorp’s customers, recognising the need to main-
tain best practice.

• To positively contribute to the management of hu-
man resource risk.

• To continue to manage the well being of staff, in
recognition of the value of professional, highly mo-
tivated personnel to LandCorp’s operations.

• To continue to promote equal employment opportu-
nity in terms of selection, promotion, remuneration
and other conditions of employment.

13.—PRODUCTIVITY IMPROVEMENT PLAN
LandCorp’s objective is to provide a property solutions for

the Western Australian community. The parties are commit-
ted to the development and implementation of a broad agenda
of initiatives designed to increase efficiency and effectiveness
of program and service delivery of LandCorp. The parties agree
to develop and implement productivity improvements as out-
lined in the Productivity Improvement Plan (Schedule B).

The parties agree that increased productivity be achieved
through the implementation of agreed quality management
concepts, including team based approaches to improve pro-
ductivity. The strategies and initiatives introduced over the
life of this Agreement will impact significantly on work prac-
tices, customer service and Employee satisfaction.

During the life of this Agreement the parties will continue
to address a range of issues and reforms specifically aimed at
increasing productivity. The parties agree that these issues will
form the basis of future Agreements.

14.—PRODUCTIVITY MEASUREMENT
(1) The parties agree that the measurement and monitoring

of productivity improvements provides critical feedback on
the performance of LandCorp to management, Employees and
other relevant stakeholders.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 13781 W.A.I.G.

(2) The parties agree to assess organisational performance
according to the extent to which the objectives of LandCorp
are achieved. The parties agree that the targets contained in
this Agreement have a primary role in assisting with the at-
tainment of corporate goals in the interests of clients,
Employees, LandCorp and the Government on behalf of the
community.

(3) It is agreed that the Employees’ understanding of pro-
ductivity measurement concepts is vital for performance
monitoring arrangements to be successful on an ongoing ba-
sis.

15.—RATES OF PAY
(1) The rates of pay in Schedule A—Rates of Pay of this

Agreement are payable on the basis of implementation and
continued cooperation in productivity improvements and/or
work practice changes outlined in the Productivity Improve-
ment Plan of this Agreement.

(2) The rates are payable in accordance with Column A of
Schedule A effective from the first pay period on or after reg-
istration of this Agreement.

(3) The salary increases in Column B of Schedule A—Rates
of Pay of this Agreement shall be due from the beginning of
the first pay period commencing on or after 12 months from
registration date if, by that date, the targets in the Productivity
Improvement Plan (PIP—Schedule B) have been achieved, as
determined by the WALA Board. If the targets are not fully
achieved the quantum of salary increase will be decided by
the WALA Board.

16.—SALARY PACKAGING
(1) An Employee may, by agreement with the Employer,

enter into a salary packaging arrangement in accordance with
salary packaging arrangements offered by the Employer.

(2) Salary packaging is an arrangement whereby the entitle-
ments under this Agreement, contributing toward the Total
Employment Cost (as defined) of an Employee, can be re-
duced by and substituted with another, or other benefits.

(3) For the purpose of this clause, Total Employment Coast
(TEC) is defined as the cost of salary and other benefits ag-
gregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.

The TEC for the purposes of salary packaging, is calculated
by adding—

(a) The base salary;
(b) Other cash allowances, eg annual leave loading;
(c) Non cash benefits, eg superannuation, motor vehi-

cle etc;
(d) Any Fringe Benefit Tax liabilities currently paid; and
(e) Any variable components, eg performance based in-

centives (where they exist).
(4) Where an Employee enters into a salary packaging ar-

rangement they will be required to enter into a separate written
agreement with the Employer that sets out the terms and con-
ditions of the arrangement.

(5) The salary packaging arrangement must be cost-neutral
in relation to the total cost to the Employer.

(6) The salary packaging arrangement must comply with
relevant taxation laws and the Employer will not be liable for
additional tax, penalties or other costs payable or which may
become payable by the Employees.

(7) In the event of any increase or additional payments of
tax or penalties associated with the employment of the Em-
ployee or the provision of Employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
shall be borne by the Employee.

(8) In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the Employee may vary or cancel a salary
packaging arrangement.

(9) The cancellation of salary packaging will not cancel or
otherwise affect the operating of this Agreement.

(10) The Employer shall not unreasonably withhold agree-
ment to salary packaging on request from an Employee.

(11) The Dispute Settlement Procedures contained in this
Agreement shall be used to resolve any dispute arising from
the operations of this clause.

17.—HOURS OF DUTY
(12) Subject to normal provisions of flexitime as covered

by the Award, each Employee and their supervisor shall nego-
tiate the ordinary working hours, exclusive of meal intervals,
to a maximum of 40 hours per week (38-hour base). Such
hours shall be worked on Monday to Friday between the hours
of 7.00 am and 7.00 pm in a spread of not more than ten
hours.

(13) Credit hours may be accumulated to a maximum of 8
hours every settlement period. A settlement period shall con-
sist of 4 weeks.

18.—SPECIAL FAMILY LEAVE
(1) An Employee may use a total of 5 days of their accrued

sick leave to supervise the convalescence of a family member
provided—

(a) that satisfactory documentation of the family mem-
ber’s illness is sighted by the Employer; and

(b) that a minimum of 10 days of the current year’s en-
titlement is available for personal sickness.

(2) Special Family Leave does not accrue from year to year.
(3) For the purposes of this clause “family member” includes

the Employee’s spouse, de facto spouse, child, step-child,
parent, step-parent, sibling or another person who lives with
the Employee as a member of the Employee’s family.

19.—CEREMONIAL/CULTURAL LEAVE
(1) An Employee who is legitimately required to be absent

from work for tribal/ceremonial/cultural purposes shall be
entitled to take accrued annual leave entitlements or leave
without pay for that purpose.

(2) Such ceremonial/cultural leave shall include leave to meet
the Employee’s customs, traditional law and to participate in
ceremonial/cultural activities.

(3) Ceremonial leave shall be available but not limited to
Aboriginals and Torres Strait Islanders.

20.—DISPUTE SETTLEMENT PROCEDURE
Any questions, disputes or difficulties arising under this

industrial agreement will be dealt with in accordance with the
following procedures—

(1) A Union representative and/or the Employee(s) con-
cerned shall discuss the matter with the immediate
supervisor in the first instance. A Union representa-
tive may accompany an Employee who has raised
an issue to any meeting with the supervisor.

(2) If the matter is not resolved within 5 working days
following the discussion in accordance with sub-
clause (1) hereof the matter shall be referred by the
Union representative to the LandCorp Chief Execu-
tive Officer or their nominee for resolution.

(3) If the matter is not resolved within 5 working days
of the referral under sub-clause (2) hereof it may be
referred by either party to the Western Australian
Industrial Relations Commission.

21.—SIGNATURES OF PARTIES TO THE AGREEMENT
Signatories
Signed for and on behalf of the
CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
(INCORPORATED) by: Seal

D Robinson (signed)
D. Robinson
General Secretary
Date: 27/11/00

Signed for LandCorp:
R Holt (signed)
R. Holt
Chief Executive Officer
Date: 28/11/00
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SCHEDULE A—RATES OF PAY
Wage increases payable on the date of registration and 12

months from the date of registration are dependent on the ac-
tual achievement of productivity improvements, in recognition
of current and ongoing productivity improvements and in ac-
cordance with the productivity targets outlined in Schedule
B. The parties are satisfied that the productivity initiatives
generated are sufficient to justify each of the milestone salary
increases.

Column A Column B
+3% (on registration) +3% (after 12 months)

Level Year Hourly Annual Hourly Annual
Salary Salary

(based on (based on
40-hour 40-hour
week) week)

1 < 17 years $6.73 $14,043 $6.93 $14,461
1 17 years $7.87 $16,422 $8.11 $16,923
1 18 years $9.19 $19,176 $9.47 $19,761
1 19 years $10.63 $22,181 $10.95 $22,849
1 20 years $11.94 $24,915 $12.30 $25,666
1 1 $13.11 $27,356 $13.50 $28,170
1 2 $13.52 $28,212 $13.93 $29,067
1 3 $13.93 $29,067 $14.35 $29,944
1 4 $14.32 $29,881 $14.75 $30,778
1 5 $14.73 $30,737 $15.17 $31,655
1 6 $15.14 $31,592 $15.59 $32,531
1 7 $15.58 $32,510 $16.05 $33,491
1 8 $15.91 $33,199 $16.39 $34,200
1 9 $16.40 $34,221 $16.89 $35,244
2 1 $16.95 $35,369 $17.46 $36,433
2 2 $17.40 $36,308 $17.92 $37,393
2 3 $17.84 $37,226 $18.38 $38,353
2 4 $18.32 $38,228 $18.87 $39,375
2 5 $18.84 $39,313 $19.41 $40,502

Column A Column B
+3% (on registration) +3% (after 12 months)

Level Year Hourly Annual Hourly Annual
Salary Salary

(based on (based on
40-hour 40-hour
week) week)

3 1 $19.54 $40,773 $20.13 $42,005
3 2 $20.09 $41,921 $20.69 $43,173
3 3 $20.64 $43,069 $21.26 $44,363
3 4 $21.22 $44,279 $21.86 $45,615
4 1 $21.99 $45,886 $22.65 $47,263
4 2 $22.61 $47,180 $23.29 $48,598
4 3 $23.24 $48,494 $23.94 $49,955
5 1 $24.48 $51,082 $25.21 $52,605
5 2 $25.30 $52,793 $26.06 $54,379
5 3 $26.15 $54,566 $26.93 $56,194
5 4 $27.05 $56,444 $27.86 $58,135
6 1 $28.48 $59,428 $29.33 $61,202
6 2 $29.46 $61,473 $30.34 $63,309
6 3 $30.46 $63,560 $31.37 $65,459
6 4 $31.54 $65,813 $32.49 $67,796
7 1 $33.18 $69,236 $34.18 $71,322
7 2 $34.32 $71,614 $35.35 $73,764
7 3 $35.57 $74,223 $36.64 $76,455
8 1 $37.58 $78,417 $38.71 $80,775
8 2 $39.03 $81,443 $40.20 $83,884
8 3 $40.81 $85,157 $42.03 $87,703
9 1 $43.05 $89,831 $44.34 $92,523
9 2 $44.58 $93,024 $45.92 $95,820
9 3 $46.30 $96,613 $47.69 $99,513
CLASS 1 $48.90 $102,038 $50.37 $105,105
CLASS 2 $51.53 $107,526 $53.08 $110,760
CLASS 3 $54.13 $112,951 $55.75 $116,332
CLASS 4 $56.72 $118,356 $58.42 $121,903

SCHEDULE B—PRODUCTIVITY IMPROVEMENT PLAN (BASED ON BUSINESS PLAN 1999/2000)

.H\ 5HVXOW $UHD *RDO�2XWSXW ������� 7DUJHW 5HVSRQVLEOH 'LYLVLRQ
�� %XVLQHVV
'HYHORSPHQW

(YDOXDWH DQG VHFXUH GHYHORSPHQW
RSSRUWXQLWLHV DQG SURYLGH VWUDWHJLF
GLUHFWLRQ WR HQDEOH /DQG&RUS WR
PHHW LWV ORQJ�WHUP JRDOV�

•  %RDUG�0LQLVWHU DSSURYDO RI WKH 6WUDWHJLF
'HYHORSPHQW 3ODQ DQG 6WDWHPHQW RI
&RUSRUDWH ,QWHQW �6&,� E\ �� -XO\ �����

•  4XDUWHUO\ UHSRUWV RQ %XVLQHVV 3ODQ
IRUZDUGHG WR %RDUG E\ QH[W DYDLODEOH
PHHWLQJ�

•  +DOI�\HDUO\ UHSRUW RQ 6&, IRUZDUGHG WR
0LQLVWHU�7UHDVXUHU E\ )HEUXDU\ DQG $XJXVW
�����

•  ,GHQWLI\ � VLJQLILFDQW SURMHFW RSSRUWXQLWLHV�
VHHN %RDUG DSSURYDO DQG VHFXUH E\ �� -XQH
�����

%XVLQHVV 'HYHORSPHQW

�� %XVLQHVV 'HOLYHU\
,QGXVWULDO %XVLQHVV $UHD

•  'HOLYHU ZHOO ORFDWHG DQG VXLWDEOH
�WLPH�TXDOLW\�VL]H� LQGXVWULDO
ODQG�

•  6HOO ���KD ����0� RI JHQHUDO LQGXVWULDO ODQG
�LQFOXGLQJ ��KD���0 DVVHW GLVSRVDO��

6HOO ��KD ���0� RI KHDY\�VSHFLDO LQGXVWULDO ODQG
�LQFOXGLQJ� ��KD���0 DVVHW GLVSRVDO��

,QGXVWULDO 2SHUDWLRQV

0DMRU 8UEDQ %XVLQHVV
$UHD

'HOLYHU�

•  ,QWHJUDWHG GHYHORSPHQW
VROXWLRQV

XUEDQ GHYHORSPHQW ODQG IRU VDOH

•  6HOO ��� ORWV ������0�� 8UEDQ 2SHUDWLRQV

*RYHUQPHQW $VVHW 'LVSRVDO
%XVLQHVV $UHD

'HOLYHU�

•  3URSHUW\ GLVSRVDO VHUYLFHV

•  6HUYLFHG ODQG IRU VDOH

•  6HOO ��� ORWV ������0 ² LQFOXGLQJ� ��
ORWV����0 DVVHW GLVSRVDO��

8UEDQ 2SHUDWLRQV

3.  Developing the
People and Resources
of LandCorp
6WDIILQJ 'HYHORSPHQW

,QIRUPDWLRQ 7HFKQRORJ\

7R HQDEOH VWDII WR PDNH D VLJQLILFDQW
FRQWULEXWLRQ WR /DQG&RUS·V HIIHFWLYH DQG
HIILFLHQW RSHUDWLRQV�

0DLQWDLQ HIIHFWLYH FRPSXWLQJ
HQYLURQPHQW WKDW ZLOO VXSSRUW
EXVLQHVV QHHGV�

•  &RQGXFW HPSOR\HH RSLQLRQ VXUYH\�
•  )XQGDPHQWDO UHYLHZ RI KXPDQ UHVRXUFH

QHHGV

•  ��� DYDLODELOLW\ EHWZHHQ �DP DQG �SP�
•  1R PDMRU ILQGLQJV UHVXOWLQJ IURP

LQWHUQDO DXGLW LQYHVWLJDWLRQV�
•  ,PSURYH VWDII ,7 UDWLQJ WR ��� RU

PRUH�

)LQDQFH 	 &RUSRUDWH VXSSRUW
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.H\ 5HVXOW $UHD *RDO�2XWSXW ������� 7DUJHW 5HVSRQVLEOH 'LYLVLRQ

�� 5LVN 0DQDJHPHQW
DQG &RUSRUDWH
&RPSOLDQFH

7R DFKLHYH HIIHFWLYH ULVN
PDQDJHPHQW WKURXJKRXW /DQG&RUS
DQG HQVXUH FRPSOLDQFH ZLWK
OHJLVODWLYH DQG SXEOLF VHFWRU VWDQGDUGV
�LQFOXGLQJ ILQDQFLDO PDQDJHPHQW�
XVLQJ EHVW SUDFWLFH UHSRUWLQJ
VWDQGDUGV WR VDWLVI\ %RDUG
DFFRXQWDELOLW\ UHTXLUHPHQWV�

•  1R PDMRU ILQGLQJV RI D V\VWHPLF QDWXUH
UHVXOWLQJ IURP LQWHUQDO DXGLW LQYHVWLJDWLRQV�

•  5HSRUWV DYDLODEOH ZLWKLQ � ZRUNLQJ GD\V RI
HQG RI SHULRG�

)LQDQFH 	 &RUSRUDWH 6XSSRUW

�� &XVWRPHU DQG
&RPPXQLW\ 5HODWLRQV

5HFRJQLWLRQ E\ NH\ VWDNHKROGHUV RI
ZKDW /DQG&RUS GRHV DQG KRZ ZHOO LW
GRHV LW�

Customer Survey results:
•  %RDUG UDWLQJ RI ��� RU PRUH�

•  .H\ VWDNHKROGHU UDWLQJ RI ��� RU PRUH�

•  2WKHU VWDNHKROGHU UDWLQJ RI ��� RU PRUH�
3XEOLF UDWLQJ RI ��� RU PRUH�

$OO 'LYLVLRQV

METAL, ELECTRICAL AND BUILDING TRADES
(PINJARRA AND KWINANA ALUMINA

REFINERIES AND THE HUNTLEY, DEL PARK AND
JARRAHDALE MINE-SITES) CONSTRUCTION

ORDER.
No. 909B of 2000.

2000 WAIRC 01685
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUTOMOTIVE, FOOD, METALS,

ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH,
APPLICANT
v.
ABB ENGINEERING SERVICE PTY
LTD, AMEC SERVICES PTY LTD,
BAINS HARDING INDUSTRIES PTY
LTD, G & S INDUSTRIES PTY LTD,
JADSCO PTY LTD, O’DONNELL
GRIFFEN PTY LTD, RALPH M LEE
(WA) PTY LTD, TOTAL CORROSION
CONTROL PTY LTD, UNITED
MAINTENANCE PTY LTD,
WESTERN CONSTRUCTION CO,
THE ELECTRICAL CONTRACTORS’
ASSOCIATION OF WESTERN
AUSTRALIA (UNION OF
EMPLOYERS), RESPONDENT

CORAM COMMISSIONER J.F. GREGOR
DELIVERED FRIDAY, 22 DECEMBER 2000
FILE NO APPLICATION 909B OF 2000
CITATION NO. 2000 WAIRC 01685
__________________________________________________________________________

Result Consent Order
__________________________________________________________________________

Order.
HAVING HEARD Mr G. Sturman on behalf of the Applicant
and Mr S. Foy on behalf of the Respondents, and by consent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act 1979, hereby orders—

THAT The Metal, Electrical and Building Trades
(Pinjarra and Kwinana Alumina Refineries and the
Huntley, Del Park and Jarrahdale Mine-sites) Construc-
tion Order No. 909A of 2000 be cancelled and is replaced
it in its entirety with the Metal, Electrical and Building
Trades (Pinjarra and Kwinana Alumina Refineries and
the Huntley, Del Park and Jarrahdale Mine-sites) Con-
struction Order No. 909B of 2000 in accordance with the
attached Schedule.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This Order shall be known as the Metal, Electrical and Build-

ing Trades (Pinjarra and Kwinana Alumina Refineries and the
Huntley, Del Park and Jarrahdale Mine-sites) Construction
Order No. 909B of 2000 and, subject to its terms, shall sup-
plement the Metal Trades (General) Award No. 13 of 1965,
the Electrical Contracting Industry Award No. R22 of 1978,
the Building Trades (Construction) Award No. R14 of 1978
and the Engine Drivers’ (Building and Steel Construction)
Award No. R 20 of 1973 and shall replace Order No. 909A of
2000.

1A.—STATEMENT OF PRINCIPLES—JULY 2000
It is a condition of this Order that any variation to its terms

including Arbitrated Safety Net Adjustments, shall not be made
except in compliance with the Statement of Principles set down
by the Commission in the Reasons for Decision in Matter No.
654 of 2000.

2.—ARRANGEMENT
1. Title
2. Statement of Principles—July 2000
3. Arrangement
4. Area and Scope
5. Travelling Allowance
6. Site Allowance
7. Job Stewards
8. Date of Operation
9. Dispute Settlement Procedure

10. No Further Claims—Site Allowance
Schedule of Respondents

3.—AREA AND SCOPE
This Order shall apply to those employees who, except for

the terms of this Order, would be bound by either the Metal
Trades (General) Award No. 13 of 1965, the Electrical Con-
tracting Industry Award No. R22 of 1978, the Building Trades
(Construction) Award No. R14 of 1978 or the Engine Drivers’
(Building and Steel Construction) Award No. R 20 of 1973
who are employed by any of the employers named in the sched-
ule attached to this Order on construction work at the Pinjarra
and Kwinana Alumina Refineries and the Huntley, Del Park
and Jarrahdale Mine-sites operated by Alcoa of Australia Ltd.

4.—GENERAL CONDITIONS OF EMPLOYMENT
Except as provided in clause 5.—Travelling Allowance,

Clause 6.—Site Allowance and Clause 7.—Job Stewards of
this Order, the terms and conditions of each employee cov-
ered by this order shall be as prescribed in the Award by which
the employee would be bound if not for this Order.

5.—TRAVELLING ALLOWANCE
Each employee who is not provided with transport by his

employer to travel to and from the job shall be paid as fol-
lows—

Per Day
$

(1) Employees residing in the Pinjarra
township shall be paid 12.00
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Per Day
$

(2) Employees other than those provided for
in paragraph (1) and who travel from a
point—

up to 32 km radius from the job site 24.10
32km—50km radius from the job site 32.20
50km—68km radius from the job site 39.90

(3) Notwithstanding the foregoing, an employee who is not
provided with transport by his/her employer and who is re-
quired to travel, by the shortest possible route, a distance of
more than 60 km’s from home to the job, shall be paid an
allowance of not less than $39.90 per day and such an em-
ployee who is required to travel, by the shortest possible route,
a distance of more than 80 km’s from his/her home to the job,
shall be paid an allowance of $56.00 per day.

(4) (a) An employee shall not be entitled to the allowance
prescribed in paragraph (3) hereof unless and until he/she sub-
mits a written statement to the employer setting out his/her
place of residence and the number of km’s he/she is required
to travel from home to the job by the shortest possible route.

(b) An employee who wilfully sets out an incorrect distance
in his written statement shall be deemed guilty of wilful mis-
conduct.

(5) Employees engaged on the Kwinana Alumina Refinery
or the Jarrahdale Minesite, shall not be subject to the provi-
sions of this clause but shall be entitled to the provisions of
clause 6.—Allowance for Travelling and Employment in Con-
struction Work of Part II—Construction Work, of the Metal
Trades (General) Award 1966 (No.13 of 1965) or clause 20.—
Allowance for Travelling and Employment in Construction
Work of the Electrical Contracting Industry Award R22 of
1978 or Clause 12A.—Fares and Travelling (Except Plumb-
ers) of the Building Trades (Construction) Award 1987 (No.
R14 of 1978), or Clause 22.—Allowance for Travelling and
Employment in Construction Work of the Engine Drivers
(Building and Steel Construction) Award No. 20 of 1973.

6.—SITE ALLOWANCE
(1) An additional allowance of $2.10 per hour shall be paid

for each hour worked on the Alcoa Kwinana Alumina Refin-
ery.

(2) An additional allowance of $1.90 per hour shall be paid
for each hour worked on the Alcoa Pinjarra Alumina Refinery
and the Huntley, Del Park and Jarrahdale Mine-sites.

(3) Such allowance is specifically prescribed to cover all
disabilities associated with construction work at the Pinjarra
and Kwinana Alumina Refineries and the Huntley, Del Park
and Jarrahdale Mine-sites.

7.—JOB STEWARDS
(1) Prior to the termination or transfer of a job steward, two

days’ notice shall be given by the employer to the union for
the purpose of discussing the reasons for such termination or
transfer.

(2) In the event of a dispute arising in relation to such termi-
nation or transfer, the matter shall be referred within seven (7)
days to a Board of Reference.

8.—DATE OF OPERATION
This Order shall operate from the first pay period commenc-

ing on or after the 15th day of November 2000.

9.—DISPUTE SETTLEMENT PROCEDURE
In the event that a question, dispute or difficulty arises un-

der this Order, the dispute settlement procedures contained in
the Award specified at Clause 3.—Area and Scope of this
Order, which otherwise applies to the employee or employees
in question, shall be followed.

10.—NO FURTHER CLAIMS—SITE ALLOWANCE
The rates for Site Allowance prescribed at clause 6.—Site

Allowance of this order shall remain unchanged until expira-
tion of Certified Agreements existing at the date of this order
made between the Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union and the employers
named in the schedule attached to the order.

SCHEDULE OF RESPONDENTS
ABB Service Pty Ltd
AMEC Services Pty Ltd
Bains Harding Industries Pty Ltd
G & S Industries Pty Ltd
Jadsco Pty Ltd
O’Donnell Griffin Pty Ltd
Ralph M Lee Pty Ltd
Total Corrosion Control Pty Ltd
Transfield Construction Pty Ltd
United Maintenance Pty Ltd
Western Construction Co.
The Electrical Contractors’ Association of
Western Australia (Union of Employers)

METAL, ELECTRICAL AND BUILDING TRADES
(WAGERUP ALUMINA REFINERY AND THE

WILLOWDALE MINE-SITE) CONSTRUCTION
ORDER.

No. 913B of 2000.
2000 WAIRC 01686

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH,
APPLICANT
v.
ABB ENGINEERING SERVICE PTY
LTD, AMEC SERVICES PTY LTD,
BAINS HARDING INDUSTRIES PTY
LTD, G & S INDUSTRIES PTY LTD,
JADSCO PTY LTD, O’DONNELL
GRIFFEN PTY LTD, RALPH M LEE
(WA) PTY LTD, TOTAL CORROSION
CONTROL PTY LTD, UNITED
MAINTENANCE PTY LTD,
WESTERN CONSTRUCTION CO,
THE ELECTRICAL CONTRACTORS’
ASSOCIATION OF WESTERN
AUSTRALIA (UNION OF
EMPLOYERS), RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 22 DECEMBER 2000
FILE NO APPLICATION 913B OF 2000
CITATION NO. 2000 WAIRC 01686
__________________________________________________________________________

Result Consent Order
__________________________________________________________________________

Order.
HAVING HEARD Mr G. Sturman on behalf of the Applicant
and Mr S. Foy on behalf of the Respondents, and by consent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act 1979, hereby orders—

THAT The Metal, Electrical and Building Trades
(Wagerup Alumina Refinery and the Willowdale Mine-
site) Construction Order No. 913A of 2000 be cancelled
and is replaced it in its entirety with the Metal, Electrical
and Building Trades (Wagerup Alumina Refinery and the
Willowdale Mine-site) Construction Order No. 913B of
2000 in accordance with the attached Schedule.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.
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Schedule.

1.—TITLE
This Order shall be known as the Metal, Electrical and Build-

ing Trades (Wagerup Alumina Refinery and the Willowdale
Mine-site) Construction Order No. 913B of 2000 and, sub-
ject to its terms, shall supplement the Metal Trades (General)
Award No. 13 of 1965, the Electrical Contracting Industry
Award No. R22 of 1978, the Building Trades (Construction)
Award No. R14 of 1978 and the Engine Drivers’ (Building
and Steel Construction) Award No. R 20 of 1973 and shall
replace Order No. 913A of 2000.

1A.—STATEMENT OF PRINCIPLES—JULY 2000
It is a condition of this Order that any variation to its terms

including Arbitrated Safety Net Adjustments, shall not be made
except in compliance with the Statement of Principles set down
by the Commission in the Reasons for Decision in Matter No.
654 of 2000.

2.—ARRANGEMENT
1. Title
2. Statement of Principles—July 2000
3. Arrangement
4. Area and Scope
5. Travelling Allowance
6. Site Allowance
7. Job Stewards
8. Date of Operation
9. Dispute Settlement Procedure

10. No Further Claims—Site Allowance
Schedule of Respondents

3.—AREA AND SCOPE
This Order shall apply to those employees who, except for

the terms of this Order, would be bound by either the Metal
Trades (General) Award No. 13 of 1965, the Electrical Con-
tracting Industry Award No. R22 of 1978, the Building Trades
(Construction) Award No. R14 of 1978 or the Engine Drivers’
(Building and Steel Construction) Award No. R 20 of 1973
who are employed by any of the employers named in the sched-
ule attached to this Order on construction work at the Wagerup
Alumina Refinery and the Willowdale Mine-site operated by
Alcoa of Australia Ltd.

4.—GENERAL CONDITIONS OF EMPLOYMENT
Except as provided in Clause 5.—Travelling Allowance,

Clause 6.—Site Allowance and Clause 7.—Job Stewards of
this Order, the terms and conditions of each employee cov-
ered by this order shall be as prescribed in the Award by which
the employee would be bound if not for this Order.

5.—TRAVELLING ALLOWANCE
Each employee who is not provided with transport by his

employer to travel to and from the job shall be paid as
follows—

Per Day
$

(1) Employees residing in the Waroona township
(including a caravan park) ............................................ 12.00

(2) Employees other than those provided for in
paragraph (1) and who travel from a point—

up to 32 km radius from the job site ..................... 24.10
32km-50km radius from the job site ..................... 32.20
50km-68km radius from the job site ..................... 39.90
Over 68km radius from the job site ...................... 56.00

(3) Notwithstanding the foregoing, an employee who is not
provided with transport by his/her employer and who is re-
quired to travel, by the shortest possible route, a distance of
more than 60 km’s from home to the job, shall be paid an
allowance of not less than $39.90 per day and such an em-
ployee who is required to travel, by the shortest possible route,
a distance of more than 80 km’s from his/her home to the job,
shall be paid an allowance of $56.00 per day.

(4) (a) An employee shall not be entitled to the allowance
prescribed in paragraph (3) hereof unless and until he/she sub-
mits a written statement to the employer setting out his/her
place of residence and the number of km’s he/she is required
to travel from home to the job by the shortest possible route.

(b) An employee who wilfully sets out an incorrect distance
in his written statement shall be deemed guilty of wilful mis-
conduct.

6.—SITE ALLOWANCE
(1) An additional allowance of $1.90 per hour shall be paid

for each hour worked.
(2) Such allowance is specifically prescribed to cover all

disabilities associated with construction work at the Wagerup
Alumina Refinery and the Willowdale Mine-site.

7.—JOB STEWARDS
(1) Prior to the termination or transfer of a job steward, two

days’ notice shall be given by the employer to the union for
the purpose of discussing the reasons for such termination or
transfer.

(2) In the event of a dispute arising in relation to such termi-
nation or transfer, the matter shall be referred within seven (7)
days to a Board of Reference.

8.—DATE OF OPERATION
This Order shall operate from the first pay period commenc-

ing on or after the 15th day of November 2000.

9.—DISPUTE SETTLEMENT PROCEDURE
In the event that a question, dispute or difficulty arises un-

der this Order, the dispute settlement procedures contained in
the Award specified at Clause 3.—Area and Scope of this
Order, which otherwise applies to the employee or employees
in question, shall be followed.

10.—NO FURTHER CLAIMS—SITE ALLOWANCE
The rates for Site Allowance prescribed at clause 6.—Site

Allowance of this order shall remain unchanged until expira-
tion of Certified Agreements existing at the date of this order
made between the Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union and the employers
named in the schedule attached to the order.

SCHEDULE OF RESPONDENTS
ABB Service Pty Ltd
AMEC Services Pty Ltd
Bains Harding Industries Pty Ltd
G & S Industries Pty Ltd
Jadsco Pty Ltd
O’Donnell Griffin Pty Ltd
Ralph M Lee Pty Ltd
Total Corrosion Control Pty Ltd
Transfield Construction Pty Ltd
United Maintenance Pty Ltd
Western Construction Co.
The Electrical Contractors’ Association of  Western Aus-

tralia (Union of Employers)

MINISTRY FOR PLANNING ENTERPRISE
AGREEMENT 2000.

No. PSAAG 81 of 2000.
2000 WAIRC 01700

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CHIEF EXECUTIVE OFFICER,
MINISTRY FOR PLANNING
-and-
THE CIVIL SERVICE ASSOCIATION
OF WESTERN AUSTRALIA
INCORPORATED

CORAM COMMISSIONER P E SCOTT
DELIVERED WEDNESDAY, 27 DECEMBER 2000
FILE NO PSAAG 81 OF 2000
CITATION NO. 2000 WAIRC 01700
________________________________________________________________________

Result Agreement registered
________________________________________________________________________
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Order.
HAVING heard Ms M King on behalf of The Civil Service
Association of Western Australia (Incorporated) and Mr T
Dawe on behalf of the Chief Executive, Ministry for Plan-
ning, and by consent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Ministry for Planning Enterprise Agreement
2000 in the terms of the following schedule be registered
on the 22nd day of December 2000 and shall replace the
Ministry for Planning Enterprise Agreement 1998.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner,

Public Service Arbitrator.

Schedule.

1.—TITLE
This Agreement will be known as the Ministry for Planning

Enterprise Agreement 2000 and shall replace the Ministry for
Planning Enterprise Agreement 1998.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Number of Employees Covered
5. Objectives
6. Definitions
7. Date and Operation of Agreement
8. No Further Claim
9. Salary Details

10. Initiatives to Effect and Maintain Real Gains in Pro-
ductivity

11. Conditions of Employment
11.1 Business Expenditure
11.2 Long Service Leave
11.3 Family Carers Leave
11.4 Parental Leave
11.5 Short Leave
11.6 Annual Leave Loading
11.7 Ceremonial/Cultural Leave
11.8 Sports Event Leave
11.9 Flexible Working Arrangements

11.10 Performance and Career Management
11.11 Professional and Career Development
11.12 Specified Callings
11.13 Bereavement Leave
11.14 Emergency Services Leave
11.15 Employee Funded Leave
11.16 Home-based Work
11.17 Family-care Arrangements
11.18 On Call Allowance

12. Consultation
13. Dispute Settlement Procedure
14. Human Resource Management Policy and Proce-

dures
15. Well-being of Employees
16. Flexibility in Work Practices
17. Notification, Redeployment and Redundancy
18. Signatories to the Agreement

Schedule A—Salaries

3.—SCOPE
3.1 This Agreement is between the Chief Executive, Minis-

try for Planning and the Civil Service Association of Western
Australia Incorporated.

3.2 This Agreement shall apply throughout the State of
Western Australia to all persons employed by the Chief Ex-
ecutive, Ministry for Planning, which includes the Heritage
Council of Western Australia and the Office of the Minister
for Planning (Planning Appeals), who are members, or eligi-
ble to be members, of the Civil Service Association of Western
Australia Incorporated.

3.3 This Agreement shall be read in conjunction with the
provisions of the Public Service Award 1992 which shall ap-
ply to all the parties bound to this Agreement. In case of any

inconsistencies, this Agreement shall have precedence to the
extent of those inconsistencies. Where this Agreement is si-
lent the Award shall apply.

3.4 The parties to this Agreement shall be issued with a
copy, or access to a copy, of this Agreement and the Award.

4.—NUMBER OF EMPLOYEES COVERED
The number of employees covered by this Agreement at

registration was estimated to be 40.

5.—OBJECTIVES
The broad objectives of the Agreement are interrelated and

include—
(a) to incorporate improved work practices resulting in

optimum efficiency and productivity, to encourage
and promote Flexibility within the Ministry;

(b) to identify areas of initiative that have and will con-
tinue to provide the framework for continuous
improvement;

(c) to recognise and share a common vision and adop-
tion of a client focused service; and

(d) to recognise and acknowledge the outstanding con-
tribution and qualities of members of the Ministry’s
workforce.

6.—DEFINITIONS
For the purpose of this Agreement reference made to—

(1) “Agreement”—means the Ministry for Planning En-
terprise Agreement 2000.

(2) “Agreement period”—means the period the Agree-
ment will be in effect.

(3) “Award”—means the Public Service Award 1992.
(4) “Chief Executive”—means the Chief Executive,

Ministry for Planning.
(5) “Employee(s)”—means a person or persons em-

ployed by the Ministry for Planning, including the
Heritage Council of Western Australia and the Of-
fice of the Minister for Planning (Planning Appeals)
who are members or eligible to be members of the
Civil Service Association of Western Australia In-
corporated but excludes any persons or parties
engaged as a consultant on a fee for service basis
and/or as a Job Skills or other traineeship program
participant.

(6) “Employer”—means the Chief Executive, Ministry
for Planning.

(7) “Family”—means a person who is related to the em-
ployee by blood, marriage or adoption and includes
a person who is wholly or mainly dependent on, or
is a member of the household of the employee.

(8) “Ministry”—means the Ministry for Planning and
includes the Heritage Council of Western Australia
and the Office of Minister for Planning (Planning
Appeals).

(9) “Union”—means the Civil Service Association of
Western Australian Incorporated.

7.—DATE AND OPERATION OF AGREEMENT
7.1 This Agreement shall remain in force for a period of

twenty five and a half months from the date of its registration
in the Western Australian Industrial Relations Commission.

7.2 During the life of the Agreement the parties will con-
tinue to address a range of issues and reforms specifically
aimed at increasing productivity. The parties agree that these
issues will form the basis of future negotiations.

7.3 The pay quantum achieved as a result of this Agreement
will remain and form the new base pay rates for future Agree-
ments or continue to apply in the absence of a further
Agreement—except where the Award salary rate is higher in
which case the Award salary rate shall apply.

7.4 The Agreement will continue in force after the expiry of
the term until such time as any of the parties withdraws from
the agreement by notification in writing to the other party and
to the Western Australian Industrial Relations Commission.

7.5 The parties shall commence negotiations for a new Agree-
ment not less than six (6) months prior to the expiry of this
Agreement.
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8.—NO FURTHER CLAIMS
The parties to this Agreement undertake that for the dura-

tion of the Agreement there shall be no further salary or wage
increases sought or granted except for those provided under
the terms of this Agreement or provided for in a National or
State Wage Case decision. All arbitrated safety net adjustments
are to be absorbed into the pay rates provided for in this Agree-
ment.

9.—SALARY DETAILS
The following salary increases will be payable—

(a) On registration of this Agreement, based
on productivity gains (as per Clause 10) 3.0%

(b) On or after twelve months from registration
of this Agreement, dependent on achievement
of productivity milestones stated in the
document Ministry for Planning Productivity
Measurement 1999/2001 3.0%

up to   6.0%
The rates that apply during this Agreement are set out in

Schedule A—Salaries.

10.—INITIATIVES TO MAINTAIN AND EFFECT REAL
GAINS IN PRODUCTIVITY

The parties commit to maintain productivity gains made in
previous enterprise agreements. The parties are committed to
a broad range of continuous improvement measures and ini-
tiatives designed to increase the efficiency and effectiveness
of the program and service delivery of the Ministry. The par-
ties commit to use the Ministry for Planning productivity
model 1999-2001 as the basis for any gain-sharing in this
Agreement.

10.1 Productivity Model
To facilitate continuous improvement the parties agree to

accept the Ministry for Planning productivity model which
will—

(a) Identify key success areas based on corporate and
operational planning.

(b) Develop productivity and performance indicators
enabling measurement and trend analysis of key suc-
cess areas.

(c) Collect data for baseline measures and targets of key
success areas.

(d) Provide a process of collecting and interpreting regu-
lar customer feedback and measures of customer
service for effectiveness and efficiency, provide the
parties with an effective system of measuring per-
formance/productivity and engender a culture within
the Ministry of continuous improvement.

(e) Review and evaluate strategies and the productivity
improvement process.

(f) Develop a gain-sharing mechanism linking produc-
tivity improvement with salary increases.

The employer will consult with employees in the develop-
ment of the productivity model.

10.2 Productivity Operation
The Ministry will commence the measurement of any pro-

ductivity improvement, using the agreed productivity model
and measurement process, on 1 September 1999 and continue
for a period of two (2) years to 31 August 2001. Any produc-
tivity gains measured as a result of this process will be used to
calculate any salary increase indicated in clause 9 (b) of this
Agreement.

10.3 Productivity Measurement
10.3.1 The parties agree that the measurement and monitor-

ing of productivity improvement provides critical feedback
on the performance of the Ministry to management, employ-
ees and other relevant stakeholders.

 10.3.2 The parties agree to assess organisational perform-
ance according to the extent to which the objectives of the
Ministry are achieved. The parties agree that performance in-
dicators assist the attainment of corporate goals in the interests
of clients, employees, the Ministry and the Government on
behalf of the community.

 10.3.3 During the life of this Agreement, the Ministry’s
productivity model and measurement system will be utilised

in consultation with the parties to this Agreement to measure
any increases in productivity.

13.—CONDITIONS OF EMPLOYMENT
11.1 Business Expenditure
 The Ministry will not apply the provision of Schedule I

‘Travelling, Transfer and Relieving Allowance’ in the Award
but will determine expenditure incurred in carrying out au-
thorised official duties. In lieu of the provisions of the Award
the Employer will reimburse employees who incur expenses
while carrying out their normal duties where no prior arrange-
ment for payment has been made. This will include—
11.1.1 (a) Costs incurred while travelling on official duties

(including the purchase of meals).
(b) Staying overnight at a destination other than their

normal residence.
(c)  Relieving or being transferred to a regional of-

fice (or vice versa) at the direction of the Ministry.
(d) Purchasing meals while working approved over-

time.
11.1.2 Wherever possible payment for accommodation

whilst travelling on official duties shall be made by invoice or
corporate credit card. Employees who are issued with a cor-
porate credit card or manual purchase order will be permitted
that facility for payments.

11.1.3 Employees travelling on authorised official duties
will be provided with appropriate accommodation. Where
employees arrange their own accommodation they will be re-
imbursed actual costs based on receipts.

11.1.4 Reimbursement of actual expenditure will include
costs incurred while travelling on official duties (including
meals), staying overnight at a destination other than an em-
ployee’s normal residence, relieving or being transferred to a
regional office (or vice versa) at the direction of the Ministry
and purchasing meals while working approved overtime.

11.1.5 Reimbursement shall be based on actual receipts for
authorised goods and services purchased up to the maximum
relevant amount detailed in Schedule H, ‘Overtime’ or Schedule
I, ‘Travelling, Transfer and Relieving Allowance’ of the Award.

13.1.4 Employees who agree to work authorised overtime
and cannot take a meal break due to the nature of the work in
which they are engaged shall be paid an amount detailed in
part II of Schedule H ‘Overtime’ of the Award.

11.1.7 An employee may request to stay in non-commercial
accommodation provided by a relative or acquaintance (‘home
stay’). Where this is authorised the employee may claim re-
imbursement for reasonable, actual expenses, wholly expended
on behalf of the relative or acquaintance as reimbursement for
hospitality received, in lieu of hotel/motel accommodation,
up to a maximum of the relevant overnight stay rate detailed
in Schedule I ‘Travelling, Transfer and Relieving Allowance’
in the Award.

11.1.8 The Ministry recognizes that an employee may incur
incidental costs associated with travelling on official duties
for which receipts are unobtainable. In such circumstances an
employee may claim for reimbursement for actual expendi-
ture up to a maximum of $15 per night.

13.2 Long Service Leave
This clause shall be read in conjunction with Clause 21,

‘Long Service Leave’ of the Award.
11.2.1 An employee’s long service leave shall be cleared

within three (3) years of the date of accrual. Where there are
demonstrated exceptional circumstances the employer may
authorise the deferment of taking accrued long service leave
provided that all accrued leave is cleared before the next ac-
crual date, ie, accrued leave is cleared in full within seven (7)
years of the accrual date.

11.2.2 An employee may apply to take long service leave
as—

(a) Thirteen weeks at normal pay, or
(b) Any amount between one week and thirteen weeks

at normal pay, or
(c) Twenty six weeks at half normal pay, or
(d) Any amount between four weeks and twenty six

weeks at half normal pay, or
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(e) Any amount between one week and six and a half
weeks at double normal pay.

11.3 Family Carers Leave
The Ministry will apply the conditions contained in Clause

22 ‘Sick Leave’ of the Award with the addition that accrued
sick leave, up to a maximum of five (5) days per calendar
year, may be used by employees for the purpose of taking
care of a family member except that in exceptional circum-
stances the Chief Executive may authorise more than the
maximum five (5) days per year. Family carers leave is not
cumulative. Whenever required by the employer the employee
shall provide documentation which evidences the requirement
to take Family Carers Leave.

11.4 Parental Leave
11.4.1 Definitions
(a) “employee” includes full time, part time, permanent

employees and fixed term (contract) employees.
(b) “replacement employee” is an employee specifically

engaged to replace an employee proceeding on parental leave.
11.4.2 Eligibility for Unpaid Parental Leave
(a) An employee is entitled to a period of up to 52 weeks

unpaid parental leave in respect of the birth of a child to the
employee or the employee’s spouse/partner.

  (b) Where both parents are employees of the Ministry for
Planning they are not entitled to unpaid parental leave at the
same time as their spouse/partner is on parental leave except
for one (1) week immediately after the birth of the child when
both parents may be on parental leave concurrently. The Chief
Executive may authorise an extension of more than one (1)
week unpaid parental leave under special circumstances.

 (c) An employee seeking to adopt a child under the age of
five (5) years shall be entitled to three (3) weeks unpaid pa-
rental leave at the placement of the child and a further period
of parental leave up to a maximum of 52 weeks. Where both
partners are employed by the Ministry for Planning, the three
(3) week period may be taken concurrently.

 (d) An employee seeking to adopt a child shall be entitled
to two (2) days unpaid leave for the employee to attend inter-
views or examination required for the adoption procedure.
Employees working or residing outside the Perth metropoli-
tan area are entitled to three (3) days leave to attend required
interviews or examinations. The employee may take any paid
leave entitlement in lieu of this leave.

11.4.3 Eligibility for Paid Parental Leave
(a) An employee is entitled to a period of four (4) weeks

paid parental leave in respect of the birth of a child to the
employee or the employee’s spouse/partner, or the adoption
by the employee of a child under the age of five (5) years,
provided that the employee has completed at least 12 months
continuous service with the employer. Paid parental leave
forms part of parental leave generally, and reduces the amount
of unpaid parental leave by the amount of any paid parental
leave taken. Paid parental leave must be taken in conjunction
with any period of unpaid parental leave.

(b) An employee is entitled to paid parental leave for the
birth or adoption of their child on or after the date of registra-
tion of this agreement.

(c) Unless there are special circumstances approved by the
employer, up to four weeks paid parental leave may be taken
by a pregnant employee from four (4) weeks prior to a date
certified by a medical practitioner as the delivery date or the
adoption date, or up to four (4) weeks paid parental leave may
be taken by an employee who is the primary care-giving par-
ent from the date of delivery or adoption of a child.

(d) Paid parental leave may be taken in conjunction with
any other paid leave but must be taken before any unpaid pa-
rental leave.

  (e) Where both parents are employees of the Ministry for
Planning they are not entitled to paid parental leave at the same
time as their spouse/partner is on paid parental leave. Only one
parent (employee) shall be entitled to paid parental leave in re-
spect of the delivery or adoption of each child. Paid parental
leave may be taken in conjunction with unpaid parental leave.

 11.4.4 Other Leave Entitlements
(a) An employee proceeding on unpaid parental leave may

elect to substitute any part of that leave with accrued annual

leave or long service leave for the whole or part of the period
of unpaid parental leave.

(b) Upon return to work, employees will be entitled to the
same position or a position equivalent in pay, conditions and
status and commensurate with the employee’s skills and abili-
ties as the one held immediately prior to commencement of
leave.

(c) Any period of leave without pay, additional to parental
leave, must be applied for and approved in advance and will
be granted on its merits. Where both parents work for the
Ministry the total period of leave without pay following pa-
rental leave must not exceed two (2) years.

 (d) An employee on unpaid parental leave is not entitled to
paid sick leave.

(e) When an employee has proceeded on parental leave (paid
or unpaid), and the issue of the pregnancy results in other
than a live-birth, the employee shall be entitled to the remain-
der of their current paid or unpaid parental leave, upon the
approval of the Chief Executive, and shall be entitled to paid
sick leave where it is certified as necessary by a registered
medical practitioner.

(f) Where a pregnant employee, not on unpaid parental leave,
suffers illness related to the pregnancy, or is required to un-
dergo a pregnancy-related medical procedure, the employee
may take any paid sick leave to which the employee is enti-
tled, or unpaid leave, for a period as certified necessary by a
registered medical practitioner.

11.4.5 Notice and Variation
(a) The employee shall apply in writing for unpaid parental

leave six (6) weeks or more prior to the date the employee
proposes to commence parental leave, stating the period of
leave to be taken.

 (b) An employee seeking to adopt a child shall not be in
breach of subclause (a) by failing to give the required period
of notice if such failure is due to the requirement of the adop-
tion agency to accept earlier or later placement of a child, or
other compelling circumstances.

(c) An employee proceeding on unpaid parental leave may
elect to take a shorter period of unpaid parental leave and may,
at any time during that period of leave, elect to reduce or ex-
tend the period stated in the original application provided six
weeks written notice is provided.

 11.4.6 Transfer to a Safe Job
Where a pregnant employee believes the work assigned to

her may be a risk or a hazard to her health and condition she
may seek and be granted immediate relief by having her du-
ties modified or changed. Following this immediate relief the
Chief Executive may authorise a transfer to another position
based on medical advice.

11.4.7 Replacement Employee
Prior to engaging a replacement employee the Employer

shall inform the person of the temporary nature of the em-
ployment and the entitlements relating to the return to work
of the employee on parental leave.

11.4.8 Return to Work
(a) An employee shall confirm their intention to return to

work by notice in writing to the employer not less than six (6)
weeks prior to the expiration of parental leave.

(b) An employee, on return to work from parental leave,
shall be entitled to the position that the employee occupied
immediately prior to proceeding on parental leave. Where the
employee was transferred to a safe job the employee is enti-
tled to return to the position immediately occupied prior to
transfer.

(c) Where the position occupied by the employee no longer
exists the employee shall be entitled to a position at the same
classification level with duties similar to that of the abolished
position.

(d) An employee may return on a part time basis to the same
position occupied prior to the commencement of leave or to a
different position at the same classification level in accord-
ance with the part time provisions of the Award.

 11.4.9 Effect of Leave on the Employment Contract
(a) An employee employed for a fixed term contract shall

have the same entitlement to parental leave, however the
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period of leave granted shall not extend beyond the term of
that contract.

(b) Absence on unpaid parental leave shall not break the
continuity of service of an employee but shall not be taken
into account in calculating the period of service for any pur-
pose under the Award or Agreement.

(c) An employee on parental leave may terminate their em-
ployment at any time during the period of leave by written
notice in accordance with the Award or Agreement.

(d) An employer shall not terminate the employment of an
employee on the grounds of the employee’s application for
parental leave or absence on leave but otherwise the rights of
the employer in respect of termination of employment are not
affected.

11.5 Short Leave
Conditions contained in Clause 26,‘Short Leave’ of the

Award shall not apply to employees covered by this Agree-
ment.

 11.6 Annual Leave Loading
Annual leave loading provided in subclause (11) of Clause

19 ‘Annual Leave’ of the Award, shall be paid in the first pay
period in December in the calendar year in which it accrues.

11.7 Ceremonial/Cultural Leave
11.7.1 An employee covered by this Agreement is entitled

to ten (10) days unpaid leave for tribal/ceremonial/cultural
purposes provided prior notice is given to the Ministry of the
intention to take leave, the reasons for taking such leave and
the estimated length of absence.

 11.7.2 Such unpaid leave shall include leave to meet the
employee’s customs, traditional law and to participate in cer-
emonial/cultural activities.

11.7.3 Ceremonial/Cultural Leave may be taken in periods
from four (4) hours to seventy six (76) hours. Employees may
use annual or other accrued leave.

11.8 Sports Events Leave
This clause replaces Clause 56, ‘Leave for International

Sporting Events’, of the Award.
11.8.1 International Sports Events
Special paid leave may be granted by the Ministry to an

employee chosen to represent Australia as a competitor or
official at a sporting event under the following criteria—

(a) it is a recognised international amateur sport;
(b) it is a world or international or regional competi-

tion; and
(c) no contribution is made by the sporting organisa-

tion towards the   normal salary of the employee.
 11.8.2 Liaison
The Ministry will liaise with the relevant Government or-

ganisation when determining—
(a) whether the application meets the above criteria; and
(b) the period of leave to be granted.

11.8.3 Interstate Sports Events and National Competitions
Unpaid leave may be granted by the Ministry to an em-

ployee selected to represent the State of Western Australia for
the purposes of competing in an interstate sporting event or in
teams competing in a national competition.

11.8.4 Sport Scholarships
Unpaid leave may be granted by the Ministry to an em-

ployee selected to undertake a recognised sport scholarship.
11.8.5 An employee will not be required to exhaust other

leave credits prior to being granted unpaid leave to attend sports
events.

11.9 Flexible Working Arrangements
This clause shall be read in conjunction with Clause 16,

‘Hours’, of the Award.
11.9.1 Hours of Duty
Hours of duty are 38 hours per week to be worked between

7.00 am and 6.00 pm Monday to Friday as determined by the
employer, with a lunch interval between thirty and forty five
minutes to be taken between 12.00 noon and 2.00 pm. With
the exception of the lunch interval, hours are to be worked as
a continuous period.

11.9.2 Flexi-time Roster
Business Unit Managers, in consultation with affected em-

ployees, shall be responsible for establishing a flexi-time roster
to suit the operational needs of the Business Unit, covering
start and finish times, lunch breaks and flexi-leave and other
similar matters. The roster shall cover a settlement period of
thirteen (13) weeks or 494 hours. Subject to thirteen (13) weeks
notice in writing the employer may withdraw a flexi-time ros-
ter.

11.9.3 Flexi-hours
An employee may vary their hours of duty in accordance

with the provisions of this clause provided that the required
number of hours of duty for each settlement period shall be
494 hours. For the purpose of leave, public holidays and pub-
lic service holidays shall be credited as 7.6 hours.

An employee must work established core times and in con-
sultation with their Business Unit Manager, may select their
starting and finishing times within the following periods—

Flexi Time 7.00 am-9.30 am
Core Time 9.30 am-12.00 pm
Flexi Time 12.00 noon-2.00 pm
Core Time 2.00 pm-3.30 pm
Flexi Time 3.30 pm-6.00 pm

11.9.4 Flexi-leave
For the purposes of this sub clause, accrued flexi-leave means

ordinary time worked in excess of 494 hours in any one set-
tlement period and which is carried forward to the next
settlement period. Up to a maximum of 38 hours of accrued
flexi-leave may be carried forward at the end of a settlement
period provided that the Business Unit Manager or supervi-
sor verifies and approves that all hours recorded have been
worked in accordance with the roster. An employee may work
up to four (4) hours less than 494 hours in any one settlement
period (ie, between 494 and 490 hours) and carry forward
those debit hours to the next settlement period. An employee
who carries forward more than four (4) debit hours shall be
required to take them as leave without pay.

An employee may only take flexi-leave after receiving au-
thorisation from the Business Unit Manager or supervisor.

Flexi-leave shall not be converted and shall not be paid as
other than leave.

Accrued leave in excess of 7.6 hours not taken at the final
(4th) settlement period at the end of the financial year shall be
forfeited by the employee.

11.9.5 Overtime
An employee on a flexi-time roster shall not be paid over-

time unless requested to do so by a Business Unit Manager or
supervisor and in any of the following circumstances—

- before 7.00 am or after 6.00 pm Monday to Friday
- any time on a Saturday or a Sunday or a Public Holi-

day.
11.9.6 Employees classified Level 6 and above shall not be

entitled to flexi-time provisions and flexi-leave. But an em-
ployee appointed to, or acting in, a non-managerial position
classified Level 6, may operate under flexi-time and flexi-
leave provisions with express written approval of their
manager.

11.9.7 An employee shall have a break of at least ten (10)
hours between ceasing and recommencing work and shall not
recommence work unless having a break of at least ten (10)
hours.

 11.10 Performance and Career Management
This sub clause shall be read in conjunction with Clause 8

‘Contract of Service’ and Clause 12, ‘Annual Increments’, of
the Award.

11.10.1 The parties commit themselves to an annual system
and joint process, between the employee and the Business
Unit Manager or supervisor, of planning, monitoring, discuss-
ing and assessing an employee’s work performance. The parties
agree to use the Ministry’s Performance and Career Manage-
ment Program (PCMP) to provide feedback and guidance to
employees on their work performance and career management
and to enable management to make staffing decisions, such
as, but not limited to, salary increments, permanency and on
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and off the job training. The parties note that, in general, man-
agement positions should include performance management
as a performance criterion as part of the PCMP.

11.10.2 Recommendations and decisions on salary incre-
ments and permanency shall be made as part of the PCMP
process.

11.10.3 Authorised salary increments shall be paid as per
the incremental points of the salary scale as provided for in
Schedule A—Salaries, on the first pay period following the
due date.

11.10.4 Before a salary increment is authorised and paid, a
Business Unit Manager shall complete a PCMP report and
make a recommendation with respect to the employee. A
PCMP report shall be completed by the Business Unit Man-
ager, or supervisor, on or prior to the date for a salary
increment.

11.10.5 Where a PCMP is not completed within two (2)
months after the due date for a salary increment the Employer
shall ensure a PCMP is completed and, where there is a rec-
ommendation for a salary increase, that salary increase shall
be paid within one (1) month.

11.10.6 Where an employee’s performance has been recog-
nised through the Ministry’s PCMP as being consistently
outstanding, the Chief Executive may acknowledge this in
accordance with the Ministry’s policy by approving the em-
ployee’s accelerated progression through the salary range.

11.10.7 Where an employee’s performance has been identi-
fied through the PCMP as substandard and despite corrective
action being initiated there is no marked improvement, the
Chief Executive will withhold the employee’s increment.

11.11 Professional and Career Development
The parties acknowledge that there is a need for employees

to have access to professional and career development oppor-
tunities. These opportunities will result in improved efficiency
within the Business Unit, the Ministry and the Public Serv-
ice. Professional and career development, including attendance
at professional conferences and seminars, may be approved
providing—

11.11.1 The developmental opportunity is relevant to the
employee’s career in the Ministry.

11.11.2 The application is approved by the Business Unit
Manager.

11.11.3 Leave of absence is granted at the ordinary rate
of pay and does not include shift allowances,
penalty rates or overtime.

11.11.4 Part-time employees receive the same entitlement
as full-time officers, but payment is made for only
those hours that would normally have been
worked.

 13.1.4 An employee, directed to attend a professional or
career development course or seminar outside of their normal
hours of work, is paid at the ordinary rate of pay or the appro-
priate overtime rate whichever is applicable.

11.12 Specified Callings
This clause shall be read in conjunction with Clause 11,

‘Salaries Specified Callings’, of the Award. Employees who
possess a relevant tertiary level qualification, or equivalent
determined by the Chief Executive, and include the callings
of—

Architect
Engineer
Legal Practitioner
Librarian
Planning Officer
Research Officer

or any other professional calling determined by the employer,
who are appointed as such, shall be appointed or promoted to
Level 2/4 and entitled to annual salary increments as contained
in Schedule A—Salaries.

On appointment or promotion to Level 2/4 under this
clause—

(a) Employees who have completed an approved three
year tertiary qualification, relevant to their calling
and position, shall commence at the first year incre-
ment.

(b) Employees who have completed an approved four
year tertiary qualification, relevant to their calling
and position, shall commence at the second year in-
crement.

(c) Employees who have completed an approved Masters
or PhD degree, relevant to their calling and position,
shall commence on the third year increment.

11.13 Bereavement Leave
Except as provided for in Clause 11.13.3, on the death of a

member of the family as defined in Clause 6 ‘Definitions’ of
this Agreement, the employee is entitled to paid bereavement
leave of up to two (2) days per bereavement.

11.13.1 The two (2) days bereavement leave need not be
consecutive.

11.13.2 Bereavement leave is not to be taken during a pe-
riod of any kind of leave.

11.13.3 The Chief Executive may provide bereavement leave
to an employee in respect to a person other than a family mem-
ber as defined, on compassionate grounds, and where there
are exceptional circumstances.

11.13.4 An employee may be required to provide evidence
to the Ministry, if requested, that would satisfy a reasonable
person as to—

(a) the death that is the subject of the leave sought and
(b) the relationship of the employee to the deceased per-

son.
11.14 Emergency Services Leave
An employee may apply for emergency services leave whilst

serving as a volunteer in an emergency services organisation
accepted by the Chief Executive. In accordance with Circular
to Departments and Authorities No 23 of 1985, paid emer-
gency services leave may be provided for the period the
employee is absent from their normal hours of duty, provided
that—

(a) the Chief Executive certifies the employee is not re-
quired for duties within the Ministry for Planning
and

(b) the emergency service organisation certifies the em-
ployee’s voluntary services were required for the
period of emergency services leave.

11.15 Employee Funded Leave
An employee is entitled to purchase four (4) weeks paid

leave (employee funded leave) in any one calendar year for an
approved purpose, subject to the provisions of this clause.

11.15.1 Definitions
(a) “Approved purpose” An approved purpose shall be de-

termined by the Chief Executive at his complete discretion on
the merits of the application before him. Without limiting its
generality, an approved purpose may include care for chil-
dren during school holidays or other family commitments.

(b)  “Employee Funded Leave (EFL) period” An EFL pe-
riod shall be the 12 months starting on 1 January and finishing
on 31 December each year.

11.15.2 An employee who has entered into an employee
funded leave agreement shall receive 48/52 of their gross an-
nual salary, excluding any allowances, spread over 26 pays.

11.15.3 Employees are eligible for employee funded leave
except employees engaged as casual or on a fixed term ap-
pointment for a period of 12 months or less, provided they
enter into, and maintain, an agreement in accordance with this
clause. Part-time employees are eligible for employee funded
leave on a pro rata basis.

11.15.4 Employee funded leave is paid leave totalling four
(4) weeks per year. It is funded by the employee through an
authorised reduction of four weeks of their  salary per EFL
period.

11.15.5 The EFL period shall be a calendar year with the
exception of hardship circumstances approved by the Em-
ployer.

11.15.6 Employee funded leave may be taken at any time
provided no less than one week and no more that four weeks
are taken at any one time.

11.15.7 All four weeks of employee funded leave must be
taken within the EFL period or within 12 months. Employee
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funded leave is not cumulative. Any amount of employee
funded leave not completely taken within the EFL and in ac-
cordance with the written agreement shall be paid out.

11.15.8 If employee funded leave is approved, an employee
shall enter into a 12-month written agreement to accrue and
take employee funded leave.

11.15.9 A written application for employee funded leave,
using a standard form, must be received by the employee’s
manager before the commencement of the EFL, and if ap-
proved, received by Human Resources Branch at least four
(4) weeks before the commencement of the EFL.

11.15.10 An eligible employee shall only enter into an agree-
ment for employee funded leave where the manager certifies
that the operations of the Ministry and the relevant work area
will not be inconvenienced.

11.15.11 Higher Duties Allowance (HDA) and any other
allowance shall be paid on a pro rata basis (48/52) as for an-
nual leave, whilst the employee is on employee funded leave.

11.15.12 For the purposes of accrual and other similar mat-
ters, employee funded leave shall be treated as though it is
annual leave and may be taken in conjunction with any other
leave.

11.16 Home-based Work
11.16.1 Employees are required to report for work and dis-

charge their duties in accommodation designated by the
employer. Where it meets the Ministry’s operational require-
ments and outputs, the employer may authorise an employee
to work temporarily in accommodation other than a usually
designated workplace, eg, a hotel room or an employee’s home
etc.

11.16.2 An employee may be authorised to work temporar-
ily from their home provided that—

(a) authorisation by the relevant Executive Director is
limited to employees with a specific reason and ben-
efit in working from home;

(b) there are operational as well as personal reasons for
working from home;

(c) the work is ad hoc in nature, such as completing a
report or similar task;

(d) the work originated in the employer’s workplace and
is both short-term and irregular, such as unavailabil-
ity of office space, urgency, illness, etc;

(e) authorisation is given for one day but may be ex-
tended by authorisation from the Executive Director
for another day, provided that no more that four days
are worked consecutively from home;

(f) the employee advises their immediate supervisor of
the work undertaken at home and reports for work
to the supervisor immediately after working from
home;

(g) the employee advises their immediate supervisor of
their address, telephone and or fax number, email
address etc and an emergency contact;

(h) the employee advises their immediate supervisor of
any damages to the employer’s property and any in-
jury to the employee or third party.

11.17 Family-care Arrangements
11.17.1 The parties recognise the needs of employees with

family responsibilities and their need to balance those respon-
sibilities without conflict between work and home. The parties
are committed to the introduction of conditions of work that
assist employees with family responsibilities.

11.17.2 The parties agree to conduct a needs analysis on
family-care arrangements during the term of this Agreement.
Issues arising from the needs analysis may be proposed for
inclusion in the next Agreement. If the parties agree to issues
arising from the needs analysis prior to the expiration of the
Agreement, the employer may implement a family-care ar-
rangement by a management decision.

11.18 On Call Allowance
This clause shall be read in conjunction with Clause 18,

‘Overtime Allowance’, of the Award. On Call allowance shall
be paid at the rate of $3.00 per hour.

12.—CONSULTATION
The parties are committed to working together to improve

the business performance and working environment of the
Ministry and to maintain effective consultation in the
workplace. Consultation in the context of this Agreement is
defined as information sharing and discussion on matters rel-
evant to the operation of the Ministry.

The parties agree to consult within a Business Unit and/or
Division or at a similar workplace level and within the Minis-
try-wide Joint Consultative Committee (JCC). Consultation
will mean a commitment by the parties to achieving workable
and acceptable solutions and may include appropriate train-
ing and facilities for members of the Joint Consultative
Committee. It is acknowledged by the parties to this Agree-
ment that decisions will continue to be made by the Ministry
which is responsible and accountable to Government through
legislation for the efficient and effective operation of its busi-
ness.

12.1 Joint Consultative Committee (JCC)
It is acknowledged that there are some issues relating to

industrial, legislative and funding matters which are outside
the scope of the JCC.

12.1.1 Objectives of the Joint Consultative Committee
The JCC will be used as a vehicle to facilitate employee

involvement within the Ministry to—
(a) Review and monitor this Agreement and matters aris-

ing from it.
(b) Consult and contribute to the effective decision mak-

ing process of the Ministry.
(c) Participate in the implementation and monitoring of

any identified organisational changes.
(d) Identify opportunities for improvement which will

enhance the efficiency and effectiveness of the Min-
istry.

(e) Improve the quality of working life for all employ-
ees.

(f) Improve the quality of decision making in the Min-
istry.

12.1.2 Terms of Reference
The terms of reference shall include—

(a) Determining appropriate meeting procedures.
(b) Determining mechanisms whereby issues can be

brought to the JCC.
(c) Forming any sub committees.
(d) Referring issues to authorised persons or commit-

tees for possible resolution.
12.1.3 Representation
The JCC, wherever practicable, shall consist of an equal

number of representatives from management, employees and
employee union delegates. Consideration will be given to gen-
der balance.

12.1.4 Procedures
(a) Members of the JCC shall be elected for two years or

such other set period determined by the JCC. If a member
ceases to be employed by the Ministry or resigns from the
JCC, they cease to be a member and a new member shall be
appointed or elected.

(b) The Chair of the JCC shall be elected by the JCC for a
set period and may be rotated between representative groups
from time to time.

(c) Any member may submit an item for the agenda.
(d) The Secretary of the JCC shall record the agenda and

minutes of meetings for distribution to members.
(e) Where required, reasonable time in working hours shall

be provided for representatives to report back on any item
arising from the JCC.

(f) Where required, and subject to management approval,
representatives may hold meetings with staff during normal
working hours to canvass the views of employees relating to a
matter before the JCC.

(g) Where required, an employee may be invited to attend a
JCC meeting to contribute to a matter before the JCC.
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13.—DISPUTE SETTLEMENT PROCEDURE
13.1 Resolution Procedures
In the event of any question, dispute or difficulty arising

between the parties as to the interpretation and implemen-
tation of this Agreement, the following procedures shall
apply—

13.1.1 As early as practicable, meeting(s) are to be held ei-
ther on or off site as appropriate between the parties.

13.1.2 The Union representative and/or the employee con-
cerned shall discuss the matters with the immediate supervisor
in the first instance. An employee may be accompanied by an
Union representative.

 13.1.3 If the matter is not reasonably resolved following
the discussion in accordance with this sub-clause, the matter
shall be referred by the Union representative and/or the em-
ployee/s to the Ministry’s Chief Executive or his/her nominee
for resolution.

13.1.4 If the matter cannot be resolved under this clause
either party may refer it to the Western Australian Industrial
Relations Commission for resolution.

13.2 Conditions
The parties commit themselves to maintain the status quo

and not take any industrial action during the course of the
dispute, the subject of this settlement procedure, set out in
Sub-Clause 13.1.

14.—HUMAN RESOURCE MANAGEMENT POLICY
AND PROCEDURE STATEMENTS

Human resource management policy and procedure state-
ments, of a general nature or specific to the operations of the
Ministry, will continue to apply to employees engaged under
this Agreement. Employees will be provided with a copy, or
access to a copy, of all HRM policies and procedures. The
employer will not initiate or make any substantive amend-
ment to an approved HRM policy without consultation with
employees.

15.—WELL-BEING OF EMPLOYEES
During the term of this Agreement the parties agree to in-

vestigate a number of options that may be implemented to
improve employees health and well-being.

16.—FLEXIBILITY IN WORK PRACTICES
The parties agree that a range of introduced work practices

may provide both the employer and employee with more flex-
ible and beneficial outcomes. It is agreed the employer will
investigate a range of initiatives with the purpose of develop-
ing and implementing new and innovative human resource
management policies and procedures. These policies and pro-
cedures will be implemented in consultation with the parties
to the agreement only where there is demonstrated benefit to
both employer and employee.

17.—NOTIFICATION, REDEPLOYMENT AND
REDUNDANCY

This clause shall be read in conjunction with Clause 46
‘Notification of Change’ of the Award.

17.1 Where any action by the employer is likely to have a
‘significant effect’ on an employee or make an employee re-
dundant, the employee will be informed as soon as possible
after a decision to make the changes has been made.

17.2 “Significant effect” includes, but is not limited to, re-
structuring, changes in composition, operational size and skills
required of the employee by the Ministry, change of work
location and/or a need for retraining. The redeployment and
redundancy conditions and entitlements as they apply under
the Public Sector Management (Redeployment and Redun-
dancy) Regulations 1994 will apply to employees under this
Agreement.

18.—SIGNATORIES TO THE AGREEMENT
The following signatories are authorised to sign this Agree-

ment on behalf of the respective organisations party to this
Agreement.

SIGNED .....Signed........ DATE 19/12/00
CHIEF EXECUTIVE, MINISTRY
FOR PLANNING

In the presence of—
SIGNED .....Signed........ DATE 19/12/00

Common Seal
SIGNED  .....Signed........ DATE 19/12/00
DAVE ROBINSON, SECRETARY,
CIVIL SERVICE ASSOCIATION
(INCORPORATED)

In the presence of
SIGNED .....Signed........ DATE 19/12/00

MINISTRY FOR PLANNING ENTERPRISE
AGREEMENT 2000

SCHEDULE A—SALARIES
Classification Current Salary Salary
and enterprise on after 12
increment agreement registration months of
step salary registration,

dependent on
productivity

gain
Level 1
Under 17 yrs  12 477  12 851  13 237
17 yrs  14 581  15 018  15 469
18 yrs  17 008  17 518  18 043
19 yrs  19 688  20 279  20 887
20 yrs  22 109  22 772  23 455
1st year  24 287  25 016  25 766
2nd year  25 209  25 965  26 744
3rd year  26 168  26 953  27 762
4th year  27 168  27 983  28 823
5th year  28 194  29 040  29 911
6th year  29 266  30 144  31 048
7th year  30 351  31 262  32 199
Level 2
1st year  31 404  32 346  33 317
2nd year  32 210  33 176  34 172
3rd year  33 058  34 059  35 071
4th year  33 954  34 973  36 022
5th year  34 892  35 939  37 017
Level 3
1st year  36 180  37 265  38 383
2nd year  37 184  38 300  39 449
3rd year  38 219  39 366  40 547
4th year  39 281  40 459  41 673
Level 4
1st year  40 740  41 962  43 221
2nd year  41 881  43 137  44 432
3rd year  43 057  44 349  45 679
1st year  45 320  46 680  48 080
2nd year  46 849  48 254  49 702
3rd year  48 438  49 891  51 388
4th year  50 088  51 591  53 138
Level 6
1st year  52 734  54 316  55 946
2nd year  54 541  56 172  57 863
3rd year  56 408  58 100  59 843
4th year  58 400  60 152  61 957
Level 7
1st year  61 454  63 298  65 197
2nd year  63 568  65 475  67 439
3rd year  65 867  67 843  69 878
Level 8
1st year  69 605  71 693  73 844
2nd year  72 282  74 450  76 684
3rd year  75 602  77 870  80 206
Level 9
1st year  79 748  82 140  84 605
2nd year  82 548  85 024  87 575
3rd year  85 742  88 320  90 970
Class 1  90 574  93 291  96 090
Class 2  95 405  98 267  101 215
Class 3  100 234  103 241  106 338
Class 4  105 065  108 217  111 463
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SPECIFIED CALLINGS Level 2/4
1st year  31 404  32 346  33 317
2nd year  33 058  34 059  35 071
3rd year  34 892  35 939  37 017
4th year  37 184  38 300  39 449
5th year  40 740  41 962  43 221
6th year  43 057  44 349  45 678
Level 5
1st year  45 320  46 680  48 080
2nd year  46 849  48 254  49 702
3rd year  48 438  49 891  51 388
4th year  50 088  51 591  53 138
Level 6
1st year  52 734  54 316  55 946
2nd year  54 541  56 172  57 863
3rd year  56 408  58 100  59 843
4th year  58 400  60 152  61 957
Level 7
1st year  61 454  63 298  65 197
2nd year  63 568  65 475  67 439
3rd year  65 867  67 843  69 878
Level 8
1st year  69 605  71 693  73 844
2nd year  72 282  74 450  76 684
3rd year  75 602  77 870  80 206
Level 9
1st year  79 748  82 140  84 605
2nd year  82 548  85 024  87 575
3rd year 85 742 88 320 90 970
Class 1 90 574 93 291 96 090
Class 2 95 405 98 267 101 215
Class 3 100 234 103 241 106 338
Class 4 105 065 108 217 111 463

Commentary: Salary increases are dependent on actual
achieved productivity improvements in accordance with the
Ministry’s productivity model. The parties are satisfied that
each of the productivity initiatives and measures of the pro-
ductivity model are sufficient to justify each of the milestone
salary increases. This schedule shall be read in conjunction
with Clause 9 of this Agreement.

OFFICE OF CITIZENSHIP AND MULTICULTURAL
INTERESTS ENTERPRISE BARGAINING

AGREEMENT 2000.
No. PSAAG 67 of 2000.

2000 WAIRC 01607
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CIVIL SERVICE ASSOCIATION OF

WESTERN AUSTRALIA
INCORPORATED, DEPARTMENT OF
CONTRACT AND MANAGEMENT
SERVICES, APPLICANT
v.

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED FRIDAY, 15 DECEMBER 2000
FILE NO/S PSAAG 67 OF 2000
CITATION NO. 2000 WAIRC 01607
_______________________________________________________________________________

Result Agreement registered
Representation
Applicants Ms SK Newby as agent on behalf of the

Civil Service Association of Western
Australia Incorporated and Mr BD
Edwards as agent on behalf of the
Department of Contract and Management
Services

_______________________________________________________________________________

Order.
HAVING heard Ms SK Newby as agent on behalf of the Civil
Service Association of Western Australia Incorporated and Mr

BD Edwards as agent on behalf of the Department of Con-
tract and Management Services, and by consent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—

THAT the agreement made between the parties lodged
in the Commission on 8 December 2000 entitled Office
of Citizenship and Multicultural Interests Enterprise Bar-
gaining Agreement 2000 and as subsequently amended
by direction of the Commission be registered in the terms
of the following Schedule as an industrial agreement in
replacement of the Office of Multicultural Interests En-
terprise Bargaining Agreement 1998 PSAAG 57 of 1998
which is hereby cancelled.

(Sgd.) G. L. FIELDING,
[L.S.] Senior Commissioner/

Public Service Arbitrator

Schedule.

1.—TITLE
This Agreement shall be known as the Office of Citizenship

and Multicultural Interests Enterprise Bargaining Agreement
2000 and shall replace the Office of Multicultural Interests
Enterprise Bargaining Agreement 1998.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope
4. Parties to the Agreement
5. Number of Employees Covered
6. Definitions
7. Term of Agreement and Renegotiation
8. Single Bargaining Unit
9. Relationship to Parent Awards

10. No Further Claims
11. Availability of Agreement
12. Dispute Resolution Procedure
13. Implementation of Agreement
14. Productivity Measurement
15. Salaries

15.1 Salary schedule
15.2 Salary Increases
15.3 Recovery of Overpayments

16. Performance and Development
17. Employees on Secondment
18. Hours of Work

18.1 Ordinary hours of work
18.2 Hours per week
18.3 Flexible working hours.
18.4 Meal Breaks
18.5 Attendance at Work Related Functions
18.6 Overtime

19. Full time Employees
19.1 Definition
19.2 Conversion to part time employment

20. Part time Employees
20.1 Definition
20.2 Part time Agreement
20.3 Rate of pay
20.4 Increments
20.5 Leave and conditions
20.6 Training
20.7 Variations to normal days or hours of work

21. Casual Employees.
22. Use of Fixed Term Contracts
23. Staffing Levels
24. Right to Transfer
25. Home Based Work
26. Public Holidays
27. Higher Duties
28. Payment of Salary/Allowances and Entitlements on

Death of Employee
29. Employee Records
30. Annual Leave

30.1 Entitlement
30.2 Taking of leave
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30.3 Variation to entitlement
30.4 Leave Loading

31. Long Service Leave
31.1 Entitlement
31.2 Variation to entitlement

32. Parental Leave
32.1 Definitions
32.2 Eligibility for Parental Leave
32.3 Other Leave Entitlements
32.4 Notice and Variation
32.5 Transfer to a Safe Job
32.6 Replacement Employee
32.7 Return to Work
32.8 Effect of Leave on the Employment Contract

33. Bereavement Leave
34. Skills Development Leave
35. Career Break Scheme
36. Ceremonial/Cultural Leave
37. Family Leave
Signatures of Parties to Agreement
Schedule A Salaries
Schedule B OCMI Productivity Measurement System
2000/2002
Schedule C Home Based Work

3.—SCOPE
This Agreement shall apply throughout the State of West-

ern Australia to all persons employed by or working in the
Office of Citizenship and Multicultural Interests (OCMI) who
are members of, or eligible to be members of, the Civil Serv-
ice Association Inc.

4.—PARTIES TO THE AGREEMENT
This Agreement is made between the Executive Director,

Department of Contract and Management Services and the
Civil Service Association of Western Australia, Incorporated.

5.—NUMBER OF EMPLOYEES COVERED
As at the date of registration the approximate number of

Employees eligible to be covered by this Agreement is twenty
three (23).

6.—DEFINITIONS
In this Agreement, unless expressed elsewhere, the follow-

ing terms shall have the following meanings.
Agreement—means The Office of Citizenship and

Multicultural Interests Enterprise Bargaining Agreement 2000.
Award—means Public Service Award 1992.
Employee—means the same meaning as provided within

the Industrial Relations Act 1979 and who is referred to within
the provisions of Clause 3—Scope.

Employer—means Executive Director Contract and Man-
agement Services.

Executive Director—means Executive Director, Office of
Citizenship and Multicultural Interests.

Family member—means a person who is related to the Em-
ployee by blood, marriage, affinity, adoption and includes a
person who is wholly or mainly dependent on, or is a member
of, the Employee’s household as defined by the term ‘rela-
tive’ contained in the Equal Opportunity Act 1984.

Government—means the State Government of Western Aus-
tralia.

Minister—means the Minister or the Ministers of the Crown
responsible for the administration of OCMI.

OCMI—means Office of Citizenship and Multicultural In-
terests.

Parties—means OCMI and union when referred to jointly
in this Agreement.

SBU—means Single Bargaining Unit.
Secondment—means voluntary movement and placement

of an Employee into OCMI for a specific period without ef-
fect on the terms and conditions of employment with their
home agency.

Union—means Civil Service Association of Western Aus-
tralia Inc.

WAIRC—means the Western Australian Industrial Relations
Commission.

7.—TERM OF AGREEMENT AND RENEGOTIATION
1. This Agreement shall operate from the date of registra-

tion in the WAIRC and shall remain in force for a period of
twenty four (24) months.

2. It is agreed that the terms and conditions of this Agree-
ment will continue to apply beyond the expiry date until—

• it is replaced by a new Agreement; or
• such time as any of the Parties withdraws from the

Agreement by notification in writing to the other party
and to the WAIRC.

3. The Parties to this Agreement shall meet no later than six
(6) months prior to the expiry of this Agreement in order to
commence negotiations for the replacement of this Agreement.

4. The pay quantum achieved as a result of this Agreement
will remain and form the new base pay rates for future Agree-
ments or continue to apply in the absence of a further
Agreement, except where the Award salary rate is higher in
which case the Award salary rate shall apply.

8.—SINGLE BARGAINING UNIT
This Agreement has been negotiated through a SBU. The

SBU comprised of the Union who is party to this Agreement
and representatives of OCMI.

9.—RELATIONSHIP TO PARENT AWARDS
This Agreement shall be read in conjunction with the Pub-

lic Service Award 1992 that applies to the Parties to this
Agreement. In the case of any inconsistencies, this Agree-
ment shall have precedence to the extent of any inconsistencies.
Where this Agreement is silent the Award shall apply.

10.—NO FURTHER CLAIMS
1. The Parties to this Agreement undertake that for the dura-

tion of the Agreement there shall be no further salary or wage
increases sought or granted except for those provided under
the terms of this Agreement or provided for in National or
State Wage Case Decisions.

2. This Agreement will not reduce the ordinary time earn-
ing of any Employee subject to this Agreement.

11.—AVAILABILITY OF AGREEMENT
1. Every Employee shall upon request to the Employer be

entitled to a copy of this Agreement. In addition, a copy or
copies of this Agreement will be kept in an easily accessible
place or places within OCMI, and the location of the copies
will be clearly communicated to all Employees.

2. The Employer may utilise computer resources to dissemi-
nate this Agreement. However, where information technology
is not available or is limited within the workplace the require-
ments of subclause 11.1 will apply.

12.—DISPUTE RESOLUTION PROCEDURE
In keeping with the spirit of this Agreement, the Parties are

committed to the principle of conciliation and direct negotia-
tion in any disputes which arise out of the meaning and effect
of the particular Agreement. Any issues of dispute should, if
possible, be resolved promptly by direct informal consulta-
tion between the Parties involved. In the event that the issues
or disputes cannot be resolved informally, the following proc-
ess shall apply—

 Step 1.—The Union representative and/or the Employee/s
concerned shall discuss the matters with the immediate super-
visor in the first instance. An Employee may be accompanied
by a Union representative.

Step 2.—If the matter is not resolved within five (5) work-
ing days following the discussion in accordance with Step 1
the matter shall be referred by the Union representative or
Employee to the Executive Director for resolution.

Step 3.—If the matter is not resolved within ten (10) work-
ing days of the Union representative’s or Employee’s
notification of the dispute to the Executive Director, it may be
referred by the Union or the Executive Director to the WAIRC.

13.—IMPLEMENTATION OF AGREEMENT
1. The Parties will develop an agreed process for the imple-

mentation of the  initiatives outlined in this Agreement.
2. The Parties agree to establish an Implementation Com-

mittee to—
(a) monitor;
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(b) review;
(c) have input into the progress of the implementation

of the Agreement; and
(d) actively share information and consult on corporate

strategic issues affecting the OCMI business opera-
tion.

3. Management and Employees recognise that they have a
joint commitment to maintaining data to enable timely meas-
urement of Performance Indicators which form part of the
Productivity Measurement System utilised in this Agreement.

 4. The Parties to the Implementation Committee will con-
sist of senior management and union representatives. Union
representatives will have sufficient time off during working
hours to perform this function including time off to consult
members and access to facilities including phone, fax, email
and photocopying.

14.—PRODUCTIVITY MEASUREMENT
1. The Parties agree that the measurement and monitoring

of productivity improvements provides critical feedback on
the performance of OCMI to management, Employees and
other relevant stakeholders.

2. To achieve productivity improvements during the life of
this Agreement the Parties have agreed to the Productivity
Measurement System set out in Schedule B—OCMI Produc-
tivity Measurement System 2000/2002 of this Agreement.

3. This Productivity Measurement System provides for spe-
cific Key Performance Indicator targets to be met as outlined
in Schedule B—OCMI Productivity Measurement System 2000/
2002 of this Agreement.

4. The Key Performance Indicators may be altered where
the Parties decide that due to unforeseen circumstances a Key
Performance Indicator has become obsolete or unachievable.
In such circumstances an equivalent initiative may be substi-
tuted by agreement between the Parties and endorsement of
Government.

5. The Parties recognise that it is important to encourage
further productivity improvements beyond those currently
identified in this Agreement and agree that where such im-
provements are identified and implemented they will be
negotiated as part of the next Enterprise Agreement. Where
achievements in excess of the expectations stipulated by this
Agreement are achieved, the excess may be recognised in the
next Enterprise Agreement but will need to be negotiated as
part of that Agreement.

15.—SALARIES
15.1 Salary schedule
Employees will receive the salary as contained in Schedule

A—Salaries of this Agreement.
15.2 Salary Increases
(a) The following salary increases are payable under this

Agreement:
(i) An increase of 2.5% on registration of the Agree-

ment.
(ii) An increase of up to 2.5% paid at 1 July 2001 sub-

ject to the overall achievement of productivity targets
set for 1 July 2001.

(iii) An increase of up to 1% paid at 1 July 2002 subject
to the overall achievement of productivity targets set
for 1 July 2002.

(b) Employees will not be disadvantaged if targets are not
achieved due to factors outside of their control.

(c) Where productivity targets are not met within the stipu-
lated time frame the second pay increase shall be made on a
proportional basis. Unmet targets from the second milestone
date may be carried forward to the next productivity mile-
stone date and be incorporated in this payment if targets are
met at this later stage.

15.3 Recovery of Overpayments
(a) Any legally recoverable salary overpayments will be re-

paid to the Employer within a reasonable period of time as
agreed between the Employee and the Employer.

(b) The Employer may not deduct or require an Employee
to repay an amount exceeding 10% of the Employee’s nett
pay in any one pay period.

(c) In the event of mitigating circumstances, the Executive
Director or nominee may allow an extended period for the
recovery of overpayments.

16.—PERFORMANCE AND DEVELOPMENT
1. All Employees will enter into a Performance and Devel-

opment Agreement which details expectations of Employees
in their positions. The Agreements will also include individual
performance indicators and will identify the necessary train-
ing and development to enable the Employee to be productive.

2. Relevant training and development will be provided for
all Employees, as jointly agreed by the Employees and the
Executive Director in their Performance and Development
Agreement or as considered appropriate.

17.—EMPLOYEES ON SECONDMENT
The Executive Director shall provide Employees on second-

ment to OCMI the option of being covered by the terms and
conditions of this Agreement. If the secondee chooses to be
covered by this Agreement the terms and conditions of em-
ployment will be provided to the secondee in writing.

18.—HOURS OF WORK
18.1 Ordinary hours of work
(a) Ordinary hours of work shall be seven (7) hours and

thirty six (36) minutes per day, being worked between the
hours of 7.00 am to 7.00 pm, Monday to Friday. Ordinary
hours may be worked on Saturday with prior written agree-
ment between the Executive Director and Employee.

(b) Sufficient Employees, as determined by the Executive
Director, shall be on duty to meet the needs of the public, and
both internal and external clients between 8.00 am to 5.00
pm, Monday to Friday.

18.2 Hours per week
(a) A full time Employee is an Employee engaged in regular

and continuing employment for an average of thirty eight (38)
hours per week.

(b) For Employees at Level 6 and above, working hours of
thirty eight (38) hours per week is a minimum requirement. It
is expected that in the normal course of duties, these Employ-
ees will work such reasonable additional hours as are necessary
to meet the requirements of the position. These arrangements
will be determined in consultation with the Executive Direc-
tor.

18.3 Flexible working hours.
(a) It is agreed that, primarily, the provision of flexible work-

ing hours will take account of customer needs, business
flexibility and the preferences of Employees.

(b) The purpose of such flexible arrangements is to—
(i) ensure the appropriate allocation of Employee re-

sources to meet demand, especially peak loads; and
(ii) provide effective customer response during OCMI’s

business hours of 8.00am to 5pm.
(c) It is the clear responsibility of the Executive Director

and Employees to ensure that these requirements are met.
(d) Flexible working arrangements will apply within the

concept of Employees being required to work on average one
hundred and fifty two (152) hours in the four week settlement
period. Employees will not be required to work in excess of
twelve (12) hours in one day.

(e) Where an Employee is directed to work before 7.00 am
or after 7.00 pm overtime arrangements will be met in ac-
cordance with subclause 18.6—Overtime or, where
appropriate, arrangement will be made according to subclause
18.5—Attendance at Work Related Functions.

(f) The maximum amount of hours that can be carried over
from one settlement period to another for those Employees
working flexible hours is fifteen (15) hours except in those
circumstances outlined in subclause 18.5—Attendance at Work
Related Functions.

(g) Flexible working hours do not apply to an Employee
whose maximum rate of pay, or maximum rate of pay plus an
applicable allowance in the nature of rate of pay is equal to, or
greater than, that determined for a Level 6 Employee. Arrange-
ments for Employees covered by this subclause are detailed
in subclause 18.2—Hours per week.
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18.4 Meal Breaks
(a) The ordinary hours of duty will be consecutive except

for an unpaid meal break of not less than thirty (30) minutes.
(b) Employees will be expected to take an unpaid meal break

after not more than five (5) consecutive hours of work unless
an emergency situation exists. In this situation, Employees
may be required to work for more than five (5) hours without
a break, in which case, the Employee will take a meal break
as soon as is possible after the emergency situation.

(c) Subject to the provision for emergency situations, the
time and length of meal breaks may be altered to suit the op-
erational requirements of OCMI and the Employee.

18.5 Attendance at Work Related Functions
(a) Attendance at work related functions will be counted as

work time for an Employee Level 5 or below when the Em-
ployee is required to—

(i) attend a meeting of an approved committee outside
of ordinary hours; or

(ii) give a speech or lecture on behalf of OCMI outside
of ordinary hours; and

(iii) prior approval has been given by the relevant Man-
ager for attendance at a function in an official
capacity on behalf of OCMI in terms of situations
covered in (i) and (ii) above.

(b) In exceptional circumstances, approval may be given
for an Employee to attend, other than in an official capacity, a
function, eg opening of an exhibition, a play, and for this at-
tendance to be counted as work time.

(c) Accounting of, and compensation for, hours of attend-
ance at a function will take account of the following—

(i) the hours of attendance at functions within ordinary
hours will be counted as flexible working hours and
incorporated into the total number of hours worked
in the four (4) week settlement period; or

(ii) the hours of attendance at approved functions out-
side of ordinary hours will be accumulated over a
financial year and recorded separately to flexible
work hours.

(d) Hours accumulated under subclauses 18.5 (a), (b) and
(c) will be reconciled each April for the current financial year.
The Executive Director will determine whether the Employee
will receive—

(i) payment of up to five (5) days for the time accrued;
or

(ii) time in lieu of up to five (5) days for the time accrued.
(e) The Executive Director’s decision with respect to

subclause 18.5 (d) will be communicated in writing to each
Employee involved.

(f) If time in lieu is granted, in accordance with subclause
18.5 (d) this time can only be taken in conjunction with a mini-
mum of one week’s annual leave and must be taken by the end
of the calendar year in which the reconciliation is calculated.

18.6 Overtime
(a) An Employee will work reasonable, mutually agreed

overtime when required and authorised by the Executive Di-
rector.

(b) Overtime provisions shall only apply to time in excess
of one hundred and fifty two hours (152) hours in the four (4)
week settlement period and at a maximum time and a half
penalty rate for weekdays, weekends and public holidays.

(c) Where an Employee or the Employer, so elects in writ-
ing prior to overtime being worked, time off in lieu of payment
for overtime worked may be taken.

(d) An Employee who works overtime for a greater period
than thirty (30) minutes, shall be entitled to payment of over-
time or time off in lieu of payment, or any combination of
payment or time off in lieu.

(e) The payment of overtime will not apply to an Employee
whose maximum rate of pay or maximum rate of pay plus an
applicable allowance in the nature of rate of pay is equal to or
greater than that as determined for a Level 6 Employee. Where
it appears just and reasonable, the Executive Director may
approve the payment of overtime or grant time off in lieu of
overtime to any Employee.

(f) No payment of overtime, or granting of time off in lieu
of overtime will be made to an Employee who is required to
travel on official business outside normal working hours and
away from usual headquarters.

19.—FULL TIME EMPLOYEES
19.1 Definition
A full time Employee is an Employee engaged in regular

and continuing employment for an average of thirty eight (38)
hours per week.

19.2 Conversion to part time employment
Full time Employees may be granted approval by the Ex-

ecutive Director to work part time subject to the operations of
OCMI not being disrupted unduly and appropriate work, for
their classification and experience, being available.

20.—PART TIME EMPLOYEES
20.1 Definition
A part time Employee is an Employee who is engaged in

regular and continuing employment for less than the average
thirty eight (38) hours per week.

20.2 Part time Agreement
All part time arrangements shall be confirmed by the Ex-

ecutive Director in writing before a part time Employee
commences duty and shall include the period of the arrange-
ment, the agreed daily and weekly hours of duty and the
starting and finishing times.

20.3 Rate of pay
The rate of pay for a part time Employee will be propor-

tionate to the hours worked relative to a full time Employee.
20.4 Increments
A part time Employee shall be entitled to annual increments

in accordance with the Award.
20.5 Leave and conditions
A part time Employee will be entitled to the same leave and

conditions described in this Agreement as for a full time Em-
ployee proportionate to the hours worked with the following
exceptions—

(a) payment to a part time Employee proceeding on an-
nual or long service leave will be calculated on a pro
rata basis having regard for any variations to the Em-
ployee’s ordinary working hours during the accrual
period.

(b) a part time Employee is entitled to be paid annual
leave loading to a maximum calculated as follows—

hours worked per fortnight maximum loading in accordance
with the relevant award

_____________________ x __________________________
76 1

(c) payment of overtime to a part time Employee will
not be payable unless—

(i) the total time worked in any day, Monday to
Friday exceeds the ordinary average daily
hours plus one (1) hour; or

(ii) if work is undertaken on a Saturday or Sun-
day, prior written approval is given by the
Executive Director for this work to be under-
taken as paid overtime.

(d) part time Employees are entitled to short leave, on a
pro rata basis, calculated as follows—
hours worked per fortnight 22.8 hours
––––––––––––––––––––– x ––––––––

76 1
(f) part time Employees are entitled to the Public Holi-

days, outlined in Clause 26—Public Holidays of this
Agreement without variation to their fortnightly pay
provided the holidays occur on a day that is nor-
mally worked.

(g) part time Employees are entitled to travel conces-
sions and travelling time on a pro rata basis according
to the usual number of hours worked per week.

20.6 Training
Part time Employees will have the same access to training,

promotion and staff development opportunities as full time
Employees.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 15381 W.A.I.G.

20.7 Variations to normal days or hours of work
(a) Except with the prior agreement of the part time Em-

ployee, the Employer will give four (4) weeks’ notice of any
requirement to vary the normal days or hours of work.

(b) Part time Employees may be granted approval to work
full time subject to the operations of OCMI not being dis-
rupted unduly and work appropriate to their classification and
experience being available.

21.—CASUAL EMPLOYEES
1. The Executive Director may engage new Employees on a

casual basis.
2. A casual Employee shall be paid an hourly rate for the

classification in which the casual Employee is employed for
each hour employed, with the addition of twenty (20) per cent
loading in lieu of annual leave, sick and family support leave,
long service leave, study leave and payment for public holi-
days.

3. The employment of a casual Employee may be termi-
nated at any time and for any reason, by the Employee or the
Executive Director giving to the other, one (1) hour’s prior
notice. In the event of the Executive Director or casual Em-
ployee failing to give the required notice, one (1) hour’s salary
shall be paid or forfeited.

22.—USE OF FIXED TERM CONTRACTS
1. The Employer recognises that direct employment of per-

manent Employees may achieve greater efficiency and
effectiveness through Employees having loyalty, knowledge
of job security, job satisfaction and the Employer retaining
these Employees’ skills.

2. The Employer will only appoint Employees as fixed term
contract Employees or utilise other external staffing and short
term employment situations where there is a sound business
case for the utilisation of such employment options.

23.—STAFFING LEVELS
1. A workload review of Administrative Support Staff, and

the impact of incorporating the Centenary of Federation project
team, will be conducted and completed within three (3) months
of registration of this Agreement.

2. Full consideration will be given to the finding of this
review and the findings will be referred back to the Imple-
mentation Committee as outlined in Clause
13—Implementation of the Agreement of this Agreement.

24.—RIGHT TO TRANSFER
The Executive Director may require an Employee to trans-

fer to another position, at the same level of classification, within
OCMI for operational purposes provided the Employee is not
required to relocate their private residence due to the transfer.

25.—HOME BASED WORK
With the agreement of both Parties working from home may

be considered, in line with OCMI policy, as detailed in Sched-
ule C—Home Based Work of this Agreement. Working from
home would only be agreed to if it did not inhibit service to
customers and is cost neutral for OCMI.

26.—PUBLIC HOLIDAYS
1. Public Holidays will be observed as detailed in Clause

20—Public Holidays of the Award with the exception that
one (1) day’s leave in lieu shall be taken in substitution of the
two (2) Public Service holidays at New Year and Easter Tues-
day.

2. This day’s leave in lieu shall be taken within the calendar
year in which the Public Holidays occurred otherwise the day’s
leave will be forfeited. The taking of this day within the re-
quired time is the responsibility of the Employee.

27.—HIGHER DUTIES
1. An Employee who undertakes the duties of a higher clas-

sification will be paid proportionate to the level of duties and
responsibilities assigned to the Employee if the duties are
undertaken for ten (10) consecutive working days or more.
Where the period of duty at the higher classification equals or
exceeds 10 consecutive working days the higher rates will be
paid for the entire period.  For the purposes of this clause
consecutive working days do not include periods of leave or
public holidays.

2. Periods of higher duties, either paid or unpaid, will be
noted on the Employee’s records.

3. Where an Employee who is in receipt of an allowance
granted under this clause and has been so for a continuous
period of twelve (12) months or more proceeds on

• a period of normal annual leave; or
• a period of any other approved leave of absence of not

more than four (4) weeks
the Employee shall continue to receive the allowance for the
period of leave. This provision shall also apply to an Em-
ployee who has been in receipt of an allowance for less than
twelve (12) months if during the Employee’s absence no other
Employee acts in the position in which the Employee was
acting immediately prior to proceeding on leave and the Em-
ployee resumes in the position immediately on return from
leave.

4. Where an Employee who is in receipt of an allowance
granted under this clause proceeds on

• a period of annual leave in excess of the normal; or
• a period of any other approved leave of absence of more

than four (4) weeks,
such an Employee shall not be entitled to receive payment of
such allowance for the period in excess of four (4) weeks.

28.—PAYMENT OF SALARY/ALLOWANCES
ENTITLEMENTS ON DEATH OF EMPLOYEE

If the Employee dies, the pay and accrued pro rata leave
entitlement due at that time will be paid into the Employee’s
nominated account.

29.—EMPLOYEE RECORDS
OCMI will keep or cause to be kept Employee records show-

ing—
(a) the name of each Employee;
(b) the classification of the Employee;
(c) the gross and net amounts paid to the Employee;
(d) any overtime paid to and all leave taken by the Em-

ployee whether paid, partly paid or unpaid;
(e) any deductions made from the Employee’s pay on

their behalf;
(f) the current address of the Employee for service of

notice purposes; and
(g) if an Employee is under twenty one (21) years of

age the records must also state his or her birth date.

30.—ANNUAL LEAVE
30.1 Entitlement
(a) Employees will be entitled to twenty (20) working days

annual recreational leave for each year of service. Annual rec-
reational leave is calculated on a calendar year basis
commencing on 1 January of each year. Leave accrued under
this Agreement will accrue at 1.66 days per month or part
thereof.

(b) An Employee who commences with OCMI after 1 Janu-
ary is entitled to pro rata annual leave for that year.

(c) An Employee on a Fixed Term Contract of more than
twelve (12) months will be credited with the same entitlement
as a permanent Employee. An Employee on a Fixed Term
Contract of less than twelve (12) months will be credited with
the same entitlement on a pro rata basis for the period of the
contract.

(d) If an Employee ceases duty and has taken leave before
completing the continuous service to accrue the leave, the Em-
ployee must refund the value of the unearned pro rata portion,
calculated at the rate of salary as at the date the leave was taken.

(e) If the Employee’s services with OCMI are terminated,
unused accrued or pro rata annual leave will be paid.

30.2 Taking of leave
An Employee should normally take annual leave during the

calendar year in which it accrues but the time during which
the leave is taken is subject to the approval of the Executive
Director.

30.3 Variation to entitlement
By agreement in writing between the Employee and the

Executive Director, an equivalent benefit up to fifty percent
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(50%) of annual leave entitlement in payment may be accepted
by the Employee instead of taking the leave.

30.4 Leave Loading
(a) A loading equivalent to 17.5% of normal salary is pay-

able to Employees proceeding on annual leave, including
accumulated annual leave.

(b) The leave loading is paid on a maximum of four (4)
weeks annual leave and the maximum payment shall not ex-
ceed the Average Weekly Total Earnings of all Males in Western
Australia, as published by the Australian Bureau of Statistics
for the September quarter of the year immediately preceding
that which the leave commences.

(c) The loading payable on approved accumulated annual
leave shall be at the rate applicable at the date the leave is
commenced. Under these circumstances an Employee can re-
ceive up to the maximum loading for the approved accumulated
annual leave in addition to the loading for the current year’s
entitlement.

(d) A pro rata loading is payable on periods of approved
annual leave less than four (4) weeks.

(e) The loading is calculated on the rate of the normal fort-
nightly salary including any allowances which are paid as a
regular fortnightly or annual amount. Any allowance paid to
an Employee for undertaking additional or higher level duties
is only included if the allowance is payable during that period
of normal annual leave.

(f) Leave loading payable on leave accrued prior to January
1 will be paid as soon as possible. Leave accrued but not taken
during the calendar year will have the leave loading paid out
in the first pay period in December of that year.

31.—LONG SERVICE LEAVE
31.1 Entitlement
(a) An Employee is entitled to thirteen (13) weeks long serv-

ice leave after each period of seven (7) years continuous
employment.

(b) For the purposes of determining an Employee’s long
service leave entitlement, continuous employment—

(i) includes any period during which the Employee is
absent on approved paid leave;

(ii) does not include any period exceeding two (2) weeks
during which the Employee is on leave without pay
or parental leave.

(c) The minimum period of long service leave that can be
taken is five (5) working days or its equivalent.

31.2 Variation to entitlement
(a) By agreement in writing between the Executive Director

and Employee, and subject to OCMI’s operational require-
ments, long service leave may be taken at half the normal rate
of pay and hence for double the period of time.

(b) By agreement in writing by the Parties, an equivalent
benefit up to (fifty) 50% of the long service leave entitlement
in payment may be accepted by the Employee instead of tak-
ing the leave.

32.—PARENTAL LEAVE
32.1 Definitions
With respect to this clause—

• an ‘Employee’ includes full time, part time, permanent
and fixed term contract Employees;

• a ‘replacement Employee’ is an Employee specifically
engaged to replace an Employee proceeding on paren-
tal leave; and

• parental leave is unpaid unless otherwise specified.
32.2 Eligibility for Parental Leave
(a) An Employee is entitled to a period of up to fifty two

(52) weeks unpaid parental leave in respect of the birth of a
child to the Employee or the Employee’s spouse/partner.

(b) Where the Employee applying for the leave is the part-
ner of a pregnant spouse two (2) weeks’ unpaid leave may be
taken at the birth of the child concurrently with parental leave
taken by the pregnant Employee.

(c) Subject to subclause 32.3 of Clause 32—Parental Leave
where both partners are employed by OCMI the leave shall
not be taken concurrently except under special circumstances
and with the approval of the Executive Director.

(d) An Employee seeking to adopt a child under the age of
five (5) years shall be entitled to three (3) weeks unpaid pa-
rental leave at the placement of the child and a further period
of parental leave up to a maximum of fifty two (52) weeks.

(e) An Employee seeking to adopt a child shall be entitled
to two (2) days unpaid leave for the Employee to attend inter-
views or examination required for the adoption procedure.
Employees working or residing outside the Perth metropoli-
tan area are entitled to an additional one (1) day of unpaid
leave. The Employee may take any paid leave entitlement in
lieu of this leave.

32.3 Other Leave Entitlements
(a) An Employee proceeding on parental leave may elect to

utilise any part of that leave with accrued annual leave or long
service leave for the whole or part of the period of parental leave.

(b) An Employee may extend the maximum period of pa-
rental leave with a period of leave without pay subject to the
Executive Director’s approval.

(c) An Employee on parental leave is not entitled to paid
sick leave or other Award absences except where otherwise
provided for in this clause.

(d) Where the pregnancy of an Employee terminates other than
by the birth of a living child than the Employee shall be entitled
to such period of paid sick leave or unpaid leave for a period
certified as necessary by a registered medical practitioner.

(e) Where a pregnant Employee not on parental leave suf-
fers illness related to the pregnancy or is required to undergo
a pregnancy related medical procedure the Employee may take
any paid sick leave to which the Employee is entitled or un-
paid leave for a period as certified necessary by a registered
medical practitioner.

32.4 Notice and Variation
(a) The Employee shall give not less than four (4) weeks no-

tice in writing to OCMI of the date the Employee proposes to
commence parental leave stating the period of leave to be taken.

(b) An Employee seeking to adopt a child shall not be in
breach of the above subclause by failing to give the required
period of notice if such failure is due to the requirement of the
adoption agency to accept earlier or later placement of a child,
or other compelling circumstances.

(c) An Employee proceeding on parental leave may elect to
take a shorter period of parental leave and may at any time
during that period of leave elect to reduce or extend the pe-
riod stated in the original application provided four (4) weeks
written notice is provided.

32.5 Transfer to a Safe Job
(a) Where illness or risks arising out of pregnancy or haz-

ards connected with the work assigned to the Employee make
it inadvisable for the Employee to continue in her present
duties, the duties shall be modified or the Employee may be
transferred to a safe position at the same classification level
until the commencement of parental leave.

(b) If a transfer to a safe job is not practicable, the Em-
ployee may, or the Employer may require the Employee, to
take leave for such period as is certified necessary by a duly
qualified medical practitioner. Such leave shall be treated as
parental leave.

32.6 Replacement Employee
Prior to engaging a replacement Employee OCMI shall in-

form the person of the temporary nature of the employment
and the entitlements relating to the return to work of the Em-
ployee on parental leave.

32.7 Return to Work
(a) An Employee shall confirm the intention to return to

work by notice in writing to the Employer not less than four
(4) weeks prior to the expiration of parental leave.

(b) An Employee on return to work from parental leave shall
be entitled to the position which the Employee occupied im-
mediately prior to proceeding on parental leave. Where the
Employee was transferred to a safe job the Employee is
entitled to return to the position occupied immediately prior
to transfer.

(c) Where the position occupied by the Employee no longer
exists the Employee shall be entitled to a position at the same
classification level with duties similar to that of the abolished
position.
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(d) An Employee may return on a part time basis to the
same position occupied prior to the commencement of leave
or to a different position at the same classification level in
accordance with the part time provisions of the Agreement.

32.8 Effect of Leave on the Employment Contract
(a) An Employee employed for a fixed term contract shall have

the same entitlement to parental leave, however the period of
leave granted shall not extend beyond the term of that contract.

(b) Absence on parental leave shall not break the continuity
of service of an Employee but shall not be taken into account
in calculating the period of service for any purpose under the
relevant Award or Agreement.

(c) An Employee on parental leave may terminate employ-
ment at any time during the period of leave by written notice
in accordance with the relevant Award or Agreement.

(d) An Employer shall not terminate the employment of an
Employee on the grounds of the Employee’s application for
parental leave or absence on leave but otherwise the rights of
the Employer in respect of termination of employment are not
affected.

33.—BEREAVEMENT LEAVE
1. The Employee is entitled to paid leave for up to two (2)

days on the death of a Family member.
2. The two (2) days need not be consecutive and are not to

be taken during a period of any other kind of leave.
3. A request for such leave must be made as soon as possi-

ble and include the expected time away from work.
4. If requested, reasonable proof must be provided by the

Employee of the death and the relationship between the Em-
ployee and the deceased.

5. Bereavement leave is not cumulative from year to year.

34.—SKILLS DEVELOPMENT LEAVE
1. The Executive Director may grant the Employee paid skills

development leave for accredited and non accredited courses
of study and TEE study.

2. In the case of accredited courses of study at Public Insti-
tutions the Executive Director may agree to pay the required
HEC’s fees. This may be paid in whole or part and will be
considered to be a component of ongoing training and devel-
opment commitments.

3. Paid development leave will normally be granted where
the activity being undertaken—

(a) is directly relevant to the duties being undertaken
by the Employee; or

(b) is directly relevant to the business needs of OCMI;
and

(c) enhances the career development opportunities of
the Employee; and

(d) does not unduly affect or inconvenience the opera-
tions of OCMI.

4. To obtain skills development leave for accredited courses
and TEE study, the Employee must demonstrate his/her per-
sonal commitment to learning and studying by undertaking
an acceptable formal study load in his/her own time.

35.—CAREER BREAK SCHEME
1. With the approval of the Executive Director and taking ac-

count of the Employee’s and OCMI’s requirements, an Employee
may take unpaid leave for a pre-determined time to care for a
dependant or to undertake formal, further education.

2. This leave may be for the purposes of extending the nor-
mal twelve (12) month parental leave period or it may be used
to care for elderly or other dependants in need or for study
purposes. This leave may also be combined with a period of
part time work.

36.—CEREMONIAL/CULTURAL LEAVE
1. An Employee is entitled to time off work for tribal/cer-

emonial/cultural purposes.
2. Ceremonial/cultural leave may be taken as whole or part

days off. Each day or part day shall be deducted from annual
leave, public service holidays or flexi leave entitlements.

3. The Executive Director may request reasonable evidence
of the legitimate need for the Employee to be allowed time
off.

4. Time off without pay may be granted by agreement be-
tween the Executive Director and the Employee for tribal/
ceremonial/cultural purposes.

37.—FAMILY LEAVE
1. Employees with responsibilities in relation to either mem-

bers of their families or members of their households who
need care and support, shall be entitled to use up to five (5)
days per annum of sick leave credits to provide care and sup-
port for such persons.

2. The Employee is required to produce a medical certifi-
cate if care and support requirements exceed two (2)
consecutive working days.

SIGNATURES OF PARTIES TO AGREEMENT

SCHEDULE A—SALARIES
LEVEL ANNUAL SALARY ($)

On 1/07/01 1/07/02 Old Agree.
registration

Level 1
U/17 years 12,908 13,231 13,363 12,593
17 years 15,086 15,463 15,618 14,718
18 years 17,597 18,037 18,218 17,168
19 years 20,368 20,877 21,086 19,871
20 years 22,873 23,445 23,679 22,315
21 years / 1st year 25,127 25,755 26,013 24,514
22 years / 2nd year 25,902 26,549 26,815 25,270
23 years / 3rd year 26,673 27,339 27,613 26,022
24 years / 4th year 27,441 28,127 28,409 26,772
25 years / 5th year 28,214 28,920 29,209 27,526
26 years / 6th year 28,987 29,712 30,009 28,280
27 years / 7th year 29,876 30,623 30,929 29,147
28 years / 8th year 30,492 31,254 31,567 29,748
29 years / 9th year 31,401 32,186 32,508 30,635
Level 2
1st year 32,489 33,302 33,635 31,697
2nd year 33,323 34,156 34,497 32,510
3rd year 34,200 35,055 35,406 33,366
4th year 35,129 36,007 36,367 34,272
5th year 36,098 37,001 37,371 35,218
Level 3
1st year 37,431 38,367 38,750 36,518
2nd year 38,469 39,431 39,825 37,531
3rd year 39,541 40,530 40,935 38,577
4th year 40,640 41,656 42,073 39,649
Level 4
1st year 42,149 43,203 43,635 41,121
2nd year 43,330 44,413 44,857 42,273
3rd year 44,545 45,659 46,116 43,459
Level 5
1st year 46,887 48,059 48,539 45,743
2nd year 48,468 49,680 50,177 47,286
3rd year 50,112 51,365 51,879 48,890
4th year 51,819 53,114 53,645 50,555
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LEVEL ANNUAL SALARY ($)
On 1/07/01 1/07/02 Old Agree.

registration

Level 6
1st year 54,562 55,926 56,485 53,231
2nd year 56,428 57,839 58,417 55,052
3rd year 58,357 59,816 60,414 56,934
4th year 60,419 61,929 62,548 58,945
Level 7
1st year 63,580 65,169 65,821 62,029
2nd year 65,765 67,409 68,083 64,161
3rd year 68,144 69,848 70,546 66,482
Level 8
1st year 72,010 73,811 74,549 70,254
2nd year 74,781 76,650 77,417 72,957
3rd year 78,215 80,170 80,972 76,307
Level 9
1st year 82,504 84,567 85,413 80,492
2nd year 85,402 87,537 88,412 83,319
3rd year 88,708 90,925 91,835 86,544

SCHEDULE B—OCMI PRODUCTIVITY
MEASUREMENT SYSTEM 2000/2002

1. The productivity model is based on a set of Key Perform-
ance Indicators (KPIs). These KPIs are the same measures as
those used by OCMI in the Output Based Management sys-
tem. The model currently includes nineteen (19) KPIs. Details
of these KPIs are included in the table at the end of this At-
tachment.

2. A performance scale has been identified for each KPI.
This performance scale or ‘Index’ includes the following ele-
ments—

· Best Practice—the highest level of performance that
can be achieved in relation to the KPI.

· Agreed Target—the level of performance that will be
achieved by 1.7.2001 and subsequently by 1.7.2002.

· Baseline—the level of performance at the start of the
measurement period ie 1.7.2000.

· Crisis Points—the level of performance below the
baseline at which the alarm bells wills start ringing for
the organisation.

· Go Home—the lowest possible level of performance.
3. In order to combine the results from each of the KPIs the

index scales have been normalised ie Best Practice = 200,
Baseline = 100 and Go Home = 0. As a result of this the Agreed
Target and the Crisis Point can be calculated as proportional
figures between 100 & 200 and 0 & 100 respectively. Also as
a result of the normalising any result can be calculated as a
point on the 0 to 200 scale.

4. Each KPI has been weighted to reflect its relative impor-
tance to the achievement of OCMI’s overall objectives and
these weightings have been used in combining the KPIs to
form the overall result.

5. The table below provides details of the initial KPIs, their
weightings, Best Practice, Agreed Target, Baseline, Crisis Point
and Go Home points.

OCMI Productivity Model
June 2000 - June 2001

R
elative

Im
portance 

(1-
low

, 10-high)

B
est P

ractice

A
greed T

arget

B
aseline

C
risis P

oint

G
o H

om
e

Units of routine policy
advice per month

5 75 69 67 40 25Quantity

Strategic policy advice per
Quarter

10 10 5.75 5 3 1

Ministerial satisfaction with
policy advice (routine and

strategic)

8 7 6 6 4 3Quality

Satisfaction with advice as
assessed by other

stakeholders

5 7 6 5 4 2

Timeliness Policy advice provided by
the due date

8 100% 96% 96% 90% 80%

Average cost per unit of
routine policy advice

5 $299 $325 $375 $561 $899

O
utput 1 - P

olicy advice and coordination (for governm
ent)

Cost

Average cost per unit of
strategic policy advice

5 $11,213 $19,500 $31,350 $37,375 $112,125

OCMI Productivity Model
June 2000 - June 2001

R
elative

Im
portance (1-

low
, 10-high)

B
est P

ractice

A
greed T

arget

B
aseline

C
risis P

oint

G
o H

om
e

Publications issued per
Quarter

5 7 5 5 3 1

Promotional programs and
major events per Quarter

5 7 5 5 3 1

Quantity

Grants per Quarter 5 22.5 22.5 46.5 46.5 46.5

Stakeholders satisfied with
publications

5 100% 70% 70% 40% 30%

Stakeholders satisfied with
promotional programs and

major events.

5 100% 70% 70% 40% 30%

Quality

Stakeholders satisfied with
grants

5 100% 70% 70% 40% 30%

Publications issued within
agreed timeframes

3 100% 90% 90% 80% 70%

Promotional programs and
major events coordinated

within set timeframes.

5 100% 90% 90% 80% 70%

Timeliness

Grants administered within
agreed timeframes

8 100% 100% 100% 80% 70%

Average cost of publications 5 $13,500 $16,500 $17,000 $20,000 $80,000

Average cost of promotional
programs and events

5 $27,500 $30,000 $33,000 $40,000 $100,000

O
utput 2 - S

upport and advice to com
m

unity

Cost

Average cost of
administering grants

5 $10,000 $11,722 $13,666 $15,000 $50,000

SCHEDULE C—HOME BASED WORK
1. DEFINITIONS
‘Home based site’: means a private dwelling agreed between

OCMI and the Union.
‘Home based Employee’: means an Employee at the home

based site.
‘Home based work’: means regular performance of ordi-

nary hours of duty at the home based site.
‘Office based site’: means the location where the Employee

would ordinarily work if there were no home based work ar-
rangement.

2. TERMS AND CONDITIONS
Terms and conditions contained in this policy will apply to

Employees who are approved to perform their ordinary hours
of duties, or part thereof, at a home based site.

Home based work will only be approved if it does not inter-
fere with the operations of OCMI.

The Employee’s home based site will be deemed to be their
headquarters for the purposes of payment of allowances and
other arrangements.

The status of home based Employees will be identical to
that of office based Employees. All relevant awards, agree-
ments, policies and legislation shall apply and be binding.

Employees agree to maintain an accurate record of hours
worked including work carried out at the home based work
site. Employees are to be contactable during periods in which
home based work is carried out and available for communica-
tion with the Executive Director.

The home based work site may be used for overtime pro-
vided that separate written agreement is reached prior to the
commencement of overtime. Overtime hours of work will be
agreed in writing and paid in accordance with the overtime
provisions in this Agreement. A copy of the written agree-
ment will be held by both the Executive Director and the
Employee for the period during which the overtime is carried
out at the home based site.

Home based work will be on the basis that Employees spend
a designated period of time, agreed between the Executive
Director and Employees, of their usual weekly hours of duty
at the office based site.

OCMI will be responsible for the provision and maintenance
of OCMI equipment in a condition that complies with the
Western Australian Occupational Health and Safety Act 1984
and the provision of supplies as set out in Section 3 below
provided that the Employee and the Executive Director may
agree on any alternative arrangement if appropriate. Such al-
ternative arrangements must be recorded.
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Employees in home based work arrangements are prohib-
ited from contracting out their work.

The Executive Director shall ensure home based Employ-
ees have the same opportunities for career development and
training as office based Employees. In particular, home based
Employees—

a. will carry out such duties as are within the limits of
their skills, competence, training and job descrip-
tion; and

b. will be expected to undertake appropriate work-re-
lated training, occupational health and safety training
and staff development; and

c. will receive notification of career and training op-
portunities available.

Such training may include change to work design, work
organisation and technical developments in their field of em-
ployment and should occur in work time, at either the office
based site or in a recognised training centre.

3. INITIATION OF, AND APPROVAL FOR, HOME
BASED WORK.

A home based working arrangement will only be entered
into on a voluntary basis which may be initiated by the Em-
ployee. An Employee may only initiate a proposal for home
based work in respect of—

a. that Employee’s substantive position, or
b. a position in which the Employee is temporarily per-

forming duties.
Each application for a home based work arrangement is to

be considered on a case by case basis.
The Executive Director shall provide the Union with a quar-

terly report of home based work arrangements.
The Parties acknowledge that a home based work arrange-

ment will not be appropriate when an Employee is on a return
to work program, particularly a graduated return to work pro-
gram following an injury as a result of work. Should it be
considered appropriate to initiate a home based work arrange-
ment in these circumstance the Executive Director and
Employee must consult the Employee’s approved rehabilita-
tion provider prior to commencing such an arrangement.

A home based work arrangement is not a substitute for de-
pendant care. The Executive Director has the responsibility to
ensure the home based work arrangement is appropriate to
the Employee’s domestic circumstances.

The Executive Director agrees to advise Employees that it
is their responsibility to assess the personal implications of
commencing home based work with respect to taxation,
insurances, leasing or mortgage arrangements.

4. REQUIREMENTS FOR APPROVAL
Before approval can be given for a home based work ar-

rangement to commence, the Executive Director and the
Employee must agree to the following matters—

a. the address, telephone number, facsimile number and
E-mail address of the home based site.

b. the duties to be performed.
c. the days and hours of duty at the office based site

and at the home based site.
d. duration of the arrangement and agreed period of

notice for purposes of terminating the arrangement.
e. the specific facilities to be used at the home based

site.
f. the method of disseminating OCMI communication

bulletins to the home based Employee where access
to that information may be reduced.

g. methods of measuring work performance, provided
that systems-based automated work measurements
will not be used as the sole means for determining
or monitoring individual work performance.

h. details of OCMI assets and supplies to be used at
the home based site, including maintenance arrange-
ments.

i. details of Employee’s assets and supplies to be used
at the home based site for official use, including
maintenance and insurance coverage.

j. details of work space and facilities to be provided
when the Employee attends the office based site.

k. any alterations to the workplace and facilities that
may be required resulting from Occupation Health
and Safety legislation.

All matters listed above and the matters listed hereunder
shall be recorded—

a. the Employee’s name.
b. the Employee’s position indicating whether it is the

Employee’s substantive position.
c. the name and position of the Employee’s supervisor.
d. the Employee’s division/branch/department/area/

centre.
e. agreed security measures and Occupational Health

and Safety requirements.
After approval of a home based work arrangement and prior

to the arrangement commencing, OCMI will provide the Un-
ion with respect to the relevant work area details of the numbers
and classifications of staff who will be working from home.

5. JOB CHARACTERISTICS NOT CONSIDERED AP-
PROPRIATE FOR HOME BASED WORK

Employees performing the duties of a position where the
position could be described as having at least one of the fol-
lowing characteristics will not be considered for home based
work—

a. the position requires a high degree of supervision or
close scrutiny;

b. the position requires a direct client face to face con-
tact on a frequent basis without the option of easily
rescheduling;

c. the position does not lend itself to objective perform-
ance monitoring of outcomes;

d. the position requires the occupant to be a member
of a team and that regular direct face to face contact
on a daily basis with other team members at the of-
fice based site is an integral part of the job’s
responsibilities; or

e. the position has other characteristics which the Un-
ion and the Executive Director have agreed are
unsuitable for home based work.

6. ACCESS ARRANGEMENTS
The Parties acknowledge that management or management

representatives will from time to time need to obtain access to
a home based site and that the Union may also wish to visit a
member while he or she is working from a home based site.
The Parties also acknowledge that only management will re-
quire urgent access which will only be granted under terms of
this clause.

The Parties also acknowledge that the consent of the home
based Employee is required before access can be obtained to
a home based work site.

Unless urgent access is required to a home based work site,
or the home based work Employee agrees otherwise on a case
by case basis, the home based work Employee must be given
at least two (2) clear days notice of any persons’ intention to
physically enter to the home based work site. Neither man-
agement nor the Union will apply pressure to reduce this notice
period.

The purposes for which management may require urgent
access to a home based work site are—

a. maintenance of faulty equipment;
b. occupational health and safety purposes;
c. urgent security and audit purposes; or
d. other purposes agreed between the Executive Direc-

tor and the Union.
The purpose for which non-urgent access may be sought

include but are not limited to—
a. routine maintenance of equipment and supplies;
b. assessing and monitoring security arrangements of

equipment and documents;
c. routine occupational health and safety assessments;
d. access by the Union to member where office based

site access would not be adequate; or
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e. supervision where office based supervision would
not be adequate.

7. TERMINATION AND RENEGOTIATION
In the event of renegotiation as a result of the commence-

ment of a return to work program the Employee’s approved
rehabilitation provider must be consulted.

A home based working agreement may be—
a. altered or discontinued by agreement at the request

of the Executive Director or the Employee provided
that neither party will unreasonably withhold agree-
ment to alter or discontinue the arrangement;

b. terminated by the Executive Director due to opera-
tional requirements after the period of four (4) weeks’
notice including where the Employee unreasonably
withholds consent with respect to access by man-
agement or management representative in accordance
with the access details provided above;

c. terminated by the Executive Director on grounds of
inefficiency of the arrangements after four (4) weeks’
notice;

d. terminated by the Executive Director in the event of
failure to comply with Occupational Health and
Safety or security arrangements as outlined above.

Where an arrangement is terminated in accordance with the
above, the Employee will be provided with written reasons at
the time when the notice is given. In accordance with the prin-
ciples of natural justice, the Employee shall be given two (2)
weeks to reply to the written reasons and the Executive Direc-
tor will give due consideration to any response provided.

8. REVIEW OF HOME BASED WORK ARRANGE-
MENTS

A joint review shall be commenced by the Parties to the agree-
ment, three (3) months prior to expiration of the agreement.

The review will be based on survey data obtained from par-
ticipating Employees and organisational units.

All information relevant to the review will be provided to
the Union prior to the conduct of the review.

The terms of reference of the joint review will include ap-
propriate terms to evaluate—

a. any need for reimbursement of additional net costs
incurred by home based Employees;

b. any need to revise security arrangements for home
based work;

c. the need for a further review; and
d. any other matters deemed appropriate.

The Parties agree to consider other characteristics beyond
those set out above which may be inappropriate for home based
work, specifically arrangements that could involve continu-
ous and repetitive keyboarding.

PIONEER CONCRETE CEMENT TANKER
DRIVERS AGREEMENT 2000.

No. AG 245 of 2000.
2000 WAIRC 01527

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES PIONEER CONSTRUCTION
MATERIALS PTY LTD, APPLICANT
v.
TRANSPORT WORKERS’ UNION OF
AUSTRALIA, INDUSTRIAL UNION
OF WORKERS, WESTERN
AUSTRALIAN BRANCH,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED FRIDAY 8 DECEMBER 2000
FILE NO AG 245 OF 2000
CITATION NO. 2000 WAIRC 01527
_______________________________________________________________________________

Result Agreement registered
Representation
Applicant Mr J Uphill
Respondent Mr G Ferguson
_______________________________________________________________________________

Order.
HAVING heard Mr J Uphill on behalf of the Applicant and
Mr G Ferguson on behalf of the Respondent and by consent
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act 1979 hereby orders—

(1) THAT the Pioneer Concrete Cement Tanker Drivers
Agreement 2000 as filed in the Commission on 19
October 2000 in the terms of the following schedule
be and is hereby registered as an industrial agree-
ment.

(2) THAT the Pioneer Concrete Cement Tanker Drivers
Agreement 1999 No AG 17 of 1999 be and is hereby
cancelled.

(Sgd.) W S COLEMAN,
[L.S.] Chief Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “Pioneer Concrete

Cement Tanker Drivers Agreement 2000”.

2.—ARRANGEMENT
1 Title
2 Arrangement
3 Scope and Parties to the Agreement
4 Flexible Start Times
5 Rostered Days Off
6 Routine Maintenance
7 Productivity Level
8 Health & Safety
9 Training

10 Induction
11 Minimum Break
12 Dispute Settlement Procedures
13 Lunch Beak
14 Immediate Start
15 No Further Claims
16 Rate of Pay
17 Multi-Skilling
18 Redundancy
19 Afternoon Meal Allowance
20 Not To Be Used As A Precedent.
21 Wage Increases
22 Term and Signatories To The Agreement

3.—SCOPE AND PARTIES TO THIS AGREEMENT
3.1 This Agreement applies to Cement Tanker Drivers, em-

ployees of Pioneer Construction Materials, Pty Ltd, employed
pursuant to the provisions of the Transport Workers (General)
Award Number 10 of 1961 of which there are four (4) persons
employed at 4th October 2000.

3.2 Where the provisions of this Agreement and the Award
are inconsistent then the provisions of this Agreement shall
prevail.

4.—FLEXIBLE START TIMES
The parties agree that the existing flexible work practice of

which the Company has the benefit shall continue.
This practice is that employees will be required to start work

at any time between the hours of 4.00 am and 7.00 am. This
flexibility in starting times will apply to week days only and
will be implemented on a daily basis having regard for the
needs of delivery schedules and the time of the year.

Starting times earlier than 4.00 am will attract normal over-
time payments.

5.—ROSTERED DAYS OFF
5.1 The existing short working day of 8.0 hours shall be

continued with full flexibility in the taking of Rostered Days
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Off. That is Rostered days off will coincide where possible
with maintenance down time.

5.2 All employees will only be allowed to accrue a maxi-
mum of three (3) rostered days off. Once this limit has been
reached then the employer may direct the employee to take
any excess days off by giving the employee notice prior to the
close of the shift of the requirement to take a Rostered Day
Off the following day.

5.3 Employees may from time to time take part Rostered
Days Off when suitable to both parties

6.—ROUTINE MAINTENANCE
The performance of routine non-expert truck maintenance

which shall include but is not limited to cleaning the vehicle
and checking the fluids and other matters contained in the
drivers day sheet.

7.—PRODUCTIVITY LEVELS
The employees agree to commit to maintain to the best of

their ability the existing levels of productivity.
These levels are to be continuously monitored and discussed

at each Consultative Committee Meeting.

8.—HEALTH & SAFETY
The parties acknowledge and accept the intention of the

Company to improve its health and safety performance. To
assist with this improvement the employees agree to commit
to continuously improve their own health and safety perform-
ance in the workplace.

All safety equipment to be supplied by the Company and
worn by employees as necessary.

9.—TRAINING
The Company remains committed to the continual training

of all personnel so that their skills base can be enhanced, and
to provide an environment in which these new skills can be
utilised and recognised to the satisfaction of individual em-
ployees.

10.—INDUCTION
All new employees to participate in the Company employee

induction process.

11.—MINIMUM BREAK
When overtime is worked it shall, wherever practical, be

arranged for employees to have at least eight (8) consecutive
hours break between the work of successive days. When this
is not possible then employees will be paid at the rate of dou-
ble time until an eight (8) hour break can be taken.  The above
paragraph will be superseded with the requirements of the
Department of Transport “ Fatigue Management Code of Prac-
tice“ when applicable.

12.—DISPUTE SETTLEMENT PROCEDURES
A procedure for the avoidance and settlement of industrial

disputes shall apply to all operations covered by this Agree-
ment.

Any question of dispute or difficulty shall be dealt with in
accordance with the following procedure.

The objectives of the procedure is to prevent disputes and to
promote the resolution of disputes by measures based on con-
sultation, co-operation and discussion; to reduce the level of
industrial confrontation; and to avoid interruption to the per-
formance of work and the consequential loss of production
and wages.

The following principles shall apply—
12.1 A procedure involving the following three sequen-

tial stages of discussion/negotiation shall apply.
These are—

12.1.1 discussions between the employee/s con-
cerned and at his/her request the union shop
steward, delegates, and the immediate su-
pervisors; and, in the event of the issue not
being resolved

12.1.2 discussions involving the employee/s, the
shop steward/s and more senior manage-
ment; and, in the event of the issue not
being resolved

12.1.3 involving representatives from the State
Branch of the union/s concerned and the
nominated employer representatives.
There shall be an opportunity for any party
to raise the issue to a higher stage and sta-
tus quo remains until all avenues are
exhausted.

12.2 There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facili-
tated by the earliest possible advice by one party to
the other of any issue or problem which may give
rise to a grievance or dispute.

12.3 Throughout all stages of the procedure all relevant
facts shall be clearly identified and recorded.

12.4 Sensible time limits shall be allowed for the com-
pletion of the various stages of the discussions. At
least seven days should be allowed for all stages of
the discussions to be finalised.

12.5 Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted
without the dispute being resolved, the parties shall
jointly or individually refer the matter to the West
Australian Industrial Relations Commission for as-
sistance in resolving the dispute.

12.6 In order to allow for the peaceful resolution of griev-
ances the parties shall be committed to avoid
stoppages of work, lock-outs or any other bans or
limitations on the performance of work while the
procedures of negotiation and conciliation are be-
ing followed and status quo shall apply.

12.7 The Company shall ensure that all practices applied
during the operation of the procedure are in accord-
ance with safe working practices and consistent with
established custom and practice at the workplace.

13.—LUNCH BREAK
A flexible lunch break arrangement will apply, i.e. employ-

ees will take their half hour lunch break when appropriate so
as not to cause interruptions to delivery schedules. Under this
clause employees will go onto overtime rates after they have
completed eight (8) hours.

However if because of the workload a driver is unable to
take his lunch break, then at the end of the 8 hour shift a half
hour will be paid at overtime rates if the time card is endorsed
“No Lunch”.

14.—IMMEDIATE START
Employees will ensure that all pre-start checking of their

vehicle, as stated in the Pioneer Concrete “Guide for all Truck
Operators” and noted on each drivers’ Daily Work Sheet, is
completed and that they are ready to commence their duties at
their designated start time.

15.—NO FURTHER CLAIMS
There shall be no further claims during the life of this Agree-

ment except for—
15.1 increases flowing from National Wage Case deci-

sions which are expressed to apply to Enterprise
Agreements.

15.2 site allowances, site conditions and productivity in-
creases which are recoverable from the Principal and
which are applicable across the transport industry.

16.—RATE OF PAY
The rate of pay listed at item 21 shall apply to all work

performed which may from time to time require a second trailer
to be towed.

17.—MULTI-SKILLING
All employees are expected to learn to use other Company

trucks and equipment in order to improve the overall versatil-
ity in the use of Company assets.

Cement Tanker operators are to learn and comply with the
all regulations regarding self loading practices at cement load-
ing facilities from which they are operating.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.160

18.—REDUNDANCY
18.1 Definitions
18.1.1 “Redundancy” means an employment situation aris-

ing
a) Where the work available for an employee is ex-

pected to cease as a consequence of—
i) the application of technological change

ii) rationalisation of the Company’s existing
operations

iii) re-organisation, restructure or merger of the
Company

iv) the requirements of the Company for em-
ployees to carry out work of a particular
kind having ceased or expected to cease

v) the Company ceasing, modify or intend-
ing to cease or modify any of this business
but—

b) does not include the situation where, as a conse-
quence of a transfer of business of Pioneer
Construction Materials Pty Ltd to another com-
pany, an employee has accepted a contract of
employment on substantially the same terms as
the existing contract and providing for continu-
ity of service for determination of future
entitlements.

18.1.2 “Retrenchment”—means the termination of employ-
ment by the Company of an employee whose services
have become redundant.

18.1.3 “Weekly earnings”—Base rate of pay arising out of
enterprise agreements.

18.2 Avoiding Retrenchment/Alternative Employment
The Company recognises that retrenchment of an employee

is the last resort after all alternative avenues of employment
have been exhausted.

The Company will use its best endeavours to find suitable
alternative employment for an employee whose job has be-
come redundant.

An employee whose job has become redundant may be of-
fered alternative employment and agrees to undergo a 3 month
trial to determine the suitability of the position. The employee
shall not refuse any reasonable offer provided that the weekly
earnings which applied prior to the offer being made are main-
tained for 12 months

Should there by any dispute in relation to the new position
then the matter shall be dealt with in accordance with the dis-
pute resolution procedures as included in the Agreement.

This Agreement shall not apply where the Company termi-
nates a person’s employment as a consequence of conduct
that justifies dismissal including malingering, neglect of duty,
inefficiency or misconduct.

18.3 Notice of Redundancy/Retrenchment
The Company shall advise affected employees and the par-

ties to this Agreement as soon as a decision is made to effect
redundancies of the anticipated date on which the employee
is to be given formal notice of redundancy.

Period of Notice. An employee shall be given notice of ter-
mination as prescribed in the Workplace Relations Act 1996.

18.4 Severance Payments
The following severance payments shall be paid to those

employees given redundancy.
i) 2 weeks per completed year of service to a maxi-

mum of 52 weeks weekly earnings, based on weekly
earnings.

ii) payment of pro-rata long service leave after 5 years
service.

iii) ex gratia payment of 4 weeks pay based on weekly
earnings.

iv) 50% of all accumulated sick leave to be paid out.
18.5 Selection Criteria
The Company shall determine which positions are to be-

come redundant based on the circumstances which apply at
the time.

The Company shall ask for expressions of interest for vol-
unteers for redundancy and shall determine on the basis of the

person’s skills and abilities and the Company’s needs which
of the volunteers should be offered redundancy.

In the event that there are insufficient volunteers the Com-
pany reserves the right to select employees based upon the
skills and abilities of the employees and the Company’s needs.

Should any employee consider that they have been treated
unfairly in the selection process then they may use the dispute
resolution mechanism as included in this Agreement.

18.6 Counselling
The Company shall provide suitable financial, job and per-

sonal counselling to those employees wishing it. There will
be no cost to the employee for the provision of such services.

18.7 Medical Examination
The Company will arrange for all retrenched employees to

have a compulsory comprehensive medical examination in-
cluding audiometric testing at the Company’s expense prior
to termination. Such medical reports shall be made freely avail-
able to the employee concerned.

19.—AFTERNOON MEAL BREAK
In lieu of being paid a meal allowance of $4.90 and taking a

break when a meal allowance is due as a result of working
overtime the Company will increase the meal allowance to
$9.00 in favour of the employee working through this period.

20.—NOT TO BE USED AS PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms contained herein as an example or prec-
edent for other Enterprise Agreements whether they involve
Pioneer Concrete (WA) Pty Ltd or not.

21.—WAGE INCREASES
Wages Base Rate shall be increased by 3% effective from

10th February 2001 to the following levels—
Driver Grade 6—$600.26 per 38 hours.
Driver Grade 8—$638.71 per 38 hours.

Effective from 10th February 2002 The Wages Base Rate
will be adjusted to reflect inflationary increases as detailed in
the clause below.

Effective from 10th February 2003 The Wages Base Rate
will be adjusted to reflect inflationary increases as detailed in
the clause below.

Inflation
The Base Rate will be increased by 3.0% from 10th Febru-

ary 2001.
Further increases to the Base Rate will be operative from;

a) 10th February 2002, reflecting the underlying rate
of inflation as measured by the Perth CPI figure for
the year ended 30th June 2001 (see ABS publication
number 6401 at www.abs.gov.au) adjusted to exclude
the impact of the GST on the CPI, which has been
compensated for by tax reductions. For this purpose
the ABS constant tax rate measure will be used (see
ABS publication number 1350) but shall be a mini-
mum in any case of 3.0%

b) 10th February 2003, reflecting the rate of inflation
as measured by the Perth CPI figure for the year
ended 30th June 2002 (see ABS publication number
6401 at www.abs.gov.au).

22.—TERM AND SIGNATORIES TO THE AGREEMENT
This Agreement has a term of three (3) years.
SIGNED for and on )
behalf of PIONEER )
CONCRETE (WA) PTY LTD)
in the presence of: )___________________________
SIGNED for and on )
behalf of THE TRANSPORT)
WORKERS UNION OF )
AUSTRALIA, INDUSTRIAL
UNION OF WORKERS, WA)
BRANCH in the presence of:)____________________
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PIONEER CONSTRUCTION MATERIALS
AGITATOR TRUCK DRIVERS AGREEMENT 2000.

No. AG 244 of 2000.
2000 WAIRC 01526

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES PIONEER CONSTRUCTION
MATERIALS PTY LTD, APPLICANT
v.
TRANSPORT WORKERS’ UNION OF
AUSTRALIA, INDUSTRIAL UNION
OF WORKERS, WESTERN
AUSTRALIAN BRANCH,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED FRIDAY 8 DECEMBER 2000
FILE NO AG 244 OF 2000
CITATION NO. 2000 WAIRC 01526
_______________________________________________________________________________

Result Agreement registered
Representation
Applicant Mr J Uphill
Respondent Mr G Ferguson
_______________________________________________________________________________

Order.
Having heard Mr J Uphill on behalf of the Applicant and Mr
G Ferguson on behalf of the Respondent and by consent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—

(1) THAT the Pioneer Construction Materials Agitator
Truck Drivers Agreement 2000 as filed in the Com-
mission on 19 October 2000 in the terms of the
following schedule be and is hereby registered as an
industrial agreement.

(2) THAT the Pioneer Concrete Agitator Truck Drivers
Agreement 1998 No AG 273 of 1998 be and is hereby
cancelled.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the “Pioneer Construc-

tion Materials Agitator Truck Drivers’ Agreement 2000".

2.—ARRANGEMENT
1 Title
2 Arrangement
3 Scope and Parties to this Agreement
4 Existing Flexible Work Practices
5 Rostered Days Off
6 Routine Maintenance
7 Health and Safety
8 Non-Conformance Reports
9 Training

10 Induction
11 Probation Period
12 Flexible Start Times
13 Immediate Start
14 Multi Skilling
15 Saturday Overtime Payment
16 COD Collection Payment
17 Minimum Break
18 Dispute Settlement Procedure
19 Lunch Break
20 Afternoon Meal Break
21 Bag Handling Allowance
22 Travelling Between Plants
23 Redundancy
24 No Further Claims
25 Wage Increases
26 Not To Be Used As A Precedent
27 Term and Signatories to the Agreement

3.—SCOPE AND PARTIES TO THIS AGREEMENT
3.1 This Agreement applies to all employees of Pioneer

Construction Materials Pty Ltd employed pursuant to the pro-
visions of the Transport Workers (General) Award of which
there are (65) persons employed at 25th September 2000.

3.2 Where the provisions of this Agreement and the Award
are inconsistent then the provisions of this Agreement shall
prevail.

4.—EXISTING FLEXIBLE WORK PRACTICES
The parties agree that the existing flexible work place prac-

tices of which the Company has the benefit shall continue.
Those practices are as follows—

4.1 Employees are to exercise due diligence in regard to
washing out the mixer to keep the inside of the agi-
tator clean. From time to time when build up of
concrete in the mixer bowl occurs then the employee
is to perform a de-dagging function on the agitator
as required.

4.2 Employees to perform cleaning of the yard and
amenities as requested.

4.3 Employees to drive existing vehicles on the basis
that the Company’s intention is to continue its fleet
replacement program with a view to all vehicles be-
ing air-conditioned by December 2000.

5.—ROSTERED DAYS OFF
5.1 The existing working day of 8.0 hours shall be contin-

ued with full flexibility in the taking of RDO’s. That is Rostered
Days Off will coincide where possible with maintenance down
time or other building industry Rostered Days Off.

5.2 All employees will only be allowed to accrue a maxi-
mum of three (3) rostered days off. Once this limit has been
reached then the employer may direct the employee to take
any excess days off by giving the employee notice prior to the
close of the shift of the requirement to take a Rostered Day
Off the following day.

5.3 Employees may from time to time take part RDO’s when
suitable to both parties.

6.—ROUTINE MAINTENANCE
The performance of routine non-expert truck maintenance

which shall include but is not limited to cleaning the vehicle
and checking the fluids and other matters contained in the
drivers day sheet. Agitator rollers are to be greased once per
week and, where facilities are available and training has been
provided then truck tail shafts are also to be greased.

7.—HEALTH & SAFETY
The parties acknowledge and accept the intention of the

Company to continue to improve its health and safety per-
formance. To assist with this improvement the employees agree
to commit to continuously improve their own health and safety
performance in the workplace and at each Health and Safety
meeting discuss in detail all Lost Time Injuries, Medical
Treated Injuries and Minor Injuries

All safety equipment is to be supplied by the Company and
worn by employees as necessary.

8.—NON-CONFORMANCE REPORTS
The employees agree to reduce out of slump responses on

concrete tests so that the Company can reduce its number of
Non-Conformance Reports. This will be monitored during the
life of the Agreement.

9.—TRAINING
The Company remains committed to the continual training

of all personnel so that their skills base can be enhanced, and
to provide an environment in which these new skills can be
utilised and recognised to the satisfaction of individual em-
ployees.

10.—INDUCTION
All new employees are to participate in the Company em-

ployee induction process.

11.—PROBATION PERIOD
The rates of pay listed in this Agreement apply only to em-

ployees who have been fully trained in the operation of an
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agitator truck. The nominated period for this process is a pe-
riod of (3) three months. During the training period rates as
stated in the Transport Workers (General) Award shall apply.

12.—FLEXIBLE START TIMES
The parties agree that the following work practice shall ap-

ply to normal weekday starting times—
12.1 This practice is that employees shall be required to

start work at any time between the hours of 4.30am
and 7.00am. This flexibility in starting times will
apply to weekdays only and will be implemented on
a daily basis having regard for the needs of delivery
schedules and the time of the year.

12.2 Starting times earlier than 4.30am will attract nor-
mal overtime payments.

13.—IMMEDIATE START
Employees will ensure that each morning all pre-start check-

ing of their vehicle, as stated in the Pioneer Concrete “Guide
for all Truck Operators” and noted on each drivers’ Daily Work
Sheet, is completed and that they are ready to commence their
normal duties at their daily designated start time.

14.—MULTI SKILLING
All employees are expected to commit to learn to use all

other Company assets and equipment as requested in order to
improve the overall versatility of employees. This may from
time to time include the batching of concrete and the use of
Front End Loaders.

15.—SATURDAY OVERTIME PAYMENT
All employees asked to work on a Saturday will receive a

minimum payment of 4 hours per Saturday.

16.—C.O.D COLLECTION PAYMENT
This payment will no longer be applicable.

17.—MINIMUM BREAK
When overtime is worked it shall, wherever practical, be

arranged for employees to have at least eight (8) consecutive
hours break between the work of successive days. When this
is not possible then employees will be paid at the rate of dou-
ble time until an eight (8) hour break can be taken.  The above
paragraph will be superseded with the requirements of the
Department of Transport “ Fatigue Management Code of Prac-
tice“ when applicable.

18.—DISPUTE SETTLEMENT PROCEDURE
A procedure for the avoidance and settlement of industrial

disputes shall apply to all operations covered by this Agree-
ment.

Any question of dispute or difficulty shall be dealt with in
accordance with the following procedure.

The objectives of the procedures are to prevent disputes and
to promote the resolution of disputes by measures based on
consultation, co-operation and discussion; to reduce the level
of industrial confrontation; and to avoid interruption to the
performance of work and the consequential loss of produc-
tion and wages.

The following principles shall apply—
18.1 A procedure involving the following three sequen-

tial stages of discussion/negotiation shall apply.
These are—

18.1.1 discussions between the employee(s) con-
cerned and at his/her request the union shop
steward, delegates, and the immediate su-
pervisors; and, in the event of the issue not
being resolved.

18.1.2 discussions involving the employees(s), the
shop steward(s) and more senior manage-
ment; and, in the event of the issue not
being resolved.

18.1.3 involving representatives from the State
Branch of the union(s) concerned and the
nominated employer representatives.
There shall be an opportunity for any party
to raise the issue to a higher stage and sta-
tus quo remains until all avenues are
exhausted.

18.2 There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facili-
tated by the earliest possible advice by one party to
the other of any issue or problem which may give
rise to a grievance or dispute.

18.3 Throughout all stages of the procedure all relevant
facts shall be clearly identified and recorded.

18.4 Sensible time limits shall be allowed for the com-
pletion of the various stages of the discussions. At
least seven days should be allowed for all stages of
the discussions to be finalised.

18.5 Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted
without the dispute being resolved, the parties shall
jointly or individually refer the matter to the West
Australian Industrial Relations Commission for as-
sistance in resolving the dispute.

18.6 In order to allow for the peaceful resolution of griev-
ances the parties shall be committed to avoid
stoppages of work, lock-outs or any other bans or
limitations on the performance of work while the
procedures of negotiation and conciliation are be-
ing followed and status quo shall apply.

18.7 The Company shall ensure that all practices applied
during the operation of the procedure are in accord-
ance with safe working practices and consistent with
established custom and practice at the workplace.

19.—LUNCH BREAK
A flexible lunch break arrangement will apply, ie. employ-

ees will take their half hour lunch break when appropriate so
as not to cause interruptions to delivery schedules. Under this
clause employees will go onto overtime rates after they have
completed 8.0 hours.

However if because of the workload a driver is unable to
take a lunch break in the first 6 hours, then a half hour will be
paid at overtime rates if the time card is endorsed “No Lunch”.

20.—AFTERNOON MEAL BREAK
In lieu of being paid a meal allowance of $4.90 and taking a

break when a meal allowance is due as a result of working
overtime the Company will increase the meal allowance to
$12.00 in favour of the employee working through this period.

21.—BAG HANDLING ALLOWANCE
The parties agree that in compensation for the handling of

bagged products used in the concrete batching process an ad-
ditional payment will be made.

For bagged products of weight greater than (5) kg. a $1.50 per
hour allowance will be paid from the commencement of the han-
dling of the products. This is subject to a minimum of a (4) hour
$6.00 payment on any day bagged products are handled.

22.—TRAVELLING BETWEEN PLANTS
22.1 When it is necessary for employees to travel temporar-

ily on a daily basis from one plant to another then that employee
will be paid the difference between their normal travel dis-
tance to work and the extra travel distance to another plant at
the rate of $0.51 per kilometre each way.

22.2 This payment does not apply to Metropolitan Area em-
ployees when required to travel from plant to plant in the
Metropolitan Area on Saturdays, Sundays and Public Holidays.

22.3 Having regard for the location of work in the Metro
Area drivers will, from time to time, need to be permanently
transferred from one plant to another as work conditions
change. Permanent transfers between plants in the Metropoli-
tan Area will be as per the Award and subject to seven (7) days
written notice. In these instances paragraph 21.1 one of this
clause does not apply.

23.—REDUNDANCY
23.1 Definitions

23.1.1 “Redundancy” means an employment situa-
tion arising

(a) Where the work available for an em-
ployee is expected to cease as a
consequence of—

(i) the application of technological
change
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(ii) rationalisation of the Compa-
ny’s existing operations

(iii) re-organisation, restructure or
merger of the Company

(iv) the requirements of the Com-
pany for employees to carry out
work of a particular kind hav-
ing ceased or expected to cease

(v) the Company ceasing, modify
or intending to cease or modify
any of this business but—

(b) does not include the situation where,
as a consequence of a transfer of busi-
ness of Pioneer Construction Materials
Pty Ltd to another company, an em-
ployee has accepted a contract of
employment on substantially the same
terms as the existing contract and pro-
viding for continuity of service for
determination of future entitlements.

23.1.2 “Retrenchment”—means the termination of
employment by the Company of an employee
whose services have become redundant.

23.1.3 “Weekly earnings”—Base rate of pay arising
out of enterprise
agreements.

23.2 Avoiding Retrenchment/Alternative Employment
The Company recognises that retrenchment of an employee

is the last resort after all alternative avenues of employment
have been exhausted.

The Company will use its best endeavours to find suitable
alternative employment for an employee whose job has be-
come redundant.

An employee whose job has become redundant may be of-
fered alternative employment and agrees to undergo a 3 month
trial to determine the suitability of the position. The employee
shall not refuse any reasonable offer provided that the weekly
earnings which applied prior to the offer being made are main-
tained for 12 months

Should there by any dispute in relation to the new position
then the matter shall be dealt with in accordance with the dis-
pute resolution procedures as included in the Agreement.

This Agreement shall not apply where the Company termi-
nates a person’s employment as a consequence of conduct
that justifies dismissal including malingering, neglect of duty,
inefficiency or misconduct.

23.3 Notice of Redundancy/Retrenchment
The Company shall advise affected employees and the par-

ties to this Agreement as soon as a decision is made to effect
redundancies of the anticipated date on which the employee
is to be given formal notice of redundancy.

23.3.1 Period of Notice. An employee shall be given
notice of termination as prescribed in the
Workplace Relations Act 1996.

23.4 Severance Payments
The following severance payments shall be paid to those

employees given redundancy.
(i) 2 weeks per completed year of service to a maxi-

mum of 52 weeks weekly earnings, based on weekly
earnings.

(ii) payment of pro-rata long service leave after 5 years
service.

(iii) ex gratia payment of 4 weeks pay based on weekly
earnings.

(iv) 50% of all accumulated sick leave to be paid out.
23.5 Selection Criteria
The Company shall determine which positions are to be-

come redundant based on the circumstances which apply at
the time.

The Company shall ask for expressions of interest for vol-
unteers for redundancy and shall determine on the basis of the
person’s skills and abilities and the Company’s needs which
of the volunteers should be offered redundancy.

In the event that there are insufficient volunteers the Com-
pany reserves the right to select employees based upon the
skills and abilities of the employees and the Company’s needs.

Should any employee consider that they have been treated
unfairly in the selection process then they may use the dispute
resolution mechanism as included in this Agreement.

23.6 Counselling
The Company shall provide suitable financial, job and per-

sonal counselling to those employees wishing it. There will
be no cost to the employee for the provision of such services.

23.7 Medical Examination
The Company will arrange for all retrenched employees to

have a compulsory comprehensive medical examination in-
cluding audiometric testing at the Company’s expense prior
to termination. Such medical reports shall be made freely avail-
able to the employee concerned.

24.—NO FURTHER CLAIMS
There shall be no further claims during the life of this Agree-

ment except for—
Site allowances and site conditions which apply for on-
site batch plants

Productivity increases and/or site allowances which are re-
coverable from the Principal and which are applicable across
the concrete industry (ie those which are accepted and pay-
able by all the major companies such as Boral, Readymix and
Pioneer).

25.—WAGE INCREASES
Wages Base Rate shall be increased by 3% effective from

20th December 2000 to $591.17 per 38 hours.
Effective from 20th December 2001 The Wages Base Rate

will be adjusted to reflect inflationary increases as detailed in
the clause below.

Effective from 20th December 2002 The Wages Base Rate
will be adjusted to reflect inflationary increases as detailed in
the clause below.

Inflation
The Base Rate will be increased by 3.0% from 20th Decem-

ber 2000.
Further increases to the Base Rate will be operative from—

(a) 20th December 2001, reflecting the underlying rate
of inflation as measured by the Perth CPI figure for
the year ended 30th June 2001 (see ABS publica-
tion number 6401 at www.abs.gov.au) adjusted to
exclude the impact of the GST on the CPI, which
has been compensated for by tax reductions. For this
purpose the ABS constant tax rate measure will be
used (see ABS publication number 1350) but shall
be a minimum in any case of 3.0%.

(b) 20th December 2002, reflecting the rate of inflation
as measured by the Perth CPI figure for the year
ended 30th June 2002 (see ABS publication number
6401 at www.abs.gov.au).

26.—NOT TO BE USED AS PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms contained herein as an example or prec-
edent for other Enterprise Agreements whether they involve
Pioneer Construction Materials Pty Ltd or not.

27.—TERM AND SIGNATORIES TO THE AGREEMENT
This Agreement has a term of three (3) years.
SIGNED for and on
behalf of PIONEER
CONSTRUCTION
MATERIALS PTY LTD

SIGNED for and on
behalf of THE TRANSPORT
WORKERS UNION OF
AUSTRALIA, INDUSTRIAL
UNION OF WORKERS,
WA BRANCH
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PIONEER CONSTRUCTION MATERIALS PTY LTD
BYFORD QUARRY (ENTERPRISE BARGAINING)

AGREEMENT 2000.
No. AG260 of 2000.

2000 WAIRC 01530
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES PIONEER CONSTRUCTION

MATERIALS PTY LTD, APPLICANT
v.
TRANSPORT WORKERS’ UNION OF
AUSTRALIA, INDUSTRIAL UNION
OF WORKERS, WESTERN
AUSTRALIAN BRANCH,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED FRIDAY 8 DECEMBER 2000
FILE NO AG 260 OF 2000
CITATION NO. 2000 WAIRC 01530
_______________________________________________________________________________

Result Agreement registered
Representation
Applicant Mr J Uphill
Respondent Mr G Ferguson
_______________________________________________________________________________

Order.
HAVING heard Mr J Uphill on behalf of the Applicant and
Mr G Ferguson on behalf of the Respondent and by consent
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act 1979 hereby orders—

(1) THAT the Pioneer Construction Materials Pty Ltd
Byford Quarry (Enterprise Bargaining) Agreement
2000 as filed in the Commission on 8 November
2000 in the terms of the following schedule be and
is hereby registered as an industrial agreement.

(2) THAT the Pioneer Concrete (WA) Pty Ltd Byford
Quarry (Enterprise Bargaining) Agreement 1998 No
AG 31 of 1999 be and is hereby cancelled.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.

1.—TITLE
This Enterprise Agreement shall be referred to as the Pio-

neer Construction Materials Pty Ltd Byford Quarry (Enterprise
Bargaining) Agreement 2000.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope and Parties to this Agreement
4. Relationship to Parent Awards
5. Single Bargaining Unit
6. Aims and Objectives of the Agreement
7. Wages
8. Agreed Productivity Improvements
9. Recognition of Improvements

10. Meal allowance
11. Commitments
12. Term of Agreement
13. Dispute Resolution Procedure
14. Consultative Committee
15. Meeting Procedures
16. Redundancy
17. No further claims
18. Not to be used as a precedent
19. Signatories to the Agreement

3.—SCOPE AND PARTIES TO THIS AGREEMENT
(1) This Agreement shall apply to and be binding on Pio-

neer Construction Materials Pty Ltd (”the Company”) and the
employees identified in clause 7 of this agreement who are

engaged in or in connection with the Company’s Byford
Quarry operations. Upon registration, the terms of the Agree-
ment shall be binding upon an estimated six (7) employees.

(2) This Agreement shall also be binding upon the Trans-
port Workers’ Union of Australia, Industrial Union of Workers,
Western Australian Branch (TWU).

This Agreement replaces the Pioneer Concrete (WA) Pty
Ltd Byford Quarry (Enterprise Bargaining) Agreement 1998
No. Ag 31 of 1999.

4.—RELATIONSHIP TO PARENT AWARDS
This agreement shall be used and interpreted wholly in con-

nection with the following Awards;
(1) Quarry Workers Award No 13 of 1968
(2) Transport Workers (General) Award No. 10 of 1961
Where there is any inconsistency between this Agreement

and the Awards, this Agreement shall prevail to the extent of
any inconsistency.

5.—SINGLE BARGAINING UNIT
(1) In accordance with the State Wage Decision in January

1992 (72 WAIG 191) the employees and the Company have
formed a Single Bargaining Unit in respect to the Byford
Quarry operation.

(2) The Single Bargaining Unit will ensure that the frame-
work of this Enterprise Agreement is adhered to by regularly
conferring with management through the meeting of the Con-
sultative Committee.

(3) The Single Bargaining Unit will assist in the implemen-
tation of measures that are designed to improve the efficiency
and productivity of the Enterprise that have been agreed to by
the parties.

6.—AIMS AND OBJECTIVES OF THE AGREEMENT
(1) The purpose of entering into an Enterprise Bargaining

Agreement is to increase the productivity, efficiency and flex-
ibility of the Byford Quarry to ensure Pioneer Concrete
remains competitive within the quarrying industry.

(2) Pioneer Concrete remains committed to the continual
training of all quarry personnel so that their skills base can be
enhanced, and to provide an environment in which these new
skills can be utilised and recognised to the satisfaction of in-
dividual employees.

(3) Furthermore, the Company recognises the need to im-
prove occupational health and safety for all employees and is
therefore committed to the development and implementation
of health and safety initiatives. This Agreement provides for
the participation of all employees in these initiatives in order
that the quarry becomes a safer working environment.

7.—WAGES
The wage rates to apply pursuant to this Agreement are as

follows—

Level Current Base Rate @ Base Rate Base Rate
Base 1st November 12 months 12 months
Rate 2000 after  Base Rate after  Base Rate

 @ 31st October  @ 30th October
2001 2002

Quarry
Workers Commencement 513.52 539.20 See Inflation See Inflation

clause below  clause below
Level 1 570.58 599.11
Level 2 577.43  606.30
Leading Hand/

Driller 593.63  622.50

Note 1: Other than the meal, shift and agreed allowances specified in this Agreement, the above wage rates are inclusive of all
other industry and work related allowances and special rates and provisions which would have otherwise been payable under the
awards relevant to work under this Agreement.

Note 3: Casuals shall be paid 20% in addition to the ordi-
nary rate

Agreed allowances
(a) Crane—for holders of recognised Certificate of Compe-

tence—$12.30/week
(b) First Aid—for holders of recognised Senior 1st Aid cer-

tificate—$6.35/week
Classification Definitions
Quarry Workers

(i) Commencement—Up to one (1) months permanent
employment

(ii) Level 1—Greater than one (1) months employment
and carry out work such as mobile plant opera-
tion, assist quarry workers at higher levels and train
quarry workers up to Level 1
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(iii) Level 2—Level 1 plus recognition of skills attained.
Shall include at least 2 of—
Face loader operation competency
Sales loader operation competency
Fixed Plant competency (Including computer/PLC
control operation)
Train workers up to Level 2

(iv) Leading Hand—Level 2 plus leading hand respon-
sibilities and/or Drill Operation competency

INFLATION
1.0 The Base Rate will be increased by 5.0% from 1st No-

vember 2000.
2.0 Further increases to the Base Rate will be operative

from—
a) 31st October 2001, reflecting the underlying rate of

inflation as measured by the Perth CPI figure for the
year ended 30th June 2001 (see ABS publication
number 6401 at www.abs.gov.au) adjusted to exclude
the impact of the GST on the CPI, which has been
compensated for by tax reductions. For this purpose
the ABS constant tax rate measure will be used (see
ABS publication number 1350) but shall be a mini-
mum in any case of 3.0%.

b) 30th October 2002, reflecting the rate of inflation as
measured by the Perth CPI figure for the year ended
30th June 2002 (see ABS publication number 6401
at www.abs.gov.au).

 8.—AGREED PRODUCTIVITY IMPROVEMENTS
(1) Electronic Funds Transfer
It is agreed that all wages for all employees will be paid

weekly by the electronic funds transfer into the employee’s
nominated financial institution account.

(2) Use of Staff Personnel
(a) Staff personnel will be used to operate any plant or

machinery for the purpose of optimising productiv-
ity and efficiency. This will only apply in situations
of employee absenteeism, up to one (1) shift, or to
relieve employees during rest periods and meal
breaks.

(b) It is not the intention of the Company to reduce or-
dinary or overtime earnings for employees, however
the parties acknowledge the importance of keeping
plant and machinery working within the scope of
operating hours.

(3) Immediate Starts
a) Employees will ensure that they are on their ma-

chines or at their place of work by their designated
start times.

b) The Company may require up to two employees to
start work half an hour earlier to ensure the prepara-
tions of machines and plant for a prompt start.

(4) Staggered Rest Periods
Meal breaks may be staggered to ensure the continued use

of plant and machinery. No employee will be required to com-
mence a meal break before 11.30am or after 1.30pm.

(5) Annual Leave
All employees will reduce total accrued annual leave enti-

tlements to ten days or less by each anniversary date of this
Agreement.

Notwithstanding this, on the occasion of a written leave
application submitted prior to 1st November in any year the
total accrual of ten days may be extended.

(6) Absence Through Sickness
a) The parties agree that the Consultative Committee

and management work together to achieve a signifi-
cant reduction in absenteeism through sickness.

b) A target of 8 days (per single/double sickness days)
has been agreed whereby employees commit to
achieving this target.

c) Normal award provisions will apply in that any em-
ployee will be required to produce a doctor’s
certificate after having had 2 days off in a 12 month
period with no certificate. Genuine sickness (e.g.

broken arm) would not be included in this annual
target of 8 days.

(7) Occupational Health and Safety
The parties to this Agreement recognise the need to con-

tinue occupational health and safety of the workplace by
targeting zero lost time injuries through the implementation
of health and safety improvement programs.A consultative
pro-active approach to health and safety initiatives shall con-
tinue to the benefit of all whom work on the site and to assist
in the development of work place best practices.

(8) Work Distribution and Contactors
The Company will offer to employees the opportunity to

perform work which is ordinarily and able to be performed
by Pioneer employees, before offering such work to contrac-
tors. The Company will consult with delegates on site prior to
the use of any contractor so that employees are aware of what
the contractor is doing and what the duration is.

9.—RECOGNITION OF IMPROVEMENTS
(1) For a minimum of 1% improvement on Budgeted vari-

able costs a payment of1.0% of normal time earnings for the
assessed period.

(2) For a minimum of 20% continual improvement in NCR’s
(total of quality and environmental) over the previously as-
sessed period, a payment of 1.0% of normal time earnings for
the assessed period.

The preceding payments shall be paid to each permanent
employee (not casual), on a pro rata basis of completed weeks
of service within the assessed period, whom has qualified for
the recognition payment by achieving at least our (4) full weeks
of continuous service within the 26 week period of measure-
ment.

Assessed Periods
July 2000—December 2000
January 2001 -June 2001
July 2001—December 2001
January 2002—June 2002 etc.

Payment shall be made in the first full pay period immedi-
ately after the completion of financial accounts for the assessed
period ( 6 monthly)

10.—MEAL ALLOWANCE
(1) All permanent employees will receive a weekly meal

allowance of $42.00 in lieu of all other meal allowances, pro-
viding a full week has been worked.

A full week is deemed to include time off on Rostered Days
Off, paid Public Holidays and certified sick leave.

Upon compliance, this payment shall be paid in the follow-
ing manner—

a) $20.00 shall be added to the Base Rate for all per-
manent full time employees and

b) $22.00 shall be a lump sum payment.
(2) This payment will not be made during periods of annual

leave or workers compensation

11.—COMMITMENTS
The Company recognises that employee contribution is es-

sential to improve performance and therefore accepts those
commitments by employees to work towards agreed targets
as sincere and in the overall interest of increasing productiv-
ity and efficiency for the collective benefit of the Company
and its workforce.

Furthermore, the Company maintains a commitment to
multi-skilling and training so that employees can improve their
skills base, develop a career within the mining industry and
have greater job satisfaction.

All employees agree to carry out any tasks which may or
may not involve use of tools, plant and equipment, within
their skills, competency or training as directed by the Com-
pany.

12.—TERMS OF AGREEMENT
This Agreement shall remain in force until 1 November 2003.
At least three (3) months prior to 1 November 2003, the

parties to this Agreement shall meet to negotiate a new Agree-
ment.
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13.—DISPUTE RESOLUTION PROCEDURE
The following procedure is to be followed by the parties at

Byford Quarry in connection with questions, disputes or dif-
ficulties arising under this Agreement—

a) The matter shall first be discussed by the employee
or shop steward with his foreman or supervisor.

b) If not settled, the matter shall be discussed between
the accredited union representative and the other ap-
propriate officer of the employer.

c) If not settled, the entire dispute shall be documented,
and then further discussions between the Union Sec-
retary or other appropriate official of the Union, and
the appropriate representative of the employer.

d) The parties shall make all reasonable attempts to re-
solve the questions, disputes or difficulties before
referring it to the Western Australian Industrial Re-
lations Commission.

e) Throughout the above procedures, work shall con-
tinue normally and the status quo remains, on the
understanding that there is to be no other action, in-
cluding strikes, work bans, nor variations to work
practices.

f) It is understood that reasonable time be given for
each of stages (a) to (d) to be finalised.

14.—CONSULTATIVE COMMITTEE
A Consultative Committee shall be established for the pur-

pose of reviewing the operation of this Agreement and to assist
in the implementation of measures that are designed to im-
prove the efficiency and productivity of the enterprise.

The Consultative Committee shall consist of representatives
from the work group covered by this Agreement and relevant
management personnel.

15.—MEETING PROCEDURES
To ensure all employees are kept informed of progress and

to maintain levels of productivity and service to our clients
during negotiations of this Agreement, replacement Agree-
ments and matters arising from this Agreement, the parties
agreed to adopt the following procedure for conducting “Re-
port Back Meetings”.

A report back meeting shall mean a meeting of all, or the
majority of available employees covered by this Agreement
including the duly elected union delegate which is authorised
by the Quarry Manager for purpose of discussing progress of
the Enterprise Agreement.

a) Report back meetings will usually be scheduled af-
ter lunch;

b) All report back meetings shall be authorised by the
Quarry Manager and such authorisation shall not be
unreasonably withheld;

c) The duration of the meeting will be determined by
the Quarry Manager before the meeting is convened.
Any subsequent extension may be approved by the
Quarry Manager before the authorised time of the
initial meeting expires.

d) An employee who fails to return to work within 15
minutes of any authorised report back meeting will
not be paid beyond the authorised duration.

16.—REDUNDANCY
16.1 Definitions

16.1.1 “Redundancy” means an employment situation
arising
a) Where the work available for an employee is

expected to cease as a consequence of—
i) the application of technological change

ii) rationalisation of the Company’s ex-
isting operations

iii) re-organisation, restructure or merger
of the Company

iv) the requirements of the Company for
employees to carry out work of a par-
ticular kind having ceased or expected
to cease

v) the Company ceasing, modify or in-
tending to cease or modify any of its
business but

b) does not include the situation where, as a con-
sequence of a transfer of business of Pioneer
Construction Materials Pty Ltd to another
company, an employee has accepted a con-
tract of employment on substantially the same
terms as the existing contract and providing
for continuity of service for determination of
future entitlements.

16.1.2 “Retrenchment”—means the termination of em-
ployment by the Company of an employee whose
services have become redundant.

16.1.3 “Weekly earnings”—Base rate of pay arising out
of enterprise agreements.

16.2 Avoiding Retrenchment/Alternative Employment
The Company recognises that retrenchment of an employee

is the last resort after all alternative avenues of employment
have been exhausted.

The Company will use its best endeavours to find suitable
alternative employment for an employee whose job has be-
come redundant.

An employee whose job has become redundant may be of-
fered alternative employment and agrees to undergo a 3 month
trial to determine the suitability of the position. The employee
shall not refuse any reasonable offer provided that the weekly
earnings which applied prior to the offer being made are main-
tained for 12 months.

Should there by any dispute in relation to the new position
then the matter shall be dealt with in accordance with the dis-
pute resolution procedures as included in the Agreement.

This Agreement shall not apply where the Company termi-
nates a person’s employment as a consequence of conduct
that justifies dismissal including malingering, neglect of duty,
inefficiency or misconduct.

16.3 Notice of Redundancy/Retrenchment
The Company shall advise affected employees and the par-

ties to this Agreement as soon as a decision is made to effect
redundancies of the anticipated date on which the employee
is to be given formal notice of redundancy.

16.3.1 Period of Notice. An employee shall be given
notice of termination as prescribed in the
Workplace Relations Act 1996.

16.4 Severance Payments
The following severance payments shall be paid to those

employees given redundancy.
i) 2 weeks per completed year of service to a maxi-

mum of 52 weeks weekly earnings, based on weekly
earnings.

ii) payment of pro-rata long service leave after 5 years
service.

iii) ex gratia payment of 4 weeks pay based on weekly
earnings.

iv) 50% of all accumulated sick leave to be paid out.
16.5 Selection Criteria
The Company shall determine which positions are to be-

come redundant based on the circumstances which apply at
the time.

The Company shall ask for expressions of interest for vol-
unteers for redundancy and shall determine on the basis of the
person’s skills and abilities and the Company’s needs which
of the volunteers should be offered redundancy.

In the event that there are insufficient volunteers the Com-
pany reserves the right to select employees based upon the
skills and abilities of the employees and the Company’s needs.

Should any employee consider that they have been treated
unfairly in the selection process then they may use the dispute
resolution mechanism as included in this Agreement.

16.6 Counselling
The Company shall provide suitable financial, job and per-

sonal counselling to those employees wishing it. There will
be no cost to the employee for the provision of such services.
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16.7 Medical Examnation
The Company will arrange for all retrenched employees to

have a compulsory comprehensive medical examination in-
cluding audiometric testing at the Company’s expense prior
to termination. Such medical reports shall be made freely avail-
able to the employee concerned.

17.—NO FURTHER CLAIMS
1) Subject to subclause (2) hereof, it is a condition of this

Agreement that the parties will not seek any further claims,
with respect to wages and working conditions, unless they are
consistent with the State Wage Case Principles.

2) The parties remain in dispute over the entitlement to al-
lowances for Quarry workers and have agreed to resolve this
matter during the life of this Agreement. Any decision arising
from arbitration over allowances for the Red Hill Quarry shall
be applied to the circumstances and pattern of work at the
Byford Quarry and incorporated into this Agreement with ef-
fect from the first pay period on or after 1 December 1998.
Whilst this issue is being resolved and for the duration of this
Agreement, normal work practices will continue.

18.—NOT TO BE USED AS A PRECEDENT
It is a condition of this Agreement that the parties will not

seek to use the terms contained herein as an example or prec-
edent for other Enterprise Agreements whether they involve
Pioneer Construction Materials Pty Ltd or not.

19.—SIGNATORIES TO THE AGREEMENT
.............................................................................
On behalf of Pioneer Construction Materials Pty Ltd
..............................................................................
On behalf of The Transport Workers Union, Industrial Un-

ion of Workers, Western Australian Branch.

PIONEER CONSTRUCTION MATERIALS RED
HILL QUARRY (ENTERPRISE BARGAINING)

AGREEMENT 2000.
No. AG 261 of 2000.

2000 WAIRC 01531
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES PIONEER CONSTRUCTION

MATERIALS PTY LTD, APPLICANT
v.
TRANSPORT WORKERS’ UNION OF
AUSTRALIA, INDUSTRIAL UNION
OF WORKERS, WESTERN
AUSTRALIAN BRANCH,
RESPONDENT

CORAM CHIEF COMMISSIONER COLEMAN
DELIVERED FRIDAY 8 DECEMBER 2000
FILE NO AG 261 OF 2000
CITATION NO. 2000 WAIRC 01531
_______________________________________________________________________________

Result Agreement registered
Representation
Applicant Mr J Uphill
Respondent Mr G Ferguson
_______________________________________________________________________________

Order.
Having heard Mr J Uphill on behalf of the Applicant and Mr
G Ferguson on behalf of the Respondent and by consent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—

(1) THAT the Pioneer Construction Materials Red Hill
Quarry (Enterprise Bargaining) Agreement 2000 as
filed in the Commission on 8 November 2000 in the
terms of the following schedule be and is hereby
registered as an industrial agreement.

(2) THAT the Pioneer Concrete (WA) Pty Ltd Red Hill
Quarry and Maintenance Workshop (Enterprise Bar-
gaining) Agreement 1998 No, AG 6 of 1999 and the
Pioneer Concrete Herne Hill Quarry Operation 1996
Redundancy Agreement 1996 No AG 1 of 1997 be
and are hereby cancelled.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.

1.—TITLE
This Enterprise Agreement shall be referred to as the Pio-

neer Construction Materials Red Hill Quarry (Enterprise
Bargaining) Agreement 2000.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Scope and Parties to this Agreement
4. Relationship to Parent Awards
5. Single Bargaining Unit
6. Aims and Objectives of the Agreement
7. Wages
8. Agreed Productivity Improvements
9. Recognition of Improvements

10. Meal allowance
11. Commitments
12. Term of Agreement
13. Dispute Resolution Procedure
14. Consultative Committee
15. Meeting Procedure
16. Redundancy
17. No Further Claims
18. Not To Be Used As A Precedent
19. Signatories to the Agreement

3.—SCOPE AND PARTIES TO THIS AGREEMENT
This Agreement shall apply to and be binding on Pioneer Con-

struction Materials Pty Ltd, (”the Company”) and all the employees
engaged in the Company’s Red Hill Quarry operation.

Upon registration, the terms of the Agreement shall be bind-
ing upon an estimated twelve (12) employees.

This Agreement shall also be binding upon the following
organisations of employees—

(1) Transport Workers’ Union of Australia, Industrial
Union of Workers, Western Australian Branch
(TWU).

(2) Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers, Western Aus-
tralian Branch (AMWU).

This Agreement replaces both the Pioneer Concrete (WA)
Pty Ltd Red Hill Quarry and Maintenance Workshop (Enter-
prise Bargaining) Agreement 1998 No. Ag 6 of 1999 and the
Pioneer Concrete Herne Hill Quarry Operation 1996 Redun-
dancy Agreement 1996 No. Ag 1 of 1997.

4.—RELATIONSHIP TO PARENT AWARDS
This agreement shall be applied and interpreted wholly in

connection with the following Awards—
(1) Quarry Workers Award No 13 of 1968
(2) Transport Workers (General) Award No. 10 of 1961
(3) Metal Trades (General) Award 1966 No. 13 of 1965

Where there is any inconsistency between this Agreement
and the Awards, this Agreement shall prevail to the extent of
any inconsistency.

5.—SINGLE BARGAINING UNIT
(1) In accordance with the State Wage Decision in January

1992 (72 WAIG 191) the employees and the Company have
formed a Single Bargaining Unit in respect to the Red Hill
Quarry operations.

(2) The Single Bargaining Unit will ensure that the frame-
work of this Enterprise Agreement is adhered to by regularly
conferring with management through the meeting of the Con-
sultative Committee established pursuant to Clause 14 of this
Agreement.
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6.—AIMS AND OBJECTIVES OF THE AGREEMENT
(1) The purpose of entering into an Enterprise Bargaining

Agreement is to increase the productivity, efficiency and flex-
ibility of the Red Hill Quarry to ensure Pioneer Construction
Materials remains competitive within the quarrying industry.

(2) Pioneer Construction Materials remains committed to
the continual training of all quarry personnel so that their skills
base can be enhanced, and to provide an environment in which

these new skills can be utilised and recognised to the satisfac-
tion of individual employees.

(3) Furthermore, the Company recognises the need to im-
prove occupational health and safety for all employees and is
therefore committed to the development and implementation
of health and safety initiatives. This Agreement provides for
the participation of all employees in these initiatives in order
that the quarry continues as a safe working environment.

7.—WAGES
The wage rates to apply pursuant to this Agreement are as follows—

Level Current Base Base Rate @ Base Rate 12 Base Rate 12
 Rate   4th October 2000 months after  months after

 Base Rate @ Base Rate @
 3rd October 2001 2nd October 2002

Quarry Workers Commencement 513.52 539.20 See Inflation See Inflation
 Level 1 570.58 599.11 clause below clause below
Level 2 581.04 610.09
Leading Hand / Driller 597.24 626.29
Note 1: Other than the meal, shift and agreed allowances specified in this Agreement, the above wage
rates are inclusive of all other industry and work related allowances and special rates and provisions
which would have otherwise been payable under the awards relevant to work under this Agreement.

Maintenance Workers Level 1 633.24 664.90 See Inflation See Inflation
Level2 713.89 749.58 clause below clause below
Mechanic Fitter/Turner 713.89 749.58
Note 1: Other than the meal and agreed allowances specified in this Agreement, the above wage rates are
inclusive of all other industry and work related allowances and special rates and provisions which would
have otherwise been payable under the awards relevant to work under this Agreement.

Note 3: Casuals shall be paid 20% in addition to the ordi-
nary rate

Agreed allowances
(a) Crane—for holders of recognised Certificate of Compe-

tence—$12.30/week
(b) First Aid—for holders of recognised Senior 1st Aid cer-

tificate—$6.35/week
Classification Definitions
A—Quarry Workers

(i) Commencement—Up to one (1) months permanent
employment

(ii) Level 1—Greater than one (1) months employment
and carry out work such as mobile plant operation,
assist quarry workers at higher levels and train quarry
workers up to Level 1

(iii) Level 2—Level 1 plus recognition of skills attained.
Shall include at least 2 of—

Weighbridge competency (Computer Dispatch
operation)
Make up and reconcile banking returns
Face loader operation competency
Sales loader operation competency
Dump Truck operation competency
Fixed Plant competency (Including computer/
PLC control operation)
Train workers up to Level 2

(iv) Leading Hand—Level 2 plus leading hand respon-
sibilities and/or
—Drill Operation competency

B—Maintenance Workers
(i) Level 1—Up to 1 (one) months permanent employment
(ii) Level 2

Mechanic/Fitter Turner—Level 1 and recognised
Trade Certificate

INFLATION
1.0 The Base Rate will be increased by 5.0% from 4th Oc-

tober 2000.
2.0 Further increases to the Base Rate will be operative

from—
(a) 3rd October 2001, reflecting the underlying rate of

inflation as measured by the Perth CPI figure for the

year ended 30th June 2001 (see ABS publication
number 6401 at www.abs.gov.au) adjusted to exclude
the impact of the GST on the CPI, which has been
compensated for by tax reductions. For this purpose
the ABS constant tax rate measure will be used (see
ABS publication number 1350) but shall be a mini-
mum in any case of 3.0%.

(b) 2nd October 2002, reflecting the rate of inflation as
measured by the Perth CPI figure for the year ended
30th June 2002 (see ABS publication number 6401
at www.abs.gov.au).

8.—AGREED PRODUCTIVITY IMPROVEMENTS
(1) Electronic Funds Transfer
It is agreed that all wages for all employees will be paid

weekly by the electronic funds transfer into the employee’s
nominated financial institution account.

(2) Use of Staff Personnel
(a) Staff personnel will be allowed to operate any plant or

machinery for the purpose of optimising productivity and ef-
ficiency. This would only apply in situations of employee
absenteeism, up to one (1) shift, or to relieve employees dur-
ing rest periods and meal breaks.

(b) It is not the intention of the Company to reduce ordinary
or overtime earnings for employees, however the parties ac-
knowledge the importance of keeping plant and machinery
working within the scope of operating hour.

(3) Immediate Starts
(a) The employees will ensure that they are on their ma-

chines or at their place of work by their designated start times.
(b) The Company may require up to two employees to start

work half an hour earlier to ensure the preparations of ma-
chines and plant for a prompt start.

(4) Work Distribution and Contractors
The Company will offer to employees the opportunity to

perform work which is ordinarily and able to be performed
by Pioneer employees, before offering such work to contrac-
tors. This commitment is subject to the nature of work being
suitable and the hours of work being equally flexible.

(5) Staggered Rest Periods
Meal breaks may be staggered to ensure the continued use

of plant and machinery. No employee will be required to com-
mence a meal break before 11.30am or after 1.30pm.
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(6) Rostered Days Off
(a) At least two working days notice will be given prior to

the taking of a rostered day off.
(b) All employees will only be allowed to accrue a maxi-

mum of five (5) rostered days off. Once this limit has been
exceeded the employer may direct the employee to take any
excess accrued in accordance with subparagraphs (a) and (b).

(c) Employees shall by agreement with the employer have
the option of working ordinary hours by either—

(i) 38 hours per week or
(ii) working 40 hours per week and accruing 2 hours

per week rostered time off
(7) Annual Leave
All employees will reduce total accrued annual leave enti-

tlements to ten days or less by each anniversary date of this
Agreement.

Notwithstanding this, on the occasion of a written leave
application submitted prior to 1st October in any year the to-
tal accrual of ten days may be extended.

(8) Absence Through Sickness
(a) The Consultative Committee has agreed that Manage-

ment/Employees work together to achieve a significant
reduction in absenteeism through sickness.

(b) A target of 8 days (per single/double sickness days) has
been agreed by the committee, whereby employees commit
to achieving this target.

(c) Normal award provisions will apply in that any employee
will be required to produce a doctors certificate after having
had 2 days off in the 12 months period with no certificate.
Genuine sickness (e.g. broken arm) would not be included in
this annual target of 8 days.

(9) Occupational Health and Safety
(a) The parties to this Agreement recognise the need to con-

tinue the occupational health and safety of the workplace by
targeting zero lost time injuries through the implementation
of health and safety improvement programs.

(b) A consultative pro active approach to health and safety
initiatives shall continue to the benefit of all whom work on
the site and to assist in the development of work place best
practices.

(c) All parties acknowledge the injury management and reha-
bilitation policy of Pioneer Construction Materials and recognise
the recovery benefits of an early return to the workplace.

(10) Flexible Starts
(a) Parties to this Agreement recognise that starting times

need to be arranged on a flexible basis to gain optimum pro-
ductivity and satisfy our customers requirements.

The commitment to flexible starting times is intended to be
used in periods of downturn in sales and/or production attrib-
utable to seasonal change (ie Winter months of June ,July,
August),or maintenance or any other unforeseen circumstance.

(c) Employees shall be notified before finishing a shift on
the previous day if their start time for the following day is to
alter within the agreed spread of hours.

(d) The spread of hours shall be 5.30am to 6.30pm and work
outside these hours incurs normal overtime penalties.

Given this, no worker shall be asked to start work after
7.30am Monday to Friday.

Note however, these spread of hours may be varied by mu-
tual agreement on site between employees and the employer.

(e) If an employee is asked to start a shift before 5.30am
then normal overtime penalties apply up until 5.30am. The
work day shall not be completed prior to the normal knock
off time as a result of this earlier start.

(f) If an employee is not notified prior to conclusion of a
shift of a change to start time, then the rostered start time shall
be deemed to be the start time for the following day.

9.—RECOGNITION OF IMPROVEMENTS
(1) For a minimum of 1.0% improvement on Budgeted vari-

able costs a payment of 1.0% of normal time earnings for the
assessed period.

(2) For a minimum of 20% continual improvement in NCRs
(total of Quality and Environmental) over previously assessed

periods, a payment of 1.0% of normal time earnings for the
assessed period.

Assessed Periods
July 2000—December 2000
January 2001 -June 2001
July 2001—December 2001
January 2002—June 2002 etc.

Payment shall be made in the first full pay period immedi-
ately after the completion of financial accounts for the assessed
period ( 6 monthly)

10.—MEAL ALLOWANCE
(1) All permanent employees will receive a weekly meal

allowance of $42.00 in lieu of all other meal allowances, pro-
viding a full week has been worked.

A full week is deemed to include time off on Rostered Days
Off, paid Public Holidays and certified sick leave.

Upon compliance, this payment shall be paid in the follow-
ing manner—

(a) $20.00 shall be added to the Base Rate for all per-
manent full time employees and

(b) $22.00 shall be a lump sum payment.
(2) This payment will not be made during periods of annual

leave or workers compensation

11.—COMMITMENTS
The Company recognises that employee contribution is es-

sential to improve performance and therefore accepts those
commitments by employees to work towards agreed targets
as sincere and in the overall interest of increasing productiv-
ity and efficiency for the collective benefit of the Company
and its workforce.

Furthermore, the Company maintains a commitment to
multi-skilling and training so that employees can improve their
skills base, develop a career within the mining industry and
have greater job satisfaction.

All employees agree to carry out any tasks which may or
may not involve use of tools, plant and equipment, within their
skills, competency or training as directed by the Company.

12.—TERM OF AGREEMENT
This Agreement shall remain in force for three (3) years

from 1st October 2000.
At least three (3) months prior to 1st October 2003, the par-

ties to this agreement shall meet to negotiate a new Agreement.

13.—DISPUTE RESOLUTION PROCEDURE
The following procedure is to be followed by the parties at

Red Hill Quarry in connection with questions, disputes or dif-
ficulties arising under this Agreement—

(a) The matter shall first be discussed by the employee
or shop steward with his foreman or supervisor.

(b) If not settled, the matter shall be discussed between
the accredited union representative and the other ap-
propriate officer of the employer.

(c) If not settled, the entire dispute shall be documented,
and then further discussions between the Union Sec-
retary or other appropriate official of the Union, and
the appropriate representative of the employer.

(d) The parties shall make all reasonable attempts to re-
solve the questions, disputes or difficulties before
referring it to the Western Australian Industrial Re-
lations Commission.

(e) Throughout the above procedures, work shall con-
tinue normally and the status quo remains, on the
understanding that there is to be no other action, in-
cluding strikes, work bans, nor variations to work
practices.

(f) It is understood that reasonable time be given for
each of stages (a) to (d) to be finalised.

14.—CONSULTATIVE COMMITTEE
A Consultative Committee has been established for the pur-

pose of reviewing the operation of this Agreement and to assist
in the implementation of measures that are designed to im-
prove the efficiency and productivity of the Enterprise.
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15.—MEETING PROCEDURES
To ensure all employees are kept informed of progress and

to maintain levels of productivity and service to our clients
during negotiations of this Agreement, replacement Agree-
ments and matters arising from this Agreement, the parties
have agreed to adopt the following procedure for conducting
“Report Back Meetings”.

A Report Back meeting shall mean a meeting of all, or the
majority of available employees covered by this Agreement
including the duly elected union delegates which is author-
ised by the Quarry Manager for the purpose of discussing
progress of the Enterprise Agreement.

(a) Report back meetings will usually be scheduled after
lunch;

(b) All report back meetings shall be authorised by the
Quarry Manager and such authorisation shall not be unrea-
sonably withheld;

(c) The duration of the meeting will be determined by the
Quarry Manager before the meeting is convened. Any subse-
quent extension may be approved by the Quarry Manager
before the authorised time of the initial meeting expires.

(d) An employee who fails to return to work within 15 min-
utes after the conclusion of any authorised report back meeting
will not be paid beyond the authorised duration.

16.—REDUNDANCY
16.1 Definitions
16.1.1 “Redundancy” means an employment situation aris-

ing
(a) Where the work available for an employee is expected to

cease as a consequence of—
(i) the application of technological change

(ii) rationalisation of the Company’s existing operations
(iii) re-organisation, restructure or merger of the Com-

pany
(iv) the requirements of the Company for employees to

carry out work of a particular kind having ceased or
expected to cease

(v) the Company ceasing, modify or intending to cease
or modify any of its business but

(b) does not include the situation where, as a consequence
of a transfer of business of Pioneer Construction Materials
Pty Ltd to another company, an employee has accepted a con-
tract of employment on substantially the same terms as the
existing contract and providing for continuity of service for
determination of future entitlements.

16.1.2 “Retrenchment”—means the termination of employ-
ment by the Company of an employee whose services have
become redundant.

16.1.3 “Weekly earnings”—Base rate of pay arising out of
enterprise agreements.

16.2 Avoiding Retrenchment/Alternative Employment
The Company recognises that retrenchment of an employee

is the last resort after all alternative avenues of employment
have been exhausted.

The Company will use its best endeavours to find suitable
alternative employment for an employee whose job has be-
come redundant.

An employee whose job has become redundant may be of-
fered alternative employment and agrees to undergo a 3 month
trial to determine the suitability of the position. The employee
shall not refuse any reasonable offer provided that the weekly
earnings which applied prior to the offer being made are main-
tained for 12 months.

Should there by any dispute in relation to the new position
then the matter shall be dealt with in accordance with the dis-
pute resolution procedures as included in the Agreement.

This Agreement shall not apply where the Company termi-
nates a person’s employment as a consequence of conduct
that justifies dismissal including malingering, neglect of duty,
inefficiency or misconduct.

16.3 Notice of Redundancy/Retrenchment
The Company shall advise affected employees and the par-

ties to this Agreement as soon as a decision is made to effect

redundancies of the anticipated date on which the employee
is to be given formal notice of redundancy.

16.3.1 Period of Notice. An employee shall be given notice
of termination as prescribed in the Workplace Relations Act
1996.

16.4 Severance Payments
The following severance payments shall be paid to those

employees given redundancy.
(i) 2 weeks per completed year of service to a maxi-

mum of 52 weeks weekly earnings, based on weekly
earnings.

(ii) payment of pro-rata long service leave after 5 years
service.

(iii) ex gratia payment of 4 weeks pay based on weekly
earnings.

(iv) 50% of all accumulated sick leave to be paid out.
16.5 Selection Criteria
The Company shall determine which positions are to be-

come redundant based on the circumstances which apply at
the time.

The Company shall ask for expressions of interest for vol-
unteers for redundancy and shall determine on the basis of the
person’s skills and abilities and the Company’s needs which
of the volunteers should be offered redundancy.

In the event that there are insufficient volunteers the Com-
pany reserves the right to select employees based upon the
skills and abilities of the employees and the Company’s needs.

Should any employee consider that they have been treated
unfairly in the selection process then they may use the dispute
resolution mechanism as included in this Agreement.

16.6 Counselling
The Company shall provide suitable financial, job and per-

sonal counselling to those employees wishing it. There will
be no cost to the employee for the provision of such services.

16.7 Medical Examination
The Company will arrange for all retrenched employees to

have a compulsory comprehensive medical examination in-
cluding audiometric testing at the Company’s expense prior
to termination. Such medical reports shall be made freely avail-
able to the employee concerned.

17.—NO FURTHER CLAIMS
It is a condition of this Agreement that the parties will not

seek any further claims, with respect to wages and working
conditions, unless they are consistent with the State Wage Case
Principles.

18.—NOT TO BE USED AS A PRECEDENT
It is a condition of this Agreement that the parties will not

seek to use the terms contained herein as an example or prec-
edent for other Enterprise Agreements whether they involve
Pioneer Construction Materials or not.

19.—SIGNATORIES TO THE AGREEMENT
.............................................................................
On behalf of Pioneer Construction Materials Pty Ltd.

..............................................................................
On behalf of The Transport Workers Union, Industrial
Union of Workers, Western Australian Branch.

............................................................................
On behalf of The Automotive, Food, Metals,
Engineering, Printing and Kindred Industries Union,
Western Australian Branch.
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PIONEER CONSTRUCTION MATERIALS TIP
TRUCK DRIVERS AGREEMENT 2000.

No. AG 246 of 2000.
2000 WAIRC 01528

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES PIONEER CONSTRUCTION
MATERIALS PTY LTD, APPLICANT
v.
TRANSPORT WORKERS’ UNION OF
AUSTRALIA, INDUSTRIAL UNION
OF WORKERS, WESTERN
AUSTRALIAN BRANCH,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED FRIDAY 8 DECEMBER 2000
FILE NO AG 246 OF 2000
CITATION NO. 2000 WAIRC 01528
_______________________________________________________________________________

Result Agreement registered
Representation
Applicant Mr J Uphill
Respondent Mr G Ferguson
_______________________________________________________________________________

Order.
Having heard Mr J Uphill on behalf of the Applicant and Mr
G Ferguson on behalf of the Respondent and by consent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby orders—

(1) THAT the Pioneer Construction Materials Tip Truck
Drivers Agreement 2000 as filed in the Commission
on 19 October 2000 in the terms of the following
schedule be and is hereby registered as an industrial
agreement.

(2) THAT the Pioneer Concrete Tip Truck Drivers Agree-
ment 1999 No AG 272 of 1998 be and is hereby
cancelled.

(Sgd.) W. S. COLEMAN,    
[L.S.] Chief Commissioner.

———

Schedule.

1.—TITLE
This Agreement shall be known as the “Pioneer Construc-

tion Materials Tip Truck Drivers Agreement 2000”.

2.—ARRANGEMENT
1 Title
2 Arrangement
3 Scope and Parties to the Agreement
4 Flexible Start Times
5 Rostered Days Off
6 Routine Maintenance
7 Productivity Level
8 Health & Safety
9 Training

10 Induction
11 Dispute Settlement Procedures
12 Lunch Break
13 COD Collection Payment
14 Multi Skilling
15 Immediate Start
16 Minimum Break
17 Redundancy
18 Afternoon Meal Allowance
19 No Further Claims
20 Wages Increases
21 Not To Be Used As Precedent
22 Term and Signatories to the Agreement

3.—SCOPE AND PARTIES TO THE AGREEMENT
3.1 This Agreement applies to all employees of Pioneer

Construction Materials Pty Ltd employed pursuant to the

provisions of the Transport Workers (General) Award of which
there are twenty (20) persons employed at 4th October 2000.

3.2 Where the provisions of this Agreement and the Award
are inconsistent then the provisions of this Agreement shall
prevail.

4.—FLEXIBLE START TIMES
The parties agree that the existing flexible work practice of

which the Company has the benefit shall continue.
This practice is that employees will be required to start work

at any time between the hours of 4.00am and 7.00am. This
flexibility in starting times will apply to weekdays only and
will be implemented on a daily basis having regard for the
needs of delivery schedules and the time of the year.

Starting times earlier than 4.00am will attract normal over-
time payments.

5.—ROSTERED DAYS OFF
5.1 The existing short working day of 7.6 hours shall be

discontinued in full compensation for the alternative 8.0 hour
day which will include an R.D.O. system.

5.2 All employees will only be allowed to accrue a maxi-
mum of three (3) rostered days off. Once this limit has been
reached then the employer may direct the employee to take
any excess days off by giving the employee notice prior to the
close of the shift of the requirement to take a Rostered Day
Off the following day.

5.3 Employees may from time to time take part RDO’s when
suitable to both parties.

6.—ROUTINE MAINTENANCE
The performance of routine non-expert truck maintenance

which shall include but is not limited to cleaning and greasing
the vehicle and checking the fluids and other matters con-
tained in the drivers day sheet.

7.—PRODUCTIVITY LEVEL
The employees agree to commit to maintain to the best of

their ability the existing levels of productivity.
These levels are to be continuously monitored and discussed

at each Consultative Committee Meeting.

8.—HEALTH & SAFETY
The parties acknowledge and accept the intention of the

Company to improve its health and safety performance for
the benefit of employees. To assist with this improvement the
employees agree to commit to continuously improve their own
health and safety performance in the workplace.

All safety equipment is to be supplied by the Company and
worn correctly by employees as necessary.

9.—TRAINING
The Company remains committed to the continual training of

all personnel so that their skills base can be enhanced, and to
provide an environment in which these new skills can be utilised
and recognised to the satisfaction of individual employees.

10.—INDUCTION
All new employees are to participate in the Company em-

ployee induction process.

11.—DISPUTE SETTLEMENT PROCEDURES
A procedure for the avoidance and settlement of industrial dis-

putes shall apply to all operations covered by this Agreement.
Any question of dispute or difficulty shall be dealt with in

accordance with the following procedure.
The objectives of the procedure are to prevent disputes and

to promote the resolution of disputes by measures based on
consultation, co-operation and discussion; to reduce the level
of industrial confrontation; and to avoid interruption to the
performance of work and the consequential loss of produc-
tion and wages.

The following principles shall apply—
11.1 A procedure involving the following three sequen-

tial stages of discussion/negotiation shall apply.
These are—

11.1.1 discussions between the employee/s con-
cerned and at his/her request the union shop
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steward, delegates, and the immediate su-
pervisors; and, in the event of the issue not
being resolved

11.1.2 discussions involving the employee/s, the
shop steward/s and more senior manage-
ment; and, in the event of the issue not
being resolved

11.1.3 involving representatives from the State
Branch of the union/s concerned and the
nominated employer representatives.

There shall be an opportunity for any party to raise
the issue to a higher stage and status quo remains
until all avenues are exhausted.

11.2 There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facili-
tated by the earliest possible advice by one party to
the other of any issue or problem which may give
rise to a grievance or dispute.

11.3 Throughout all stages of the procedure all relevant
facts shall be clearly identified and recorded.

11.4 Sensible time limits shall be allowed for the com-
pletion of the various stages of the discussions. At
least seven days should be allowed for all stages of
the discussions to be finalised.

11.5 Emphasis shall be placed on a negotiated settlement.
However, if the negotiation process is exhausted
without the dispute being resolved, the parties shall
jointly or individually refer the matter to the West
Australian Industrial Relations Commission for as-
sistance in resolving the dispute.

11.6 In order to allow for the peaceful resolution of griev-
ances the parties shall be committed to avoid
stoppages of work, lock-outs or any other bans or
limitations on the performance of work while the
procedures of negotiation and conciliation are be-
ing followed and status quo shall apply.

11.7 The Company shall ensure that all practices applied
during the operation of the procedure are in accord-
ance with safe working practices and consistent with
established custom and practice at the workplace.

12.—LUNCH BREAK
A flexible lunch break arrangement will apply, i.e. employ-

ees will take their half hour lunch break when appropriate so
as not to cause interruptions to delivery schedules. Under this
clause employees will go onto overtime rates after they have
completed 8.0 hours.

However if because of the workload a driver is unable to
take a lunch break, then at the end of the 8.0 hour shift a half
hour will be paid at overtime rates if the time card is endorsed
“no lunch”.

13.—COD COLLECTION PAYMENT
This payment will no longer be applicable.

14.—MULTI SKILLING
All employees are expected to learn to use other Company

trucks and equipment in order to improve the overall versatil-
ity in the use of Company assets.

15.—IMMEDIATE START
Employees will ensure that all pre-start checking of their

vehicle, as stated in the Pioneer Concrete “Guide for all Truck
Operators” and noted on each drivers’ Daily Work Sheet, is
completed and that they are ready to commence their normal
duties at their daily designated start time.

16.—MINIMUM BREAK
When overtime is worked it shall, wherever practical, be

arranged for employees to have at least eight (8) consecutive
hours break between the work of successive days. When this
is not possible then employees will be paid at the rate of dou-
ble time until an eight (8) hour break can be taken.  The above
paragraph will be superseded with the requirements of the
Department of Transport “ Fatigue Management Code of Prac-
tice“ when applicable.

17.—REDUNDANCY
17.1 Definitions

17.1.1  “Redundancy” means an employment situation
arising

(a) Where the work available for an employee
is expected to cease as a consequence of—

(i) the application of technological
change

(ii) rationalisation of the Compa-
ny’s existing operations

(iii) re-organisation, restructure or
merger of the Company

(iv) the requirements of the Com-
pany for employees to carry out
work of a particular kind hav-
ing ceased or expected to cease

(v) the Company ceasing, modify
or intending to cease or modify
any of this business but—

(b) does not include the situation where, as a
consequence of a transfer of business of
Pioneer Construction Materials Pty Ltd to
another company, an employee has ac-
cepted a contract of employment on
substantially the same terms as the exist-
ing contract and providing for continuity
of service for determination of future enti-
tlements.

17.1.2 “Retrenchment”—means the termination of em-
ployment by the Company of an employee whose
services have become redundant.

17.1.3 “Weekly earnings”—Base rate of pay arising out
of enterprise agreements.

17.2 Avoiding Retrenchment/Alternative Employment
The Company recognises that retrenchment of an employee

is the last resort after all alternative avenues of employment
have been exhausted.

The Company will use its best endeavours to find suitable
alternative employment for an employee whose job has be-
come redundant.

An employee whose job has become redundant may be of-
fered alternative employment and agrees to undergo a 3 month
trial to determine the suitability of the position. The employee
shall not refuse any reasonable offer provided that the weekly
earnings which applied prior to the offer being made are main-
tained for 12 months

Should there by any dispute in relation to the new position
then the matter shall be dealt with in accordance with the dis-
pute resolution procedures as included in the Agreement.

This Agreement shall not apply where the Company termi-
nates a person’s employment as a consequence of conduct
that justifies dismissal including malingering, neglect of duty,
inefficiency or misconduct.

17.3 Notice of Redundancy/Retrenchment
The Company shall advise affected employees and the par-

ties to this Agreement as soon as a decision is made to effect
redundancies of the anticipated date on which the employee
is to be given formal notice of redundancy.

17.3.1 Period of Notice. An employee shall be given
notice of termination as prescribed in the
Workplace Relations Act 1996.

17.4 Severance Payments
The following severance payments shall be paid to those

employees given redundancy.
(i) 2 weeks per completed year of service to a maxi-

mum of 52 weeks weekly earnings, based on weekly
earnings.

(ii) payment of pro-rata long service leave after 5 years
service.

iii) ex gratia payment of 4 weeks pay based on weekly
earnings.

(iv) 50% of all accumulated sick leave to be paid out.
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17.5 Selection Criteria
The Company shall determine which positions are to be-

come redundant based on the circumstances which apply at
the time.

The Company shall ask for expressions of interest for vol-
unteers for redundancy and shall determine on the basis of the
person’s skills and abilities and the Company’s needs which
of the volunteers should be offered redundancy.

In the event that there are insufficient volunteers the Com-
pany reserves the right to select employees based upon the
skills and abilities of the employees and the Company’s needs.

Should any employee consider that they have been treated
unfairly in the selection process then they may use the dispute
resolution mechanism as included in this Agreement.

17.6 Counselling
The Company shall provide suitable financial, job and per-

sonal counselling to those employees wishing it. There will
be no cost to the employee for the provision of such services.

17.7 Medical Examination
The Company will arrange for all retrenched employees to

have a compulsory comprehensive medical examination in-
cluding audiometric testing at the Company’s expense prior
to termination. Such medical reports shall be made freely avail-
able to the employee concerned.

18.—AFTERNOON MEAL BREAK
In lieu of being paid a meal allowance of $4.90 and taking a

break when a meal allowance is due as a result of working
overtime the Company will increase the meal allowance to
$9.00 in favour of the employee working through this period.

19.—NO FURTHER CLAIMS
There shall be no further claims during the life of this Agree-

ment except for—
Increases awarded by the Western Australian Industrial
Relations Commission which are expressed to apply to
Enterprise Agreements.
Site allowances, site conditions and productivity increases
which are recoverable from the Principal or Contractor
and which are applicable across the transport industry.

20.—WAGE INCREASES
Wages Base Rate shall be increased by 3% effective from

18th January 2001 to the following levels—
Driver Grade 6—$600.26 per 38 hours.
Driver Grade 8—$638.71 per 38 hours.
Driver Grade 9—$655.26 per 38 hours.

Effective from 18th January 2002 The Wages Base Rate will
be adjusted to reflect inflationary increases as detailed in the
clause below.

Effective from 18th January 2003 The Wages Base Rate will
be adjusted to reflect inflationary increases as detailed in the
clause below.

Inflation
The Base Rate will be increased by 3.0% from 18th January

2001.
Further increases to the Base Rate will be operative from—

(a) 18th January 2002, reflecting the underlying rate of
inflation as measured by the Perth CPI figure for the
year ended 30th June 2001 (see ABS publication
number 6401 at www.abs.gov.au) adjusted to exclude
the impact of the GST on the CPI, which has been
compensated for by tax reductions. For this purpose
the ABS constant tax rate measure will be used (see
ABS publication number 1350) but shall be a mini-
mum in any case of 3.0%.

(b) 18th January 2003, reflecting the rate of inflation as
measured by the Perth CPI figure for the year ended
30th June 2002 (see ABS publication number 6401
at www.abs.gov.au).

I. NOT TO BE USED AS PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms contained herein as an example or prec-
edent for other Enterprise Agreements whether they involve
Pioneer Construction Materials Pty Ltd or not.

I. TERM AND SIGNATORIES TO THE AGREEMENT
This Agreement has a term of three (3) years.
..............................................................
SIGNED for and on  behalf of PIONEER
CONSTRUCTION MATERIALS PTY LTD
..............................................................
SIGNED for and on  behalf of THE TRANSPORT
WORKERS UNION OF AUSTRALIA, INDUSTRIAL
UNION OF WORKERS,WA BRANCH

PROFESSIONAL CEILINGS SERVICES / BLPPU
COLLECTIVE AGREEMENT 2000.

No. AG 215 of 2000.
2000 WAIRC 01600

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
ROSCIC HOLDINGS PTY LTD
TRADING AS PROFESSIONAL
CEILING SERVICES, RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED THURSDAY 14 DECEMBER 2000
FILE NO AG 215 OF 2000
CITATION NO. 2000 WAIRC 01600
_______________________________________________________________________________

Result Agreement registered
Representation
Applicant Mr P Joyce
Respondent no appearance
_______________________________________________________________________________

Order.
HAVING heard Mr P Joyce on behalf of the applicant and
there being no appearance on behalf of the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order —

THAT the agreement entitled Professional Ceilings
Services/BLPPU Collective Agreement 2000 in the terms
of the following Schedule be registered as an industrial
agreement.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

 Schedule.

1.—TITLE
This agreement shall be known as the Professional Ceil-

ings Services/BLPPU Collective Agreement 2000.

2.—ARRANGEMENT
Clause No.

Title 1
Arrangement 2
Parties and Persons Bound 3
Application 4
Relationship to Parent Award 5
Period of Operation 6
Classification Structures & Rates of Pay 7
Industry Standards 8
Sick Leave 9
Negotiation of a Subsequent Agreement 10
Application of Project Agreements 11
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Fares and Travelling Allowance 12
Seniority 13
All In Payments 14
Pyramid Sub-Contracting 15
Dispute Settlement Procedure 16
Safety Dispute Resolution 17
Apprentices 18
Training and Related Matters 19
Drug & Alcohol, Safety & Rehabilitation

Program 20
Clothing & Safety Footwear 21
Income Protection 22
Accident Pay 23
Union Membership 24
Y2K 25
Power Tool Allowance 26
Signatories to the Agreement 27
Appendix A—Drug & Alcohol, Safety and Rehabilitation
Appendix B—Site Allowance

3.—PARTIES AND PERSONS BOUND
This agreement shall be binding on Roscic Holdings Pty

Ltd trading as Professional Ceiling Services (hereinafter re-
ferred to as “the company”), the Western Australian Builders’
Labourers, Painters and Plasterers Union of Workers (herein-
after referred to as “the union”) and all employees of the
company eligible to be members of the union.

4.—APPLICATION
This agreement shall apply to all employees of the com-

pany engaged on work in or in connection with construction,
alteration, maintenance, repair or demolition work of build-
ings or other structures of any kind whatsoever.

This agreement shall apply in Western Australia only. There
are approximately 28 employees covered by this agreement.

5.—RELATIONSHIP TO PARENT AWARD
1. This agreement is supplementary to, and shall be read

and interpreted wholly in conjunction with, the Building Trades
(Construction) Award 1987, Award No. R14 of 1978 (herein-
after referred to as “the award”).

2.  In the event of any inconsistency between the award and
an express provision of this agreement, the terms of this agree-
ment shall prevail to the extent of such inconsistency, unless
the express provision of the agreement provides otherwise.

6.—PERIOD OF OPERATION
This agreement shall come into force from the first pay pe-

riod commencing on or after the date of signings and shall
remain in force until the 1st of November, 2002.

7.—CLASSIFICATION STRUCTURE & RATES OF PAY
1. All employees working under this agreement shall be paid

according to the wage rates set out below.
2. Wage Rates (per hour at ordinary time)

Previous 25 November 1 November 1 November
EBA Rate 1999 2000 2001

Hourly Hourly Hourly Hourly
Rate Rate Rate Rate

$ $ $ $

Plaster, Fixer 17.82 18.71 19.65 20.63
Year 1 7.48 7.86 8.25 8.66
Year 2 (1/3) 9.81 10.29 10.81 11.35
Year 3 (2/3) 13.37 14.03 14.74 15.47
Year 4 (3/3) 15.69 16.46 17.29 18.15
Labourer Group 1 17.15 18.01 18.91 19.86
Labourer Group 2 16.56 17.39 18.26 19.17
Labourer Group 3 16.12 16.93 17.78 18.67

3. In addition to the rates prescribed by 7(2) above, an al-
lowance of $1.00 per hour all purpose shall apply to all projects.
This allowance will be in lieu of the Structural Frame Allow-
ance.

4. (a) A further allowance of $1.50 per hour for hours worked,
shall be paid to employees required to handle or install tiled
containing mineral fibres. It shall be a requirement of this
agreement that the employees in receipt of this allowance wear
the appropriate personal protective equipment and have been
trained in the proper fitting, use and maintenance of that equip-
ment.

(b) All of the Provisions of 4(a) above will be reviewed prior
to the expiry of this agreement and such review shall include
complete re-appraisal of the need to wear personal protective
equipment. No allowance is payable if personal equipment is
not required.

5. All expense related allowances not specifically mentioned
in this agreement will be paid as per the award as varied from
time to time.

6. Site allowances relating to particular sites shall be paid in
accordance with Appendix B of this Agreement.

7. An additional payment will be made to compensate for
the impact of the Goods and Services Tax on the Consumer
Price Index. In the circumstance that the CPI limit below is
exceeded the appropriate additional payment will be made to
the wage rates. The CPI figure for the applicable dates will be
the official figure released by the ABS for the preceding year.

Date CPI Limit Additional Payment
June 2001 5% 1% (paid 1/9/2001)
June 2001 6% 2% (paid 1/9/2001)
June 2002 5% 1% (paid 1/9/2002)
June 2002 6% 2% (paid 1/9/2002)
8. (a) It is recognised that there is an important role for la-

bourers in this industry and it is agreed that they will be utilised
in the industry.

(b) Tradespeople may handle materials and gear within a
reasonable vicinity of their work area.

(c) No fixed ratios are established by this agreement as the
number of labourers will be determined on an as needs basis
on the site. Where there is any disruption in relation to this
sub clause the matter shall be processed in accordance with
the general principles and procedures specified in clause 16.

9. It is recognised that there is an important role for appren-
tices in this industry and it is agreed that they will be utilised
in the industry.

The number of apprentices will be determined on an “as
needs” basis on each site. Where there is a disputation in rela-
tion to this sub-clause the matter shall be resolved in
accordance with clause 16 of this agreement.

8.—INDUSTRY STANDARDS
Redundancy
The company shall increase redundancy contributions on

behalf of each employee to the following sums on a weekly
basis—

Rate on signing $50
Rate as of 1/05/2001 $60

Superannuation
(i) The Company will make a payment of $60 per week per

employee or the percentage rate that is prescribed under the
Superannuation Guarantee Charge, whichever is the greater.

The Company will advise all employees subject to the Agree-
ment of their right to have payments made to a complying
superannuation fund of their choice. The Company is bound
by the employee’s election. The aforementioned payment will
then be made to that fund.

Until each employee nominates the fund of their choice the
Company will make payments into the Construction + Build-
ing Unions Superannuation Scheme (the “C+BUSS”).

In the event that any employee chooses a fund other than
the C+BUSS the Company will, within seven days of the
employee advising the Company of the fund of their choice,
advise the Union in writing of the employee’s decision.

In the event that the employee and the Company reach an
agreement pursuant to section 49C(2)(d) of the Act to change
the complying superannuation fund or scheme the Company
will, within seven days of the employee and the Company
reaching such an agreement, advise the Union in writing of
the agreement. The employer shall not unreasonably refuse to
agree to a change of complying superannuation fund or scheme
requested by the employee.

(ii) “Ordinary Time Earnings” (which for the purposes of
the Superannuation Guarantee (Administration) Act 1992 will
operate to provide a notional earnings base) shall mean the
actual ordinary rate of pay the employee receives for ordinary
hours of work including tool allowance, industry allowance,
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trade allowances, shift loading, special rates, qualification al-
lowances (eg. first aid, laser safety officer), multi-storey
allowance, site allowance, asbestos eradication allowance, lead-
ing hand allowances, in charge of plant allowance and
supervisory allowances where applicable. The term includes
any regular over-award pay as well as casual rates received
and any additional rates and allowances paid for work under-
taken during ordinary hours of work, including fares and travel.

9.—SICK LEAVE
For sick leave accrued after the date of signing this agree-

ment the following will apply—
(a) The Company’s employees shall have the option of

converting 100% of accrued sick leave entitlement
to a cash payment on termination

(b) If an employee who has been terminated by the Com-
pany without exercising the above option is
re-engaged within a period of six months, the un-
paid balance of sick leave shall continue from the
date of re-engagement.

(c) Where the Company has signed a previous Agree-
ment with the Union that also allowed for the
conversion to cash payment on termination for ac-
crued sick leave, that accrued sick leave will be
treated as if is accrued under this agreement.

(d) Sick leave shall accrue, for the purposes of this
clause, at the rate of one day at the beginning of
each of the first ten calendar months of each year.

10.—NEGOTIATION OF A SUBSEQUENT
AGREEMENT

The parties agree to commence negotiations for a new col-
lective agreement to succeed this agreement at least 3 months
before the nominal expiry date. The parties intend to con-
clude these negotiations prior to the nominal expiry date. These
negotiations shall be conducted on a collective basis between
all of the parties with the negotiated outcome being subject to
approval of a vote of the employees collectively.

11.—APPLICATION OF PROJECT AGREEMENTS
1. This agreement shall apply to all persons employed in

the employer’s business and every part thereof throughout
Western Australia until 1st November 2002 except where the
company commences work on a project where a site agree-
ment to which the union is a party exists that provides for
higher rates of pay and conditions.

2. The conditions contained in any such site agreement will
take precedence over this agreement for the duration of the
project.

12.—FARES AND TRAVELLING ALLOWANCE
In addition to Clause 12A of the award a travel payment

shall be made in the form of a daily payment (on days worked)
of $6.15 per day per employee.

13.—SENIORITY
1. The parties agree the continuity of employment is desir-

able wherever possible, and that where it is not possible,
employees will be retrenched in order of seniority.

2. When applying the “first on last off” principle it is agreed
subject to the caveat of “all things being equal”, it is intended
to apply on a Company basis rather than a site by site basis.

3. It is recognised that from time to time instances may arise
where the employee’s individual skills may be subject to this
caveat. Where there is any disagreement as to the application
of this the matter will be processed in accordance with Clause
16—Dispute Settlement Procedure.

4. An employee who has been retrenched by the Company
shall have absolute preference and priority for re-employment/
re-engagement by the Company. Where an employee is re-
engaged within a period of six months the employee shall
maintain continuity of service and all accrued entitlements
with the Company.

14.—ALL IN PAYMENTS
1. All-in payments to employees will not be made. All-in

payments are defined as an hourly rate or piece work rate which
is meant to cover wages and all allowances, such as annual
leave, sick leave, etc., on which tax is being paid using the
Prescribed Payments System.

2.  It is agreed that where a breach of this clause is discov-
ered, the employer shall continue paying the “all-in” rate as
the employees hourly rate, but shall pay all award and other
entitlements on top of this amount, back-dated to the com-
mencement of the all-in rate arrangement. The company shall
not be entitled to offset any amount in excess of the ordinary
hourly rate against any other entitlement in this agreement.

3. This clause shall not be applied to prevent the employer
subletting specialised work outside of the normal scope of
work which the employer performs. The union shall be noti-
fied when specialist sub-contractors are to be engaged.

15.—PYRAMID SUB-CONTRACTING
1. “Pyramid Sub-Contracting” is defined as the practice of

a sub-contractor, to whom a sub-contract is originally awarded,
sub-letting that contract or part thereof to another sub-con-
tractor.

2. Provided that where a sub-contractor does not have the
technical capacity to handle a specialist section of the con-
tract and intends to engage a specialist sub-contractor to
perform that work, that section may be re-let to a specialist
sub-contractor.

3. Further provided that when a sub-contract is let for la-
bour and material, a labour-only sub-contract may be let by
the sub-contractor, but it is unacceptable as a principle for
further labour-only sub-contracts to be re-let.

4. A bona fide sub-contractor is generally an employer of
labour, save for a machine owner-operator.

5. Where a disagreement arises in relation to the definition
or application of the term “Pyramid Sub-Contracting” the
parties shall discuss and determine the issue in accordance
with the agreement dispute resolution procedure. In any event
of a disagreement, the matter shall be negotiated further be-
tween the parties or referred to the Western Australian
Industrial Relations Commission. Whilst these procedures are
undertaken no industrial action shall occur.

16.—DISPUTE SETTLEMENT PROCEDURE
1. Disputes over any work related or industrial question,

dispute or difficulty should be dealt with as close to its source
as possible.

2. An employee or the union delegate should initially sub-
mit any work related grievance and/or industrial matter to the
site foreperson, supervisor or other appropriate site representa-
tive of the company.

3. If the matter remains unresolved the union delegate may
then submit the matter to the appropriate senior management
person.

4. If still not resolved the delegate shall refer the matter to
an appropriate official of the union, who shall discuss the
matter with the nominated representative of the employer.

5. Whilst the above procedures are being followed work
should continue as normal.

6. This procedure is to be followed in good faith and with-
out unreasonable delay by any party.

7. Should the matter remain unresolved it shall be dealt with in
one of the following ways as agreed to between the parties—

• referred to the Western Australian Industrial Relations
Commission for conciliation and if required arbitra-
tion provided that the parties involved in the matter will
confer among themselves and make reasonable attempts
to resolve the matter before taking those matters to the
Commission. The Commissions decision will be ac-
cepted by all parties subject to legal rights of appeal; or

• referred to a disputes board for determination; or
• referred to a private arbitrator agreed to between the

parties, for determination.
8. This dispute settlement procedure does not apply to health

and safety issues.

17.—SAFETY DISPUTE RESOLUTION
1. The parties to this agreement are committed to the safe

operation of plant and equipment, to the observance of safe
working practices, and the provision by the employer and
correct use of all personal protective equipment. The com-
pany recognises its responsibilities to provide a safe and
healthy workplace.
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2. In the event of any disagreements on the necessity to carry
out any safety measure or modify, reinforce or reinstate any
safety device whatsoever, the procedures set out in this clause
will be adopted.

3. No person shall dismiss a safety complaint. Any com-
plaint should be referred to the company safety officer or
workers’ safety representative to be dealt with in accordance
with the following procedures—

(i) Where any employee becomes aware of an unsafe
situation, that employee will immediately notify the
company safety officer or the workers’ safety repre-
sentative.

(ii) The company safety officer and the workers’ safety
representative will take immediate action to have the
unsafe situation rectified.

(iii) Should the company safety officer consider that no
safety precautions are necessary, he/she will notify
the workers’ safety representative accordingly as
soon as possible.

(iv) While there is disagreement on the ruling of the com-
pany safety officer, the company safety officer will
arrange for the immediate transfer of all employees
from the disputed area.

(v) Should the company safety officer be of the opinion
that no action is necessary and the worker’s safety
representative disagrees, an appropriate inspector
from Worksafe/Workcover will be requested to un-
dertake an inspection of the disputed area for the
purpose of resolving any such matter.

(vi) If disagreement still exists the chief inspector or his/
her nominee will be called in to assist in the resolu-
tion of the dispute.

(vii) If no agreement can be reached between the parties
the matter will be dealt with in accordance with the
dispute resolution procedure of this agreement.

(viii) Whilst the above procedure is being followed there
will be no stoppage of work in respect of the matter
being considered, except in the area alleged to be
unsafe.

(ix) It is accepted that safety considerations override
normal work practices and depending on the degree
of potential risk to persons on the job, or the general
public, can override normal demarcation practices.

18.—APPRENTICES
New apprentices employed after the signing of this agree-

ment shall receive the full travel allowance rates as outlined in
clause 12 Fares and Travelling Allowance.

Apprentices will receive pro-rata site allowances as identi-
fied in Appendix B—Site Allowance.

Existing Apprentices shall have the above rates phased in as
agreed between the parties.

19.—TRAINING AND RELATED MATTERS
1. A training allowance of $13.00 per week per worker shall

be paid by the employer to the Union Education and Training
Fund. This shall increase to $14.00 per week on 1 November
2000 and a further increase to $15.00 per week on 1 Novem-
ber 2001.

2. Subject to all qualifications in this clause, an employee
shall, upon application in writing to and with approval of the
employer, be granted leave with pay each calender year pro-
rata to attend courses conducted or approved by the NBCITC.
The employers approval shall not be unreasonably withheld.

The application for leave shall be given to the employer at
least two weeks in advance of the date of commencement of
the course.

The time of taking leave shall be arranged so as to minimise
any adverse effect on the employer’s operations. The onus
shall rest with the employer to demonstrate an inability to
grant leave where an employee is otherwise entitled.

An employer shall not be liable for any additional expenses
associated with an employee’s attendance at a course other
than payment of ordinary time earnings for such absence.

For the purpose of this clause ordinary time earnings shall
be defined as the agreement classification rate.

Leave of absence granted pursuant to this clause shall count
as service for all purposes of this agreement.

3. The Company will actively encourage employees to seek
formal recognition of their skills (recognition of prior learn-
ing), and will allow leave as per (2) above for such purposes
including but not limited to securing Tradesmen’s Rights Cer-
tificates.

20.—DRUG & ALCOHOL, SAFETY &
REHABILITATION PROGRAM

The parties are committed to the Drug and Alcohol, Safety
and Rehabilitation program as outlined in Appendix A—Drug
and Alcohol, Safety and Rehabilitation Program.

21.—CLOTHING AND SAFETY FOOTWEAR
1. The following items will be supplied to each employee

by the Company, upon the completion of five working days.
(a) 1 pair safety boots, to be replaced on a fair wear and

tear basis.
(b) 2 T-shirts with collars, and will be replaced on a fair

wear and tear basis.
(c) 1 bluey jacket for each employee employed during the

period 1 April to 31 October. (One issued per year)
2. The Company will also make available to each employee,

when requested by them, sun screen lotion and sun brims to
fit over safety helmets.

22.—INCOME PROTECTION
The Company agrees to insure employees covered by this

Agreement for injury and sickness. The scheme is to be nego-
tiated between the parties

23.—ACCIDENT PAY
1. The Company agrees to pay each employee accident pay

where the employee receives an injury for which weekly pay-
ments or compensation are payable by or on behalf of the
Company pursuant to the provisions of the Workers’ Com-
pensation and Rehabilitation Act 1981, as amended.

2. “Accident Pay” means a weekly payment of an amount
being the difference between the weekly amount of compen-
sation paid to the employee pursuant to the Workers
Compensation and Rehabilitation Act and the employee’s or-
dinary wage under this Agreement.

3. The Company shall pay accident pay during the incapac-
ity of the employee arising from any one injury for a total of
39 weeks whether the incapacity is in one continuous period
or not.

24.—UNION MEMBERSHIP
The employer will encourage, as far as possible, all em-

ployees covered by the agreement, to be financial members of
the Unions.

25.—Y2K
On the following key dates the Company will issue written

records of accrued entitlements to each employee. The ac-
crued entitlements will include annual leave, sick leave, any
accruing productivity bonuses, redundancy payments and
Superannuation payments and also on each employees anni-
versary date—

• 31 December 1999
• 28 February 2000
• 31 December 2000
• 28 February 2001

26.—POWER TOOL ALLOWANCE
In addition to the award “tool allowance” an additional pay-

ment of $0.85 per hour worked on site will be paid to all
employees who provide the tools listed below. This amount is
to be adjusted on the 31st October 2002 in line with annual
CPI movements. The Company will facilitate the purchase of
any tools requested. Employees purchasing tools from the
Company shall re-imburse the Company for the cost of the
tools at the rate of $0.85 per hour worked, until the full amount
owed is paid. In addition, the Company shall re-imburse the
full cost of tools lost or stolen, and the cost of tagging all
tools, and the cost of storage and security of tools used is to
remain the responsibility of the employer in line with Clause
33 of the Award.
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The parties agree that any change to the current Award tool
allowance, excluding CPI increases will be discussed with a
view to absorption within this additional payment.

The tools to be provided include—
Fixing Tools
1 Bevel Square 1 string line
1 Bolt cutters 1 stud crimper
1 calculator 1 surform
1 caulking gun 1 tape (20m)
1 chalkline 1 tape (7m)
1 cold chisel 1 water level (20m)
1 cordless electric screw gun Flushing Tools
1 electric drill (12mm) 1 broad knife (50mm)
1 electric drop saw 1 broad knife (100mm)
2 electric extension leads 1 broad knife (150mm)
1 electric mitre saw 3 buckets
1 electric screw gun 1 caulking gun
1 flat bastard file 1 curved trowel (200mm)
1 hacksaw 1 curved trowel (275mm)
1 hammer 1 electric drill
1 hammer drill 1 electric extension lead

(12mm Ramset Bit) 1 flat trowel (280mm)
1 hand saw 1 hacksaw
1 hole saw set 1 hammer
1 key hole saw 1 hand saw
1 ladder (1.8m) 1 internal tool—large
1 mechanical hacksaw 1 internal tool—small
1 nail bag 1 ladder (1.8m)
1 nail punch 1 metre box
1 pair pliers 1 mixer bit
1 pair scissors (large) 1 nail bag
1 pair tin snips 1 nail punch
4 pairs “C” clamps 1 paint brush (75mm)
4 pairs multigrips 1 pair tin snips
6 pairs spring clips 1 power box
1 paper pad 1 sanding block
1 pencil 1 screw driver (flat head)
1 plumb bob 1 screw driver (Phillips Head)
1 pop riveter 1 screw gun
1 power box (4 points) 1 small tool
1 rod bender 1 spirit level (1.2m)
1 screw driver (flat head) 1 sponge
1 screw driver (Phillips Head) 1 Stanley knife
1 set square 1 staple gun
1 smooth file 1 surform
2 spanners 1 tape (7m)
1 spirit level (1.2m)
1 Stanley knife

27.—SIGNATORIES
BLPPU
............................................................
Date:      /     /
The Company:
............................................................
Signature
Date:      /     /
............................................................ Company Seal
Print Name

APPENDIX A—DRUG AND ALCOHOL, SAFETY AND
REHABILITATION PROGRAM

1. PRINCIPLE
People dangerously affected by alcohol, and/or drugs are a

safety hazard to themselves and all other persons in the
workplace.

2. FOCUS
• Site safety and the involvement of the site safety com-

mittee
• Peer intervention and support
• Rehabilitation

3. WORKPLACE POLICY
a) A person who is dangerously affected by drugs or alco-

hol will not be allowed to work until that person can work in
a safe manner.

b) The decision on a persons ability to work in a safe man-
ner will be made by the safety committee, or on projects with
no safety committee, by a body of at least equal numbers of
employee/employer representatives.

c) There will be no payment of lost time to a person unable
to work in a safe manner.

d) If this happens 3 times the worker shall be given a writ-
ten warning and made aware of the availability of treatment/
counselling. If the worker refuses help he/she may be trans-
ferred/dismissed the next time he/she is dangerously affected.

e) For the purposes of disciplinary action a warning shall be
effective for a period of 12 months from the date of issue.

f) A worker having problems with alcohol and or other
drugs—

• Will not be sacked if he/she is willing to get help.
• Must undertake and continue with the recommended

treatment to maintain the protection of this program.
• Will be entitled to sick leave or leave without pay while

attending treatment.

4. IMPLEMENTATION
To assist with the adoption and implementation with this

policy the company will—
a) Clearly state its endorsement of the BTG Drug and

Alcohol program and comply with it.
b) Provide access at an agreed time and venue for a

representative of the BTG Drug and Alcohol Pro-
gram to address a meeting of employees to discuss
and endorse the program.

c) Authorise the attendance of appropriate company
personnel eg. Safety delegate/officer, safety commit-
tee members, union delegate, consultative committee
members(s) at the two hour BTG Drug and Safety
in the Workplace training course.

APPENDIX B—SITE ALLOWANCE
1. This agreement is between the parties referred to in Sched-

ule A and shall apply to construction work undertaken by
principal contractors who are members of CCA and who are
engaged in the commercial/industrial sector of the building
industry in the state of Western Australia within a 50km ra-
dius of the Perth General Post Office.

2. This agreement provides for a site allowance to be paid to
employees engaged on particular building projects, and for
such site allowance to be paid in addition to the wage rates
and allowances prescribed by the relevant building construc-
tion awards as well as any industrial or certified agreements
made in conjunction with those awards which do not prescribe
a site allowance.

3. The site allowance payable under this agreement is to be
paid at a flat rate per hour for all hours worked to compensate
for all special factors/disabilities on the project and in lieu of
all award special rates, with the exception of rates relating to
the lifting of heavy blocks, cleaning down brickwork and the
use of explosive powered tools which will be payable to an
employee when he/she encounters that particular disability.

4. Site Allowance Formula
At the commencement of a project the particular site allow-

ance to apply shall be determined in accordance with the
following formula—

4.1 Projects Located Within Perth C.B.D. (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.95
Above $2.17m to $4.55m $2.30
Over $4.55m $2.90
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.75
Above $2.17m to $4.55m $1.95
Over $4.55m $2.50
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4.2 Projects Located Within West Perth (as defined)
New Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17 m $1.75
Above $2.17m to $4.55m $1.95
Over $4.55m $2.50
Renovations, Restorations and/or Refurbishment
Work
Project Contractual Value Site Allowance
Up to $520,000 NIL
Above $520,000 to $2.17m $1.65
Above $2.17 m to $4.55m $1.85
Over $4.55m $2.10
The site allowance on projects which are a combi-
nation of new and renovation work shall be governed
by the majority of work involved. For example,
where the majority of work is new work, then the
site allowance appropriate to new work shall be paid
for all employees on the project.

4.3 Projects within 50 km radius of Perth G.P.O. but
not including the C.B.D. or West Perth (as de-
fined)
Project Contractual Value Site Allowance
Up to $1 m NIL
Above $1 m to $2.17 m $1.35
Above $2.17m to 6m $1.65
Above $6m to $11.98m $1.90
Above $11.98m to $24.43m $2.10
Above $24.43m to $60.5m $2.40
Over $60.5m $2.60

“C.B.D.”—Central Business District shall mean the area
bounded by the Swan River South, Swan River East to Nile
Street running into Wittenoom Street, Hill Street to Royal
Street, Royal Street to Lord Street, Lord Street to Newcastle
Street, along Newcastle Street to the Freeway, the Freeway
South to the Perth-Fremantle railway line, along the Perth-
Fremantle railway line to Dyer Street, Dyer Street through to
Havelock Street, Havelock Street to Kings Park Road, Kings
Park Road to Fraser Avenue, Fraser Avenue projected through
to the Swan River. (Refer attached Map 1).

“West Perth”—shall mean the area contained within the
boundaries formed by Thomas Street, Kings Park Road,
Havelock Street, Dyer Street and the Perth-Fremantle railway
line back to Thomas Street. (Refer attached Map 2).

Boundary roads: If a road borders between two regions in
which site allowances are to be paid as per this agreement, the
parties confirm that one side of such a boundary road will be
deemed to fall in one region and the other side of the bound-
ary road will be deemed to fall in the other region. For example,
the eastern side of Havelock Street will be in the “CBD” and
the western side of Havelock Street shall be in “West Perth”.

“Project Contractual Value”—shall be deemed to mean
the value of all tendered work which falls under the scope of
the principal contractor’s contract.

5. The site/project allowance and project contractual value
detailed in this agreement shall be adjusted on 1 January each
year by the total C.P.I. movements for Perth during the pre-
ceding four quarters ending 30 September and accordingly,
the site allowance amounts shall be adjusted up or down to
the nearest five cents. Provided that where adjustment equates
to less than two cents, existing allowance levels shall be main-
tained.

6. Project contractual values shall be subject to review at
any renewal of this agreement, but in any event shall not be
adjusted by a percentage less than the total CPI movements
for Perth during the preceding four quarters ending 30 Sep-
tember. Such adjustment being to the nearest $10,000.

7. The agreed site allowance once set pursuant to this agree-
ment shall be recorded in a site agreement to which the
applicable principal contractor and the BTA will be signato-
ries. The level of allowance once nominated at the
commencement of the project will continue without change
until completion of the project.

8. It is acknowledged that on certain projects a site agree-
ment may be entered into between the principal contractor

and the building trades group of unions for that project that
may include matters regularly addressed within the industry,
such as, but not limited to, the following—

— Disputes Procedures
— Occupational Health and Safety Procedures
— Demarcation Procedures
— First Aid Provisions and On-Site Amenities

and the unions will not unreasonably refuse to continue to
discuss such matters if raised by the principal contractor.

9. This agreement does not apply to resource development
projects or civil and engineering projects.

10. Where a dispute arises as to the application of the terms
of this agreement, if the issue cannot be resolved in discus-
sions between the parties, it is agreed that the matter will be
referred to the appropriate industrial tribunal for resolution
without recourse to industrial action.

11. It is a term of this agreement that all site allowance agree-
ments entered into prior to this date will be honored by all
parties and will continue to operate for the life of the particu-
lar project.

12. Where because of a condition of contract the principal
contractor is required not to allow for a site allowance, before
final application of this agreement, discussions will be held
between the parties with a view to resolving any problems
that may arise as a result of this situation.

13. This agreement shall only apply to building contracts
entered into on or tendered for on or after 1 January 2000.

14. Productivity Allowance
In return to increase productivity and/or timely completion

of projects it is agreed that a productivity allowance of $1.00
per hour worked shall be paid to employees engaged upon
projects in excess of $10 million, or such other sum as agreed.
The productivity allowance may be accumulated and paid at
the end of the project.

15. Structural Frame Allowance
It is agreed that a wall and ceiling fixers allowance of $1.00

per hour all purpose shall be paid in lieu of the Structural
Frame Allowance.

16. Application to Apprentices
a) The rates prescribed in clause 4 of this agreement shall

apply to all apprentices commencing employment after 31
December 1998 in the same proportion as the percentage of a
tradesperson’s wage rate as prescribed by the appropriate award
or Enterprise Bargaining Agreement, being

1st year 42%
2nd year 55%
3rd year 75%
4th year 88%

b) Fares and Travel Allowances—Apprentices shall receive
100% of all fares and travel allowances paid.

QUINTILIAN SCHOOL (ENTERPRISE
BARGAINING) AGREEMENT 2000.

No. AG 250 of 2000.
2000 WAIRC 01562

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE INDEPENDENT SCHOOLS
SALARIED OFFICERS’
ASSOCIATION OF WESTERN
AUSTRALIA, INDUSTRIAL UNION
OF WORKERS & OTHERS,
APPLICANT
v.
(NOT APPLICABLE), RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED TUESDAY, 12 DECEMBER 2000
FILE NO/S AG 250 OF 2000
CITATION NO. 2000 WAIRC 01562
_______________________________________________________________________________
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Result Industrial agreement registered.
Representation
Applicant Mr N Briggs

Ms L Hankinson on behalf of the
ALHMWU.

Respondent No appearance by the respondent.
_______________________________________________________________________________

Order.
HAVING heard Mr N Briggs on behalf of the applicant and
Ms L Hankinson on behalf of the Australian Liquor, Hospi-
tality and Miscellaneous Workers Union, Western Australian
Branch and there being no appearance on behalf of the re-
spondent and by consent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

(1) THAT the Quintilian School (Enterprise Bargaining)
Agreement 2000 as filed in the Commission on 23
October 2000 in the terms of the following schedule
be and is hereby registered as an industrial agree-
ment.

(2) THAT the Quintilian School (Enterprise Bargaining)
Agreement 1997 No. AG 140 of 1997 be and is
hereby cancelled.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This agreement shall be known as the Quintilian School

(Enterprise Bargaining) Agreement 2000 and shall replace the
Quintilian School (Enterprise Bargaining) Agreement 1997.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Single Bargaining Unit
5. Scope of Agreement
6. Relationship to Parent Award
7. Date and Duration of Agreement
8. Expiration of Agreement
9. No Further Claims

10. Objectives
11. Salary Rates
12. Agreed Efficiency Improvements
13. Agreed Entitlements
14. Professional Responsibilities
15. Long Service Leave
16. Dispute Resolution Procedure
17. No Reduction
18. No Precedent
19. Signatories

Appendix I—“Qualities of Quintilian Staff Mem-
bers”

3.—PARTIES TO THE AGREEMENT
This agreement is made between the Quintilian School

Incorporated (the School) and the Independent Schools Sala-
ried Officers’ Association of Western Australia, Industrial
Union of Workers (the ISSOA), and the Australian Liquor,
Hospitality and Miscellaneous Workers’ Union, Western
Australian Branch (ALHWMU), registered organisations
of employees.

4.—SINGLE BARGAINING UNIT
(1) The bodies to this agreement have formed a single bar-

gaining unit.
(2) The single bargaining unit has conducted negotiations

with the school and reached full agreement.

5.—SCOPE OF AGREEMENT
(1) This agreement shall apply to all staff employed by the

school under the terms of relevant awards.
(2) The number of staff covered by this agreement is 30.

6.—RELATIONSHIP TO PARENT AWARD
(1) This agreement shall be read and interpreted in conjunc-

tion with—
Independent Schools’ Teachers’ Award (1976);
Independent Schools Administrative and Technical Of-
ficers Award (1993); and Teachers’ Aides’ (Independent
Schools) Award (1988), (the awards)

(2) Where there is any inconsistency between the agreement
and the award this agreement will prevail to the extent of the
inconsistency.

7.—DATE AND DURATION OF AGREEMENT
(1) This agreement shall come into effect on and from the

7th day of August 2000 and shall expire on the 31st day of
August 2002.

(2) The parties agree to meet no later than three months prior
to the expiration of the agreement to review the agreement.

8.—EXPIRATION OF AGREEMENT
On expiration of this agreement, and in the absence of the

registration of a subsequent enterprise agreement, the provi-
sions of this agreement shall apply until such time as a new
agreement is registered and takes effect.

9.—NO FURTHER CLAIMS
It is a condition of the agreement that the parties will not

make any further claims with respect to salaries and condi-
tions during the period of the agreement unless they are
consistent with the State Wage Case Principles or within the
review period specified in Clause 7.—Date and Duration of
Agreement.

10.—OBJECTIVES
The nature and purposes of the agreement are to—

(1) Consolidate and develop further, initiative arising out
of the award restructuring process.

(2) Accept a mutual responsibility to maintain a work-
ing environment which will ensure that the School
and its staff become genuine participants and con-
tributors to the aims, objectives and philosophy of
the School.

(3) Recognise the professional and personal qualities of
teachers which enable them to create conditions
which are conducive to learning and which foster
the development of the individual student.

(4) Safeguard and improve the quality of teaching and learn-
ing by emphasising the upgrading of professional skills
and knowledge. The School and its staff acknowledge
that this upgrading of skills and experience can best oc-
cur when both the School and staff share responsibility
for professional development by undertaking both in-
service and external courses and training partly during
school time and partly during the teachers’ own time in
approximately equal proportion.
Note: The school allocates eight (8) student free days
for Professional Development each year.

11.—SALARY RATES
(1) (a) The minimum annual rate of salary payable to teach-

ers prescribed in Clause 11.—Salaries of the Independent
Schools’ Teachers’ Award 1976 shall be increased as follows—

2.5% 2%
Step from 7 Aug 2000 from 6 Aug 2001

Per Annum Per Annum Per Annum
$ $ $

1 26,416 27,076 27,617
2 27,991 28,690 29,264
3 29,565 30,304 30,910
4 31,383 32,167 32,810
5 33,079 33,906 34,584
6 34,532 35,395 36,103
7 35,986 36,885 37,623
8 37,802 38,747 39,522
9 39,800 40,795 41,611
10 41,437 42,473 43,322
11 42,890 43,962 44,841
12 44,707 45,824 46,740
13 46,524 47,687 48,641



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.180

(b) The minimum annual rate of salary payable to Adminis-
trative and Technical Officers as prescribed in Clause
14.—Salaries of the Independent Schools Administrative and
Technical Officers Award (1993) shall be increased as follows—

2.5% 2%
Step from 7 Aug from 6 Aug

2000 2001
Per Annum Per Annum Per Annum

$ $ $
Level 1 1 22,817 23,387 23,855

2 23,112 23,690 24,164
3 23,407 23,992 24,472
4 23,702 24,295 24,781
5 23,997 24,597 25,089
6 24,292 24,899 25,397

Level 2 1 25,177 25,806 26,322
2 25,767 26,411 26,939
3 26,357 27,016 27,556
4 26,947 27,621 28,173
5 27,537 28,225 28,790
6 28,128 28,831 29,408

Level 3 1 29,308 30,041 30,641
2 30,016 30,766 31,391
3 30,724 31,492 32,122
4 31,432 32,218 32,862
5 32,140 32,944 33,603
6 32,848 33,669 34,342

Level 4 1 31,078 31,885 32,492
2 32,258 33,064 33,725
3 33,438 34,274 34,959
4 34,618 35,483 36,193
5 35,799 36,694 37,428
6 36,979 37,903 38,661

(c) The minimum hourly rate of pay for Teachers’ Aides as
described in Clause 14.—Wages of Teachers’ Aides’ (Inde-
pendent Schools) Award 1988 shall be increased as follows—

2.5% 2%
Step from 7 Aug 2000 from 6 Aug 2001

Per Hour Per Hour Per Hour
$ $ $

1 11.85 12.15 12.39
2 12.07 12.37 12.62
3 12.31 12.62 12.87
4 12.59 12.90 13.16
5 12.93 13.25 13.52
6 13.37 13.70 13.97
7 13.45 13.79 14.07
8 13.74 14.08 14.36
9 13.82 14.17 14.45
10 14.19 14.54 14.83
11 14.54 14.90 15.20
12 14.76 15.13 15.43
13 14.88 15.25 15.56
(2) Any subsequent Safety Net Adjustments that apply after

the 7th day of August, 2000 will be absorbed into the above
increases.

(3) Increments from one step to another will be paid on
completion of the equivalent of a full time year worked.

12.—AGREED EFFICIENCY IMPROVEMENTS
(1) Payment for Relief Teachers
Notwithstanding the provisions of subclause (5) of Clause

11.—Salaries of the award, relief teachers employed for five
days or less may be engaged and paid by the day or half day.
A half day is determined as the hours usually worked in the
School prior to, or immediately following, the lunch break.

(2) First Appointment
(a) A staff member appointed to his/her first position shall

be regarded as being temporary for twelve months. If, at the
end of the first twelve months, the staff member is deemed by
the School not to have developed adequate skills, the staff
member may have his/her temporary appointment extended.
This would be subject to subclause (2) of Clause 2.—Induc-
tion in Appendix 1 of the award.

(b) Staff members appointed to the School are employed
under the conditions and statements as set out in the School
document “Qualities of Quintilian Staff Members” (Appen-
dix 1).

(3) Part Time Work Contracts
The School may vary the hours of employment of part time

staff members on an annual basis, with notice of such varia-
tions to be given as per the awards.

(4) ‘B’ Class Bus Licence
There is an expectation that staff members at the School

possess or be prepared to obtain a ‘B’ Class driver’s licence.
The School is prepared to make financial provisions for those
staff members who are employed by the School but do not
possess their ‘B’ Class driver’s licence.

(5) Appraisal Process
An Appraisal process has been derived and agreed to by

staff and is considered to support that outlined in the award.
(6) Pupil/Teacher Ratio
In order to achieve the goals of the School, the School aims

to maintain a low pupil/teacher ratio of approximately 20:1.

13.—AGREED ENTITLEMENTS
(1) Family/Study Leave
(a) A staff member who is unable to attend or remain at his/

her place of employment during the normal hours of duty due
to a pressing reason relating to immediate family obligations
or who wishes to take leave to attend to study commitments,
shall be entitled to take paid leave of up to four days per year.
A maximum of two days per year may be taken as study leave.

(b) Such leave shall be debited to the staff member’s ac-
crued sick leave, provided that the staff member’s minimum
accrued sick leave is not less than ten days in any year.

(c) Part time staff members shall be entitled to Family/Study
Leave in proportion to their working load.

(d) Such leave shall not accrue from year to year.
(e) Such leave shall not prejudice a staff member’s rights to

special leave in accordance with the provisions of the award.
(2) Parental Leave
(a) Staff members shall be entitled to parental leave in ac-

cordance with current minimum provisions as contained in
the Australian Industrial Relations Act 1993.

(b) The School may grant an extension of parental leave of
up to twelve months by agreement between the staff member
and the School.

(c) Staff members requesting an extension of parental leave
are required to give one term’s notice of such a request.

(3) Duties Other Than Teaching (D.O.T.T.) Time
(a) Classroom teachers will be provided with D.O.T.T. time

when classes are being taken by specialist staff.
(b) In the event that a specialist teacher is absent, classroom

teachers will maintain responsibility for their own classes.
Where the period of absence is protracted then relief teachers
will be employed to provide D.O.T.T.

14.—PROFESSIONAL RESPONSIBILITIES
(1) The parties recognise that there is a wide range of duties

and responsibilities included in the education of children.
(2) The parties acknowledge that much of the ethos and

culture of the School derives from activities involving staff
and students outside regular class-based instruction.

(3) Duty of care responsibilities must be considered in the
planning of activities conducted by the School.

(4) The School Council recognises the need for collabora-
tive planning with all staff members and the need to
acknowledge the efforts of those staff who contribute signifi-
cantly to the life and values of the School.

(5) The competence, skills and qualifications of staff members
will be considered in the planning and allocation of activities
conducted by the School, having regard for the staff member’s
professional development and personal responsibilities.

15.—LONG SERVICE LEAVE
(1) Long Service Leave—Teachers
(a) Notwithstanding the provisions of subclause (1) of Clause

10.—Long Service Leave of the award, a teacher who has
completed eight years’ continuous service with the School shall
be entitled to take ten weeks’ long service leave on full pay,
corresponding with a school term.

(b) Pro-rata long service leave will be paid after 7 years, on
termination of employment.
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(c) At least six months’ notice of intention to take long serv-
ice leave, submitted in writing to the Principal, is required.

(2) Long Service Leave—Non Teaching Staff
(d) From 1 January 1997 long service leave entitlements

will accrue at the rate of 1 week per year of service.
(e) A staff member will be entitled to paid long service leave

on the accrual of 10 weeks of such leave.
(f) Pro-rata long service leave will be paid after 7 years, on

termination of employment.
(g) At least six months notice of intention to take long serv-

ice leave, submitted in writing to the Principal is required.

16.—DISPUTE RESOLUTION PROCEDURE
A dispute is defined as any question, dispute or difficulty

arising out of this agreement.
The following procedure shall apply to the resolution of

such a dispute—
(1) The parties to the dispute shall make reasonable at-

tempts to resolve the matter by mutual discussion
and determination.

(2) If the parties are unable to resolve the dispute, the
matter, at the request of either party, shall be referred
to a meeting between the parties to the agreement
together with any additional representatives as may
be agreed by the parties.

(3) If the matter is not then resolved it shall be referred
to the Western Australian Industrial Relations Com-
mission.

17.—NO REDUCTION
Nothing contained herein shall entitle the School to reduce

the salary or conditions of a staff member which prevailed
prior to entering into this agreement, except where provided
by this agreement.

18.—NO PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms contained herein as a precedent for other
enterprise agreements, whether they involve the School or not.

19.—SIGNATORIES
............................................
(Signature)
AMANDA CAROL NAYTON
(Name of signatory in block letters)
Quintilian School
............................................
(Signature)
T. I. HOWE
(Name of signatory in block letters)
Independent Schools Salaried Officers’
Association of Western Australia,
Industrial Union of Workers
............................................
(Signature)
HELEN CREED
(Name of signatory in block letters)
Australian Liquor, Hospitality and
Miscellaneous Workers’ Union, Western
Australian Branch

APPENDIX 1

QUALITIES OF QUINTILIAN STAFF MEMBERS
Staff of the Quintilian School are employed on the basis

that they do not view their role simply as a “job”. Rather, staff
see their role at our school as a commitment to the child, the
school, the parents of the school, their fellow staff members,
and their own professional duties and professional develop-
ment.

At all times members of the staff of the Quintilian School
are expected to exhibit the following qualities and responsi-
bilities—

1. Professional Responsibilities
• at all times staff approach their role in a profes-

sional manner—it is never seen merely as a job
to be done

• autonomous—staff are trusted to take responsi-
bility for their own teaching/learning programme,
whilst being provided with whatever support is
necessary for them to undertake their role effi-
ciently and effectively

• a freedom exists for academic thought—whilst
there is an academic rigour in the school, through
individual will, encouragement and support, staff
are able to try new techniques, learning strate-
gies, etc.

• commitment to the child and to the school
• willingness to take on special responsibilities,

across the school
• commitment to further, and reflective, learning,

through in-servicing and following areas of in-
terest and teaching strength

• socially responsive to all situations involving the
children, their parents and other school staff and
council members

• humour—there is a belief that once a child is
“happy” at school, and content that they are val-
ued, then academic progress will ensue. Use of
humour helps break down any barriers

• relaxed atmosphere—there is no undue pressure
put on children to achieve nor behave in a par-
ticular manner, other than that which is socially
responsible and socially acceptable

• believe in children as independent learners—the
underpinning of our teaching philosophy

• promotion of staff and student creativity and a
recognition of the uniqueness of individual tal-
ents

2. Classroom Responsibilities
• take initiative for “out of classroom” activities
• cater for individual needs with respect to age and

ability
• flexible to change as needs dictate
• spontaneous—answering needs as they arise
• warm approach throughout school between staff

and children, staff and staff, and staff and par-
ents—a warm, caring, friendly atmosphere
actually exists in the school; it is not a goal to be
reached

• augment existing curriculum as the needs of the
child or class or school desire

• approachable—staff always avail themselves of
this opportunity. It is only by opening the lines
of communication in this way can a sound rela-
tionship between student/parents/ and teacher be
established and maintained

• children have rights, within certain defined
boundaries i.e. staff actively promote a respect
for the individual through modelling the behav-
iours required and then maintaining this focus as
the behaviour is learnt

• unique appreciation of each child’s comfort
zones—staff know each child “intimately” and
thus know the limit to which each child can be
taken

• diagnostic resources are constantly in use by all
staff, either informally or formally as the situa-
tion dictates

• value highly the parent/teacher partnership—it is
through the establishment and maintenance of this
partnership, that children can learn to value edu-
cation

• teachers provide a creative and stimulating pro-
gramme which is aligned to Education
Department syllabi and curricula.

3. General School Responsibilities
• hold a bus driver’s licence—to be able to deliver

a programme that is varied and interesting, this
licence enables teachers to take their teaching/
learning programme outside the bounds of the
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classroom and to make the most of incidental
learning opportunities

• after hours expectation—this exists but is not
quantified. However, staff make a commitment
to out-of-hours activities—especially camps,
meetings, extra-curricular activities for the chil-
dren, and professional development

• being accessible to parents at any time—this is
vital for accurate communication, and for the
continual promotion of acknowledging the needs
of the individual child.

• or example, teachers meet with parents individu-
ally, early in first term. With regard to any tandem
partnerships, both partners attend

• know all children’s names, all parents’ names and
how any social interactions may affect the child’s
performance, esteem

• actively promote the school to the community and
particularly to prospective parents and students.
This is especially for Pre-primary teachers for
children moving into Year 1

The above identified qualities and responsibilities are in-
dicative of the expectations of staff, at our school. However
there has been no attempt made to draw up an exclusive nor
exhaustive list. The aim is to provide a framework from within
which staff can work and develop.

RAC—ASSISTANCE CENTRE, ENTERPRISE
AGREEMENT 2000.
No. AG 259 of 2000.

2000 WAIRC 01707
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ROYAL AUTOMOBILE CLUB OF WA

(INCORPORATED), APPLICANT
v.
AUSTRALIAN MUNICIPAL,
ADMINISTRATIVE, CLERICAL AND
SERVICES UNION OF EMPLOYEES,
W.A. CLERICAL AND
ADMINISTRATIVE BRANCH,
RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 29 DECEMBER 2000
FILE NO AG 259 OF 2000
CITATION NO. 2000 WAIRC 01707
_______________________________________________________________________________

Result Agreement registered.
Representation
Applicant Ms C Brown
Respondent Mr M Cane
_______________________________________________________________________________

Order.
HAVING heard Ms C Brown on behalf of the Applicant and
Mr M Cane on behalf of the Respondent, and by consent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders —

(1) THAT the RAC—Assistance Centre, Enterprise
Agreement 2000 as filed in the Commission on 8
November 2000 in the terms of the following sched-
ule be and is hereby registered as an industrial
agreement.

(2) THAT the RAC Assistance Centre (Enterprise Bar-
gaining) Agreement 1998 AG 176/1998 be and is
hereby cancelled.

(Sgd.) J.H. SMITH,
[L.S.] Commissioner.

Schedule.
1.—TITLE

This Agreement shall be known as the “RAC—Assistance
Centre, Enterprise Agreement 2000”.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area and scope
4. Incidence and parties bound
5. Operation and effect of Agreement
6. Relationship to parent award
7. Commitments and understandings
8. Annual Leave
9. Long Service Leave

10. Personal Sick Leave
11. Bereavement and Compassionate Leave
12. Carer’s Leave
13. Journey cover insurance
14. Travelling expenses
15. Redeployment and redundancy
16. Wages
17. Classification and engagement conditions
18. Shift loadings and Composite Rate
19. Flexible hours of work
20. Shift swaps
21. Meal and rest breaks
22. Study assistance
23. Job share arrangements
24. Employee consultation
25. Dispute settlement procedure
26. No extra claims
27. Union Representatives
28. Number of employees
29. Renewal of agreement

3.—AREA AND SCOPE
The area and scope of this Agreement shall be that prescribed

by the Clerks’ (RAC Control Room Officers) Award 1988,
No A42 of 1987, (‘the Award”).

4.—INCIDENCE AND PARTIES BOUND
(1) This Agreement shall be binding on the parties to the

Agreement individually and collectively and shall apply to
employees of the Royal Automobile Club of WA (Inc.) (“re-
ferred to as RAC”), whether members or not of the Union
party to this Agreement, who are engaged in the classifica-
tions contained in the Award.

(2) The parties to this Agreement are—
(a) The Royal Automobile Club of WA (Inc); and
(b) The Australian Municipal, Administrative, Clerical

and Services Union of Employees, W.A. Clerical and
Administrative Branch (“the Union”).

5.—OPERATION AND EFFECT OF AGREEMENT
(1) This Agreement shall operate from the commencement

of the first pay period following its registration and shall ex-
pire on 1 August 2002.

(2) Upon its registration, this Agreement shall wholly re-
place Agreement No 176 of 1998.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted wholly in con-

junction with the Award. Where there is any inconsistency
between this Agreement and the Award, this Agreement shall
prevail to the extent of that inconsistency.

7.—COMMITMENTS AND UNDERSTANDINGS
(1) Consultation
RAC is committed to maintaining the consultation process

outlined in clause 24.—Employee Consultation of this Agree-
ment to ensure employee’s views are genuinely considered
before decisions affecting them are implemented.

(2) Call monitoring and recording
Within 3 months of the commencement of this Agreement,

RAC shall implement a procedure to monitor and record calls.
The procedure will be developed in consultation with employ-
ees and be implemented following agreement by RAC and a
vote of the majority of employees. The procedure shall re-
main in force for the duration of this Agreement.
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(3) “Recall” practice
Employees acknowledge and understand the practice of

payment of “recall” shall change to reflect the provisions out-
lined in sub clause 11(7) of the Award with effect from the
commencement of this Agreement. From the commencement
of this Agreement, recall payments prescribed by the Award
shall only be paid to an employee who is required to return to
work to perform overtime duties after having completed their
rostered ordinary hours and returned to their home on any
day.

(4) Performance linked pay
One of RAC’s corporate objectives is to reward for excel-

lence. Consistent with this objective is the commitment by
Assistance Centre management and staff to develop and trial
a performance payment system during the second year of this
Agreement.

The system must contain the following features—
· Reward individual performance
· Contain agreed work behaviours and outcomes to

objectively measure performance
· The employee has substantial control over each

measure of performance
· The scale of performance (eg: 1 to 5 or poor to ex-

cellent) can be used to allocate a share of a monetary
reward determined by RAC

· Consideration of training, rostering and employee
health and safety

· Contain a grievance procedure for employees to have
their performance and entitlement to performance
pay reviewed

· Have the support of RAC and the majority of af-
fected employees.

Clause 16 (2) outlines the commitment by RAC and its em-
ployees to have an agreed system in place by 1 August 2001.

(5) The removal of the restrictive provisions relating to the
employment of casuals is not intended to significantly alter
the current ratio of casuals to permanent’s, or the practice of
engaging casual staff that existed at the time this agreement
commenced. Casuals will only be recruited when the work
cannot reasonably be performed by permanent staff.

8.—ANNUAL LEAVE
(1) Annual leave accrued during the life of this Agreement

must be taken within 12 months of it falling due unless other-
wise agreed.

(2) Employees may, by agreement, elect to have accrued
annual leave and leave loading in excess of 25 days paid out.

(3) By agreement with the Team Manager, annual leave may
be taken in periods of less than one week including single day
absences.

(4) This clause does not apply to casuals.

9.—LONG SERVICE LEAVE
(1) In lieu of the Long Service Leave General Order entitle-

ment and at the employee’s request and by agreement, long
service leave may be taken as follows—

(a) eight weeks after the completion of 10 years serv-
ice; and

(b) an additional five weeks after the completion of 15
years service.

(2) The rate of pay in each case will be the rate of pay being
earned when the leave is taken.

(3) In the event of termination an employee will be paid
pro-rata leave based on 13 weeks less any leave taken/paid
pursuant to this clause.

(4) An entitlement to long service leave need not be taken in
one period. By agreement with the Assistance Centre Man-
ager, such leave may be taken in broken periods provided it is
suitable to the business and can be taken in a manner which
does not generally cost the business more compared to the
cost for the leave to be taken in one period.

(5) To facilitate the compaction of and clearing of accrued
long service leave, an employee may request a portion of ac-
crued leave be paid in lieu of the requirement to take long
service leave provided—

(a) the leave has fully accrued; and

(b) at least half of the accrued leave is actually taken as
paid time off;

(c) payment is at the rate that would otherwise be pay-
able to the employee if the employee takes the leave;

(d) the employee’s Manager approves the request.
(6) This clause shall not apply to casuals.

10.—PERSONAL SICK LEAVE
(1) Personal sick leave shall accrue pro-rata on a weekly

basis (1.4615 hours per week) to a maximum of ten (10) days
(76 hours). Part time employees shall accrue such leave based
on a proportionate basis.

(2) Personal sick leave not taken in any year accumulates to
a total not exceeding 52 working weeks.

(3) Medical evidence of illness or injury is to be provided
when requested or in any case where an absence extends be-
yond two (2) or more consecutive days.

(4) Personal sick leave entitlements accumulated prior to
registration of this Agreement will be carried into this Agree-
ment.

(5) This clause shall not apply to casuals.

11.—BEREAVEMENT AND COMPASSIONATE LEAVE
(1) An employee shall be entitled to four (4) days paid be-

reavement leave in the event of the death of a family member.
(2) An employee shall be entitled to 4 days paid compas-

sionate leave per annum in the event of the serious illness of a
family member.

(3) A family member shall include parent, child, spouse, de
facto spouse, step parent, step child, sibling, grandparent or
any person who, immediately before their death, lived with
the employee as a family member.

(4) The employee may be required to produce documentary
evidence relating to the death and/or serious illness of the fam-
ily member.

(5) This leave is not cumulative and does not apply to casu-
als.

12.—CARER’S LEAVE
(1) Subject to this clause, where an employee has accrued

an entitlement to personal sick leave in accordance with Award
and clause 10 of this Agreement, the employee may utilise
part of that entitlement to care for a “family member” who is
sick and requires the employee’s care. Leave may be taken for
part of a single day.

(2) The entitlement to use personal sick leave is subject to
the employee being responsible for the care of the family
member concerned. For the purposes of this clause, family
member shall have the same meaning as described in sub clause
(3) of clause 11 of this Agreement.

(3) An employee may access up to 10 days of accrued per-
sonal sick leave in any 12 month period for the purposes
outlined in sub clause (1) of this clause provided the employee
retains a minimum of 10 days personal sick leave. Where the
employee does not have a minimum of 10 days personal sick
leave accrued, the employee may access a maximum of 5 days
personal sick leave as Carer’s leave in any 12 month period.

(4) The employee must, if required by the employer, estab-
lish by production of a medical certificate or statutory
declaration, the illness of the person concerned and that the
illness is such as to require care by another.

(5) An employee must not take leave under this clause where
another person has taken leave to care for the same person
unless there are exceptional circumstances and such leave is
approved by the Manager.

(6) (a) To be entitled to payment under this clause, the em-
ployee must provide—

(i) notice prior to the absence of the intention to take
leave unless it is impractical to do so; and

(ii) the name of the person requiring care; and
(iii) the relationship to the employee of the person re-

quiring care; and
(iv) the reason for taking such leave; and
(v) the estimated length of such absence.
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(b) If it is not practicable for the employee to give prior
notice of absence, the employee must notify the employer by
telephone of such absence at the first opportunity on the day
of the absence.

(7) Each day or part of a day of leave taken under this clause
shall reduce the quantum of personal sick leave provided for
by this Agreement and the Award.

(8) An employee may elect, with consent of the employer,
to take unpaid leave for the purpose outlined in subclause (1)
of this clause.

(9) This clause does not apply to casuals.

13.—JOURNEY COVER INSURANCE
The RAC shall arrange and pay for employees to be insured

for “journey accidents”.

14.—TRAVELLING EXPENSES
When an employee is temporarily required to work or train

at a location other than the employee’s usual place of work,
the employer will pay any expenses over what is normally
incurred.

15 .—REDEPLOYMENT AND REDUNDANCY
(1) Where an employee is made redundant as defined in the

RAC Human Resources Strategy on Redundancy and Rede-
ployment, the employee shall be paid 3 weeks wages for each
completed year of service to a maximum of 75 weeks pay.

(2) “Weeks pay” for the purposes of this clause means the
employee’s base rate of pay for working the employee’s con-
tracted ordinary hours of work and shall exclude any payment
for overtime, penalties, bonuses or loading of any kind.

(3) All other conditions contained in the Redundancy strat-
egy referred to in sub clause (1) hereof shall apply to the
employee.

16.—WAGES
(1) Subject to this clause, the base rates of pay for work

performed in accordance with this Agreement and the Award
shall be—

Base Rate pp commencing pp commencing
1 August 2000 1 August 2001
 (Including 4%) (Including 3.5%)

GRADE 1
Level 1 498.33 518.26 536.40
Level 2 501.75 521.82 540.08
GRADE 2
Level 1 511.14 531.58 550.18
Level 2 516.28 536.93 555.72
GRADE 3
Level 1 523.35 544.28 563.30
Level 2 538.61 560.15 579.76
GRADE 4
Level 1 550.58 572.60 592.64
Level 2 569.13 591.89 612.61

(2) Performance Based Pay System
The RAC and its employees are committed to developing

by consultation, an agreed Performance Pay system, as iden-
tified in clause 7.(4) of this agreement. It is their intention that
this should be developed and trialed during the life of this
agreement. There shall be no further pay increases beyond 1
August 2001 until agreement and implementation of such a
system has occurred.

17 .—CLASSIFICATION AND ENGAGEMENT
CONDITIONS

(1) Probation
For the first three months of employment at RAC, employ-

ees shall be engaged on a probationary period during which
time either the employer or the employee may terminate the
employment with one week’s notice.

(2) Classification and payment during training
Upon engagement, an employee shall be notified of the grade

at which the employee’s employment will be based and shall
be paid at that rate despite being able to perform a limited
range of those duties during the initial period of training.

(3) Higher Duties
(a) An employee classified as a Grade 4 who performs

in a relief capacity for a Team Leader for one whole
shift shall be paid a loading of 10% calculated on
the employee’s ordinary base rate of pay.

(b) Employees engaged in a Grade 4 position at 15 Sep-
tember 2000 who have not been required to
undertake higher duties shall continue to have the
right to refuse a request to perform higher duties.

(4) Classification
Employees shall be engaged in one of the following grades

where the principal function, as determined by RAC, requires
the employee to perform at the prescribed level. The classifi-
cation structure shall be read and interpreted in conjunction
with the job description published by RAC from time to time.
An employee may refer any grievance or dispute regarding
his or her grading under this clause for resolution under clause
21.- Dispute Settlement Procedure.

(a) Customer Service Consultant Grade 1
A Grade 1 Customer Service Consultant means an employee

who performs and is accountable for clerical work within es-
tablished routines, methods and procedures. Supervision is
routine or direct dependent on the level of work experience of
the employee.

Skills at this level include—
(i) operate computerised call taking system, outgoing

call function and relevant databases
(ii) Enter, retrieve and print data using basic menu driven

options of the relevant databases and computer sys-
tems

(iii) Receive, sort, distribute and action incoming mes-
sages, documents and requests for services

(iv) Receive, sort, distribute and record financial trans-
actions

(v) Acquire and apply a limited knowledge of assist-
ance centre services and procedures

(vi) Relay information to relevant internal and external
persons including members, the public and service
providers

(vii) Share knowledge of practices and procedures with
new Customer Service Consultants

(viii) Make decisions within the range of responsibility
for the position

(b) Customer Service Consultant Grade 2
A Grade 2 Customer Service Consultant means an employee

who uses a more extensive range of skills and knowledge at a
higher level than required at Grade 1. They are responsible
for their own work and are subject to general supervision.

In addition to the requirements of Grade 1 Customer Serv-
ice Consultant, skills at this grade include—

(i) Acquire and apply a working knowledge of assist-
ance centre services and procedures

(ii) Assist in the processing and maintenance of finan-
cial transactions and records

(iii) Assist with on the job training
A task indicative of the skill level at this grade includes

amending the membership database.
(c) Customer Service Consultant Grade 3
A Grade 3 Customer Service Consultant performs tasks and

uses a more extensive range of skills and knowledge at a higher
level than required at grade 2. An employee at this grade is
subject to general supervision and exercises limited discre-
tion within their range of skills and knowledge and established
guidelines.

In addition to the requirements at Grade 2, skills at this grade
include—

(i) Receive and act upon customer inquiries relating to
more complex services and products

(ii) Authorise decisions within the range of responsibil-
ity for the position

(d) Customer Service Consultant Grade 4
A Grade 4 Customer Service Consultant means an employee

who use a more extensive range of skills and knowledge at a
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higher level than required at grade 3. Supervision is general
and the employee may be required to supervise other employ-
ees and exercise discretion and initiative within prescribed
limits.

In addition to the requirements at Grade 3, skills at this grade
include—

(i) Operate the dispatch systems to distribute jobs effi-
ciently

(ii) Use available communication systems to coordinate
workflow

(iii) Manage the use of resources to comply with inter-
nal and external regulations such as industrial awards,
enterprise agreements, relevant legislation and policy

(iv) Undertake higher duties on a relief basis during
breaks and periods of leave

18 .—SHIFT LOADINGS AND COMPOSITE RATE
(1) A loading of twenty percent (20%) in addition to the

ordinary rate of pay shall be paid for time worked on all shifts
that commence between 6.00pm and 4.00am.

(2) The loading referred to in sub clause (1) above shall not
apply to any work performed on Saturday Sunday or holidays
prescribed by the Award.

(3) Where the RAC elects to pay a “composite rate” that
rate shall be an average of the following payments that would
otherwise be payable for work performed during the full rota-
tional roster established for the Assistance Centre from time
to time—

(a) Base rate for employee’s classification
(b) Shift penalties
(c) Loadings for Saturday and Sunday
(d) Payment for 10 public holidays at time and one half

(4) The Composite rate shall be varied on any occasion that
the Assistance Centre Roster is varied or the cycle is increased
or decreased due to changes in staffing levels. Employees shall
be provided with a written statement outlining the calculation
of the new Composite rate.

19 .—FLEXIBLE HOURS OF WORK
(1) All Employees

(a) The Assistance Centre roster shall be established in
consultation with employees and may be varied by
RAC giving 4 weeks notice.

(b) RAC shall prepare a roster specifying the ordinary
hours for all employees for the Christmas and New
Year period in consultation with employees. Such
roster shall be published 8 weeks in advance of it
coming into effect.

(c) Unless otherwise agreed between RAC and the ma-
jority of employees, the changes resulting from the
Christmas roster referred to in sub clause (1)(b) above
shall be implemented using the flexible hours of work
arrangements prescribed by this clause and shall not
result in a change to the composite rate.

(d) Subject to paragraph (g) of this sub clause and sub
clause (3) this clause, an employee’s specific roster
of ordinary hours may be varied by—

 (i) agreement between the employee and RAC;
or

(ii) arranging a shift swap in accordance with RAC
policy; or

(iii) where there is no agreement between the em-
ployee and RAC, by RAC giving notice of 3
weeks to the employee.

(e) By agreement with the Team Manager, an employee
may elect to work less or more ordinary hours in
any three weekly roster cycle.

(i) Where an employee works more ordinary
hours than their contracted minimum ordinary
hours, the employee shall arrange with the
Team Manager to be rostered off in the next
roster cycle for the amount of additional hours
worked or be paid those additional hours at
the employee’s composite rate of pay.

(ii) Where an employee works less ordinary hours
than their contracted minimum ordinary hours,
the employee shall arrange with the Team
Manager to be rostered in the next roster cy-
cle to work the number of additional hours
not worked in the previous cycle. Such work
shall be paid at the employee’s composite rate
of pay.

(iii) In the event the employee’s employment is ter-
minated prior to the additional hours being
worked, RAC may deduct from any monies
owing to the employee, the money that would
have otherwise be payable to the employee
for working those hours.

(iv) In the event the employee’s employment is ter-
minated prior to the employee being able to
take the paid time off, RAC shall pay to the
employee the money that would otherwise
have been payable for the additional hours
worked in the previous roster cycle.

(v) Where an employee is engaged as a “day
worker” as defined in the Award and does not
receive a “composite rate”, the rate of pay for
the purposes of this sub clause shall be the
employee’s base rate of pay for ordinary hours.

(f) Where an employee has entered into an arrangement
in accordance with paragraph (e) of sub clause (1)
hereof, the employee shall not be entitled to addi-
tional payments, penalties or overtime arising from
the variation to their ordinary hours of work.

(g) A full time or part time employee who has been given
3 weeks notice to vary the employee’s roster, and
who believes they would suffer personal hardship
by the implementation of that change because of the
period of notice, may request a review of the varia-
tion by the Assistance Centre Manager. Should the
matter remain in “dispute”, the employee may uti-
lise the Dispute Settlement Procedure at clause 25
of this Agreement.

(2) Part time Shift Employees—Overtime
(a) Where a part time shift employee is required to work

additional hours in excess of the employee’s con-
tracted weekly number of hours, the employee will
be paid such additional hours as overtime in accord-
ance with this sub clause.

(b) Payment shall be at the rate of 50% in addition to
the employee’s base rate of pay for all additional
hours up to 38 in any one week or up to the maxi-
mum number of hours for a full shift on any one
day, except recalls in which case the employee shall
be paid the rate and minimum number of hours pre-
scribed by sub clause (7) of the clause 11.- Overtime
of the Award.

(c) Work performed in accordance with this clause shall
be considered overtime for all purposes of the Award
and shall not be considered as ordinary time for the
purposes of Superannuation, sick leave, annual leave
or any other kind of leave to which the employee
may be entitled.

(d) An employee who performs overtime on any day on
which no ordinary hours will be performed shall be
engaged for a minimum of 3 hours. By agreement
with the Team Leader or Team Manager the mini-
mum may be reduced in which case the employee
shall only be paid for time worked.

(3) Part time employees—Variation of ordinary hours
(a) The roster of ordinary hours for a part time employee

may be varied by—
(i) agreement between the employee and RAC;

or
(ii) arranging a shift swap in accordance with RAC

policy; or
(iii) where there is no agreement between the em-

ployee and RAC, by RAC giving notice of 3
weeks to the employee.
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(b) In circumstances where there is no agreement and
notice is given in accordance with paragraph (a)(iii)
of this sub clause, any variation to the employee’s
roster shall not exceed 2 hours.

(c) Unless otherwise agreed a part time employee shall
not be compelled to commence work prior to 6.00am.

(4) Casual Employees
Regardless of anything contained in the Award, RAC may

engage a casual employee without restriction to the length of
each engagement.

(5) Notice of variation from 1 August 2001
The notice referred to in sub paragraph 1(d)(iii), sub clause

1(g) and sub paragraph 3(a)(iii) of this clause shall be reduced
to 2 weeks with effect from the first pay period commencing
on or after 1 August 2001. The parties shall review the opera-
tion of this clause and shall not suffer any prejudice in their
position for having agreed to trial the 2 week notice period.

20.—SHIFT SWAPS
(1) An employee may arrange with another employee to swap

a full rostered shift of ordinary hours provided such change
does not adversely impact upon the business and it complies
with the following requirements—

(a) Both employee’s have the appropriate skills, train-
ing and qualifications to perform the job the subject
of the swap; and

(b) Three days notice of a request to swap shifts is made
to the Team Leader; and

(c) The swap must be completed within the subsequent
roster cycle; and

(d) The rate of pay for the swapped shift shall be at the
rate of pay applicable to the employee and shift origi-
nally swapped.

(2) Unless genuine exceptional circumstances exist, approval
will not be granted for an employee to work two rostered shifts
on any one calendar day.

21.—MEAL AND REST BREAKS
(1) Nightshift Meal Break
Where an employee working on a night shift is not relieved

from the employee’s workstation to take the prescribed meal
break, the employee shall be paid a meal allowance of $6.50.

(2) Foregoing a meal break—Part time shift employee’s only
Where a part time shift employee is required to work addi-

tional hours, or overtime beyond the employee’s rostered shift,
the employee may elect to forego the entitlement to a paid
meal break and instead receive payment for that break at the
employee’s base rate plus 50%. Provided no employee shall
work continuously without such break for more than 6 hours.

(3) Additional rest breaks
Parties recognise the need to ensure a high level of cus-

tomer service is achieved at all times and the well-being of
employees. To ensure both these needs are achieved, the fol-
lowing procedure shall apply in addition to the entitlement to
meal and tea breaks prescribed by the Award—

(a) Employees may, with the approval of their Team
Leader take a short break away from the workstation.

(b) Breaks should occur after approximately 2 hours of
high call demand and in such a manner that service
levels are not impacted.

Employees and management agree to work co-operatively
to minimise the impact on the business including reaching
agreement around the times of taking a short break.

22.—STUDY ASSISTANCE
In addition to the benefits prescribed by the RAC training

policy, employees who are required by the RAC to attend a
training or educational course shall be entitled to be reim-
bursed the purchase cost of any prescribed books upon
satisfactory evidence of such expenditure. Provided that re-
imbursement shall be on an annual basis subject to the
employee demonstrating satisfactory progress in the course.

23.—JOB SHARE ARRANGEMENTS
(1) Definitions
Job Sharing is an agreement where two employees volun-

tarily share all of the duties and responsibilities of a permanent

position. Job sharing is by necessity completely voluntary on
the part of the job share partners and which approved by RAC.

Employees who choose to job share will continue to par-
ticipate in employee development programs such as
performance appraisals, pay for performance and career de-
velopment activities.

(2) Access to job sharing
(a) Job sharing will be available by agreement between

the relevant manager and the employees concerned.
(b) RAC will coordinate employee’s requests in rela-

tion to job sharing.
(3) Hours of work

(a) The job sharers, in conjunction with the appropriate
manager will determine how the job is to be split
and agree to the hours within the designated spread
of hours.

(b) The hours of work of the job share team shall not
exceed the maximum number of ordinary hours per
three weekly cycle, except in the case of paid over-
time or as time off in lieu of overtime.

(c) A job sharer’s three weekly cycle of hours will be
set as “agreed pattern of hours” and will not be
changed except by the mutual consent of both job
sharers and RAC.

(4) Absences on leave
(a) In the case of a short term casual absence such as

sick leave, of the job sharer’s partner, the remaining
job sharer may volunteer to relieve.

(b) In the case of planned or structured absence, the job
sharer’s partner may elect to take such leave at the
same time. Should leave be taken separately, the re-
maining job sharer may volunteer to relieve.

(c) Where the business needs dictate that the absence of
the job sharer be covered, it is highly desirable that
the remaining job sharer be prepared to relieve.

(d) Where a planned or structured absence of one job
sharer is relieved by the remaining job sharer for
less than a three weekly cycle the aggregate number
of hours worked by the remaining job sharer shall
not exceed those of a full time employee.

(5) Overtime
A job sharer shall be paid overtime or receive paid time off

in lieu of overtime at the rate prescribed for part time employ-
ees except where the job sharer agrees to relieve in the other
portion of the job sharing position during periods of sick leave,
annual leave or other authorised absences, the employee shall
only be entitled to payment at single time.

(6) Salary and conditions of employment
Subject to this Agreement and the Award, job sharers re-

ceive on a pro rata basis any conditions, including fringe
benefits, for the relevant classification of the position filled in
proportion to the hours worked by each job sharer.

(7) Contract of employment and job sharing agreement
(a) The working arrangements and responsibilities for

a particular position shall be mutually determined
by RAC and both job sharers, including any varia-
tions in such working arrangements and
responsibilities that may be required to be made from
time to time.

(b) The contract of employment will incorporate such
matters as the number of hours to be worked by each
job sharer, when those hours are to be worked, over-
lap time, the job description for the position and
procedures that outline the termination of the con-
tract. The job description issued will be that prepared
for the established position.

(8) Vacation of job sharing position
(a) The status, classification, nature and responsibili-

ties of a position shall not alter whether the
position is being filled on a shared or individual ba-
sis.

(b) An individual job sharer may indicate their inten-
tion to terminate a job sharing arrangement on the
giving of four weeks notice in writing to RAC.
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(c) In the event one job sharer vacates the position for
whatever reasons, the remaining job sharer may be
provided with the option of having sole appointment
to the position and assuming all work and hours. If
this is not acceptable to the employee and they re-
quest to continue on a job share basis, RAC will
actively endeavour to find a new job share partner
upon which a new agreement shall be negotiated.

(d) Where a job share arrangement cannot be established,
RAC shall, subject to availability, offer the employee
a part time position subject to the terms of this Agree-
ment and the prevailing roster arrangements for part
time employees and the employee shall not unrea-
sonably refuse such offer.

(9) Continuity of service

A change in the mode of employment from full time or part
time to job share or vice versa does not break the continuity
of employment or service. All accrued benefits are fully trans-
ferable from one mode of employment to another.

24.—EMPLOYEE CONSULTATION

(1) RAC shall consult with employees on matters relating
to workplace change that affect the way in which work is or-
ganised or performed.

(2) The term “consult” is understood by employees and RAC
to mean the process of affording employees the opportunity
to provide their views or suggestions to management and in
return the commitment by management to give genuine con-
sideration to those views when making a decision.

(3) RAC undertakes to inform all employees as soon as rea-
sonably possible, of changes that are likely to be implemented
and to consult with employees about those changes.

(4) The consultation process shall be the responsibility of
the Assistance Centre Manager who shall ensure each matter
of workplace change dealt with by the Consultative Commit-
tee has an outcome recorded in writing and that the outcome
is circulated to the employees participating in the consulta-
tion.

(5) Issues with adverse affects leading to redundancy or sig-
nificant change shall be dealt with under clause 29.-
Notification of Change or Redundancy of the Award.

(6) Where an issue of workplace change is required by this
clause to be the subject of consultation, RAC shall convene a
Consultative Committee meeting.

(a) Participation on the Committee shall be determined
by RAC in consultation with elected employee rep-
resentatives and shall include representation from
employees who are likely to be affected by the
change.

(b) Where the change is likely to affect the whole or-
ganisation or business unit, the representatives shall
consist of an employee from each team who has the
majority support of members from their team.

(c) Employees participating in the consultation process
shall be given reasonable time to prepare and dis-
cuss related matters with other affected employees
however the responsibility for communicating issues
affecting other employees shall rest with manage-
ment representatives.

(d) There are times when the subject matter of the con-
sultation is confidential to RAC. Whilst RAC
recognises employee’s rights to seek advice about
significant issues pertaining to their employment, all
reasonable steps must be taken to ensure issues of
confidentiality are not disclosed to unauthorised
persons.

(e) An employee may request the convening of Con-
sultative Committee meeting regarding a workplace
change issue by presenting a proposed agenda item
and explanation in writing to the management rep-
resentative. Where the proposed agenda item is a
workplace change item, RAC shall arrange a meet-
ing within a reasonable period of time.

25.—DISPUTE SETTLEMENT PROCEDURE
Subject to the provisions of the Industrial Relations Act

1979, any dispute, question or difficulty arising under this
clause shall be dealt with as follows—

(1) As soon as practicable after the dispute, question or
difficulty has arisen, the employee concerned must
take the matter up with the employee’s immediate
supervisor to discuss and attempt to resolve the ques-
tion, dispute or difficulty.

(2) Where any such attempt at settlement has failed, or
where the question, dispute or difficulty is of such a
nature that discussion between the employee and the
employee’s immediate supervisor would be inappro-
priate, the employee concerned shall, as soon as
practicable, take the question, dispute or difficulty
to the Assistance Centre Manager and attempt to re-
solve the matter(s).

(3) Where any such attempt has failed, or where the ques-
tion, dispute or difficulty is of such a nature that
direct discussions with the Manager would be inap-
propriate, the employee may involve a representative
of the employee’s choosing including a duly author-
ised union representative to assist in resolving the
matter with the Divisional Manager, Operations.

(4)  If the matter is not resolved, either party may refer
the matter to the Western Australian Industrial Rela-
tions Commission.

(5) Without prejudice to either party, work shall con-
tinue in accordance with the award and current
practice while the matters in dispute are being re-
solved.

(6) At any stage of this process, the employee may re-
quest another staff member attend as a witness to
the discussions.

26.—NO EXTRA CLAIMS
During the life of this agreement the parties agree not to

pursue any extra claims to vary employment conditions in-
cluding rates of pay.

27.—UNION REPRESENTATIVES
Delegates’ rights have been outlined in a letter of agreement

to The Secretary ASU (attention Matthew Hammond) from
Keith Chilvers dated 29 September 2000.

28.—NUMBER OF EMPLOYEES
There are approximately 75 employees covered by this

Agreement.

29 .—RENEWAL OF AGREEMENT
The parties undertake to commence discussions regarding a

replacement agreement 12 weeks prior to the expiry of this
Agreement.

SIGNATURE OF PARTIES
___________________ _________________
Signature on behalf of The Date of signing
Royal Automobile Club of
WA (Incorporated)
____________________________

Name of person authorised to sign

___________________ _________________
Signature on behalf of the Date of signing
Australian Municipal,
Administrative, Clerical and
Services Union of Employees,
W.A. Clerical and Administrative Branch
_____________________________

Name of person authorised to sign

Affix Seal
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Result Agreement registered
_________________________________________________________________________

Order.
HAVING heard Mr I Oakley on behalf of St John Of God
Hospital Subiaco Inc. Trading As St John Of God Health Care
Subiaco and Mr G Sturman on behalf of The Automotive,
Food, Metals, Engineering, Printing And Kindred Industries
Union Of Workers—Western Australian Branch and there
being no appearance on behalf of Communications, Electri-
cal, Electronic, Energy, Information, Postal, Plumbing and
Allied Workers Union of Australia, Engineering and Electri-
cal Division, WA Branch, there being no appearance on behalf
of The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers and The Construction, Mining,
Energy, Timberyards, Sawmills and Woodworkers Union of
Australia, Western Australian Branch, and by consent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the St John of God Health Care Subiaco Main-
tenance Agreement 2000 in the terms of the following
schedule be registered on the 21st day of December 2000
and shall replace the St John of God Health Care Subiaco
Maintenance Agreement 1998 (AG 228 of 1998)

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.
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ST JOHN OF GOD HEALTH CARE SUBIACO
St John of God Health Care Subiaco is committed to the

dignity and worth of each person. We believe that work is a
major forum in which we express and develop our dignity
and grow towards fullness in human living.

We believe that conditions of work must be such that each
person has the freedom and resources needed for growth and
development towards wholeness.

St John of God Health Care Subiaco is committed to the
development and maintenance of an organisational culture that
is person focused, committed to the Christian ministry of heal-
ing, and to the processes of Quality Caring.

St John of God Health Care Subiaco has an organisational
culture that promotes, encourages and facilitates individual
and organisational growth and development towards quality
service provision. It allows for flexibility and mutuality in the
arrangements of working conditions.

It is a culture that leads to greater job satisfaction and ever
improving quality of patient care and services.

St John of God Health Care Subiaco will arrange condi-
tions of employment, “Employment Relationships” in
accordance with the following “Principles of Employment
Relationships.”

PRINCIPLES FOR EMPLOYMENT RELATIONSHIPS
BASED ON FIDELITY TO OUR HERITAGE

1. Positive employment relationships are essential for the
successful provision of health care. Recognition of the rights
and duties of the hospital and each employee are required for
fairness and mutual accountability. [Justice]*

2. The work of all employees is valued equally in the Mis-
sion and operation of the System. (This includes the work of
those who provide direct patient care and those whose work
enables these hands-on employees to function effectively.)
[Respect]*

3. Behaviours in the workplace must demonstrate respect
for the basic orientation of the Mission, Philosophy and Cul-
tural Values of the hospital. [Respect]*

4. In decisions related to clinical provision of health care,
the expert knowledge and experienced judgements of health
care professionals are acknowledged in their individual areas
of competency as we work in collaboration with each other.
[Respect, Justice, Excellence]*

5. The hospital recognises the different cultures and faith
traditions of our employees. It respects and values these dif-
ferences and strives to learn from the richness of this diversity.
[Hospitality, Respect]*

6. Opportunities for employment, career development and
other pathways to growth are open to all people competent
for the positions available throughout the hospital. [Hospital-
ity, Compassion, Respect, Justice and Excellence]*

7. The hospital recognises the right of employees to form
associations to engage in collective actions, to negotiate vari-
ous benefits for their members and to work for a better society.
This does not exclude the employees right to choose indi-
vidual negotiations when appropriate. [Respect, Justice]*
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8. Decision making, planning and policy formation related
to the work of employees will be participative processes in-
volving relevant stake-holders. Due processes are established
to attend to grievances, injuries and other concerns. [Hospi-
tality, Compassion, Respect, Justice and Excellence]*

9. Each employee is expected to be committed to person
centred care, to continual improvement of the quality of serv-
ices and to the requirements of the hospital’s Mission, Vision
and Goals as described in their employment contracts. [Hos-
pitality, Compassion, Respect, Justice and Excellence]*

10. Each employee will be involved in ongoing learning.
[Justice, Excellence]*

11. Employee are entitled to fair compensation for their work
and they will share in the benefits of their work. [Hospitality,
Justice, Excellence]*

12. Each employee will contribute to quality patient care
and to the common good of all by just and honest perform-
ance of the duties of their individual position. [Hospitality,
Justice, Excellence]*

(* The Core Cultural Value(s) most relevant to each
principle is noted in square brackets [ ].)

CAREGIVER EMPLOYMENT AGREEMENT
Involvement in this Agreement results in mutual commit-

ment to the following—
St John of God Health Care Subiaco—

1. The provision of fair employment conditions.
2. Maintenance of safe working environments.
3. Opportunities for growth and development for each

employee.
4. Resources to facilitate optimum work processes and

quality of services.
5. Participation in continual improvement of all work

processes.
6. Provision of information and training to enable each

employee to understand and fulfil his or her obliga-
tions under this Agreement and to apply safe work
practices.

7. Non requirement of employee to perform duties out-
side their competence.

8. Provision of a regular cycle of appraisal and review
of performance and developmental needs.

9. Involvement of employees as participants in the gen-
eral functioning of the workplace.

Each employee—
1. Provision of an honest day’s work in accordance with

the relevant Position Description.
2. Positive participation in the desired organisational

culture of the hospital.
3. Involvement in learning that will facilitate personal

and professional growth and development.
4. Observance of appropriate safety and security regu-

lations.
5. Observance of the hospital’s policies and procedures.
6. Participation in a regular cycle of appraisal and re-

view of performance and developmental needs.

1.—PARTIES
The parties to this Agreement shall be St John of God Hos-

pital Subiaco Inc. trading as St John of God Health Care
Subiaco (“the Hospital”), the Automotive, Food, Metals, En-
gineering, Printing and Kindred Industries Union of Workers
(WA Branch), the Communications, Electrical, Electronics,
Energy, Information, Postal, Plumbing and Allied Workers
Union of Australia, Engineering and Electrical Division, WA
Branch, the Western Australian Builders Labourers, Painters
and Plasterers Union of Workers and the Construction, Min-
ing, Energy, Timberyards, Sawmills and Woodworkers Union
of Australia—Western Australia Branch.

2.—AREA AND SCOPE
(1) This Agreement shall apply to all employees eligible for

membership of the Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of Workers (WA
Branch), the Communications, Electrical, Electronics, Energy,

Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch,
the Western Australian Builders Labourers, Painters and Plas-
terers Union of Workers and the Construction, Mining, Energy,
Timberyards, Sawmills and Woodworkers Union of Aus-
tralia—Western Australia Branch employed by the hospital in
the classifications contained in Clause 21—Wages of this
Agreement throughout the State of Western Australia.

(2) It is estimated that the number of employees who will be
bound by this Agreement is 12.

3.—TERM
(1) The term of this Agreement shall be from the date of

registration for a period of two years.
(2) The parties agree to commence negotiations towards a

new agreement in sufficient time to have the agreement final-
ised prior to the expiry date referred to in subclause (1).

4.—REPLACEMENT
(1) This Agreement cancels and replaces the St John of God

Health Care Subiaco Maintenance Agreement 1998 (AG 228
of 1998).

(2) Notwithstanding the provisions of Clause 3—Term of
this Agreement, this Agreement shall continue to operate un-
til it is replaced by a new Agreement.

(3) Provided that—
(a) the parties may at any time agree to vary or cancel

the Agreement in accordance with the provisions of
the Industrial Relations Act 1979.

(b) the parties shall review the Agreement should, as a
result of movements in award rates of pay, the total
wage prescribed by this agreement for any classifi-
cation fall below the relevant award safety net. Any
such review shall be conducted in accordance with
the state Wage Fixing Principles in operation at that
time.

5.—INTERPRETATION
In this Agreement—

(1) “casual” means an employee engaged and paid as
such;

(2) “day worker” means an employee appointed as such.
Other than by agreement between the hospital and
employee concerned the ordinary hours of duty of a
day worker may only be worked between 6 am and
6 pm Monday to Friday inclusive.

(3) “shift worker” means an employee appointed as such.
The ordinary hours of work of a shift worker may
be worked on any day of the week Monday to Sun-
day inclusive.

(4) “continuous shift employee” means an employee
who is required to work ordinary hours of duty in
accordance with a roster where the employee is
rostered for duty over seven days of the week, and is
required to work and works regularly on every day
of the week, including public holidays and Sundays;

(5) “fixed term contract” refers to a contract of employ-
ment in which an employee is engaged for a specific
period of time or for the duration of a specific project.
Nothing in this subclause shall restrict the right of
the hospital or the employee to terminate the engage-
ment within the specified term in accordance with
the provisions of Clause 8.—Separation of this
Agreement.

(6) “ordinary rate” means the total rate of pay prescribed
in Clause 21.—Wages of this Agreement (including
tool and leading hand allowances) and any regular
overaward payment.

(7) “ordinary time earnings” means the ordinary rate (as
defined), any regular over award payment and shift
and weekend penalties where the shift worked is part
of the employee’s ordinary hours of work.

(8) “part-time” refers to a permanent employee with a
guaranteed minimum number of hours (inclusive of
holidays and leave) who is regularly employed to
work less hours than those prescribed for full time
employees;
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(9) “relevant award” means the Metal Trades (General)
Award 1966 or the Building Trades Award 1968,
whichever is applicable.

6.—CLASSIFICATION STRUCTURE
An employee covered by this Agreement shall be classified

in accordance with—
• Clause 5.—Definitions and Classification Structure

of Part 1 of the Metal Trades (General) Award 1966;
or

• Clause 6.—Definitions of the Building Trades Award
1968;

whichever is applicable.

7.—DUTIES
Each employee will be required to work in accordance with

his/her duty statement and the hospital’s policies and proce-
dures. The hospital may direct each employee to carry out
such duties as are within the limits of the employee’s skill,
competence or training.

8.—SEPARATION
(1) Hospital Giving Notice
(a) The contract of service may be terminated by the hospi-

tal on any day by giving to the employee the required period
of notice in writing and the contract shall expire at the end of
that period of notice.

(b) The required period of notice shall be—
Employee’s period of continuous Period of
service with the hospital notice
Not more than 3 years 2 weeks
More than 3 years but not more

than 5 years 3 weeks
More than 5 years 4 weeks

The required period of notice is increased by one week if
the employee is over 45 years old and has completed at least 2
years continuous service with the hospital.

(c) Provided that—
(i) the contract of service of a probationary employee

(other than a casual) may be terminated by the hos-
pital giving the employee one week’s notice in
writing; and

(ii) the contract of service of an employee engaged as a
casual may be terminated by the hospital giving the
employee one hour’s notice. Such notice need not
be in writing.

(d) Payment in lieu of the required period of notice may be
made by the hospital if the required notice is not given.

The hospital may terminate the contract of service by pro-
viding part of the required notice and payment in lieu of the
balance.

(2) Employee Giving Notice
(a) The contract of service may be terminated on any day by

the employee giving to the hospital two weeks notice in writ-
ing and the contract shall expire at the end of that period of
notice.

Where there is written agreement between the hospital and
the employee a longer period of notice up to and including
four weeks may be required.

(b) Provided that—
(i) the contract of service of a probationary employee

(other than a casual) may be terminated by the em-
ployee giving one week’s notice in writing; and

(ii) the contract of service of an employee engaged as a
casual may be terminated by the employee giving
the hospital one hour’s notice. Such notice need not
be in writing.

(c) If an employee fails to give the required notice or leaves
during the notice period, the hospital may, at its discretion,
deduct from any monies due to the employee, an amount equal
to ordinary time earnings for the period of notice not given.

(3) The employee and the hospital may agree in writing upon
a longer period of notice than prescribed in this clause.

(4) The required notice may be dispensed with by agree-
ment in writing between the hospital and employee.

(5) Nothing in this clause affects the hospital’s right to dis-
miss an employee without notice for serious misconduct which
justifies instant dismissal.

(6) Time Off During Notice Period—
Where the hospital has given notice of termination to an
employee who has completed one month’s continuous
service, that employee shall, for the purpose of seeking
other employment be entitled to be absent from work up
to a maximum of eight ordinary hours without deduction
of pay. The time off shall be taken at times that are con-
venient to the employee after consultation with the
hospital.
Provided that this subclause shall not apply to a casual
employee.

(7) Certificate of Service
Where an employee whose service terminates requests a

certificate of service, a certificate signed by the hospital stat-
ing the name of the employee, the period of service, whether
the service was full time or part time and the classifications in
this Agreement in which work has been carried out, shall be
provided.

9.—NEW EMPLOYEES
A copy of this agreement shall be made available to new

employees prior to appointment.

10.—TIME NOT WORKED
The employee shall not be entitled to payment for any pe-

riod of unauthorised absence.

11.—STAND DOWN
(1) (a) The hospital is entitled to deduct payment for any

day or part of a day on which an employee (including an ap-
prentice) cannot be usefully employed because of industrial
action by any of the unions party to this Agreement or by any
other association or union.

(b) If an employee is required to attend for work on any day
but because of failure or shortage of electric power work is
not provided, such employee shall be entitled to two hours’
pay and further, where any employee commences work he/
she shall be provided with four hours’ employment or be paid
for four hours’ work.

(2) The provisions of paragraph (1) of this subclause also
apply where the employee cannot be usefully employed
through any cause which the hospital could not reasonably
have prevented but only if, and to the extent that, the hospital
and the union or unions concerned so agree or, in the event of
disagreement, the Western Australian Industrial Relations
Commission so determines.

(3) Where the stoppage of work has resulted from a break-
down of the hospital’s machinery the WAIRC, in determining
a dispute under paragraph (b) of this subclause, shall have
regard for the duration of the stoppage and the endeavours
made by the hospital to repair the breakdown.

12.—RELIEF AT OTHER LOCATIONS
An employee required to relieve away from his/her usual

place of work shall be provided with transport, free of charge,
from his/her home to work and return, or, be paid the car al-
lowance provided in Clause 26.—Fares and Motor Vehicle
Allowance of this Agreement.

13.—CONFIDENTIALITY
Information relating to the hospital, its customers or activi-

ties may not be released or divulged by the employee to a
third party other than in the proper performance of the em-
ployee’s obligations under this Agreement.

This shall not prevent the employee from seeking represen-
tation by an accredited official of his or her union.

14.—PART-TIME
(1) A part time employee shall be guaranteed a minimum

number of hours per roster period.
(2) (a) A part time employee shall be remunerated at a weekly

rate pro rata to the rate prescribed for the class of work on
which he/she is engaged only in the proportion which his/her
ordinary weekly hours averaged over the qualifying period,
bears to 38.
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(b) A part time employee shall be allowed annual leave, sick
leave, bereavement leave and study leave in the same manner
as full time employees. Payment for such leave shall be in the
same ratio as his/her ordinary weekly hours, averaged over
the qualifying period, bears to 38.

(3) A part time employee may by agreement work addi-
tional hours at ordinary rates subject to the normal rostering
parameters of a full time employee.

Where there is no such agreement the employee shall be
paid for any additional hours at overtime rates.

15.—CASUAL
(1) A casual shall be engaged on an hourly basis with no

guarantee of continual or additional employment.
(2) A casual shall not be employed for a period exceeding 4

weeks.
(3) A casual shall be paid 1/38th of the total rate prescribed

in Clause 21.—Wages of this Agreement for each hour worked,
plus 20% additional loading.

(4) A casual shall not receive any of the leave entitlements
prescribed in this Agreement (long service leave excepted).

16.—HOURS
(1) The ordinary hours of work shall average 38 per week

and shall not exceed 152 hours in twenty-eight consecutive
days.

Provided that, where the hospital and the majority of em-
ployees concerned agree, a roster system may operate on the
basis that the weekly average of 38 ordinary hours is achieved
over a period which exceeds 28 consecutive days.

(2) (a) Day Worker
The ordinary hours of work of a day worker may be worked

between 6 am and 6 pm on any day of the week Monday to
Friday inclusive.

The provisions of this paragraph may be departed from by
agreement between the hospital and the employee(s) con-
cerned.

(b) Shift Worker
The ordinary hours of work of a shift worker may be worked

on any day of the week Monday to Sunday inclusive.
(3) (a) The 38 hour week shall be worked by each full time

employee working 19 eight hour days and having one rostered
day off (RDO) in each four week cycle.

(b) At least 50% of RDOs will be rostered on a Monday or
Friday.

(c) RDOs shall be arranged so that they do not fall on a
public holiday prescribed in this Agreement.

(d) RDOs will be rostered 6 months in advance provided
that the roster may be altered by the hospital giving four weeks
notice or by agreement between the hospital and the
employee(s) concerned.

(e) The provisions of this subclause may be departed from
by agreement between the hospital and employee(s) concerned
provided that where, in any arrangement of ordinary hours,
shifts of longer than 10 hours are introduced—

(i) the hospital and the employees concerned shall be
guided by the Occupational Health and Safety pro-
visions of the A.C.T.U. Code of Conduct on 12-hour
shifts (as exhibited in the Western Australian Indus-
trial Relations Commission on 11th April 1990);

(ii) proper health monitoring procedures shall be intro-
duced;

(iii) suitable roster arrangements shall be made; and
(iv) proper supervision shall be provided.

12-hour shifts may be worked by agreement between the hos-
pital and employee(s) concerned provided the hospital has
given the relevant union(s) notice in writing that such shifts
are to be worked.

17.—OVERTIME
(1) All time worked in excess of the ordinary working hours

on any day shall be paid for as hereunder—
(a) Time and one half for the first 2 hours on any day

Monday to 12.00 midday Saturday and double time
thereafter.

(b) Double time on a Sunday or after 12.00 midday on
a Saturday.

(c) Double time for all overtime worked consecutively
with a rostered shift on a Saturday.

(d) Double time and a half for all overtime worked on a
public holiday.

(2) Where the hospital and the employee agree, time off in
lieu of payment for overtime may be allowed proportionate to
the payment to which the employee is entitled. Such time-off
shall be taken at a time convenient to the hospital provided
that the overtime is made up within 28 days from the time
when it became due.

(3) In calculating overtime each day shall stand alone.
(4) An employee recalled for duty outside his/her normal

working hours shall be paid a minimum of 3 hours at double
time, and in addition thereto, all reasonable expenses incurred
in returning to duty.

(5) Where an employee who has not been notified the previ-
ous day or earlier that he/she is required to work overtime,
works such overtime for an hour or more, the hospital shall
ensure that he/she is provided with any of the usual meals
occurring during such overtime or be paid $6.50 for each meal.

(6) The hospital may require any employee to work reason-
able overtime at overtime rates.

(7) (a) When overtime work is necessary it shall, wherever
reasonably practicable, be so arranged that an employee has
at least ten consecutive hours off duty between the work of
successive days.

(b) An employee (other than a casual employee) who works
so much overtime between the termination of the employee’s
ordinary work on one day and the commencement of the em-
ployee’s ordinary work on the next day that the employee has
not had at least ten consecutive hours off duty between those
times shall, subject to this subclause, be released after com-
pletion of such overtime until the employee has had ten
consecutive hours off duty without loss of pay for ordinary
working time occurring during such absence.

(c) If, on the instructions of the employer, such an employee
resumes or continues work without having had such ten con-
secutive hours off duty, the employee shall be paid at double
rates until released from duty and shall then be entitled to be
absent for such period of ten consecutive hours off duty with-
out loss of pay for ordinary working time occurring during
such absence.

(d) The provisions of this subclause shall apply in the case
of shift employees who rotate from one shift to another, as if
eight hours were substituted for ten hours when overtime is
worked—

(i) for the purpose of changing shift rosters; or
(ii) where a shift employee does not report for duty; or

(iii) where a shift is worked by arrangement between the
employees themselves.

(e) Overtime worked as a result of a recall shall not be re-
garded as overtime for the purpose of this subclause. Due
consideration shall however be given to ensuring that employ-
ees who work more than 3 hours of overtime as a result of a
recall receive adequate rest so as to be fit for duty.

18.—ON CALL
(1) For the purpose of this Agreement an employee is on

call when required by the hospital to remain at such a place as
will enable the hospital to readily contact him or her during
the hours for which he or she has been placed on call. An
employee is also on call when required to carry a mobile tel-
ephone or beeper and to remain within a reasonable radius of
the hospital.

(2) (a) An employee on call shall be paid an hourly allow-
ance of $2.45. Provided that payment in accordance with this
paragraph shall not be made with respect to any period for
which payment is otherwise made in accordance with the pro-
visions of this Agreement when the employee is recalled to
work.

(b) Where the hospital supplies the employee with a mobile
telephone or beeper, the employee shall be paid 75% of the
rate prescribed in paragraph (a).
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Minimum Call Out
(3) An employee who is called out to work when on call

shall be paid a minimum of 3 hours at double time provided
that if the employee is called out within 3 hours of starting
work on a previous call he/she shall not be entitled to any
further payment for the time worked within that period of three
hours.

(4) If an employee is recalled to work he/she shall be pro-
vided with transport, free of charge, from his/her home to work
and return, or, be paid the car allowance provided in Clause
26.—Fares and Motor Vehicle Allowance of this Agreement.

19.—MEAL AND MEAL HOURS
(1) (a) Meal breaks shall be a minimum of 30 minutes and a

maximum of one hour other than by agreement and shall not
be counted as time worked.

(b) No employee shall be compelled to work for more than
5 hours consecutively without a meal break.

(c) By agreement between the hospital and the employee or
employees concerned, an employee or employees may work
in excess of five hours, but not more than six, at ordinary rates
of pay without a meal break.

(d) The time of taking a scheduled meal break or rest break
by one or more employees may be altered by the hospital if it
is necessary to do so in order to meet a requirement for conti-
nuity of operations.

(e) The hospital may stagger the time of taking a meal or
rest break to meet operational requirements.

(f) When an employee is required for duty during the em-
ployees usual meal interval and the meal interval is thereby
postponed for more than half an hour, the employee shall be
paid at overtime rates until the employee gets the meal inter-
val.

(2) One ten minute tea break shall be allowed during each
shift and shall be taken when convenient to the hospital with-
out deduction of pay for such time. During each day shift, the
break shall be taken during the morning.

(3) An employee who has not been notified the previous
day or earlier that he or she is required to attend work at a
time when a meal is usually taken shall be provided with such
a meal.

20.—HIGHER DUTIES
(1) An employee who is capable of performing and does

perform all duties of a position which attracts a higher rate of
pay than that which he or she usually performs shall be enti-
tled to the higher rate whilst so engaged.

(2) When an employee performs some, but not all, of the
duties of the position a rate of pay less than the rate the posi-
tion normally attracts can be paid by agreement between the
hospital and employee.

(3) Provided that payment for higher duties shall not apply
to an employee required to act in another position while the
incumbent is taking a rostered day off in accordance with
Clause 16.—Hours of this Agreement.

21.—WAGES
(1) The minimum weekly rate payable to METAL TRADES

(Electrical) employees (other than apprentices) classified in
accordance with Clause 6.—Classification Structure of this
Agreement, shall be as follows—

Column A Total rate per week (incorporating allow-
ances) with effect from 27 August 1999.

Column B A 4% increase payable from the first pay pe-
riod commencing on or after 26 August 2000.

Column C A further and final 3% increase payable 12
months after the date of registration of the
Agreement.

Wage Group Column A Column B Column C
Level C14 458.80 477.20 491.50
Level C13 479.10 498.30 513.20
Level C12 506.40 526.70 542.50
Level C11 531.90 553.20 569.80
Level C10 570.40 593.20 611.00
Level C9 595.90 619.70 638.30
Level C8 621.20 646.00 665.40
Level C7 646.70 672.60 692.70
Level C6 697.30 725.20 746.90
Level C5 722.80 751.70 774.30

(2) The rates of pay outlined in sub-clause (1) apply to an
electrical or electronics tradesperson who holds, and in the
course of employment may be required to use, a current “A”
Grade or “B” Grade licence issued pursuant to the relevant
regulation in force at the date of this Agreement. In the ab-
sence of such licence, the rates outlined in sub-clause (3) apply
to these employees.

(3) The minimum weekly rate payable to METAL TRADES
(Mechanical) employees (other than apprentices) classified in
accordance with Clause 6.—Classification Structure of this
Agreement, shall be as follows—

Column A Total rate per week (incorporating allow-
ances) with effect from 27 August 1999.

Column B A 4% increase payable from the first pay pe-
riod commencing on or after 26 August
2000.

Column C A further and final 3% increase payable 12
months after the date of registration of the
Agreement.

Wage Group Column A Column B Column C
Level C14 443.30 461.00 474.90
Level C13 463.60 482.10 496.60
Level C12 491.00 510.60 526.00
Level C11 516.50 537.20 553.30
Level C10 555.00 577.20 594.50
Level C9 580.50 603.70 621.80
Level C8 605.70 629.90 648.80
Level C7 631.20 656.40 676.10
Level C6 681.80 709.10 730.30
Level C5 707.30 735.60 757.70

(4) The minimum weekly rate payable to BUILDING
TRADES employees (other than apprentices) classified in
accordance with clause 6—Classification Structure of this
Agreement, shall be as follows—

Column A Total rate per week (incorporating allow-
ances) with effect from 27 August 1999.

Column B A 4% increase payable from the first pay pe-
riod commencing on or after 26 August
2000.

Column C A further and final 3% increase payable 12
months after the date of registration of the
Agreement.

Wage Group Column A Column B Column C
Carpentry and
Joinery 592.10 615.80 634.30
Painting,
Signwriting and
Glazing 576.70 599.80 617.80
Bricklayer 586.40 609.90 628.20
Plumber 592.10 615.80 634.30
Plumber—
Registered 602.30 626.40 645.20
Trades Assistant 519.40 540.20 556.40

(5) Leading Hand—
In addition to the total rate prescribed in subclause (1) or
(2) a leading hand shall be paid—

$
(a) if placed in charge of not less

than three and not more than
ten other workers 17.50

(b) if placed in charge of more than
ten and not more than twenty
other workers 26.80

(c) if placed in charge of more than
twenty other workers 34.60

(6) Special Provisions
(a) The rates of pay prescribed above incorporate tool al-

lowances and all tradespersons shall be required to provide
tools required by their respective trades.

(b) The rates of pay prescribed above incorporate a com-
mitted allowance in substitution of any disability allowances
that might otherwise be payable.
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(c) The hospital shall provide for the use of tradespersons
or apprentices all necessary power tools, special purpose tools
and precision measuring instruments.

(d) A tradesperson or apprentice shall replace or pay for any
tools supplied by the hospital if lost through the employee’s
negligence.

(7) Apprentices—
(a) Wage per week expressed as a percentage of the

building tradesperson’s or metals C10 rate—
Four Year Term ....................................... %
First year ................................................. 42
Second year ............................................ 55
Third year ............................................... 75
Fourth year ............................................. 88
Three and a Half Year Term
First six months ...................................... 42
Next year ................................................ 55
Next year ................................................ 75
Final year ................................................ 88
Three Year Term
First year ................................................. 55
Second year ............................................ 75
Third year ............................................... 88

(b) Minimum Wage—
Notwithstanding the provisions of this
subclause, no apprentice, twenty-one years of
age or over, shall be paid less than $369.15
per week as the ordinary rate of pay in respect
of the ordinary hours of work prescribed by
this agreement, but that minimum rate of pay
does not apply where the ordinary rate of pay
(including any part thereof payable in addi-
tion to the agreement rate) is not less than
$369.15.
Where the said minimum rate of pay is appli-
cable the same rate shall be payable on
holidays, during annual leave, sick leave, long
service leave and any other leave prescribed
by this award.

(9) In lieu of the wages provided in this clause, the Hospital
and employees may agree to implement salary packaging ar-
rangements. Such arrangements must be in accordance with
the Hospital salary packaging policy. The administrative ar-
rangements for salary packaging will be entirely at the
discretion of the Hospital. Salary packaging arrangements
entered into will be cost neutral in relation to the total em-
ployment cost of the employee for the Hospital.

22.—PAYMENT OF WAGES
(1) Wages shall be paid fortnightly according to a weekly

average of ordinary hours worked even though more or less
than 38 ordinary hours may be worked in any particular week
of the work cycle.

Provided that an employee who is absent from duty (other
than on annual leave, long service leave, holidays prescribed
under this agreement, paid sick leave, workers’ compensation
or bereavement leave) shall not be paid for the period of ab-
sence and shall have his/her fortnightly pay reduced
accordingly.

(2) Wages shall be paid fortnightly by electronic funds trans-
fer into one or two accounts nominated by the employee held
at any major bank, building society or credit union.

Any costs associated with the establishment by the employee
of such an account and of the operation of it shall be borne by
the employee.

(3) Termination of Employment—
An employee who lawfully leaves the employment or is
dismissed for reasons other than misconduct shall be paid
all monies due at the termination of service with the hos-
pital.
Provided that in the case of an employee whose ordinary
hours are arranged in accordance with subclause (3)(a)
of Clause 16.—Hours of this Agreement and who is paid
average pay and who has not taken the day off due to the
employee during the work cycle in which the employ-
ment is terminated, the wages due to that employee shall
include a total of credits accrued during the work cycle.

Provided further, where the employee has taken a day off
during the work cycle in which the employment is termi-
nated, the wages due to that employee shall be reduced
by the total of credits which have not accrued during the
work cycle.

(4) Pay Advice Slip
Each employee shall be provided with a pay advice slip on

each day that wages are paid. The pay advice slip shall de-
tail—

(a) the rate of wage;
(b) the hours worked including overtime;
(c) the number of ordinary hours for which payment

has been made;
(d) the total number of hours if any which the employee

is in credit or debit;
(e) the gross wage;
(f) the net wage;
(g) the hospital funded superannuation component;
(h) any allowances paid;
(i) any deductions made including details of any salary

sacrifice;
(j) the amount of accrued time off and annual leave;
(k) the composition of any annual leave payment;
(l) the composition of any termination payment.

(5) Calculation of Hourly Rate—
The ordinary rate per hour shall be calculated by divid-
ing the appropriate weekly rate by 38.

23.—SHIFT WORK
(1) (a) The loading on the ordinary rates of pay for an em-

ployee who works an afternoon shift commencing not earlier
than 12.00 noon and finishing after 6.00 pm on weekdays
shall be 15%

(b) The provisions of paragraph (a) of this subclause do not
apply to an employee who on any weekday commences his/
her ordinary hours of work after 12.00 noon and completes
those hours at or before 6.00 pm on that day.

(c) The loading on ordinary rates of pay for an employee
who works a shift between the hours of 6.00 pm and 7.30 am
on a weekday shall be 15%.

(2) An employee rostered to work ordinary hours between
midnight Friday and midnight on the following Saturday shall
be paid a loading of 50% on actual hours worked during this
period.

(3) An employee rostered to work ordinary hours between
midnight Saturday and midnight on the following Sunday shall
be paid a loading of 75% on actual hours worked during this
period.

(4) Where an employee works a broken shift each portion
of that shift shall be considered a separate shift for the pur-
pose of this clause.

(5) Where the ordinary hours of work span 12.00 midnight
on a Friday or Saturday night the additional payments for shift
work and work on Saturday or Sunday shall be made by cal-
culation for each part of the shift according to the rate
applicable for additional payment for shift work and work on
Saturday or Sunday as the case may be.

(6) An employee may transfer from being a day worker to
being a shift worker and vice versa by agreement with the
hospital.

24.—CALCULATION OF PENALTIES
Where the employee works hours which would entitle him

or her to payment of more than one of the penalties payable in
accordance with the overtime, shift and weekend penalties, or
public holiday provisions of this Agreement, only the highest
of any such penalty shall be payable.

In the case of casuals any such penalty shall be in addition
to the casual loading.

25.—LAUNDRY AND UNIFORMS
(1) (a) Where the hospital requires a uniform to be worn, an

adequate supply of such uniforms shall be provided free of
cost to the employee on engagement.
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(b) Thereafter uniforms will be replaced on an ‘as required’
basis provided that the employee when a new uniform is is-
sued shall be required to return the replaced uniform.

(c) Uniforms provided by the hospital shall at all times re-
main the property of the hospital and must be returned to the
hospital on termination.

A failure to return hospital uniforms may lead to a delay in
the processing of any termination payment.

(d) Uniforms shall not be worn other than in the course of,
and in travelling to and from, employment.

(2) The cost of laundering uniforms shall be met by the
employee.

(3) The hospital shall provide employees with safety foot-
wear as appropriate.

(4) Nothing in this clause shall prevent the hospital and the
employee making other arrangements as to laundry and uni-
forms not less favourable to the employee.

(5) The provisions of this clause shall not detract from the
hospital’s obligation pursuant to section 19 of the Occupa-
tional Health Safety and Welfare Act 1984-1987 to provide
employees with adequate personal protective clothing and
equipment where it is not practicable to avoid the presence of
hazards at the workplace.

26.—FARES AND MOTOR VEHICLE ALLOWANCE
(1) An employee required to work outside the hospital dur-

ing his or her normal working hours shall be paid any
reasonable travelling and accommodation expenses incurred
provided that travelling expenses shall not be paid where an
allowance is paid in accordance with subclause (2) hereof.

(2) An employee required and authorised to use his or her
own motor vehicle in the course of his duties shall be paid an
allowance of not less than 49.1 cents per kilometre.

(3) The rate prescribed in subclause (2) shall be reviewed
whenever this Agreement is renewed or replaced.

(4) Nothing in this clause shall prevent the hospital and the
employee making other arrangements as to car allowance not
less favourable to the employee.

27.—SUPERANNUATION
(1) The hospital shall contribute on behalf of the employee

in accordance with the requirements of the Superannuation
Guarantee (Administration) Act 1992 (Cth) .

(2) The hospital shall initially contribute an amount equal
to 8% of the employee’s ordinary time earnings and shall there-
after increase the level of contribution in accordance with the
provisions of the Superannuation Guarantee (Administration)
Act 1992 (Cth).

(3) Contributions shall at the option of the employee be paid
into either—

(a) the Health Employees’ Superannuation Trust Aus-
tralia (HESTA) fund;

(b) the National Catholic Fund; or
(c) the Private Hospital Employees Superannuation

Fund; or
(d) such other complying superannuation fund or

scheme nominated by the employee in accordance
with the provisions of section 49C of the Industrial
Relations Act 1979.

(4) The employer shall notify the employee that the em-
ployee may nominate a complying superannuation fund or
scheme. If the employee does not nominate a fund or scheme,
or until such time as the employee nominates a fund or scheme,
superannuation contributions shall be paid into a fund or
scheme nominated by the employer. The employer and em-
ployee are bound by the employees’ nominated fund choice
unless they agree to a change of fund. The employer will not
unreasonably refuse a change of fund request made by the
employee.

 (5) Contributions into the nominated fund shall be paid
monthly.

(6) Contributions shall continue to be paid on behalf of an
employee in receipt of payments under the Workers Compen-
sation and Assistance Act 1981 (WA).

28.—ANNUAL LEAVE
Entitlement
(1) Each employee shall be entitled to four weeks annual

leave at ordinary rates of pay in respect of each year of serv-
ice. The entitlement accrues pro rata on a weekly basis.

“service” shall not include any period of unpaid leave
other than the first 3 months of unpaid sick leave and the
first month of workers’ compensation leave.

(2) A continuous shift employee shall be granted additional
leave at the rate of 1.5 hours for each Sunday worked to a
maximum of 38 hours per year of service.

Rate of Pay
(3) An employee shall be paid for any period of annual leave

prescribed in this clause at the ordinary rate of wage the em-
ployee would have received as his or her payment at the time
of taking the leave, and, in addition, any shift and weekend
penalties which the employee would have received had the
employee not proceeded on annual leave.

Where it is not possible to calculate the shift and weekend
penalties the employee would have received, the employee
shall be paid at the rate of the average of such payments made
each week over the four weeks prior to taking the leave.

Provided that the employee when proceeding on annual leave
shall not be paid less than the sum of his or her ordinary rate
of wage for the period (ie excluding shift and weekend penal-
ties) and a loading of 17.5% in respect thereof.

Timing of Payment
(4) The employee is to be paid for a period of annual leave

at the time payment is made in the normal course of employ-
ment, unless the employee requests in writing that he or she
be paid before the period of leave commences in which case
the employee is to be so paid.

Termination
(5) If an employee’s employment terminates, the employee

shall be paid—
2.923 hours pay (at the rate prescribed by subclause (3)
of this Clause) in respect of each completed week of serv-
ice for which annual leave has not already been taken;
and
 in the case of continuous shift employees such additional
leave as has accrued under subclause (2) at the date of
termination.

Provided that leave loading shall only apply to leave result-
ing from a completed year of service.

Taking Annual Leave
(6) (a) The employee may, with the approval of the hospital,

be allowed to take the annual leave prescribed by this clause
before the completion of twelve month’s continuous service.

(b) The annual leave prescribed in this clause may be split
into portions by agreement between the hospital and the em-
ployee.

(c) When the employee requests that the annual leave be
split into portions the hospital shall make every reasonable
endeavour to accommodate the wishes of the employee.

(d) Where the hospital and employee have not agreed when
the employee is to take annual leave either party may give the
other notice of the period of time when (subject to paragraph
(e) hereof) the leave is to be taken.

The minimum period of notice shall be as follows—
Period of Leave to be Taken Notice Required
 1 day  2 weeks
 2 days  3 weeks
 3-5 days  4 weeks
 6-10 days  5 weeks
 11-15 days  7 weeks
 16-20 days  8 weeks
 > 20 days  10 weeks

(e) Notwithstanding the provisions of paragraph (d) the tak-
ing of annual leave shall be arranged so as to ensure adequate
cover at all times.

(f) Provided that leave shall be taken within 18 months fol-
lowing the date of accrual.
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Compaction
(7) An employee who during a qualifying period towards

an entitlement of annual leave was employed continuously on
both a full-time and part-time basis, or a part-time basis only,
may elect to take a lesser period of annual leave calculated by
converting the part-time service to equivalent full-time serv-
ice.

Such election is to be made in writing by the employee and
approved by the hospital.

29.—PUBLIC HOLIDAYS
(1) The following days shall be considered as public holi-

days—
New Year’s Day, Australia Day, Good Friday, Easter Mon-
day, Anzac Day, Labour Day, Foundation Day, Queen’s
Birthday, Christmas Day and Boxing Day.

Provided that—
(a) a day observed in lieu of the holiday may be ap-

pointed by proclamation published in the Gazette
under the Public and Bank Holidays Act 1972. This
shall also apply to an additional holiday appointed
by proclamation;

(b) another day may be observed in lieu of the holiday
by agreement between the employee and the hospi-
tal.

(2) An employee not required to work on a day solely be-
cause that day is a public holiday or day observed in lieu
thereof, shall be entitled to leave for the number of hours which
he or she would otherwise be rostered to work on that day
without deduction of pay.

(3) Where the employee is rostered to work ordinary hours
on a public holiday, he or she shall elect to receive one of the
following—

(a) ordinary rates of pay and a loading of 150% for the
actual time worked on the holiday; or

(b) ordinary rates of pay and a loading of 50% for the
actual time worked together with an equivalent pe-
riod of time off, paid at the ordinary rate, to be taken
at a time mutually acceptable to the hospital and
employee.

(4) The employee shall be entitled to a day’s leave in lieu of
a public holiday, without deduction of pay, in respect of a
public holiday which occurs during the employees’ annual
leave.

(5) (a)  Where a public holiday falls on a day on which a
continuous shift employee is rostered off duty the employee
shall be entitled to an additional day’s pay at ordinary rates.

(b) Where a public holiday falls on a day on which a full
time employee is rostered off duty the employee shall be enti-
tled to an additional day’s pay at ordinary rates. This paragraph
shall not apply to part-time employees.

(c) Provided that by agreement between the employer and
employee, the employee may observe that public holiday, paid
at the ordinary rate, on a day mutually acceptable to the em-
ployer and employee.

(6) The provisions of this clause shall not apply to casual
employees.

30.—SICK LEAVE
(1) An employee shall accrue an entitlement to paid sick

leave at the rate of 1.457 hours per completed week (76 hours
per year of service).

(2) An employee who is unable to attend or remain at work
on the grounds of personal ill health or injury or on account
of the illness or injury of a family member residing with the
employee, is entitled to be paid at ordinary rates for the number
of hours the employee was rostered to work during the period
of absence. Provided that—

(a) the payment shall not exceed the employee’s accrued
entitlement plus entitlement in advance to the end
of the current year of service;

(b) where such payment exceeds the employee’s accrued
entitlement, the excess may be offset against any fu-
ture accrual or against monies otherwise payable to
the employee at the point of separation.

(3) Unused portions of sick leave entitlement shall accumu-
late from year to year and may be taken in any subsequent
year.

(4) Notwithstanding any of the provisions of this clause
payment for sick leave taken on account of the illness or in-
jury of a family member residing with the employee shall not
exceed payment for 38 hours in any one year of service.

(5) An employee shall advise the hospital as soon as reason-
ably practicable and if possible prior to the commencement
of the shift of, the inability to attend work, the nature of ill-
ness or injury and the estimated duration of absence.

(6) (a) An employee shall be required to provide a medical
certificate for any absence of two days or more.

(b) After two absences in any year of service the hospital
may request in writing that the next and subsequent absences
in that year, if any, shall be accompanied by a medical certifi-
cate.

(c) The provisions of this subclause shall apply whether the
employee claims payment for sick leave on account of per-
sonal ill health or injury or the illness or injury of a family
member residing with the employee.

(7) (a) An employee who suffers personal ill health or in-
jury whilst on annual leave may be paid sick leave in lieu of
annual leave subject to—

(i) providing a medical certificate stating the illness or
injury necessitated confinement to home or hospital
for seven consecutive days or more.

(ii) the portion of annual leave coinciding with the paid
sick leave is to be taken at a time agreed by hospital
and employee or shall be added to the next period of
annual leave.

(b) Payment for replaced annual leave shall be at the rate of
wage applicable at the time the leave is subsequently taken
provided that the annual leave loading prescribed in Clause
28.—Annual Leave of this Agreement shall be deemed to have
been paid with respect to the replaced annual leave.

 (8) Paid leave may be withheld if the illness or injury is the
result of the employee’s own gross misconduct.

 (9) Where an employee receives payment under this clause
and subsequently receives payments in respect of the same
period under the Workers Compensation and Assistance Act
1981 (WA), the employee shall reimburse to the hospital the
payments made under this clause and the hospital shall rein-
state the employee’s sick leave or other entitlements
accordingly.

(10) The entitlement conferred by this clause shall be
prorated in the case of a part-time employee in the same ratio
as his/her ordinary weekly hours, averaged over the qualify-
ing period, bears to 38.

31.—LONG SERVICE LEAVE
(1) The long service leave provisions published in Volume

80 of the Western Australian Industrial Gazette at pages 1 to
4 inclusive as updated from time to time, are hereby incorpo-
rated in and shall be deemed to be part of this Agreement,
providing that long service leave shall not accrue on workers’
compensation leave in excess of one month.

(2) Provided that the leave to which an employee shall be
entitled or deemed to be entitled shall be as provided in this
clause—

Where an employee has completed at least 10 years’ serv-
ice the amount of leave shall be—
(a) in respect of 10 years service so completed—eight

and two thirds weeks leave;
(b) in respect of the next 5 years service completed af-

ter such 10 years —four and one thirds weeks leave;
(c) in respect of each 10 years service completed after

such 15 years—eight and two thirds weeks leave;
(d) on the termination of the employee’s employment—

(i) by his/her death;
(ii) in any circumstances otherwise than by the

employer for serious misconduct;
in respect of the number of years’ service with the
employer completed since he/she last became enti-
tled to an amount of long service leave, a
proportionate amount on the basis of eight and two
thirds weeks for 10 years service.
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(3) Leave shall be granted and taken as soon as reasonably
practicable after the right thereto accrues due or at such time
or times as may be agreed between the hospital and the em-
ployee.

(4) By agreement between the hospital and employee, a part
time employee or an employee whose hours have changed
from par time to full time may take his or her long service
leave entitlement as a reduced period of full time equivalent
time off. Such agreement shall not be unreasonably withheld
by the hospital.

32.—PARENTAL LEAVE
(1) Interpretation
In this Clause—

“adoption”, in relation to a child, is a reference to a child
who—

(a) is not the natural child or the step-child of the
employee or the employee’s spouse;

(b) is less than 5 years of age; and
(c) has not lived continuously with the employee for

6 months or longer;
“continuous service” means service under an unbroken
contract of employment and includes:

(a) any period of parental leave; and
(b) any period of authorised leave or absence.

“expected date of birth” means the day certified by a medi-
cal practitioner to be the day on which the medical
practitioner expects the employee or the employee’s
spouse, as the case may be, to give birth to a child;
“parental leave” means leave provided for by subclause
(2) of this clause;
“spouse” includes a de facto spouse.

(2) Entitlement to parental leave
(a) Subject to this subclause and to subclauses (3) and (4)

hereof, an employee, other than a casual employee, is entitled
to take up to 52 consecutive weeks of unpaid leave in respect
of—

(i) the birth of a child to the employee or the employ-
ee’s spouse; or

(ii) the placement of a child with the employee with a
view to the adoption of the child by the employee.

(b) An employee is not entitled to take parental leave unless
he or she—

(i) has, before the expected date of birth or placement,
completed at least 12 months’ continuous service
with the hospital; and

(ii) has given the hospital at least 10 weeks’ written no-
tice of his or her intention to take the leave;

(iii) has notified the hospital of the dates on which he or
she wishes to start and finish the leave.

An employee shall not be in breach of this clause as a con-
sequence of failure to give the required notice if such failure
is occasioned by the confinement occurring earlier than the
expected date.

(c) An employee is not entitled to take parental leave at the
same time as the employee’s spouse but this subsection does
not apply to—

(i) one week’s parental leave taken by the male parent
immediately after the birth of the child; or

(ii) three week’s parental leave taken by the employee
and the employee’s spouse immediately after a child
has been placed with them with a view to their adop-
tion of the child.

(d) The entitlement to parental leave is reduced by any pe-
riod of parental leave taken by the employee’s spouse in
relation to the same child, except the period of one week’s
leave referred to in paragraph (c)(i) of this subclause.

(3) Certification
(a) An employee who has given notice of his or her inten-

tion to take parental leave, other than for adoption, is to provide
to the hospital a certificate from a medical practitioner stating
that the employee or the employee’s spouse, as the case may
be, is pregnant and the expected date of birth.

(b) An employee who has given notice of his or her inten-
tion to take parental leave for adoption, is to provide to the
hospital—

(i) a statement from an adoption agency or other ap-
propriate body of the presumed date of placement
of the child with the employee for adoption purposes;
or

(ii) a statement from the appropriate government author-
ity confirming that the employee is to have custody
of the child pending an application for an adoption
order.

(4) Notice of spouse’s parental leave
(a) An employee who has given notice of his or her inten-

tion to take parental leave or who is actually taking parental
leave is to notify the hospital of particulars of any period of
parental leave taken or to be taken by the employee’s spouse
in relation to the same child.

(b) Any notice given under paragraph (a) of this subclause
is to be supported by a statutory declaration by the employee
as to the truth of the particulars notified.

(5) Transfer to a safe job
Where in the opinion of a duly qualified medical practi-

tioner, illness or risks arising out of the pregnancy or hazards
connected with the work assigned to the employee make it
inadvisable for the employee to continue at her present work,
the employee shall, if the hospital deems it practicable, be
transferred to a safe job at the rate and on the conditions at-
taching to that job until the commencement of maternity leave.

If the transfer to a safe job is not practicable, the employee
may, or the hospital may require the employee to, take leave
for such period as is certified necessary by a duly qualified
medical practitioner. Such leave shall be treated as maternity
leave for the purposes of subclauses (10), (11), (12) and (13)
hereof.

(6) Maternity leave to start 6 weeks before birth
A female employee who has given notice of her intention to

take parental leave, other than for an adoption, is to start the
leave 6 weeks before the expected date of birth unless in re-
spect of any period closer to the expected date of birth a medical
practitioner has certified that the employee is fit to work.

(7) Variation of Period of Parental Leave
(a) Provided the aggregate of any leave (including leave taken

pursuant to subclauses (5) and (9) of this subclause) does not
exceed the period to which the employee is entitled under
subclause (2) hereof—

(i) the period of parental leave may be lengthened once
only by the employee giving not less than 14 days
notice in writing stating the period by which the leave
is to be lengthened;

(ii) the period may be further lengthened by agreement
between the employee and the hospital.

(b) The period of parental leave may, with the consent of
the hospital, be shortened by the employee giving not less
than 14 days notice in writing stating the period by which the
leave is to be shortened.

(8) Cancellation of Parental Leave
(a) Parental leave, other than adoption leave, applied for but

not commenced, shall be cancelled when the pregnancy of
the employee or the employee’s spouse terminates other than
by the birth of a living child.

(b) Where the pregnancy of an employee on maternity leave
terminates other than by the birth of a living child, it shall be
the right of the employee to resume work at a time nominated
by the hospital which shall not exceed four weeks from the
date of notice in writing by the employee to the hospital that
she desires to resume work.

(9) Special Maternity Leave and Sick Leave—
(a) Where the pregnancy of an employee not then on

parental leave terminates after 28 weeks other than
by the birth of a living child then

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or
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(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on parental leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical
practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick
leave, special maternity leave and parental leave shall
not exceed the period to which the employee is enti-
tled under subclause (2) hereof.

(c) For the purposes of subclauses (10), (12) and (13)
hereof, parental leave shall include special mater-
nity leave.

(d) An employee returning to work after the comple-
tion of a period of leave taken pursuant to this
subclause shall be entitled to the position which she
held immediately before proceeding on such leave
or, in the case of an employee who was transferred
to a safe job pursuant to subclause (3), to the posi-
tion she held immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and salary or wage to
that of her former position.

(10) Parental Leave and Other Leave Entitlements
Provided the aggregate of any leave (including leave taken

pursuant to subclauses (5) and (9) of this subclause) does not
exceed the period to which the employee is entitled under
subclause (2) hereof—

(a) An employee may, in lieu of or in conjunction with
parental leave, take any annual leave, long service
leave or any part thereof or accrued time off to which
he or she is then entitled.

(b) Paid sick leave or other paid authorised absences
(excluding annual leave, long service leave or ac-
crued time off), shall not be available to an employee
during his or her absence on parental leave.

(11) Return to work after parental leave
(a) An employee shall confirm his or her intention of re-

turning to work by notice in writing to the hospital given not
less than four weeks prior to the expiration of the period of
parental leave.

(b) On finishing parental leave, an employee is entitled to
the position he or she held immediately before starting paren-
tal leave.

(c) If the position referred to in paragraph (b) of this
subclause is not available, the employee is entitled to an avail-
able position—

(i) for which the employee is qualified; and
(ii) that the employee is capable of performing, most

comparable in status and pay to that of his or her
former position.

(d) Where, immediately before starting parental leave, an
employee was acting in, or performing on a temporary basis
the duties of, the position referred to in paragraph (b) of this
subclause, that subsection applies only in respect of the posi-
tion held by the employee immediately before taking the acting
or temporary position.

(12) Effect of parental leave on employment
Absence on parental leave—

(a) does not break the continuity of service of an em-
ployee; and

(b) is not to be taken into account when calculating the
period of service for the employee.

(13) Termination of Employment
(a) An employee on parental leave may terminate his or her

employment at any time during the period of leave by notice
given in accordance with this Agreement.

(b) The hospital shall not terminate the employment of an
employee on the grounds of pregnancy or absence on paren-
tal leave, but otherwise the rights of the hospital in relation to
termination of employment are not hereby affected.

(14) Replacements—
(a) A replacement is a person specifically engaged as a

result of an employee proceeding on parental leave.
(b) The hospital shall, before engaging a replacement

under this subclause, inform that person of the tem-
porary nature of the employment and of the rights
of the employee who is being replaced.

(c) The hospital shall, before engaging a person to re-
place an employee temporarily promoted or
transferred in order to replace an employee exercis-
ing his or her rights under this clause, inform that
person of the temporary nature of the promotion or
transfer and of the rights of the employee who is
being replaced.

(d) Provided that nothing in this subclause shall be con-
strued as requiring the hospital to engage a
replacement.

33.—BEREAVEMENT LEAVE
(1) On the death of a spouse or de facto spouse, child or

step-child, parent or parent in law, brother, sister, or any other
person who immediately before that person’s death lived with
the employee as a member of the employee’s family, the em-
ployee is entitled to bereavement leave, without loss of ordinary
time earnings, of up to two (2) days.

(2) Bereavement leave shall at the discretion of the employee
be taken at any time up to and including the two days follow-
ing the day of the funeral.

(3) Payment for such leave may be subject to the employee
providing proof of the death.

(4) Bereavement leave is not to be taken where the employee
is absent on another form of leave or would not otherwise
have been on duty unless the absence has been taken to en-
able the employee to be with a dying relative.

34.—TRAINING LEAVE
The Hospital is committed to a skilled workforce and all

employees have access to training in order to meet the needs
of the enterprise. Applications for paid leave to attend train-
ing courses during ordinary working hours will be considered
on a case by case basis where the course is relevant to the
employee’s work and the needs of the hospital.

Reimbursement of costs associated with fees and textbooks
will be considered in a similar manner.

Where possible and appropriate, approved training shall be
accredited.

35.—TIME OFF WITHOUT PAY
Time off without pay for whatever purpose may be granted

by agreement between the hospital and the employee.

36.—INTRODUCTION OF CHANGE AND
REDUNDANCY

(1) Interpretation
In this clause—

“employee” does not include an employee engaged on a
casual or temporary basis or on a fixed term contract;
“redundant” means being no longer required by the hos-
pital to continue doing a job because the hospital has
decided that the said job will not be done by any em-
ployee.

For the purposes of this clause, an action of the hospital has
a “significant effect” on an employee if—

(a) there is to be a major change in the composition,
operation or size of, or skills required in, the hospi-
tal’s workforce that will affect the employee; or

(b) there is to be elimination or reduction of a job op-
portunity, promotion opportunity or job tenure for
the employee; or
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(c) in the case of a full time employee, the guaranteed
hours of work are to increase or decrease; or

(d) the employee is required to be retrained; or
(e) the employee is to be required to transfer to another

job or work location; or
(f) the employee’s job is to be restructured.

(2) (a) Employee to be Informed
Where the hospital has decided to—

(i) take action that is likely to have a significant effect
on an employee; or

(ii) make an employee redundant,
the employee shall be informed by the hospital, as soon as
reasonably practicable after the decision has been made, of
the action or the redundancy, as the case may be.

(b) Discussions to occur
The hospital shall thereafter hold discussions with the em-

ployee affected as to—
(i) the likely effects of the action or the redundancy in

respect of the employee; and
(ii) measures that may be taken by the employee or hos-

pital to avoid or minimise a significant effect.
For the purpose of such discussion the hospital shall pro-

vide in writing to the employee concerned, all relevant
information about the action or the redundancy including the
nature and expected effects on the employee of what is pro-
posed and other matters likely to affect the employee, provided
that the hospital shall not be required to disclose confidential
information the disclosure of which may seriously harm the
hospital’s interests.

(3) Union to be informed
Where the hospital has made a definite decision to intro-

duce major changes that are likely to have significant effects
on employees, the hospital shall notify and hold discussions
with the relevant union(s).

(4) Severance Pay
(a) In addition to the period of notice prescribed in Clause

8.—Separation of this Agreement, for ordinary termination,
an employee whose employment is terminated on the grounds
of redundancy shall be entitled to the following amount of
severance pay in respect of a continuous period of service.

Period of Continuous Service Severance Pay
Less than 1 year Nil
1 year but less than 2 years 1 weeks
2 years but less than 3 years 3 weeks
3 years but less than 4 years 5 weeks
4 years but less than 5 years 7 weeks
5 years but less than 6 years 9 weeks
Thereafter 1 week’s additional

pay for each addi-
tional year of service

“Weeks Pay” means the ordinary weekly rate of wage for
the employee concerned.

(b) For the purpose of this clause continuity of service shall
not be broken on account of—

(i) any absence from work on account of personal sick-
ness or accident for which an employee is entitled to
claim sick pay as prescribed by this agreement or on
account of leave lawfully granted by the hospital; or

(ii) any absence with reasonable cause, proof whereof
shall be upon the employee; or

(iii) any absence on approved leave without pay.
Provided that in the calculation of continuous service under

this subclause any time in respect of which an employee is
absent from work except time for which an employee is enti-
tled to claim annual leave, sick pay, long service leave and
public holidays as prescribed by this agreement shall not count
as time worked.

(c) Service by the employee with a business which has been
transmitted from one hospital to another and the employee’s
service has been deemed continuous in accordance with
subclause (3) of Clause 2 of the Long Service Leave Provi-
sions published in Volume 80 of the Western Australian

Industrial Gazette at pages 1-4 shall also constitute continu-
ous service for the purpose of this clause.

(5) Employee Leaving During Notice—
An employee whose employment is to be terminated on
the grounds of redundancy may terminate employment
during the period of notice and, if so, shall be entitled to
the same benefits and payments under this clause had the
employee remained with the hospital until the expiry of
such notice. Provided that in such circumstances the
employee shall not be entitled to payment in lieu of no-
tice.

(6) Alternative Employment—
The hospital, in a particular redundancy case, may make
application to the Commission to have the general sever-
ance pay prescription varied if the hospital obtains
acceptable alternative employment for an employee.

(7) Leave for Job Interviews
(a) An employee who has been given notice that he or she

has been, or will be, made redundant shall during the period
of notice of termination be entitled to be absent from work up
to a maximum of 8 ordinary hours during each week of notice
without deduction of pay for the purpose of being interviewed
for further employment.

(b) An employee who claims to be entitled to paid leave
under paragraph (a) shall, at the request of the hospital, be
required to produce reasonable proof of attendance at an in-
terview or the employee shall not receive payment for the time
absent.

(8) Notice to Centrelink—
Where a decision has been made to terminate employees
in circumstances of redundancy, the hospital shall, sub-
ject to the agreement of the employees concerned, notify
the Centrelink thereof as soon as possible giving relevant
information including the number and categories of the
employees likely to be affected and the period over which
the terminations are intended to be carried out.

37.—TIME AND WAGES RECORD
(1) A time and wages record shall be kept by the hospital

and shall, upon reasonable notice of not less than 24 hours
being given, be available for inspection by an accredited rep-
resentative of the union.

(2) The record shall contain the following information—
(a) the name and address of each employee subject to

this Agreement;
(b) the date of birth of each employee.
(c) the date on which each employee commenced em-

ployment with the hospital;
(d) the classification and increment of the employee.
(e) whether the employee is employed on a full time,

part-time or casual basis;
(f) the commencing and finishing time of work each

day;
(g) the total number of ordinary hours and the total

number of overtime hours worked each day;
(h) the number of ordinary hours for which payment

has been made;
(i) the wages and allowances paid to each employee in

each pay period and any deductions therefrom.
(3) The representative of a union shall be permitted reason-

able time to inspect the record and, if required, take an extract
or copy of any of the information contained therein.

(4) Provided that—
(a) the employer may refuse the representative of the

union access to time and wages records if—
(i) the employer is of the opinion that access to

the records by the representative of the union
would infringe the privacy of persons who are
not members of the union; and

(ii) the employer undertakes to produce the
records to an Industrial Inspector within 48
hours of being notified of the requirement to
inspect by the representative.
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(b) the power of inspection may only be exercised by a
representative of the union authorised for the pur-
pose in accordance with the rules of the organisation.

(5) The employer must ensure that each entry in the time
and wages record and each notification from an employee or
former employee in accordance with this clause shall be re-
tained for not less than seven (7) years.

38.—INTERVIEWS
(1) Subject to section 49AB of the Industrial Relations Act

1979 (WA) an accredited representative of the union shall be
entitled to enter the business premises of the hospital and in-
terview an employee subject to the following—

(a) on arrival at the hospital the union representative shall
seek permission to enter the premises from the Man-
ager, Employee Relations or, in her/his absence, the
Director of Engineering and Building or Chief En-
gineer;

(b) agreement between the union representative and the
hospital shall be sought as to where, when and sub-
ject to what conditions the employee may be
interviewed or work inspected.

(2) Where agreement is not reached the union representa-
tive may, on giving prior notice by phone or in writing to the
Manager, Employee Relations or, in her absence, the Director
of Engineering and Building or Chief Engineer, enter the hos-
pital during ordinary working hours for the purpose of
interviewing employees.

Provided that such officer shall not hamper or otherwise
hinder the employees in the carrying out of their work. The
hospital shall determine whether employees are being ham-
pered or hindered in their work.

(3) If access has not been gained in accordance with the
provisions of this clause then the union representative shall
leave immediately upon a request from the hospital.

39.—NOTICES & COPY OF AGREEMENT
The hospital shall provide a notice board in a place where it

may be conveniently and readily seen for the posting of union
notices. The hospital shall also provide a copy of this agree-
ment in a place where it may readily be seen.

40.—DISPUTE SETTLEMENT
Where any questions, disputes or difficulties arise concern-

ing the operation of this Agreement—

(1) Step 1
As soon as practicable after the issue or claim has
arisen, it shall be considered jointly by the Chief
Engineer, the employee or employees concerned and
where the employee(s) so request(s), the workplace
representative.

(2) Step 2
If the dispute is not resolved the issue or claim shall
be considered jointly by the Manager Chief Engi-
neer, the Director of Building and Engineering
Services, the employee or employees concerned and
where the employee(s) so request(s), the workplace
representative who shall attempt to settle the dispute.

(3) Step 3
If the dispute is not resolved the issue or claim shall
be considered jointly by the Manager Employee Re-
lations, the Director of Building and Engineering
Services, the employee or employees concerned and
where the employee(s) so request(s), an official of
the union who shall attempt to settle the dispute.

(4) Step 4
If the dispute is not resolved it may then be referred
to the Western Australian Industrial Relations Com-
mission for assistance in resolving the dispute.

(5) Throughout all steps of the procedure all relevant
facts shall be clearly identified and recorded.

(6) On each occasion sensible time limits shall be agreed
upon for the completion of each step of the proce-
dure.

41.—WORKPLACE REPRESENTATIVES
An employee appointed as a workplace representative shall,

upon notification in writing by the union to the hospital be
recognised as an accredited representative of the union to which
he or she belongs. Management shall make itself reasonably
available to the representative for the purpose of discussing
and resolving problems arising in the workplace.

Workplace representatives shall by agreement with the hos-
pital be granted a reasonable amount of paid leave to attend
trade union training courses. Requests shall be made in writ-
ing and be authorised by an official of the relevant union.

42.—PROTECTIVE EQUIPMENT
(a) The hospital shall have available a sufficient supply of

protective equipment (as, for example, goggles (including
anti-flash goggles), glasses, gloves, mitts, aprons, sleeves, leg-
gings, gumboots, ear protectors, helmets, or other efficient
substitutes thereof) for use by employees when engaged on
work for which some protective equipment is reasonably nec-
essary.

(b) An employee shall sign an acknowledgment when is-
sued with any article of protective equipment and shall return
that article to the hospital when finished using it or on leaving
employment.

(c) An employee to whom an article of protective equip-
ment has been issued shall not lend that article to another
employee and if the employee does both employees shall be
deemed guilty of wilful misconduct.

(d) An article of protective equipment which has been used
by an employee shall not be issued by the hospital to another
employee until it has been effectively sterilised but this para-
graph only applies where sterilisation of the article is
practicable and is reasonably necessary.

(e) Adequate safety gear (including insulating gloves, mats
and/or shields where necessary) shall be provided by the hos-
pital for employees required to work on live electrical
equipment.

43.—SICKNESS AND ACCIDENT INCOME
PROTECTION PLAN

(1) The Hospital agrees to provide payroll deduction facili-
ties for Sickness and Accident Income Protection.

(2) The Hospital will supply a written statement to each
employee in the scheme detailing the total premiums paid on
their behalf into the scheme at the end of the financial year.

Signatories to Agreement
Signed for and on behalf of
ST JOHN OF GOD HOSPITAL SUBIACO (INC)—
...............Signed................
In the presence of—
...............Signed................
Signed for and on behalf of
AUTOMOTIVE, FOOD, METALS, ENGINEERING,
PRINTING AND KINDRED INDUSTRIES UNION
OF WORKERS (WA BRANCH)—
...............Signed................ Common Seal
In the presence of—
...............Signed................
Signed for and on behalf of
COMMUNICATIONS, ELECTRICAL, ELECTRON-
ICS, ENERGY, INFORMATION, POSTAL,
PLUMBING AND ALLIED WORKERS UNION OF
AUSTRALIA, ENGINEERING AND ELECTRICAL
DIVISION, WA BRANCH
...............Signed................ Common Seal
In the presence of—
...............Signed................
Signed for and on behalf of
WESTERN AUSTRALIAN BUILDERS’ LABOUR-
ERS, PAINTERS’ AND PLASTERERS’ UNION OF
WORKERS—
...............Signed................ Common Seal
In the presence of—
...............Signed................
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Signed for and on behalf of
CONSTRUCTION, MINING, ENERGY,
TIMBERYARDS, SAWMILLS AND
WOODWORKERS’ UNION OF AUSTRALIA
(WA BRANCH)—
...............Signed................ Common Seal
In the presence of—
...............Signed................

SOUTHCORP PACKAGING, GADSDEN CARTON
SYSTEMS IN-PLANT TEAM BENTLEY—WA

ENTERPRISE AGREEMENT 2000.
No. AG 290 of 2000.

2001 WAIRC 01727
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUTOMOTIVE, FOOD, METALS,

ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH, APPLICANT
v.
SOUTHCORP PACKAGING
NATIONAL FOODS, RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED 5 JANUARY 2001
FILE NO/S AG 290 OF 2000
CITATION NO. 2001 WAIRC 01727
_______________________________________________________________________________

Result Agreement Registered
Representation
Applicant Ms S McGurk
Respondent No appearance
_______________________________________________________________________________

Order.
HAVING heard Ms S McGurk for the applicant and there being
no appearance for the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred under the Industrial Relations Act, 1979 do
hereby order—

THAT the agreement entitled Southcorp Packaging
Gadsden Carton Systems In-Plant Team Bentley—WA
Enterprise Agreement 2000 in the terms of the following
schedule be registered as an industrial agreement.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.

1.—TITLE
This Agreement shall be known as the Southcorp Packag-

ing, Gadsden Carton Systems In-Plant Team Bentley-WA
Enterprise Agreement 2000 (here-in-after called the Agree-
ment).

2.—ARRANGEMENT
This Agreement is arranged as follows—

Clause Subject Matter
1. Title
2. Arrangement
3. Parties Bound
4. Date & Period of Operation
5. Twelve Hour Shifts
6. Wage Increases

7. Dispute Settlement Procedure
8. No Extra Claims
9. Signatories

Schedule A Redundancy Agreement
Schedule B Wages Schedule

3.—PARTIES BOUND
This Agreement shall be binding upon—
3.1 Southcorp Packaging (J. Gadsden Pty Ltd.,) Gadsden

Carton Systems—A Business Unit of Southcorp Limited, as
it applies to all Gadsden employees working on site at Na-
tional Foods’ operations in Bentley, WA.

3.2 The Automotive, Food, Metals, Engineering, Printing
& Kindred Industries Union of Workers, Western Australian
Branch, its officers, and members.

3.3 This Agreement applies to approximately four employ-
ees.

4.—DATE & PERIOD OF OPERATION
4.1 This Agreement shall operate from the beginning of the

first pay period to commence following certification and shall
remain in force until the 30th June, 2001.

5.—TWELVE HOUR SHIFTS
5.1 It is acknowledged that the ordinary hours of work un-

der the Metal Trades (General) Award are 38 hours per week.
This Agreement seeks to enter into an arrangement whereby
employees work an average of 42 hours per week based on
the same shift arrangement and subsequent pay agreement
worked by fitters employed at the National Foods’ Bentley
site. The roster demonstrates that in any one 8 week cycle
employees will be required to work either 4 x 12 hour shifts
or 3 x 12 hour shifts in any one pay week. This averages to 42
hours per pay week.

5.2 Wage rates will be as per Schedule B of this Agreement.
5.3 Superannuation will be paid on the annualised wage

rate, at the appropriate percentage specified in the Superan-
nuation Guarantee Act.

5.4 Overtime
(a) Hours worked outside of the rostered hours as specified

in 5.1 above, shall be deemed to be overtime, and shall be
calculated at the rate of the appropriate underpinning 38 hour
rate specified in Schedule B of this Agreement. Overtime pen-
alties of double time will apply to this underpinning rate of
pay.

(b) The primary premise of this Agreement is that overtime
be minimised where possible, and it is the Company’s posi-
tion that other than in emergency circumstances no more than
the one-hour overtime per week per employee should be
worked on average. Provided that all tradespersons employed
under this Agreement will be given the opportunity to access
the equivalent of one hour’s overtime per week (4 x 12 hour
shifts), to be taken in while shifts. Employees can elect to
access this overtime and will be paid accordingly. Where an
employee does not access the overtime, no additional amount
will apply.

(c) It is agreed that the amount of overtime worked under
this rostered system will be recorded.

(d) The Company reserves the right under extraordinary cir-
cumstances to request that employees work an additional
amount of overtime.

5.5 Training
Any training performed during the rostered days off shall

be paid at single rates of pay or, alternatively, another day
must be taken at a mutually convenient time. The rate of pay
is the composite rate of $24.1643 per hour. Wages will be
paid for the number of hours during which the training takes
place.

5.6 Annual Leave
(a) It is agreed that an additional week’s annual leave be

paid to tradespersons working under this Agreement.
(b) That is, an employee, employed under this roster agree-

ment shall accrue annual leave at the rate of 190 hours per
annum. 12 hours of annual leave will be deducted for every
day’s absence. Annual leave loading of 17.5% has been incor-
porated into the rates specified in Clause 7 and will not be
paid in addition to these rates.
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(c) Tradespersons employed under this Agreement will con-
tinue to receive an average pay each week whilst on annual
leave, based on the hours specified in 5.1 above.

5.7 Sick Leave
(a) Tradespersons employed under this roster agreement shall

be entitled to 76 hours’ sick leave per annum. 12 hours of sick
leave will be deducted for every day’s absence.

(b) Tradespersons employed under this Agreement will con-
tinue to receive an average pay each week whilst on sick leave,
based on the hours specified in 5.1 above.

5.8 Long Service Leave
(a) Tradespersons employed under this roster agreement shall

be entitled to 494 hours’ long service leave every 15 years. 12
hours of long service leave will be deducted for every shift’s
absence, totalling 41.166 shifts.

(b) The amount of total time taken off will depend on what
point in the roster the employee is before taking the long service
leave.

(c) Tradespersons employed under this Agreement will; con-
tinue to receive an average pay each week whilst on long
service leave, based on the hours specified in 5.1 above.

5.9 Fit for Work/Additional Employment
(a) All employees employed under this Agreement are re-

quired to and agree to present for work each shift in a state fit
to work.

(b) No employee who is employed under this Agreement
shall engage in or secure additional employment without con-
sultation with Gadsden’s management.

5.10 Public Holidays
(a) Tradespersons working under this Agreement will be

rostered to work all public holidays. Payment for working
public holidays has been included in calculations specified in
Clause 7 and no additional loading will be paid.

(b) Provided that a minimum of 6 weeks’ notice is given to
tradespersons required to work on Christmas Day. It is agreed
that tradespersons employed shall only be called in to work
Christmas Day if the maintenance affects the operation of the
plant.

6.—WAGE INCREASES
6.1 It is agreed that the following wage increases shall be

paid to employees during the life of this Agreement.
6.0% increase effective from the first full pay period com-
mencing on or after 1st June, 1999.
2.6% increase effective from the first full pay period com-
mencing on or after 14th December, 1999.
2.0% increase effective from the first full pay period com-
mencing on or after 14th December, 2000.

Schedule B of this Agreement outlines the actual rates of
pay to apply.

7.—DISPUTE SETTLEMENT PROCEDURE
The following dispute procedure will be adopted at Gadsden

Carton Systems, Masters—Bentley In-plant operations.
7.1 Four stages of discussion shall apply, these are—

(a) Discussion between the employee(s) concerned and
his/her immediate supervisor;

(b) Discussions involving the employee (s) and more
senior management;

(c) Discussions involving representatives from the state
branch of the Union and senior management (who
may be assisted by an employer organisation);

(d) Discussions involving senior Union officials, State
Secretary or national official of the AMWU and a
senior or national representative from the company.

7.2 There shall be a commitment by the parties to achieve
adherence to this procedure. This should be facilitated by the
earliest possible advice of one party to the other of any issue
or problem which may give rise to a grievance or dispute.

7.3 An employee may have a Union representative present
at any time during the procedure.

7.4 Throughout all stages of the procedure all relevant facts
shall be clearly identified and recorded.

7.5 Sensible time limits shall be allowed for the completion
of the various stages of the discussion. At least seven days
should be allowed for all stages of the discussion to be final-
ised.

7.6 Emphasis should be placed on a negotiated settlement.
However, if the negotiation process is exhausted without the
dispute being resolved, the parties may jointly or individually
refer the matter to the WAIRC for conciliation, and if neces-
sary, arbitration for resolving the dispute.

That the parties involved in the question, dispute or diffi-
culty will confer among themselves and make reasonable
attempts to resolve the questions, disputes or difficulties be-
fore taking those matters to the Commission.

8.—NO FURTHER CLAIMS
8.1 It is agreed that no further claims, award or over award,

will be made by the parties bound by this Agreement, for the
duration of this Agreement.

8.2 The parties shall commence discussion on the next phase
of enterprise bargaining three months prior to the expiration
of the Agreement.

9.—SIGNATORIES
Signed on behalf of The Automotive, Food, Metals, Engi-

neering, Printing & Kindred Industries Union of Workers
Western Australian Branch.

SIGNED: ................................. DATE: ...........................
NAME: ..................................... POSITION: ....................
Signed on behalf of Gadsden Carton Systems.
SIGNED: ................................. DATE: ...........................
NAME: ..................................... POSITION: ....................

REDUNDANCY AGREEMENT

SCHEDULE ‘A’

SOUTHCORP PACKAGING
GADSDEN CARTON SYSTEMS—IN-PLANT TEAM

BENTLEY—WA

1.—INTENT OF AGREEMENT
The Company recognises the serious consequences that the

loss of regular employment can have on individual employ-
ees and proposes to reduce such consequences in the
matter set out in this Agreement.

2.—SCOPE OF THE AGREEMENT
This Agreement shall apply to all regular weekly paid em-

ployees of Gadsden Carton System In-Plant Team—Bentley
WA.

3.—APPLICATION
Payments of benefits contained in this Agreement will not

apply to the following—
(i) Normal Resignation of an employee

(ii) Normal Retirement of an employee
(iii) Employees who are employed on a Casual basis
(iv) Dismissal of an employee in accordance within the

provisions of the Metal Trades (General) Award,
1966.

(v) A redundant employee who does not complete the
required period notice under this Agreement (unless
an earlier termination is mutually agreed upon).

4.—DEFINITIONS
For the purpose of this Agreement the following definitions

will apply—
(i) “Employee”—a person who is employed on a full-

time basis. This does not include persons employed
on casual basis.

(ii) “Continuous or Completed Years of Service”—an
unbroken period of employment up to the point at
which employment is terminated.

(iii) “Weekly Pay”—an employee’s normal rate of pay
for an ordinary weeks work at the time of redun-
dancy. Normal rate of pay does not include overtime,
disability allowances and any other similar payments
which are not included for the purpose of calculat-
ing overtime and/or annual leave.
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5.—NOTIFICATION OF CHANGE
The Company will advise and discuss with employees, any

definite decision to introduce major changes in production
programme, organisation structure and technology where re-
dundancies will occur. Such advice will be given and
discussions commence as early as practicable.

6.—FORMAL NOTIFICATION OF TERMINATION OF
EMPLOYMENT

(i) The period of notice for those employees subject to re-
trenchment will be, as a minimum, in accordance with clause
6(2) of the Metal Trades (General) Award 1966. However, the
Company reserves the right to consider payment in lieu of
notice. The Company will endeavour to give maximum no-
tice of impending retrenchment.

(ii) During the above period of notice, employees are ex-
pected to continue working in responsible matter.

(iii) During the period of notice of termination given by the
employer, an employee shall be allowed up to one day’s ab-
sence without loss of pay during each week of notice, for the
purpose of seeking other employment. Such an absence will
be arranged with the Company prior to the actual taking of
leave plus, proof of attendance at an interview will be required.

(iv) As soon as possible, after formal notification has been
given, employees being made redundant shall be provided with
an itemised statement listing benefits due upon termination.
This statement will not include details of the final weeks wages.

7.—SELECTION OF REDUNDANT EMPLOYEES
It is recognised that the Company must retain a workforce

which contains the skills necessary to remain competitive in
the market place.

The Company will attempt to minimise the impact of re-
trenchments by providing the option of allowing those
employees who may wish to volunteer for retrenchment to do
so.

However, the Company retains the right to accept or reject
any offer of voluntary retrenchment based on skill and expe-
rience requirements of the Company.

8.—REDUNDANCY BENEFITS
(i) Severance Payment
Three and half weeks per completed year of service. To a

maximum payment of sixty weeks.
(ii) Long Service Leave
Pro-rata long service leave will be paid to employees com-

pleting five (5) consecutive years of service.
(iii) Annual Leave
Payment of accrued and pro-rata annual leave. Annual leave

loading or shift loading, if applicable, will be paid on all
untaken accrued leave.

(iv) Superannuation
Superannuation will be paid in accordance with the trust

deeds of the superannuation fund.
(v) Certificate of Service
An appropriate certificate of service shall be issued to all

retrenched employees upon termination.
(vi) Sick Leave
Sick leave credits shall be paid in full
(vii) Outplacement Assistance Programme
The Company shall provide the opportunity for redundant

employees to partake in an outplacement assistance programme
as arranged and paid for by the Company.

SCHEDULE ‘B’
WAGE SCHEDULE.

The following rates will apply to employees covered by this
Agreement—

Rate at Which
Hourly Weekly Annually Overtime is

Calculated
Date Agreement
is signed $26.1361 $1097.72 $57,081.44  $18.20
As at 14th December,
2000 $26.5588 $1119.67 $58,223.07  $18.5640

SOUTH EAST METROPOLITAN COLLEGE OF
TAFE PUBLIC SERVICE AND GOVERNMENT
OFFICERS’ ENTERPRISE AGREEMENT 2000.

PSAAG 71 of 2000.
2001 WAIRC 01749

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES GOVERNING COUNCIL, SOUTH
EAST METROPOLITAN COLLEGE
OF TAFE
-and-
THE CIVIL SERVICE ASSOCIATION
OF WESTERN AUSTRALIA
INCORPORATED

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 9 JANUARY 2001
FILE NO PSAAG 71 OF 2000
CITATION NO. 2001 WAIRC 01749
_________________________________________________________________________

Result Agreement registered
_________________________________________________________________________

Order.
HAVING heard Ms J Caiacob on behalf of the Governing
Council, South East Metropolitan College of TAFE and Ms J
van den Herik on behalf of the Civil Service Association of
Western Australia (Incorporated), and by consent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the South East Metropolitan College of TAFE
Public Service and Government Officers’ Enterprise
Agreement 2000 in the terms of the following schedule
be registered on the 21st day of December 2000 and shall
replace the South-East Metropolitan College of TAFE
Public Service and Government Officers’ Enterprise
Agreement 1998 (No. PSA AG 10 of 1998).

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner

Public Service Arbitrator.

Schedule.

PART 1—APPLICATION AND OPERATION OF
AGREEMENT

1.—TITLE
This Agreement will be called the South East Metropolitan

College of TAFE Public Service Officers’ and Government
Officers’ Enterprise Agreement 2000 and will replace the South
East Metropolitan College of TAFE Public Service and Gov-
ernment Officers’ Enterprise Agreement 1998.

2.—ARRANGEMENT

PART 1—APPLICATION AND OPERATION OF
AGREEMENT

1. TITLE
2. ARRANGEMENT
3. SCOPE
4. PARTIES BOUND
5. DEFINITIONS
6. NUMBER OF EMPLOYEES COVERED
7. NO FURTHER CLAIMS
8. TERM OF AGREEMENT AND RENEGOTIA-

TION
9. RELATIONSHIP TO AWARDS

10. AVAILABILITY OF AGREEMENT
11. OBJECTIVES OF THE AGREEMENT
12. PAST PRODUCTIVITY

PART 2—DISPUTE RESOLUTION
13. CONSULTATION PROVISIONS
14. DISPUTE RESOLUTION PROCEDURE
15. SUBSTANDARD PERFORMANCE
16. BREACHES OF DISCIPLINE
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PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED

ARRANGEMENTS
17. HIGHER DUTIES
18. CASUAL EMPLOYMENT

PART 4—WAGES AND RELATED MATTERS
19. SALARIES
20. SALARY PACKAGING
21. PAYMENT ARRANGEMENTS
22. REPAYMENTS OF OVERPAYMENTS
23. VARIATION OF ALLOWANCES

PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK

24. HOURS OF WORK
25. FLEXITIME

PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS

26. ANNUAL LEAVE
27. LONG SERVICE LEAVE
28. SICK LEAVE
29. FAMILY/CARER’S LEAVE
30. COMPASSIONATE LEAVE
31. SHORT LEAVE
32. CEREMONIAL/CULTURAL LEAVE
33. PUBLIC HOLIDAYS
34. CHRISTMAS CLOSEDOWN
35. PARENTAL LEAVE
36. EMERGENCY AND COMMUNITY SERVICE

LEAVE
37. ANNUAL LEAVE LOADING
38.  SELF-FUNDED WORK BREAKS

PART 7: TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK

39. HOME BASED WORK
40. TRAVELLING ALLOWANCE
41. TRANSFER

SCHEDULE A: SALARIES
SCHEDULE B: PRODUCTIVITY IMPROVE-
MENTS
SCHEDULE C: SIGNATORIES OF PARTIES TO
THE AGREEMENT
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS

3.—SCOPE
This Agreement will apply throughout the state of Western

Australia to Officers employed in the South East Metropoli-
tan College of TAFE. This Agreement will also apply to
Officers on secondment to or in the College.

4.—PARTIES BOUND
The parties to this Agreement will be the Governing Coun-

cil of the South East Metropolitan College of TAFE, and the
Civil Service Association of Western Australia (Inc).

5.—DEFINITIONS
The following terms will have the following meanings—

“Agreement”: means the South East Metropolitan Col-
lege of TAFE Public Service and Government Officers’
Enterprise Agreement 2000.
“Award”: means the Government Officers’ Salaries,
Allowances and Conditions Award 1989.
“College” means the South East Metropolitan College of
TAFE.
“Continuous service”: Any period of service between the
employee and employer under an unbroken contract of
employment, and includes any authorised unpaid or paid
absences.
“CSA”: means the Civil Service Association of Western
Australia (Inc).
“Department”: means the Western Australian Department
of Training and Employment.
“Employee”: for the purpose of this Agreement means,
someone who is referred to at Clause 3—Scope.

“Employer”: means the Governing Council of the South
East Metropolitan College of TAFE.
“Full-Time Officer”: A person employed to work 37 1/2
ordinary hours per week.
“Government”: means the Government of Western Aus-
tralia.
“GOSAC Award”: means the Government Officers’ Sala-
ries Allowances & Conditions Award 1989.
“Managing Director” means the Managing Director of
the South East Metropolitan College of TAFE, pursuant
to section 46 of the Vocational Education and Training
Act 1996.
“Minister”: is the Minister of the Crown who is respon-
sible for the administration of the employing agency.
“Officer”: means a Public Service Officer as defined in
the Public Sector Management Act 1994 or Government
Officer as defined in the Industrial Relations Act 1979.
“Part-Time”: means regular and continuing employment
for less than the ordinary hours for a “Full-Time Officer”.
“Spouse”: means a husband or wife of an employee, and
includes a de facto spouse. For the purposes of Bereave-
ment leave it includes a former spouse.
“Union”: means the Civil Service Association of West-
ern Australia (Inc).
“WAIRC”: means the Western Australian Industrial Re-
lations Commission.

6.—NUMBER OF EMPLOYEES COVERED
At the date of registration of this Agreement the approxi-

mate number of employees covered by this Agreement is 85.

7.—NO FURTHER CLAIMS
7.1 There will be no extra claims for salary adjustments other

than that which is provided by this Agreement for the dura-
tion of its term.

7.2 There will be no further claims on matters contained in
this Agreement for the duration of its term.

8.—TERM OF AGREEMENT AND RENEGOTIATION
8.1 This Agreement will operate on and from the date of

registration and will remain in force for two years.
8.2 Six (6) months prior to the date of expiration of this

Agreement, the parties will commence negotiation for its re-
newal or replacement.

8.3 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement con-
tinue and previous productivity improvements in the last
agreement are sustained, and changes to Award conditions
maintained, or changed by agreement.

9.—RELATIONSHIP TO AWARDS
This Agreement will be read and interpreted wholly in con-

junction with the Government Officers’ Salaries, Allowances
and Conditions Award 1989. This Agreement will have prec-
edence to the extent of any inconsistency. Where the agreement
is silent the relevant award will apply.

10.—AVAILABILITY OF AGREEMENT
Employees will have access to an electronic copy of this

agreement. Where electronic copies are unavailable, hard cop-
ies of the agreement will be provided.

11.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—

Work towards alignment of conditions for all TAFE em-
ployees.
Meet the requirements of clients and students through
the provision of reliable, efficient and competitive serv-
ices.
Achieve the Department’s mission and improve produc-
tivity and efficiency through identified improvements.
Achieve improvement and greater flexibility of working
patterns and arrangements.
Promote and facilitate enhanced employee relations and
increased job satisfaction.
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To facilitate a continued cooperative approach to the in-
troduction of change.
This Agreement will operate as a contributive mechanism
to deliver a cost efficient Vocational Education and Train-
ing service.

12.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date

of registration.

PART 2—DISPUTE RESOLUTION

13.—CONSULTATION PROVISIONS
13.1 The parties acknowledge the need for a satisfactory

College consultative procedure. Staff participation and con-
sultation is encouraged. The form of participation and
consultation may vary at each workplace depending on indi-
vidual circumstances. The College will establish its own
structure and processes. However, the non-establishment of a
structure or process will not be used as a means to avoid re-
quirement to consult.

13.2 Employees will be involved in broadly based repre-
sentative consultative committees with structure and functions
determined by the College.

13.3 Consultative committees will provide a forum for staff
and management to, where appropriate, seek the views of the
other and enter into meaningful discussions that may contrib-
ute towards outcomes, in relation to operational matters.

13.4 Representatives from the Union, where it has mem-
bers at the workplace, will be invited to participate on
consultative committees.

13.5 The parties to this Agreement acknowledge that deci-
sion making continues to rest with the College, which is
accountable to Government, through legislation, for the op-
eration of its business.

14.—DISPUTE RESOLUTION PROCEDURE
14.1 In the event of a dispute arising in the workplace the

procedure to be followed to resolve the matter will be as fol-
lows—

14.1.1 The employee and their supervisor will meet and
confer on the matter; and

14.1.2 If the matter is not resolved at such a meeting,
the parties will arrange for further discussions
between the employee and his or her nominated
representative, if any, and more senior levels of
management.

14.1.3 If the matter is still unresolved a discussion will
be held between representatives of the College
or other representative of the employer and the
Union or other employee representative.

14.1.4 If the matter cannot be resolved it may be referred
to the WAIRC.

14.2 While the parties attempt to resolve the matter work
will continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.

15.—SUBSTANDARD PERFORMANCE
For the purposes of this clause the following definition will

apply—
Substandard performance: The performance of an em-
ployee is substandard if the employee does not, in the
performance of the functions that he or she is required to
perform, attain or sustain a standard that a person may
reasonably be expected to attain or sustain in the per-
formance of his or her duties.

15.1 No employee shall be subject to the penalties of clause
15.2 unless a fair procedure is applied and decisions and proc-
esses incorporate the principles of natural justice and are free
from bias.

15.2 If, in accordance with the College’s substandard per-
formance management policy, an employee is found by the
College to be performing at a substandard level, the College
may—

15.2.1 withhold an increment of remuneration otherwise
payable to that employee;

15.2.2 reduce the classification of that employee; or

15.2.3 terminate the employment of that employee.
15.3 If an employee who has been subject to substandard

performance management is aggrieved by any resulting deci-
sion, he/she may appeal against that decision in the WAIRC.

16.—BREACHES OF DISCIPLINE
16.1 No employee shall be subject to the penalties of clause

16.2 unless a fair procedure is applied and decisions and proc-
esses incorporate the principles of natural justice and are free
from bias.

16.2 If, in accordance with the College’s disciplinary policy,
an employee is found by the College to have committed a
breach of discipline, the College may—

16.2.1 reprimand the employee;
16.2.2 transfer the employee to another public sector

agency or authority, with the consent of that
agency or transfer the employee to another posi-
tion at the College at which the employee is
currently employed;

16.2.3 impose on the employee a fine not exceeding the
equivalent of five days pay that the employee
would have received immediately prior to the
breach of discipline finding;

16.2.4 reduce the monetary remuneration of the em-
ployee within the employee’s existing
classification;

16.2.5 reduce the level of classification of the employee;
16.2.6 dismiss the employee;

or, except where the employee is dismissed under subclause
16.2.6, take action under any two or more of the above sub-
clauses.

16.3 If an employee who has been subject to disciplinary
action is aggrieved by a decision resulting from such action,
he/she may appeal against that decision to the WAIRC.

PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED

ARRANGEMENTS

17.—HIGHER DUTIES
17.1 An officer who undertakes duties of a higher classifi-

cation for a period of 10 consecutive working days or more,
inclusive of public holidays, will be paid at the salary applica-
ble to the higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.

17.2 The higher rate of payment will apply to an officer
who proceeds on normal annual leave or any other approved
leave of absence of not more than four weeks provided that
the officer was in receipt of the additional payment for a con-
tinuous period of 12 months or more.

18.—CASUAL EMPLOYMENT
18.1 Casual employees may be employed for up to three

months in any period of engagement, provided that where
operationally necessary and in compliance with subclause 18.2
of this clause the period of engagement may be extended for
up to a period of a further three months.

18.2 All casual engagements shall be in accordance with
the following guidelines.

1. The type of employment involves specific workload
demands of a short term nature;

2. The job is a short term project of a finite nature;
3. To replace an employee during a short term approved

leave of absence.

PART 4—WAGES AND RELATED MATTERS

19.—SALARIES
19.1 Increases have been applied to the rates paid pursuant

to the South East Metropolitan College of TAFE Public Serv-
ice and Government Officers’ Enterprise Agreement 1998 as
expressed in column A.

19.2 The rates in Column B will be paid effective from the
date of registration of the Agreement. The rates in column B
reflect a 1.5% increase for changes to award/employment con-
ditions contained in this Agreement.
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19.3 The rates in Column C will be paid from the first pay
period on or after 15 March 2001. The rates in Column C
reflect a 1.5% increase for changes to award/employment con-
ditions contained in this Agreement.

19.4 The rates in Column D will be paid from the first pay
period on or after 15 March 2002. The rates in Column D
reflect a 3% increase, subject to Cabinet Standing Committee
on Labour Relations endorsement that the Productivity Im-
provement Plan targets have been achieved.

19.5 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement con-
tinue and previous productivity improvements in the last
agreement are sustained and changes to Award conditions
maintained, or changed by agreement.

20.—SALARY PACKAGING
20.1 An employee may, by agreement with the employer,

enter into a salary packaging arrangement in accordance with
the South East Metropolitan College of TAFE Flexible Re-
muneration Packaging Scheme or any similar salary packaging
arrangement offered by the employer.

20.2 Salary packaging is an arrangement whereby the enti-
tlements under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be
reduced by and substituted with another, or other benefits.

20.3 For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits ag-
gregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.

20.4 The TEC for the purposes of salary packaging, is cal-
culated by adding—

20.4.1 The base salary;
20.4.2 Other cash allowances, eg. Annual leave loading;
20.4.3 Non-cash benefits, eg superannuation, motor

vehicles etc;
20.4.4 Any Fringe Benefit Tax liabilities currently paid;

and
20.4.5 Any shift or commuted allowance or variable

components, eg performance based incentives
(where they exist).

20.5 Where an employee enters into a salary packaging ar-
rangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and con-
ditions of the agreement.

20.6 The salary packaging arrangement must be cost neu-
tral in relation to the total cost to the employer.

20.7 The salary packaging arrangement must also comply
with relevant taxation laws and the employer will not be li-
able for the additional tax, penalties or other costs payable or
which may become payable by the employee.

20.8 In the event of any increase or additional payments of
tax or penalties associated with the employment of the em-
ployee of the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
will be borne by the employee.

20.9 In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.

20.10 The cancellation of salary packaging will not cancel
or otherwise affect the operation of this Agreement.

20.11 An employer will not unreasonably withhold agree-
ment to salary packaging on request from an employee.

20.12 The Dispute Settlement Procedure contained in this
Agreement will be used to resolve any dispute arising from
the operations of this clause. Where such a dispute is not re-
solved, the matter may be referred to the WAIRC.

21.—PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an

approved bank, building society or credit union nominated by
the employee.

22.—REPAYMENTS OF OVERPAYMENTS
22.1 Any salary overpayments will be repaid to the employer

within a reasonable period of time.
22.2 If agreement cannot be reached, the employer may

deduct the amount of overpayment over the same length of
time that the overpayments occurred, or up to 6 months, which-
ever period is less.

22.3 The employer may not deduct or require an employee
to repay an amount exceeding 20% of the employees’ net pay
in any one pay period.

22.4 On compassionate grounds, the Managing Director may
allow an extended period for the repayment of overpayments.

23.—VARIATION OF ALLOWANCES
23.1 Wherever an award allowance is calculated by refer-

ence to a classification salary point, the parties agree that all
such allowances will be so varied by reference to the salary
provided by this agreement.

23.2 All such allowances will be applicable from the same
date as provided for any salary variation under this agree-
ment.

PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK

24.—HOURS OF WORK
Notwithstanding the prescribed hours of duty in clause 16

of the Award, the employer and an employee may agree to
vary the spread of hours during which the employee’s ordi-
nary hours of work may be worked. Any agreement must be
voluntarily and genuinely made and an employee may not be
forced, coerced or intimidated into any such variation to the
spread of ordinary hours during which the hours of work may
be worked.

25.—FLEXITIME
25.1 For the purpose of this clause, a settlement period will—

25.1.1 consist of 12 weeks;
25.1.2 have the required hours of duty of 450 hours;

and
25.1.3 commence at the beginning of a pay period.

25.2 Credit hours at any point within the settlement period
will not exceed 60 hours.

25.3 An officer may be allowed to clear flexi leave of a
maximum of 6 full days, or any combination of half days and
full days that does not exceed 6 full days in any settlement
period.

25.4 Full days of flexi leave may be taken in accordance
with College policy.

25.5 Flexi-leave days may be taken consecutively during a
Christmas Closedown.

25.6 Notwithstanding subclause 25.3, in the case of a Christ-
mas Closedown of 12 working days, where sufficient credit
hours are accrued, an employee may take seven consecutive
flexi-leave days. This subclause does not apply in the case of
a Christmas Closedown of less than 12 working days.

25.7 Credit hours to a maximum of thirty seven hours thirty
minutes will be allowed at the end of each settlement period
and will be carried forward to the next settlement period.

25.8 In the case of credit hours greater than thirty seven
hours thirty minutes gained in one settlement period, the hours
in excess of thirty seven hours thirty minutes will be lost.

PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS

26.—ANNUAL LEAVE
26.1 By written approval of the employer, accrued annual

leave may be paid out (equivalent benefit) instead of taken.
26.2 The paying out of accrued annual leave is not obliga-

tory and is subject to agreement of both the employer and
employee.

26.3 Annual Leave Travel Concessions—Officers Stationed
in Remote Areas

26.3.1 Where an officer’s headquarters is situated in
District Allowance Areas 3,5,6 and in that por-
tion of area 4 located north of 30° South Latitude,
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as defined in Schedule D—District Allowance of
the PSA/ Schedule G—District Allowance of the
GOSAC Award, a travel concession to the value
of return economy airfares to Perth or Geraldton
will be provided for the officer and his/her de-
pendants when the officer travels from his/her
normal place of employment on Annual Leave.

26.3.2 The officer will only be entitled to the actual cost
of the travel, up to the value of return economy
airfares for the officer and his/her dependents to
Perth or Geraldton, whichever is the higher. The
employer will not reimburse the officer unless
the officer supplies evidence acceptable to the
employer of the actual cost of travel.

26.3.3 An officer is required to serve 12 months in these
areas before qualifying for travel concessions.

27.—LONG SERVICE LEAVE
27.1 Accrued long service leave may be taken in periods of

not less than one day.
27.2 By written approval of the employer, accrued long serv-

ice leave may be paid out (equivalent benefit) instead of taken.
27.3 The paying out of accrued Long Service Leave is not

obligatory and is subject to agreement of both the employer
and employee.

28.—SICK LEAVE
28.1 Sick leave entitlement
28.2 The sick leave provisions of the GOSAC Awards will

continue to apply, except that the Managing Director may
approve further paid leave in exceptional circumstances.

29.—FAMILY/CARER’S LEAVE
29.1 An employee with responsibilities in relation to either

members of their family or members of their household who
need their care and support, is entitled to paid leave of up to 5
days per annum, to provide care and support for such persons
when they are ill.

29.2 Family/carer’s leave taken will be deducted from an
employee’s sick leave entitlements, provided that 10 days of
the employee’s sick leave entitlement credited in the current
year cannot be used for family/carer’s leave. Family/carer’s
leave is not cumulative from year to year.

29.3 Where family/carer’s leave is exhausted, an employee
may take unpaid carer’s leave by agreement with the employer.

29.4 The employee will if required by the employer estab-
lish, by production of medical evidence or statutory
declaration, the illness of the person concerned and that the
illness is such as to require care by another.

29.5 The employee will, wherever possible, give the em-
ployer notice prior to the absence of the intention to take such
leave.

29.6 For the purposes of this clause, a family member or
member of the employee’s household is one who is wholly or
partially dependent on the employee.

30.—COMPASSIONATE LEAVE
30.1 Subject to paragraph 30.2 hereof, an officer will be

entitled to paid compassionate leave of up to 2 days on the
death of a family member.

30.2 The Managing Director may grant compassionate leave
on the death of a person other than a family member in per-
sonal and compassionate circumstances.

30.3 Compassionate leave will not be granted during a pe-
riod of any other leave.

30.4 Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.

31.—SHORT LEAVE
The Award entitlement to short leave will no longer apply.

32.—CEREMONIAL/CULTURAL LEAVE
32.1 Ceremonial/Cultural Leave may be granted, to employ-

ees who have a ritual obligation to participate in ceremonial
activity which requires absence from work. Such leave will
also include leave to meet the employee’s custom and tradi-
tional laws.

32.2 An employee granted leave to participate in ceremo-
nial, cultural or traditional law activities will have such leave
deducted from accrued annual leave or long service leave.

32.3 Leave without pay to participate in ceremonial, cul-
tural or traditional law activities may be granted by the
employer.

33.—PUBLIC HOLIDAYS
33.1 The following days are paid public holidays; New Year’s

Day, Australia Day, Good Friday, Easter Monday, Anzac Day,
Foundation Day, Labour Day, Sovereign’s Birthday, Christ-
mas Day and Boxing Day.

33.2 Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeeding Mon-
day, or in the case of Boxing Day falling on a Sunday or
Monday, on the next succeeding Tuesday.

33.3 There is no entitlement to any additional Public Serv-
ice holidays in addition to those prescribed in this agreement.

34.—CHRISTMAS CLOSEDOWN
34.1 The College may observe a closedown over the Christ-

mas/New Year period.
34.2 The duration of the closedown will be at the discretion

of the Managing Director but will not exceed 12 working days.
34.3 Employees will be required to take annual leave, long

service leave, rostered days off, time in lieu of overtime or
flexitime credit hours on the working days that the College is
closed down. The employee may elect which form of leave is
to be taken.

34.4 The Managing Director will as soon as possible, in
each calendar year but not later than 30 June, advise employ-
ees of the period of closedown and the number of working
days involved.

34.5 When taking leave during the year employees must be
aware of the requirement to retain credits to cover the required
number of days over the compulsory close down period.

34.6 New employees, employees who have exhausted their
annual leave credits at the commencement of this Agreement,
or employees who have been granted approval to utilise all
leave credits will be entitled to take leave without pay or go
into debit to cover the amount of leave involved, provided a
refund is made by the employee, on termination, if credits to
the value of the leave taken in advance have not been accrued.

35.—PARENTAL LEAVE
Definitions
For the purpose of this clause, the following terms have the

following meanings—
“Adoption”: is the placement (including any initial tem-
porary placement with a view to a permanent placement)
of a child who is less than 5 years of age, who is not the
natural or step-child of the employee or employee’s
spouse and who has not lived with the employee for longer
than 6 months.
“Adoption leave”: Unpaid parental leave of up to 12
months taken by either parent in connection with the adop-
tion or placement of a child under the age of 5 years.
“Certification”—
(a) For the purposes of paternity leave means a certifi-

cate from a registered medical practitioner which
names the employee’s spouse, states that she is preg-
nant, and the expected date of birth.

(b) For the purpose of maternity leave means a certifi-
cate from a registered medical practitioner stating
that the employee is pregnant and the expected date
of birth.

(c) For the purpose of adoption leave and special adop-
tion leave means the requirements that an employee
must comply with before being eligible for the enti-
tlement.

The employee must produce to the employer—
a statement from an adoption agency or other ap-
propriate body of the placement of the child for
adoption purposes; or
presumed date confirming that the employee or em-
ployee’s spouse is to have custody of the child
pending application for an adoption order.
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“Child”: A person to whom an employee or employee’s
spouse has given birth, or who is adopted by an employee
or employee’s spouse or who is placed with an employee
or employee’s spouse with a view to permanent adop-
tion. This does not include a child or stepchild of the
employee or employee’s spouse who has previously lived
with the employee for a period of 6 months or more.
“Expected date of birth”: The day certified by a medical
practitioner, to be the day on which the birth of the child
of the employee, or employee’s spouse is expected.
“Maternity leave”: Unpaid parental leave of up to 12
months taken by a female employee in connection with
her pregnancy, and the subsequent birth of a child.
“Parental leave”: Any period of maternity leave, pater-
nity leave and/or adoption leave of up to 12 months taken
in connection with the birth or adoption of a child.
“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection
with the birth or adoption of a child. Such an employee
is permitted to take one week of unpaid paternity leave
immediately after the birth or adoption of a child, in con-
junction with any leave taken by his spouse.

35.1 Entitlement to parental leave
35.1.1 Employees are entitled to parental leave in con-

nection with the birth or adoption of a child, in
accordance with this clause.

35.1.2 Parental leave only applies to part-time or full
time employees. Temporary full time or part-time
employees on fixed term contracts are only eligi-
ble for parental leave for the duration of their fixed
term contract of employment.

35.1.3 For female employees parental leave may, at the
employee’s discretion, commence prior to 6
weeks before the expected date of birth of the
child.

35.1.4 The minimum period of absence on maternity
leave will commence six weeks before the ex-
pected date of birth and end six weeks after the
day on which the birth has taken place, however
an employee may apply to the Managing Direc-
tor to vary this period provided her application is
supported by a certificate from a registered medi-
cal practitioner indicating that the employee is
fit to continue or resume duty within this mini-
mum period.

35.2 Eligibility for parental leave
35.2.1 An employee must comply with the certification

and notice requirements to be entitled to parental
leave, unless these requirements are waived by
the employer.

35.2.2 Any entitlement to parental leave is reduced by
any amount of parental leave taken by the em-
ployee’s spouse in relation to the same child.
Parental leave is not to be taken simultaneously
by both parents, except during one week of pa-
ternity leave taken immediately after the birth or
adoption of a child.

35.3 Notice requirements
An employee is to give the employer at least 10 weeks writ-

ten notice of the intention to take parental leave other than for
the purposes of adoption and of the expected duration of the
leave.

35.4 Transfer to a safe job
Where in the opinion of a registered medical practitioner

illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the employee make it
inadvisable for the employee to continue her present work,
she may be transferred to a safe job, at the rate and on the
conditions attached to that job or at the employee’s substan-
tive level, whichever is the higher, until the employee
commences parental leave.

35.5 Variation and/or cancellation of parental leave period
35.5.1 The period of parental leave may be lengthened

or shortened by Agreement between the employer
and the employee, provided that the amount of
leave does not exceed the maximum allowed.

35.5.2 The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.

35.5.3 Parental leave applied for, but not commenced,
by an employee for any reason is cancelled. Rea-
sons for cancellation include, but are not limited
to—
35.5.3(a) where a pregnancy terminates, other

than by the birth of a living child;
35.5.3(b) or where a planned adoption or place-

ment of a child does not proceed.
35.5.3(c) An employee must notify the employer

of any change in certification details.
35.6 Parental leave and sick leave

35.6.1 Where the pregnancy of an employee terminates
after 28 weeks, other than by the birth of a living
child, and the employee is not on parental leave,
she is entitled to sick leave in accordance with
Award entitlements.

35.6.2 An employee who suffers any illness or injury
related to her pregnancy and/or the birth whilst
on parental leave cannot utilise sick leave enti-
tlements.

35.6.3 An employee may utilise sick leave entitlements
in accordance with clause 27.1—Sick Leave when
not on parental leave.

35.7 Special adoption leave
An employee is entitled to special unpaid adoption leave of

up to 2 days to attend any compulsory interviews, examina-
tions or the like which are required by the adoption procedure.

35.8 Effect of parental leave on leave entitlements and em-
ployment

35.8.1 Any absence on parental leave will not break the
continuity of service.

35.8.2 However, absence on parental leave will not be
taken into account for the purpose of salary in-
crement progression. Paid leave entitlements such
as annual leave, long service leave and public holi-
days will not accrue during any period of parental
leave.

35.8.3 An employee may, instead of or in conjunction
with parental leave, take annual leave or long serv-
ice leave entitlements to which he or she is
entitled.
An employee proceeding on parental leave may
elect to utilise—
35.8.3(a) accrued annual leave
35.8.3(b) accrued long service leave
for the whole or part of the period referred to in
subclause 35.1 of this clause. The periods of leave
referred to in paragraphs 35.8.3(a) and 35.8.3(b)
of this subclause, which are utilised, will be paid
leave.

35.9 Replacement employees
35.9.1 Before the employer engages a replacement em-

ployee (including a temporarily promoted or
transferred employee), the employer must inform
that person of the temporary nature of the em-
ployment, and of the rights of the person on
parental leave who is being replaced.

35.9.2 The employer does not have to engage a replace-
ment employee if one is not required.

35.10 Return to work after parental leave
35.10.1 An employee must confirm to the employer an

intention of returning to work prior to re-com-
mencing work.

35.10.2 An employee returning to work from parental
leave is entitled to the position held immediately
before beginning parental leave. Where the em-
ployee was transferred to a safe job, the employee
is entitled to return to the position occupied im-
mediately prior to transfer.

35.10.3 Where the position no longer exists, the employee
is entitled to the same classification and pay to
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that of the employee’s former position, and for
which the employee is qualified and capable of
performing.

35.10.4 Where immediately before commencing paren-
tal leave, an employee was acting in a higher
position, or performing additional duties on a tem-
porary basis, this subclause only applies in respect
of the position held by the employee immediately
before taking the acting or temporary position.

35.11 Termination of employment and parental leave
35.11.1 An employee may terminate his or her employ-

ment at any time during a period of parental leave,
by giving the employer the appropriate period of
notice detailed in the relevant award.

35.11.2 The employer must not terminate an employee
or transfer them from their existing position on
the grounds of the employee’s parental leave ap-
plication and/or absence on parental leave.

36.—EMERGENCY AND COMMUNITY SERVICE
LEAVE

36.1 Emergency Service Leave may be granted to an Em-
ployee who is an active volunteer member of the—

• Western Australian State Emergency Service;
• Western Australian Bush Fire Brigade;
• St John Ambulance Brigade;
• Defence Force Reserves;
• Sea and rescue associations; or
• Other similar Authorities or bodies, recognised by

the College.
to attend emergencies as declared by the recognised Author-
ity or body provided that it does not interfere with essential
customer service and work requirements.

36.2 If an employee is an active member of a recognised
Authority or body they are to advise the College of member-
ship in writing at the commencement of employment or
membership in order to seek leave to attend emergencies.

36.3 The employer will be advised as soon as possible by
the employee, the emergency service or such other persons as
to the absence and, where possible, the expected duration of
the absence. Such advice will be provided within 24 hours of
the event or activity requiring the person’s absence.

36.4 The employee must complete a leave of absence form
immediately upon return to work.

36.5 The application form must be accompanied by a cer-
tificate from the emergency organisation certifying that the
employee was required for the specified period. If a certifi-
cate of attendance is not provided from the emergency service
organisation absence may be considered to be leave without
pay. If the absence is deemed to be leave without pay, any
adjustment in entitlements arising as a result of not proving a
certificate of service will be processed in the next scheduled
pay period.

36.6 An employee, who during the course of the emergency
volunteers their services to an emergency service organisa-
tion, will comply with subclauses 36.2 to 36.5 inclusive.

36.7 Such leave will not affect any continuity of service for
the purpose of higher duties arrangements or eligibility for
allowances.

36.8 An employee may be granted reasonable Community
Service Leave, subject to proof, to donate blood products to
the Red Cross Blood Bank.

37.—ANNUAL LEAVE LOADING
Annual leave loading provisions in the GOSAC Award have

been absorbed and no longer apply.

38.—SELF-FUNDED WORK BREAKS
38.1 Employees may receive 4 years salary over a period of

five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.

38.2 The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.

PART 7: TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK

39.—HOME BASED WORK
An employee may make application to the College to en-

gage in home based work subject to the College’s Home Based
Work policy.

40.—TRAVELLING ALLOWANCE
40.1 This clause replaces Clause 42.—Travelling Allowance

of the Government Officers’ Salaries, Allowances and Condi-
tions Award in its entirety.

40.2 An employee who travels on official business will be
reimbursed reasonable expenses on the basis of the produc-
tion of receipts for reasonable expenses. Reasonable expenses
will include but not be limited to accommodation costs, pur-
chase of meals as necessary, and cost of transport to destination.

40.3 In addition to clause 40.2—Travelling Allowance above,
an employee will be reimbursed reasonable incidental expenses
such as train, bus and taxi fares, official telephone calls, laun-
dry and dry cleaning expenses, on production of receipts.

40.4 If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee will be reimbursed the actual cost of
such accommodation.

40.5 Reimbursement of expenses will not be suspended
should an employee become ill whilst travelling, provided
leave for the period of such illness is approved in accordance
with provisions of Clause 28.1—Sick Leave of this Agree-
ment, and the employee continues to incur accommodation,
meal and incidental expenses.

40.6 Reimbursement claims for travelling in excess of 14
days in one month will not be passed for payment by a certi-
fying employee unless the Managing Director has endorsed
the account.

40.7 An employee who is relieving at or temporarily trans-
ferred to any place within a radius of fifty (50) kilometres
measured from the employee’s headquarters will not be reim-
bursed the cost of midday meals purchased, but an employee
travelling on duty within that area which requires absence from
the employee’s headquarters over the usual midday meal pe-
riod will be, on the production of receipts, for each meal
necessarily purchased, provided that—

40.7.1 such travelling is not a normal feature in the per-
formance of the employee’s duties; and

40.7.2 such travelling is not within the suburb in which
the employee resides.

41.—TRANSFER
41.1 The College may transfer, at the same level of classifi-

cation, an officer from one office, post or position within the
College to another such office, post or position, for which
that officer possesses the appropriate qualifications and skills,
provided the College considers it to be in its interests to do so.
Such transfers include the transfer of an employee from one
campus of the College to another campus of the College.

41.2 The decision to transfer will be equitable and free from
bias.

41.3 If the College transfers an employee in accordance with
subclause 41.1 of this Clause it will comply with the follow-
ing—

41.3.1 The transfer will be at the employee’s current clas-
sification level;

41.3.2 The transfer will not result in a loss of the em-
ployee’s continuity of service;

41.3.3 The transfer will not change the tenure of the em-
ployee;

41.3.4 The College’s and employee’s needs will be taken
into account in the transfer decision. The employ-
ee’s needs include distance of new work site from
place of residence, skills, qualification and expe-
rience of the employee, requirement to undertake
training to perform the duties of the new posi-
tion.

41.3.5 The employee will be notified of the transfer de-
cision and arrangements. The College will give
the employee at least four weeks notice of inten-
tion to transfer.
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41.3.6 Policies relating to transfer will be documented,
equitable, free from bias, applied consistently and
accessible to College employees.

41.3.7 The decisions and processes relating to transfer
will embody the principles of natural justice in-
cluding access to documentation specifically
relating to the particular employee’s transfer, ex-
planation as to the reasons for the transfer and
consultation with the employee where their in-
put is taken into consideration;

41.3.8 The transfer decision will be capable of review;
and

41.3.9 The appropriate confidentiality will be observed.
41.4 The College must adhere to the Public Sector Stand-

ards in Human Resource Management standard regarding
transfer.

41.5 The College will act in accordance with the report and
implement any recommendations of a reviewer selected by
the Commissioner for Public Sector Standards to investigate
any suspected breach of standard in accordance with s.15 of
the Public Sector Management (Review Procedures) Regula-
tions 1995.

41.6 If the College does not act in accordance with and
implement the recommendations of the reviewer selected by
the Commissioner for Public Sector Standards, the College
will be in breach of the Agreement.

41.7 Should an application for a breach of the Public Sector
Standard relating to Transfer be lodged with the Managing
Director within 15 days of an employee being notified of a
decision to transfer and a review of the transfer be carried out,
the status quo will remain until such time as the reviewer has
made recommendations.
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SCHEDULE B—PRODUCTIVITY IMPROVEMENTS

PRODUCTIVITY IMPROVEMENT PLAN
Staff will actively participate in the development and im-

plementation of a Productivity Improvement Plan/s (PIP/s) as
determined by the Managing Director.

PIPs may be developed at the College or Campus level, or
any combination as determined by the Managing Director.

The PIP/s may involve changes to work practices, but will
not involve changes to award/agreement/enterprise bargain-
ing agreement employment conditions.

Subject to the approval of the Cabinet Standing Committee
on Labour Relations, a 3% pay increase will be paid to em-
ployees from the first pay period on or after 15 March 2002
for productivity improvements.

SCHEDULE C—SIGNATORIES OF PARTIES TO THE
AGREEMENT

The following signatories are authorised to sign this Agree-
ment.

Signatories
...........Signed............ Date 20/10/00
Employer—
Geof Gale, Managing Director of South East Metropolitan

College of TAFE, on behalf of the Governing Council
Signed for and on behalf of the Civil Service Association of
Western Australia (Inc) by
...........Signed............ Date 20.12.2000 Common Seal
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc

SCHEDULE D—ALPHABETICAL LISTING OF
PROVISIONS

Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Availability of Agreements
Breaches of Discipline
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation Provisions
Definitions
Dispute Resolution Procedure
Emergency and Community Service Leave
Flexitime
Higher Duties
Home Based Work
Hours of Work
Long Service Leave
No Further Claims
Number of Employees Covered
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Salary Packaging
Scope
Self Funded Work Breaks
Short Leave
Sick Leave and Family/Carer’s Leave
Signatories of Parties to the Agreement
Substandard Performance
Term of Agreement and Renegotiation
Title
Transfer
Travelling Allowance
Variation of Allowances

SWAN CHRISTIAN EDUCATION ASSOCIATION INC
(ENTERPRISE BARGAINING) AGREEMENT 2000.

No. AG 254 of 2000.
2000 WAIRC 01559

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE INDEPENDENT SCHOOLS
SALARIED OFFICERS’
ASSOCIATION OF WESTERN
AUSTRALIA, INDUSTRIAL UNION
OF WORKERS & OTHER,
APPLICANT
v.
(NOT APPLICABLE), RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED TUESDAY, 12 DECEMBER 2000
FILE NO/S AG 254 OF 2000
CITATION NO. 2000 WAIRC 01559
_______________________________________________________________________________

Result Industrial agreement registered.
Representation
Applicant Mr N Briggs
Respondent Mr A Campbell
_______________________________________________________________________________

Order.
HAVING heard Mr N Briggs on behalf of the applicant and
Mr A Campbell on behalf of the respondent and by consent
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Swan Christian Education Association Inc.
(Enterprise Bargaining) Agreement 2000 as filed in
the Commission on 3 November 2000 in the terms
of the following schedule be and is hereby regis-
tered as an industrial agreement.

(2) THAT the Swan Christian Education Association Inc.
(Enterprise Bargaining) Agreement 1998 No. AG 238
of 1998 be and is hereby cancelled.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

Schedule.

1.—TITLE
This agreement shall be known as the Swan Christian Edu-

cation Association Inc. (Enterprise Bargaining) Agreement
2000 and shall replace the Swan Christian Education Asso-
ciation Inc. (Enterprise Bargaining) Agreement 1998.

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Parties to the Agreement
4. Scope of Agreement
5. Date and Duration of Agreement
6. Expiration of Agreement
7. Relationship to Parent Award
8. Single Bargaining Unit
9. Objectives

10. Salary Rates
11. Agreed Efficiency Improvements
12. Agreed Entitlements
13. Remuneration Package
14. Redundancy Provisions
15. Other Matters
16. No Reduction
17. No Further Claims
18. No Precedent
19. Dispute Resolution Procedure
20. Signatories
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3.—PARTIES TO THE AGREEMENT
This agreement is made between the Swan Christian Edu-

cation Association Inc. (SCEA) and the Independent Schools
Salaried Officers’ Association of Western Australia, Industrial
Union of Workers (ISSOA) a registered organisation of em-
ployees (the parties).

The Swan Christian Education Association Inc. (SCEA)
administers Armadale Christian College, Beechboro Chris-
tian School, Ellenbrook Christian College, Kalamunda
Christian School, Midland Christian School, Mundaring Chris-
tian School and Swan Christian College (the schools).

4.—SCOPE OF AGREEMENT
(1) This agreement shall apply to all teachers employed by

the SCEA who are covered by the provisions of the scope of
the Independent Schools’ Teachers’ Award 1976 (the award).

(2) The number of employees covered by this agreement is
138.

5.—DATE AND DURATION OF AGREEMENT
This agreement shall come into effect on the 12 December

2000 and shall apply until 31st December 2001.

6.—EXPIRATION OF AGREEMENT
On the expiration of this agreement, and in the absence of

the registration of a subsequent enterprise agreement, the pro-
visions of this agreement shall apply until such time as a new
agreement is registered and takes effect.

7.—RELATIONSHIP TO PARENT AWARD
(1) This agreement shall be read and interpreted in conjunc-

tion with the award.
(2) Where there is any inconsistency between this agree-

ment and the award, this agreement will prevail to the extent
of the inconsistency.

8.—SINGLE BARGAINING UNIT
(1) Parties to this agreement have formed a single bargain-

ing unit.
(2) The single bargaining unit has conducted negotiations

with representatives of teachers in the schools and with repre-
sentatives of the SCEA.

9.—OBJECTIVES
In reaching this agreement the parties have recognised the

need to—
(1) Consolidate and develop further, initiatives arising

out of the award restructuring process.
(2) Accept a mutual responsibility to maintain a work-

ing environment which will ensure that SCEA and
its teachers become genuine participants and con-
tributors to the Schools’ aims, objectives and
philosophy.

(3) Safeguard and improve the quality of teaching and
learning by emphasising the upgrading of profes-
sional skills and knowledge. SCEA and the teachers
acknowledge that this upgrading of skills and expe-
rience can best occur when both the School and
teachers share responsibility for professional devel-
opment by undertaking both in-service and external
courses and training partly during school time and
partly during the teachers’ time.

(4) Ensure that all teachers meet and continue to meet
the Christian criteria for membership of SCEA as it
applies to members with voting rights.

(5) Recognise that the SCEA schools are established and
maintained to give access to affordable Christian
Education to as wide a cross-section of the commu-
nity as possible.

(6) Acknowledge that SCEA schools facilitate the con-
structive involvement of parents in the life of the
schools and exist to provide learning and teaching
opportunities that will support the Christian ethos
of SCEA and its member families.

(7) Acknowledge that each school is managed within
the SCEA policy framework supplemented by poli-
cies of the relevant school.

10.—SALARY RATES
(1) The minimum annual rate of salary payable to teachers

engaged in the classifications prescribed in Clause 11.—
Salaries of the award shall be—
Step From 1 July From 1 July From 1 July

1999 2000 2001
Per Annum Per Annum Per Annum

$ $ $
1 25,844 26,878 27,684
2 27,571 28,674 29,535
3 31,224 32,473 33,448
4 32,988 34,308 35,337
5 34,295 35,667 36,737
6 36,351 37,806 38,940
7 37,759 39,270 40,448
8 39,461 41,040 42,271
9 42,233 43,923 45,240
10 43,531 45,273 46,631
11 45,333 47,147 48,561
12 46,878 48,754 50,216
13 48,733 50,683 52,204

(2) In the event of any safety net adjustment being applied
to the award, such adjustment shall be absorbed into the sal-
ary rates prescribed by this agreement.

11.—AGREED EFFICIENCY IMPROVEMENTS
(1) Probationary Appointment
(a) All new appointees including teachers appointed to pro-

moted positions, are on probation for up to two years. A
permanent appointment or contract for greater than two years
shall not occur unless the appointee’s position is ratified fol-
lowing a summative appraisal.

(b) All appointees to a SCEA School are subject to a ratifi-
cation appraisal before they can be confirmed as permanent.
Ratification may take place at any time up to the end of the
second year.

(2) Induction of Staff
(a) A teacher in his or her first year of teaching shall partici-

pate in an induction process of one year’s duration, unless the
teacher and the employer agree that the induction process shall
continue for a further year.

(b) The employer shall provide a written statement to the
teacher two months before the end of the teacher’s first year,
outlining the teacher’s progress and development.

(c) The employer shall report regularly to the teacher on the
progress of the induction process and shall comment and make
suggestions that will assist the teacher’s professional devel-
opment.

(d) A teacher returning to teaching after an absence of five
or more years shall be offered support through an induction
process as considered appropriate and agreed between the
Principal and the teacher at the time of appointment follow-
ing such absence.

(3) Professional Development
The parties agree that professional development will address

the needs of the teacher in response to the needs and vision of
the school. It will address effectiveness in the task of teach-
ing, evidenced by student learning with a focus on continuous
growth and improvement in teaching practice.

(4) Promotional Positions
(a) Senior promoted positions (eg. Deputy, Dean) will be

subject to a contract with terms and conditions to be agreed
between the employer and the appointee. All other promoted
positions will be covered by this Agreement.

(b) Except for senior promoted positions all other promoted
positions will be remunerated at one of the following levels—

Level 1 $9,000
2 $7,000
3 $5,000
4 $2,500
5 $1,500

(c) The process for appointment to a promotional position
and the criteria for each level will be in accordance with SCEA
policy.
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(5) Senior Teacher
Senior Teacher Level One and Level Two will be paid an

allowance at the rate of 3.2% and 6.9% respectively based on
step 13 of the salary rates at Clause 10 of this agreement.

(6) Long Service Leave
Notwithstanding the provisions of subclause (1) of Clause

10.—Long Service Leave of the award, from 1st January 1995
a teacher who has completed eight years’ continuous service
with SCEA shall be entitled to take ten weeks’ long service
leave on full pay, corresponding with a completed term. Each
subsequent period of eight years service shall qualify the
teacher for a further ten weeks’ long service leave on full pay
corresponding with a complete term.

(7) Mobility of Teachers
Teachers employed continuously in the one school for a

period of ten years will be encouraged to transfer to another
SCEA school to a position at least comparable in status and
salary to the existing position.

(8) Payment for Relief Teachers
Notwithstanding the provisions of subclause (5) of Clause

11.—Salaries of the award, relief teachers employed for five
days or less may be engaged by the day or half day.

(9) Policies
All teachers agree to abide by the policies, rules and regula-

tions of the School as determined by the Board and the School
Council.

12.—AGREED ENTITLEMENTS
(1) Sick Leave
(a) A teacher who is unable to attend or remain at the place

of employment during the normal hours of duty by reason of
personal ill health or injury shall be entitled to payment dur-
ing such absence in accordance with the following provisions.

(b) Entitlement to payment shall accrue at the rate of one
day’s pay for each completed month of service for eleven
months and one and a half days’ pay for the twelfth month in
each year of service.

(c) If in the first of successive years of service with the em-
ployer a teacher is absent on the grounds of personal ill health
or injury for a period longer than his/her entitlement to paid
sick leave, payment may be adjusted at the end of that year of
service, or at the time the teacher’s services terminate, if be-
fore the end of that year of service, to the extent that the teacher
has become entitled to further paid sick leave during that year
of service.

(d) A temporary teacher shall retain the benefit of accumu-
lated sick leave credits upon appointment as a permanent
teacher provided that the service is continuous. For the pur-
pose of this paragraph school vacations shall not be deemed
to break the continuity of service.

(e) The unused portions of the entitlement to paid sick leave
in any one year shall accumulate from year to year and sub-
ject to this subclause may be claimed by the teacher if the
absence by reason of personal ill health or injury exceeds the
period for which entitlement has accrued during that year at
the time of the absence. Provided that a teacher shall not be
entitled to claim payment for any period exceeding thirteen
weeks in any one year of service.

(f) Any time in respect of which a teacher is absent from
work except time for which he/she is entitled to claim sick
pay or time spent on holidays or school vacations or special
leave as prescribed by the award shall not count for the pur-
pose of determining his/her right to payment under this clause.

(g) The provisions of this subclause with respect to pay-
ment do not apply to teachers who are entitled to payment
under the Workers’ Compensation and Assistance Act nor to
teachers whose injury or illness is the result of a teacher’s
own misconduct.

(h) A teacher shall not be entitled to the benefits of this
clause unless he/she produces proof satisfactory to his em-
ployer of sickness. The employer shall not be entitled to a
medical certificate unless the absence is three days or more.

(2) Leave Without Pay
(a) While a teacher has the right to apply for leave without

pay the granting of such leave is at the discretion of the
employer.

(b) A teacher applying for leave under this clause must state
the period of such application and the reason for which the
application is being sought.

(c) Leave without pay does not involve loss of continuity of
service for salary, sick leave and long service leave purposes
and shall not be taken into account in calculating the period
of service for any purposes of this agreement.

(d) If a teacher is granted leave without pay the question of
the teacher’s specific duties on return to work should be con-
sidered before the granting of such leave and any arrangements
made documented. If no prior arrangement is made a teacher
upon return to service shall be entitled to a position commen-
surate with the position held immediately prior to the
commencement of such leave.

(3) Family Leave
(a) A teacher who is unable to attend or remain at his/her

place of employment during the normal hours of duty by rea-
son of the ill health or injury of a family member shall be
entitled to take paid leave of up to 5 days per year.

(b) Such leave shall not accrue from year to year.
(c) Such leave shall be debited to the teacher’s accrued sick

leave.
(d) Such leave shall not prejudice a teacher’s rights to spe-

cial leave in accordance with the provisions of the award.
(4) Special Leave
(a) A teacher shall, on sufficient cause being shown, be

granted special leave with pay.
(b) “Sufficient cause” is defined as a matter or situation for

which—
(i) no other paid leave is available

(ii) no other arrangements can reasonably be made
(iii) the absence from duty is required due to pressing

necessity.
(c) The period determined at the discretion of the employer

having regard to all of the circumstances but would not nor-
mally exceed three days for any one instance.

(5) Deferred Salary
Teachers may apply to the Principal to work for 4 years on

80% salary and defer the balance into an accumulation fund.
In the fifth year the teacher may have leave and be paid the
balance of the accumulation fund. At any time in the first three
years the teacher may return to the full salary and forego the
entitlement to a year’s leave with pay. In this event, or if the
teacher leaves the employ of SCEA for any reason whatso-
ever, the salary withheld will be paid in full.

13.—REMUNERATION PACKAGE
(1) For the purposes of this clause—

(a) “Benefits” means the benefits nominated by the
teacher from the benefits provided by the School and
listed in paragraph (d) of subclause (3) of this clause.

(b) “Benefit Value” means the amount specified by the
School as the cost to the School of the benefit pro-
vided including Fringe Benefit Tax, if any.

(c) “Fringe Benefit Tax” means tax imposed by the
Fringe Benefits Tax Act 1986.

(d) The cost of any Fringe Benefits Tax to the school
will be borne by the teacher and not the school.

(2) Conditions of Employment
Except as provided by this clause, teachers must be em-

ployed at a salary based on a rate of pay, and on terms and
conditions, not less than those prescribed by the agreement.

(3) Salary Packaging
The School may offer to provide and the teacher may agree

in writing to accept—
(a) salary packaging of up to 40% of gross salary in the

form of expense benefit payments;
(b) the Benefits nominated by the teacher and approved

by the employer;
(c) a salary equal to the difference between the Benefit

Value and the salary which would have applied to
the teacher or under subclause (2) of this clause, in
the absence of an agreement under this subclause;
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(d) the available Benefits are those made available by
the School from the following list—

(i) Superannuation;
(ii) Motor Vehicle; and

(iii) other benefits as agreed between the teacher
and the School;

(e) the School must advise the teacher in writing of the
Benefit Value before the agreement is entered into.

(4) During the currency of an agreement under subclause
(3) of this clause—

(a) Any teacher who takes paid leave on full pay shall
receive the Benefits and salary referred to in para-
graphs (a) and (b) of subclause (3) of this clause.

(b) If a teacher takes leave without pay the teacher will
not be entitled to any Benefits during the period of
leave.

(c) If a teacher takes leave on less than full pay he or
she shall receive—

(i) the Benefits; and
(ii) the amount of salary calculated as agreed be-

tween the School and the teacher.
(d) The salary of the teacher determined in accordance

with the qualifications and recognised experience of
the teacher contains the Fringe Benefits Tax if any,
to be paid by the teacher and the Benefit Value of
the available benefits under paragraph (a) of this
subclause selected by the teacher.

(5) Renewal of the salary package will be on an annual ba-
sis by agreement between the parties.

14.—REDUNDANCY PROVISIONS
(1) Should a position in a SCEA school become redundant

then the following provisions of—
(a) the Workplace Relations Act (1996); and/or
(b) this agreement,

whichever is greater, shall apply.
(2) In calculating the years of service of a teacher, all con-

tinuous service within the SCEA will be considered and not
only the service completed at the current school.

(3) Where a school proposes to make one or more teaching
positions redundant the SCEA shall make redundancy pay-
ments to the teachers made redundant.

Period of Service Weeks of
severance pay

Less than 1 year Nil
One year and less than two years 4 weeks
Two years and less than three years 6 weeks
Three years and less than four years 7 weeks
Four years and above 2 weeks per year of

service to a maximum
of 14 weeks

(4) When the SCEA identifies a potential redundancy and
before a teacher is named as the employee whose position has
been declared redundant, the SCEA shall offer all teachers at
the school the opportunity to take leave without pay for a pe-
riod of one school year or such a period to resolve the potential
redundancy. Where a suitable application is received that re-
solves the potential redundancy, then the teacher shall be
granted leave without pay for the period. At the end of the
voluntary period of leave a teacher shall be reinstated on an
equivalent basis to that existing at the commencement of leave.

(5) If during the life of this agreement the Australian Indus-
trial Relations Commission moves to a new redundancy
standard in excess of the provisions of this clause, then the
new standard will apply and as such the parties agree to amend
this agreement accordingly.

(6) Notwithstanding the other provisions of this clause, noth-
ing shall prevent the parties from negotiating a redundancy
settlement in excess of the provisions as determined in
subclause (3) of this clause.

15.—OTHER MATTERS
The parties agree to discuss such matters that are of

relevance to either the School or the teachers.

16.—NO REDUCTION
Nothing contained herein shall allow the School to reduce

the salaries or conditions of a teacher which prevailed prior to
entering into this agreement, except where provided by this
agreement.

17.—NO FURTHER CLAIMS
It is a condition of this agreement that the parties will not

seek any further claims with respect to salaries or conditions
during the period of this agreement unless they are consistent
with the State Wage Case Principles.

18.—NO PRECEDENT
It is a condition of this agreement that the parties will not

seek to use the terms contained herein as a precedent for other
enterprise agreements, whether they involve the School or not.

19.—DISPUTE RESOLUTION PROCEDURE
(1) A dispute is defined as any questions, disputes or diffi-

culties arising out of this agreement.
(2) The parties to the dispute shall make reasonable attempts

to resolve the matter by mutual discussion and determination.
(3) If the parties are unable to resolve the dispute, it shall be

resolved in accordance with the SCEA’s dispute resolution
procedure.

(4) If the matter is not then resolved it shall be referred to
the Western Australian Industrial Relations Commission.

(5) While this procedure is being followed work shall con-
tinue as normal.

20.—SIGNATORIES
.................................................
(Signature)

ALAN JAMES CAMPBELL
(Signatory in block letters)
Swan Christian Education Association Inc.

.................................................
(Signature)
(Signatory in block letters)
T. I. HOWE
Independent Schools Salaried Officers’
Association of Western Australia,
Industrial Union of Workers.

WEBFORGE (WA) ENTERPRISE BARGAINING
AGREEMENT 2000.
No. AG 275 of 2000.

2000 WAIRC 01648
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUTOMOTIVE, FOOD, METALS,

ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH,
APPLICANT
v.
WEBFORGE (WA), RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED MONDAY, 18 DECEMBER 2000
FILE NO AG 275 OF 2000
CITATION NO. 2000 WAIRC 01648
____________________________________________________________________________

Result Registered Agreement
____________________________________________________________________________

Order.
HAVING heard Mr G. Sturman on behalf of the applicant and
there being no appearance on behalf of the respondent, the
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Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the agreement made between the two parties
lodged in the Commission on 6 December 2000 entitled
Webforge (WA) Enterprise Bargaining Agreement 2000
be registered as an Industrial Agreement.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

1.—TITLE
This Agreement shall be known as the Webforge (WA)

Enterprise Bargaining Agreement 2000.

2.—ARRANGEMENT
1 Title
2 Arrangement
3 Application
4 Parties Bound
5 Date and Period of Operation
6 Relationship to Parent Award
7 Objective of Agreement
8 Commitments
9 Consultative Committee

10 Protective Clothing
11 Reclassification/Competency Standards
12 Wages
13 No Extra Claims
14 Not to be used as a Precedent
15 National Standards
16 Continuous Improvement
17 Dispute Resolution Procedure
18 Casual Employees/Labour Hire
19 Trade Union Training
20 Redundancy Severance Pay
21 Signatories

3.—APPLICATION
This Agreement shall apply at Webforge (WA), 24 Tennant

Street, Western Australia, to employees engaged in the opera-
tions of Webforge (WA) with respect to employees engaged
in the classifications specified in Clause 10, who are bound
by the terms of the Metal Trades (General) Award 1966, inso-
far as those provisions relate to the parties referred to in Clause
4—PARTIES BOUND—of this Agreement. There are ap-
proximately 30 employees covered by this agreement.

4.—PARTIES BOUND
The Parties to this Agreement are—

A. Webforge (WA)
B. The Automotive, Foods, Metals, Engineering, Print-

ing and Kindred Industries Union, Western
Australian Branch

5.—DATE AND PERIOD OF OPERATION
This Agreement shall operate from the beginning of the first

pay period to commence on or after the 1st of July 2000, and
shall remain in force until 30th of September 2001.

6.—RELATIONSHIP TO PARENT AWARD
This Agreement shall be read and interpreted wholly in con-

junction with the Metal Trades (General) Award 1966, No 13
of 1965 provided that where there is any inconsistency be-
tween this Agreement and the Metal Trades (General) Award
1966, this Agreement, shall take precedence to the extent of
the inconsistency.

7.—OBJECTIVE OF AGREEMENT
7.1 To confirm and recognise the parties ongoing commit-

ment to improving the immediate and longer-term viability of
Webforge WA.

7.2 Through continuation of the consultative mechanism (see
consultative committee) this agreement will reconfirm the
parties commitment to jointly developing, effectively utilis-
ing and rewarding the workforce.

8.—COMMITMENTS
The parties agree to work together to improve the competi-

tiveness and productivity of the business. This will include—
8.1 A commitment to co-operate and consult including

through the consultative mechanism to ensure that
there is a process of continuous improvement within
the organisation.

8.2 A shared commitment to increase both on the job
and external training where required for all employ-
ees to enable employees to broaden their skills, adapt
to change and promote team work and a more flex-
ible approach. This will include greater
cross-functional movement in the business.

8.3 All employees commit to assist in the process of
monitoring business performance and factory per-
formance with a view to achieve the objectives set
out in the Line of Sight Action Plan. These objec-
tives include but are not limited to—

• Reduce order to supply lead time by 50% and
deliver in full on time consistently >95%

• Establish world class manufacturing facilities
that deliver 15% lower costs and scrap, 15%
higher productivity.

1. Reduce non direct costs by 15%
2. Reduce material costs by 15%
3. Establish a waste management team.

• Provide a workplace and a culture that deliv-
ers zero LTIFR and complies with Corporate
OH & S requirements.

• Develop a culture that attracts people com-
mitted to the customer and achieving high
standards.

When monitoring is required, employees commit to accu-
rately complete monitoring requirements.

9.—CONSULTATIVE COMMITTEE (JCC)
The consultative committee will continue to operate con-

sisting of elected employee representatives and representatives
from management. The broad objectives are—

• To provide a forum for employees to input their ideas
into the decision making process.

• To provide a forum for communicating business
plans strategies and organisational matters.

• To work towards continuous improvement.
• To identify and implement productivity improvement

opportunities.
• To develop and monitor performance indicators

which measure the effectiveness of the continuous
improvement process.

• The committee will meet when required but no less
than monthly.

• To develop its own charter or operating guidelines.
• To work to a means of reduction of absenteeism with

all parties having an open mind to all suggestions.

10.—PROTECTIVE CLOTHING
 Protective clothing will continue to be supplied with em-

ployees receiving the following on commencement of
employment. Existing employees will receive the following
every 12 months or where proved necessary on demand.

BOOTS SHIRTS TROUSERS
Welders 1 3 3
Others 1 2 2

All employees issued with protective clothing must wear
them during working hours including shifts and overtime, in
compliance with OH & S requirements.

Employees leaving after serving less than 3 months will be
required to reimburse the company through deduction of the
final wages for attire supplied by the company.

11.—RECLASSIFICATION/COMPENTENCY
STANDARDS

The company and the unions agree that employees will
have access to reclassification and career path progression
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consistent with the provisions of the Award and any agreed
classification structure.

12.—WAGES
(1) Wages will be increased by 5% over a period of 15 months

commencing on the first pay period on or after 1st July 2000
with the agreement ending on the 30th September 2001.

(2) Wage Structure—
Classification Current 1st July 2000 1st July 2001
Level Rate 4% 1%
C14 451.80 469.90 474.60
C13 495.70 515.50 520.65
C12(1) 530.15 551.35 556.85
C12(2) 551.85 573.90 579.65
C12(3) 571.60 594.45 600.40
C8 669.70 696.50 703.45

13.—NO EXTRA CLAIMS
It is a term of this Agreement that the parties and all em-

ployees bound by this Agreement will not pursue any extra
claims. Award or over Award for the life of this Agreement
including increases arising from Award variation or decisions
of the Commission other than increases that are consistent
with the terms of the Agreement.

14.—NOT TO BE USED AS A PRECEDENT
This Agreement shall not be used in any manner whatso-

ever to obtain similar or benefits in any other plant or
enterprise.

15.—NATIONAL STANDARDS
This Agreement shall not operate so as to cause an employee

to suffer a reduction in ordinary time earnings or in national
standards such as standard work hours of work, annual leave
or long service leave.

16.—CONTINUOUS IMPROVEMENT
Management, its employees and the Union/s covered by this

Agreement are committed to searching for areas where im-
provements can be made and implementing such improvements
as part of this Agreement.

17.—DISPUTE RESOLUTION PROCEDURE
(1) Where a question, dispute or difficulty arises the matter

shall be initially discussed and resolved between the immedi-
ate supervisor, the employee and if so desired, his/her Union
delegate.

(2) If the matter remains unresolved after the process de-
scribed in subclause (1) hereof has been followed, the Union
delegate shall discuss and attempt to resolve the dispute with
the Operations Manager.

(3) If still unresolved, the matter shall be referred to a Sen-
ior Management representative and the full-time Union official.
The parties shall then initiate steps to resolve the grievances
as soon as possible.

(4) While steps outlined in subclauses (1), (2) and (3) hereof
are being followed, industrial action shall not be taken. A
minimum of seven days is allowed to undertake discussions
as outlined in (1)-(3) to solve the dispute.

(5) If, after step (3) the problem is not resolved, either party
may refer the matter to the Western Australian Industrial Re-
lations Commission for resolution.

(6) The parties will give each other earliest possible notice
of any issues or problems which has the potential of giving
rise to a dispute. All relevant facts will be recorded and clearly
identified throughout these procedures.

(7) Bans or limitations will not be placed on the perform-
ance of work while procedures outlined in this clause are being
followed and all actions shall be in accordance with Safe
Working Practice and consistent with established custom and
practices of the enterprises.

18.—CASUAL EMPLOYEES/LABOUR HIRE
(1) From time to time casual employees or labour hire will

be used to alleviate shortfalls in the permanent workforce of
the enterprise. An employee engaged as a casual will be noti-
fied in writing of his/her casual status at the time of
engagement.

(2) For the purpose of this Agreement, an employee shall be
deemed to be casual if the expected term of employment is
less than three months.

(3) The period of notice for casual shall be one hour.

(4) In all other respects the terms of casual employment
shall be in accordance with those prescribed by the Metal
Trades (General) Award No 13 of 1965.

19.—TRADE UNION TRAINING
The company supports the training of On Site Representa-

tives providing the company and Union jointly agree to the
training timing, training content and consideration is given to
customer and production requirements.

20.—REDUNDANCY SEVERANCE PAY
Severance pay on redundancy payments shall be increased

from a maximum of 8 weeks as per Parent Award (clause 6 of
this agreement), to a maximum of 12 weeks for 4 years or
over continuous service. Talks will be held with respect re-
dundancy payments for longer serving employees (in excess
of 10 years continuos service).

21.—SIGNATORIES
.........................................................
Signed for and on behalf of Webforge (WA)
Date 26/11/00.

D. HICKS
Signed for and on behalf of Common Seal
The Automotive, Food, Metals,
Engineering, Printing and
Kindred Industries Union.
Date 29/11/2000.

WEST COAST COLLEGE OF TAFE PUBLIC
SERVICE AND GOVERNMENT OFFICERS’

ENTERPRISE AGREEMENT 2000.
No. PSAAG72 of 2000.

2001 WAIRC 01751
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES GOVERNING COUNCIL, WEST

COAST COLLEGE OF TAFE
-and-
THE CIVIL SERVICE ASSOCIATION
OF WESTERN AUSTRALIA
INCORPORATED

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 9 JANUARY 2001
FILE NO PSAAG 72 OF 2000
CITATION NO. 2001 WAIRC 01751
________________________________________________________________________

Result Agreement registered
_________________________________________________________________________

Order.
HAVING heard Ms J Caiacob on behalf of the Governing
Council, West Coast College of TAFE and Ms J van den Herik
on behalf of the Civil Service Association of Western Aus-
tralia (Incorporated), and by consent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the West Coast College of TAFE Public Service
and Government Officers’ Enterprise Agreement 2000 in
the terms of the following schedule be registered on the
21st day of December 2000 and shall replace the North
Metropolitan College of TAFE Public Service and Gov-
ernment Officers’ Enterprise Agreement 1998 (No. PSA
AG 8 of 1998).

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner

Public Service Arbitrator.

Schedule.

PART 1—APPLICATION AND OPERATION OF
AGREEMENT

1.—TITLE
This Agreement will be called the West Coast College of

TAFE Public Service Officers’ and Government Officers’
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Enterprise Agreement 2000 and will replace the West Coast
College of TAFE Public Service and Government Officers’
Enterprise Agreement 1998.

2.—ARRANGEMENT

PART 1—APPLICATION AND OPERATION OF
AGREEMENT

1. TITLE
2. ARRANGEMENT
3. SCOPE
4. PARTIES BOUND
5. DEFINITIONS
6. NUMBER OF EMPLOYEES COVERED
7. NO FURTHER CLAIMS
8. TERM OF AGREEMENT AND RENEGOTIA-

TION
9. RELATIONSHIP TO AWARDS

10. AVAILABILITY OF AGREEMENT
11. OBJECTIVES OF THE AGREEMENT
12. PAST PRODUCTIVITY

PART 2—DISPUTE RESOLUTION
13. CONSULTATION PROVISIONS
14. DISPUTE RESOLUTION PROCEDURE
15. SUBSTANDARD PERFORMANCE
16. BREACHES OF DISCIPLINE

PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED

ARRANGEMENTS
17. HIGHER DUTIES
18. CASUAL EMPLOYMENT

PART 4—WAGES AND RELATED MATTERS
19. SALARIES
20. SALARY PACKAGING
21. PAYMENT ARRANGEMENTS
22. REPAYMENTS OF OVERPAYMENTS
23. VARIATION OF ALLOWANCES

PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK

24. HOURS OF WORK
25. FLEXITIME

PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS

26. ANNUAL LEAVE
27. LONG SERVICE LEAVE
28. SICK LEAVE
29. FAMILY/CARER’S LEAVE
30. COMPASSIONATE LEAVE
31. SHORT LEAVE
32. CEREMONIAL/CULTURAL LEAVE
33. PUBLIC HOLIDAYS
34. CHRISTMAS CLOSEDOWN
35. PARENTAL LEAVE
36. EMERGENCY AND COMMUNITY SERVICE

LEAVE
37. ANNUAL LEAVE LOADING
38.  SELF-FUNDED WORK BREAKS

PART 7—TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK

39. HOME BASED WORK
40. TRAVELLING ALLOWANCE
41. TRANSFER

SCHEDULE A: SALARIES
SCHEDULE B: PRODUCTIVITY IMPROVE-
MENTS
SCHEDULE C: SIGNATORIES OF PARTIES TO
THE AGREEMENT
SCHEDULE D: ALPHABETICAL LISTING OF
PROVISIONS

3.—SCOPE
This Agreement will apply throughout the state of Western

Australia to Officers employed in the West Coast College of
TAFE. This Agreement will also apply to Officers on second-
ment to or in the College.

4.—PARTIES BOUND
The parties to this Agreement will be the Governing Coun-

cil of the West Coast College of TAFE, and the Civil Service
Association of Western Australia (Inc).

5.—DEFINITIONS
The following terms will have the following meanings—

“Agreement”: means the West Coast College of TAFE
Public Service and Government Officers’ Enterprise
Agreement 2000.
“Award”: means the Government Officers’ Salaries,
Allowances and Conditions Award 1989.
“College” means the West Coast College of TAFE.
“Continuous service”: Any period of service between the
employee and employer under an unbroken contract of
employment, and includes any authorised unpaid or paid
absences.
“CSA”: means the Civil Service Association of Western
Australia (Inc).
“Department”: means the Western Australian Department
of Training and Employment.
“Employee”: for the purpose of this Agreement means,
someone who is referred to at Clause 3—Scope.
“Employer”: means the Governing Council of the West
Coast College of TAFE.
“Full-Time Officer”: A person employed to work 37 1/2
ordinary hours per week.
“Government”: means the Government of Western
Australia.
“GOSAC Award”: means the Government Officers’
Salaries Allowances & Conditions Award 1989.
“Managing Director” means the Managing Director of
the West Coast College of TAFE, pursuant to section 46
of the Vocational Education and Training Act 1996.
“Minister”: is the Minister of the Crown who is respon-
sible for the administration of the employing agency.
“Officer”: means a Public Service Officer as defined in
the Public Sector Management Act 1994 or Government
Officer as defined in the Industrial Relations Act 1979.
“Part-Time”: means regular and continuing employment
for less than the ordinary hours for a “Full-Time Officer”.
“Spouse”: means a husband or wife of an employee, and
includes a de facto spouse. For the purposes of Bereave-
ment leave it includes a former spouse.
“Union”: means the Civil Service Association of
Western Australia (Inc).
“WAIRC”: means the Western Australian Industrial
Relations Commission.

6.—NUMBER OF EMPLOYEES COVERED
At the date of registration of this Agreement the approxi-

mate number of employees covered by this Agreement is 130.

7.—NO FURTHER CLAIMS
7.1 There will be no extra claims for salary adjustments other

than that which is provided by this Agreement for the dura-
tion of its term.

7.2 There will be no further claims on matters contained in
this Agreement for the duration of its term.

8.—TERM OF AGREEMENT AND RENEGOTIATION
8.1 This Agreement will operate on and from the date of

registration and will remain in force for two years.
8.2 Six (6) months prior to the date of expiration of this

Agreement, the parties will commence negotiation for its re-
newal or replacement.

8.3 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement con-
tinue and previous productivity improvements in the last
agreement are sustained, and changes to Award conditions
maintained, or changed by agreement.

9.—RELATIONSHIP TO AWARDS
This Agreement will be read and interpreted wholly in con-

junction with the Government Officers’ Salaries, Allowances
and Conditions Award 1989. This Agreement will have prec-
edence to the extent of any inconsistency. Where the agreement
is silent the relevant award will apply.
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10.—AVAILABILITY OF AGREEMENT
Employees will have access to an electronic copy of this

agreement. Where electronic copies are unavailable, hard cop-
ies of the agreement will be provided.

11.—OBJECTIVES OF THE AGREEMENT
It is the shared objectives of the parties to—

Work towards alignment of conditions for all TAFE em-
ployees.
Meet the requirements of clients and students through
the provision of reliable, efficient and competitive serv-
ices.
Achieve the Department’s mission and improve produc-
tivity and efficiency through identified improvements.
Achieve improvement and greater flexibility of working
patterns and arrangements.
Promote and facilitate enhanced employee relations and
increased job satisfaction.
To facilitate a continued cooperative approach to the in-
troduction of change.
This Agreement will operate as a contributive mechanism
to deliver a cost efficient Vocational Education and Train-
ing service.

12.—PAST PRODUCTIVITY
This Agreement incorporates past productivity to the date

of registration.

PART 2—DISPUTE RESOLUTION
13.—CONSULTATION PROVISIONS

13.1 The parties acknowledge the need for a satisfactory
College consultative procedure. Staff participation and con-
sultation is encouraged. The form of participation and
consultation may vary at each workplace depending on indi-
vidual circumstances. The College will establish its own
structure and processes. However, the non-establishment of a
structure or process will not be used as a means to avoid re-
quirement to consult.

13.2 Employees will be involved in broadly based repre-
sentative consultative committees with structure and functions
determined by the College.

13.3 Consultative committees will provide a forum for staff
and management to, where appropriate, seek the views of the
other and enter into meaningful discussions that may contrib-
ute towards outcomes, in relation to operational matters.

13.4 Representatives from the Union, where it has mem-
bers at the workplace, will be invited to participate on
consultative committees.

13.5 The parties to this Agreement acknowledge that deci-
sion making continues to rest with the College, which is
accountable to Government, through legislation, for the op-
eration of its business.

14.—DISPUTE RESOLUTION PROCEDURE
14.1 In the event of a dispute arising in the workplace the

procedure to be followed to resolve the matter will be as fol-
lows—

14.1.1 The employee and their supervisor will meet and
confer on the matter; and

14.1.2 If the matter is not resolved at such a meeting,
the parties will arrange for further discussions
between the employee and his or her nominated
representative, if any, and more senior levels of
management.

14.1.3 If the matter is still unresolved a discussion will
be held between representatives of the College
or other representative of the employer and the
Union or other employee representative.

14.1.4 If the matter cannot be resolved it may be referred
to the WAIRC.

14.2 While the parties attempt to resolve the matter work
will continue as normal unless an employee has a reasonable
concern about an imminent risk to his or her health and safety.

15.—SUBSTANDARD PERFORMANCE
For the purposes of this clause the following definition will

apply—
Substandard performance: The performance of an em-
ployee is substandard if the employee does not, in the

performance of the functions that he or she is required to
perform, attain or sustain a standard that a person may
reasonably be expected to attain or sustain in the per-
formance of his or her duties.

15.1 No employee shall be subject to the penalties of clause
15.2 unless a fair procedure is applied and decisions and proc-
esses incorporate the principles of natural justice and are free
from bias.

15.2 If, in accordance with the College’s substandard per-
formance management policy, an employee is found by the
College to be performing at a substandard level, the College
may—

15.2.1 withhold an increment of remuneration otherwise
payable to that employee;

15.2.2 reduce the classification of that employee; or
15.2.3 terminate the employment of that employee.

15.3 If an employee who has been subject to substandard
performance management is aggrieved by any resulting deci-
sion, he/she may appeal against that decision in the WAIRC.

16.—BREACHES OF DISCIPLINE
16.1 No employee shall be subject to the penalties of clause

16.2 unless a fair procedure is applied and decisions and proc-
esses incorporate the principles of natural justice and are free
from bias.

16.2 If, in accordance with the College’s disciplinary policy,
an employee is found by the College to have committed a
breach of discipline, the College may—

16.2.1 reprimand the employee;
16.2.2 transfer the employee to another public sector

agency or authority, with the consent of that
agency or transfer the employee to another posi-
tion at the College at which the employee is
currently employed;

16.2.3 impose on the employee a fine not exceeding the
equivalent of five days pay that the employee
would have received immediately prior to the
breach of discipline finding;

16.2.4 reduce the monetary remuneration of the em-
ployee within the employee’s existing
classification;

16.2.5 reduce the level of classification of the employee;
16.2.6 dismiss the employee;

or, except where the employee is dismissed under subclause
16.2.6, take action under any two or more of the above sub-
clauses.

16.3 If an employee who has been subject to disciplinary
action is aggrieved by a decision resulting from such action,
he/she may appeal against that decision to the WAIRC.

PART 3—EMPLOYER AND EMPLOYEES’ DUTIES,
EMPLOYMENT RELATIONSHIP AND RELATED

ARRANGEMENTS
17.—HIGHER DUTIES

17.1 An officer who undertakes duties of a higher classifi-
cation for a period of 10 consecutive working days or more,
inclusive of public holidays, will be paid at the salary applica-
ble to the higher level proportionate to the level of duties and
responsibilities assigned for the entire period of the higher
duties.

17.2 The higher rate of payment will apply to an officer
who proceeds on normal annual leave or any other approved
leave of absence of not more than four weeks provided that
the officer was in receipt of the additional payment for a con-
tinuous period of 12 months or more.

18.—CASUAL EMPLOYMENT
18.1 Casual employees may be employed for up to three

months in any period of engagement, provided that where
operationally necessary and in compliance with subclause 18.2
of this clause the period of engagement may be extended for
up to a period of a further three months.

18.2 All casual engagements shall be in accordance with
the following guidelines.

1. The type of employment involves specific workload
demands of a short term nature;

2. The job is a short term project of a finite nature;
3. To replace an employee during a short term approved

leave of absence.
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PART 4—WAGES AND RELATED MATTERS
19.—SALARIES

19.1 Increases have been applied to the rates paid pursuant
to the West Coast College of TAFE Public Service and Gov-
ernment Officers’ Enterprise Agreement 1998 as expressed in
column A.

19.2 The rates in Column B will be paid effective from the
date of registration of the Agreement. The rates in column B
reflect a 1.5% increase for changes to award/employment
conditions contained in this Agreement.

19.3 The rates in Column C will be paid from the first pay
period on or after 15 March 2001. The rates in Column C
reflect a 1.5% increase for changes to award/employment con-
ditions contained in this Agreement.

19.4 The rates in Column D will be paid from the first pay
period on or after 15 March 2002. The rates in Column D
reflect a 3% increase, subject to Cabinet Standing Committee
on Labour Relations endorsement that the Productivity Im-
provement Plan targets have been achieved.

19.5 The pay rates attained under this Agreement will form
the new base rates for any future Agreement, provided that
the productivity targets attained under this Agreement con-
tinue and previous productivity improvements in the last
agreement are sustained and changes to Award conditions
maintained, or changed by agreement.

20.—SALARY PACKAGING
20.1 An employee may, by agreement with the employer,

enter into a salary packaging arrangement in accordance with
the West Coast College of TAFE Flexible Remuneration Pack-
aging Scheme or any similar salary packaging arrangement
offered by the employer.

20.2 Salary packaging is an arrangement whereby the enti-
tlements under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be re-
duced by and substituted with another, or other benefits.

20.3 For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits ag-
gregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.

20.4 The TEC for the purposes of salary packaging, is cal-
culated by adding—

20.4.1 The base salary;
20.4.2 Other cash allowances, eg. Annual leave loading;
20.4.3 Non-cash benefits, eg superannuation, motor ve-

hicles etc;
20.4.4 Any Fringe Benefit Tax liabilities currently paid;

and
20.4.5 Any shift or commuted allowance or variable

components, eg performance based incentives
(where they exist).

20.5 Where an employee enters into a salary packaging ar-
rangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and con-
ditions of the agreement.

20.6 The salary packaging arrangement must be cost neu-
tral in relation to the total cost to the employer.

20.7 The salary packaging arrangement must also comply
with relevant taxation laws and the employer will not be li-
able for the additional tax, penalties or other costs payable or
which may become payable by the employee.

20.8 In the event of any increase or additional payments of
tax or penalties associated with the employment of the em-
ployee of the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
will be borne by the employee.

20.9 In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.

20.10 The cancellation of salary packaging will not cancel
or otherwise affect the operation of this Agreement.

20.11 An employer will not unreasonably withhold agree-
ment to salary packaging on request from an employee.

20.12 The Dispute Settlement Procedure contained in this
Agreement will be used to resolve any dispute arising from

the operations of this clause. Where such a dispute is not re-
solved, the matter may be referred to the WAIRC.

21.—PAYMENT ARRANGEMENTS
Salaries will be paid on a fortnightly basis directly into an

approved bank, building society or credit union nominated by
the employee.

22.—REPAYMENTS OF OVERPAYMENTS
22.1 Any salary overpayments will be repaid to the employer

within a reasonable period of time.
22.2 If agreement cannot be reached, the employer may

deduct the amount of overpayment over the same length of
time that the overpayments occurred, or up to 6 months, which-
ever period is less.

22.3 The employer may not deduct or require an employee
to repay an amount exceeding 20% of the employees’ net pay
in any one pay period.

22.4 On compassionate grounds, the Managing Director may
allow an extended period for the repayment of overpayments.

23.—VARIATION OF ALLOWANCES
23.1 Wherever an award allowance is calculated by refer-

ence to a classification salary point, the parties agree that all
such allowances will be so varied by reference to the salary
provided by this agreement.

23.2 All such allowances will be applicable from the same
date as provided for any salary variation under this agree-
ment.

PART 5—HOUR OF WORK, BREAKS, OVERTIME,
SHIFT WORK AND WEEKEND WORK

24.—HOURS OF WORK
Notwithstanding the prescribed hours of duty in clause 16

of the Award, the employer and an employee may agree to
vary the spread of hours during which the employee’s ordi-
nary hours of work may be worked. Any agreement must be
voluntarily and genuinely made and an employee may not be
forced, coerced or intimidated into any such variation to the
spread of ordinary hours during which the hours of work may
be worked.

25.—FLEXITIME
25.1 For the purpose of this clause, a settlement period will—

25.1.1 consist of 12 weeks;
25.1.2 have the required hours of duty of 450 hours;

and
25.1.3 commence at the beginning of a pay period.

25.2 Credit hours at any point within the settlement period
will not exceed 60 hours.

25.3 An officer may be allowed to clear flexi leave of a
maximum of 6 full days, or any combination of half days and
full days that does not exceed 6 full days in any settlement
period.

25.4 Full days of flexi leave may be taken in accordance
with College policy.

25.5 Flexi-leave days may be taken consecutively during a
Christmas Closedown.

25.6 Notwithstanding subclause 25.3, in the case of a Christ-
mas Closedown of 12 working days, where sufficient credit
hours are accrued, an employee may take seven consecutive
flexi-leave days. This subclause does not apply in the case of
a Christmas Closedown of less than 12 working days.

25.7 Credit hours to a maximum of thirty seven hours thirty
minutes will be allowed at the end of each settlement period
and will be carried forward to the next settlement period.

25.8 In the case of credit hours greater than thirty seven
hours thirty minutes gained in one settlement period, the hours
in excess of thirty seven hours thirty minutes will be lost.

PART 6—LEAVE OF ABSENCE AND PUBLIC
HOLIDAYS

26.—ANNUAL LEAVE
26.1 By written approval of the employer, accrued annual

leave may be paid out (equivalent benefit) instead of taken.
26.2 The paying out of accrued annual leave is not obliga-

tory and is subject to agreement of both the employer and
employee.
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26.3 Annual Leave Travel Concessions—Officers Stationed
in Remote Areas

26.3.1 Where an officer’s headquarters is situated in
District Allowance Areas 3,5,6 and in that por-
tion of area 4 located north of 30° South Latitude,
as defined in Schedule D—District Allowance of
the PSA/ Schedule G—District Allowance of the
GOSAC Award, a travel concession to the value
of return economy airfares to Perth or Geraldton
will be provided for the officer and his/her de-
pendants when the officer travels from his/her
normal place of employment on Annual Leave.

26.3.2 The officer will only be entitled to the actual cost
of the travel, up to the value of return economy
airfares for the officer and his/her dependents to
Perth or Geraldton, whichever is the higher. The
employer will not reimburse the officer unless
the officer supplies evidence acceptable to the
employer of the actual cost of travel.

26.3.3 An officer is required to serve 12 months in these
areas before qualifying for travel concessions.

27.—LONG SERVICE LEAVE
27.1 Accrued long service leave may be taken in periods of

not less than one day.
27.2 By written approval of the employer, accrued long serv-

ice leave may be paid out (equivalent benefit) instead of taken.
27.3 The paying out of accrued Long Service Leave is not

obligatory and is subject to agreement of both the employer
and employee.

28.—SICK LEAVE
28.1 Sick leave entitlement
28.2 The sick leave provisions of the GOSAC Awards will

continue to apply, except that the Managing Director may
approve further paid leave in exceptional circumstances.

29.—FAMILY/CARER’S LEAVE
29.1 An employee with responsibilities in relation to either

members of their family or members of their household who
need their care and support, is entitled to paid leave of up to 5
days per annum, to provide care and support for such persons
when they are ill.

29.2 Family/carer’s leave taken will be deducted from an
employee’s sick leave entitlements, provided that 10 days of
the employee’s sick leave entitlement credited in the current
year cannot be used for family/carer’s leave. Family/carer’s
leave is not cumulative from year to year.

29.3 Where family/carer’s leave is exhausted, an employee
may take unpaid carer’s leave by agreement with the employer.

29.4 The employee will if required by the employer estab-
lish, by production of medical evidence or statutory
declaration, the illness of the person concerned and that the
illness is such as to require care by another.

29.5 The employee will, wherever possible, give the em-
ployer notice prior to the absence of the intention to take such
leave.

29.6 For the purposes of this clause, a family member or
member of the employee’s household is one who is wholly or
partially dependent on the employee.

30.—COMPASSIONATE LEAVE
30.1 Subject to paragraph 30.2 hereof, an officer will be

entitled to paid compassionate leave of up to 2 days on the
death of a family member.

30.2 The Managing Director may grant compassionate leave
on the death of a person other than a family member in per-
sonal and compassionate circumstances.

30.3 Compassionate leave will not be granted during a pe-
riod of any other leave.

30.4 Payment for compassionate leave is to be made only
where the officer otherwise would have been on duty.

31.—SHORT LEAVE
The Award entitlement to short leave will no longer apply.

32.—CEREMONIAL/CULTURAL LEAVE
32.1 Ceremonial/Cultural Leave may be granted, to employ-

ees who have a ritual obligation to participate in ceremonial

activity which requires absence from work. Such leave will
also include leave to meet the employee’s custom and tradi-
tional laws.

32.2 An employee granted leave to participate in ceremo-
nial, cultural or traditional law activities will have such leave
deducted from accrued annual leave or long service leave.

32.3 Leave without pay to participate in ceremonial, cul-
tural or traditional law activities may be granted by the
employer.

33.—PUBLIC HOLIDAYS
33.1 The following days are paid public holidays; New Year’s

Day, Australia Day, Good Friday, Easter Monday, Anzac Day,
Foundation Day, Labour Day, Sovereign’s Birthday, Christ-
mas Day and Boxing Day.

33.2 Whenever any of these days falls on a Saturday or a
Sunday, the holiday is observed on the next succeeding Mon-
day, or in the case of Boxing Day falling on a Sunday or
Monday, on the next succeeding Tuesday.

33.3 There is no entitlement to any additional Public Serv-
ice holidays in addition to those prescribed in this agreement.

34.—CHRISTMAS CLOSEDOWN
34.1 The College may observe a closedown over the

Christmas/New Year period.
34.2 The duration of the closedown will be at the discretion

of the Managing Director but will not exceed 12 working days.
34.3 Employees will be required to take annual leave, long

service leave, rostered days off, time in lieu of overtime or
flexitime credit hours on the working days that the College is
closed down. The employee may elect which form of leave is
to be taken.

34.4 The Managing Director will as soon as possible, in
each calendar year but not later than 30 June, advise employ-
ees of the period of closedown and the number of working
days involved.

34.5 When taking leave during the year employees must be
aware of the requirement to retain credits to cover the required
number of days over the compulsory close down period.

34.6 New employees, employees who have exhausted their
annual leave credits at the commencement of this Agreement,
or employees who have been granted approval to utilise all
leave credits will be entitled to take leave without pay or go
into debit to cover the amount of leave involved, provided a
refund is made by the employee, on termination, if credits to
the value of the leave taken in advance have not been accrued.

35.—PARENTAL LEAVE
Definitions
For the purpose of this clause, the following terms have the

following meanings—
“Adoption”: is the placement (including any initial tem-
porary placement with a view to a permanent placement)
of a child who is less than 5 years of age, who is not the
natural or step-child of the employee or employee’s
spouse and who has not lived with the employee for longer
than 6 months.
“Adoption leave”: Unpaid parental leave of up to 12
months taken by either parent in connection with the adop-
tion or placement of a child under the age of 5 years.
“Certification”—
(a) For the purposes of paternity leave means a certifi-

cate from a registered medical practitioner which
names the employee’s spouse, states that she is preg-
nant, and the expected date of birth.

(b) For the purpose of maternity leave means a certifi-
cate from a registered medical practitioner stating
that the employee is pregnant and the expected date
of birth.

(c) For the purpose of adoption leave and special adop-
tion leave means the requirements that an employee
must comply with before being eligible for the enti-
tlement.

The employee must produce to the employer—
a statement from an adoption agency or other ap-
propriate body of the placement of the child for
adoption purposes; or
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presumed date confirming that the employee or em-
ployee’s spouse is to have custody of the child
pending application for an adoption order.

“Child”: A person to whom an employee or employee’s
spouse has given birth, or who is adopted by an employee
or employee’s spouse or who is placed with an employee
or employee’s spouse with a view to permanent adop-
tion. This does not include a child or stepchild of the
employee or employee’s spouse who has previously lived
with the employee for a period of 6 months or more.
“Expected date of birth”: The day certified by a medical
practitioner, to be the day on which the birth of the child
of the employee, or employee’s spouse is expected.
“Maternity leave”: Unpaid parental leave of up to 12
months taken by a female employee in connection with
her pregnancy, and the subsequent birth of a child.
“Parental leave”: Any period of maternity leave, pater-
nity leave and/or adoption leave of up to 12 months taken
in connection with the birth or adoption of a child.
“Paternity leave”: Unpaid parental leave of up to 12
months which is taken by a male employee in connection
with the birth or adoption of a child. Such an employee
is permitted to take one week of unpaid paternity leave
immediately after the birth or adoption of a child, in con-
junction with any leave taken by his spouse.

35.1 Entitlement to parental leave
35.1.1 Employees are entitled to parental leave in con-

nection with the birth or adoption of a child, in
accordance with this clause.

35.1.2 Parental leave only applies to part-time or full
time employees. Temporary full time or part-time
employees on fixed term contracts are only eligi-
ble for parental leave for the duration of their fixed
term contract of employment.

35.1.3 For female employees parental leave may, at the
employee’s discretion, commence prior to 6
weeks before the expected date of birth of the
child.

35.1.4 The minimum period of absence on maternity
leave will commence six weeks before the ex-
pected date of birth and end six weeks after the
day on which the birth has taken place, however
an employee may apply to the Managing Direc-
tor to vary this period provided her application is
supported by a certificate from a registered medi-
cal practitioner indicating that the employee is
fit to continue or resume duty within this mini-
mum period.

35.2 Eligibility for parental leave
35.2.1 An employee must comply with the certification

and notice requirements to be entitled to parental
leave, unless these requirements are waived by
the employer.

35.2.2 Any entitlement to parental leave is reduced by
any amount of parental leave taken by the em-
ployee’s spouse in relation to the same child.
Parental leave is not to be taken simultaneously
by both parents, except during one week of
paternity leave taken immediately after the birth
or adoption of a child.

35.3 Notice requirements
An employee is to give the employer at least 10 weeks writ-

ten notice of the intention to take parental leave other than for
the purposes of adoption and of the expected duration of the
leave.

35.4 Transfer to a safe job
Where in the opinion of a registered medical practitioner

illness or risks arising out of the pregnancy or hazards con-
nected with the work assigned to the employee make it
inadvisable for the employee to continue her present work,
she may be transferred to a safe job, at the rate and on the
conditions attached to that job or at the employee’s substan-
tive level, whichever is the higher, until the employee
commences parental leave.

35.5 Variation and/or cancellation of parental leave period
35.5.1 The period of parental leave may be lengthened

or shortened by Agreement between the employer

and the employee, provided that the amount of
leave does not exceed the maximum allowed.

35.5.2 The employee must where practicable give the
employer 14 days written notice of any request
to vary the period of leave.

35.5.3 Parental leave applied for, but not commenced,
by an employee for any reason is cancelled. Rea-
sons for cancellation include, but are not limited
to—
35.5.3(a) where a pregnancy terminates, other

than by the birth of a living child;
35.5.3(b) or where a planned adoption or place-

ment of a child does not proceed.
35.5.3(c) An employee must notify the employer

of any change in certification details.
35.6 Parental leave and sick leave

35.6.1 Where the pregnancy of an employee terminates
after 28 weeks, other than by the birth of a living
child, and the employee is not on parental leave,
she is entitled to sick leave in accordance with
Award entitlements.

35.6.2 An employee who suffers any illness or injury
related to her pregnancy and/or the birth whilst
on parental leave cannot utilise sick leave enti-
tlements.

35.6.3 An employee may utilise sick leave entitlements
in accordance with clause 27.1—Sick Leave when
not on parental leave.

35.7 Special adoption leave
An employee is entitled to special unpaid adoption leave of

up to 2 days to attend any compulsory interviews, examina-
tions or the like which are required by the adoption procedure.

35.8 Effect of parental leave on leave entitlements and em-
ployment

35.8.1 Any absence on parental leave will not break the
continuity of service.

35.8.2 However, absence on parental leave will not be
taken into account for the purpose of salary in-
crement progression. Paid leave entitlements such
as annual leave, long service leave and public holi-
days will not accrue during any period of parental
leave.

35.8.3 An employee may, instead of or in conjunction
with parental leave, take annual leave or long serv-
ice leave entitlements to which he or she is
entitled.
An employee proceeding on parental leave may
elect to utilise—
35.8.3(a) accrued annual leave
35.8.3(b) accrued long service leave
for the whole or part of the period referred to in
subclause 35.1 of this clause. The periods of leave
referred to in paragraphs 35.8.3(a) and 35.8.3(b)
of this subclause, which are utilised, will be paid
leave.

35.9 Replacement employees
35.9.1 Before the employer engages a replacement em-

ployee (including a temporarily promoted or
transferred employee), the employer must inform
that person of the temporary nature of the em-
ployment, and of the rights of the person on
parental leave who is being replaced.

35.9.2 The employer does not have to engage a replace-
ment employee if one is not required.

35.10 Return to work after parental leave
35.10.1 An employee must confirm to the employer an

intention of returning to work prior to re-com-
mencing work.

35.10.2 An employee returning to work from parental
leave is entitled to the position held immediately
before beginning parental leave. Where the em-
ployee was transferred to a safe job, the employee
is entitled to return to the position occupied im-
mediately prior to transfer.

35.10.3 Where the position no longer exists, the employee
is entitled to the same classification and pay to
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that of the employee’s former position, and for
which the employee is qualified and capable of
performing.

35.10.4 Where immediately before commencing paren-
tal leave, an employee was acting in a higher
position, or performing additional duties on a tem-
porary basis, this subclause only applies in respect
of the position held by the employee immediately
before taking the acting or temporary position.

35.11 Termination of employment and parental leave
35.11.1 An employee may terminate his or her employ-

ment at any time during a period of parental leave,
by giving the employer the appropriate period of
notice detailed in the relevant award.

35.11.2 The employer must not terminate an employee
or transfer them from their existing position on
the grounds of the employee’s parental leave ap-
plication and/or absence on parental leave.

36.—EMERGENCY AND COMMUNITY SERVICE
LEAVE

36.1 Emergency Service Leave may be granted to an Em-
ployee who is an active volunteer member of the—

• Western Australian State Emergency Service;
• Western Australian Bush Fire Brigade;
• St John Ambulance Brigade;
• Defence Force Reserves;
• Sea and rescue associations; or
• Other similar Authorities or bodies, recognised by

the College.
to attend emergencies as declared by the recognised Author-
ity or body provided that it does not interfere with essential
customer service and work requirements.

36.2 If an employee is an active member of a recognised
Authority or body they are to advise the College of member-
ship in writing at the commencement of employment or
membership in order to seek leave to attend emergencies.

36.3 The employer will be advised as soon as possible by
the employee, the emergency service or such other persons as
to the absence and, where possible, the expected duration of
the absence. Such advice will be provided within 24 hours of
the event or activity requiring the person’s absence.

36.4 The employee must complete a leave of absence form
immediately upon return to work.

36.5 The application form must be accompanied by a cer-
tificate from the emergency organisation certifying that the
employee was required for the specified period. If a certifi-
cate of attendance is not provided from the emergency service
organisation absence may be considered to be leave without
pay. If the absence is deemed to be leave without pay, any
adjustment in entitlements arising as a result of not proving a
certificate of service will be processed in the next scheduled
pay period.

36.6 An employee, who during the course of the emergency
volunteers their services to an emergency service organisa-
tion, will comply with subclauses 36.2 to 36.5 inclusive.

36.7 Such leave will not affect any continuity of service for
the purpose of higher duties arrangements or eligibility for
allowances.

36.8 An employee may be granted reasonable Community
Service Leave, subject to proof, to donate blood products to
the Red Cross Blood Bank.

37.—ANNUAL LEAVE LOADING
Annual leave loading provisions in the GOSAC Award have

been absorbed and no longer apply.

38.—SELF-FUNDED WORK BREAKS
38.1 Employees may receive 4 years salary over a period of

five years, with no attendance at work required in the fifth
year, in accordance with the College’s Policy and Guidelines.

38.2 The employer and an employee may agree to enter into
any other similar arrangements involving different periods of
time, in accordance with the Policy and Guidelines.

PART 7: TRANSFERS, TRAVELLING AND WORKING
AWAY FROM USUAL PLACE OF WORK

39.—HOME BASED WORK
An employee may make application to the College to en-

gage in home based work subject to the College’s Home Based
Work policy.

40.—TRAVELLING ALLOWANCE
40.1 This clause replaces Clause 42. —Travelling Allow-

ance of the Government Officers’ Salaries, Allowances and
Conditions Award in its entirety.

40.2 An employee who travels on official business will be
reimbursed reasonable expenses on the basis of the produc-
tion of receipts for reasonable expenses. Reasonable expenses
will include but not be limited to accommodation costs, pur-
chase of meals as necessary, and cost of transport to destination.

40.3 In addition to clause 40.2—Travelling Allowance above,
an employee will be reimbursed reasonable incidental expenses
such as train, bus and taxi fares, official telephone calls, laun-
dry and dry cleaning expenses, on production of receipts.

40.4 If on account of lack of suitable transport facilities, an
employee necessarily engages reasonable accommodation for
the night prior to commencing travelling on early morning
transport the employee will be reimbursed the actual cost of
such accommodation.

40.5 Reimbursement of expenses will not be suspended
should an employee become ill whilst travelling, provided
leave for the period of such illness is approved in accordance
with provisions of Clause 28.1—Sick Leave of this Agree-
ment, and the employee continues to incur accommodation,
meal and incidental expenses.

40.6 Reimbursement claims for travelling in excess of 14
days in one month will not be passed for payment by a certi-
fying employee unless the Managing Director has endorsed
the account.

40.7 An employee who is relieving at or temporarily trans-
ferred to any place within a radius of fifty (50) kilometres
measured from the employee’s headquarters will not be reim-
bursed the cost of midday meals purchased, but an employee
travelling on duty within that area which requires absence from
the employee’s headquarters over the usual midday meal pe-
riod will be, on the production of receipts, for each meal
necessarily purchased, provided that—

40.7.1 such travelling is not a normal feature in the per-
formance of the employee’s duties; and

40.7.2 such travelling is not within the suburb in which
the employee resides.

41.—TRANSFER
41.1 The College may transfer, at the same level of classifi-

cation, an officer from one office, post or position within the
College to another such office, post or position, for which
that officer possesses the appropriate qualifications and skills,
provided the College considers it to be in its interests to do so.
Such transfers include the transfer of an employee from one
campus of the College to another campus of the College.

41.2 The decision to transfer will be equitable and free from
bias.

41.3 If the College transfers an employee in accordance with
subclause 41.1 of this Clause it will comply with the follow-
ing—

41.3.1 The transfer will be at the employee’s current clas-
sification level;

41.3.2 The transfer will not result in a loss of the em-
ployee’s continuity of service;

41.3.3 The transfer will not change the tenure of the em-
ployee;

41.3.4 The College’s and employee’s needs will be taken
into account in the transfer decision. The employ-
ee’s needs include distance of new work site from
place of residence, skills, qualification and expe-
rience of the employee, requirement to undertake
training to perform the duties of the new posi-
tion.

41.3.5 The employee will be notified of the transfer de-
cision and arrangements. The College will give
the employee at least four weeks notice of inten-
tion to transfer.
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41.3.6 Policies relating to transfer will be documented,
equitable, free from bias, applied consistently and
accessible to College employees.

41.3.7 The decisions and processes relating to transfer
will embody the principles of natural justice in-
cluding access to documentation specifically
relating to the particular employee’s transfer, ex-
planation as to the reasons for the transfer and
consultation with the employee where their in-
put is taken into consideration;

41.3.8 The transfer decision will be capable of review;
and

41.3.9 The appropriate confidentiality will be observed.
41.4 The College must adhere to the Public Sector Stand-

ards in Human Resource Management standard regarding
transfer.

41.5 The College will act in accordance with the report and
implement any recommendations of a reviewer selected by
the Commissioner for Public Sector Standards to investigate
any suspected breach of standard in accordance with s.15 of
the Public Sector Management (Review Procedures) Regula-
tions 1995.

41.6 If the College does not act in accordance with and
implement the recommendations of the reviewer selected by
the Commissioner for Public Sector Standards, the College
will be in breach of the Agreement.

41.7 Should an application for a breach of the Public Sec-
tor Standard relating to Transfer be lodged with the Managing
Director within 15 days of an employee being notified of a
decision to transfer and a review of the transfer be carried
out, the status quo will remain until such time as the reviewer
has made recommendations.

SC
H

E
D

U
L

E
 A

—
SA

L
A

R
IE

S
E

N
T

E
R

P
R

IS
E

 B
A

R
G

A
IN

IN
G

 A
G

R
E

E
M

E
N

T
 2

00
0

SC
H

E
D

U
L

E
 A

L
E

V
E

L
C

ol
um

n 
A

 -
C

ur
re

nt
 A

nn
ua

l
Sa

la
ry

 R
at

es

C
ol

um
n 

B
 –

D
at

e 
O

f
R

eg
is

tr
at

io
n

1.
5%

N
ew

 F
or

tn
ig

ht
ly

R
at

e

C
ol

um
n 

C
 –

A
nn

ua
l S

al
ar

y 
as

 a
t

F
ir

st
 P

ay
 P

er
io

d 
on

 o
r

A
ft

er
 M

ar
ch

 1
5,

 2
00

1
1.

5%

N
ew

 F
or

tn
ig

ht
ly

R
at

e

C
ol

um
n 

D
 –

A
nn

ua
l S

al
ar

y 
as

 a
t

F
ir

st
 P

ay
 P

er
io

d 
on

 o
r

A
ft

er
 M

ar
ch

 1
5,

 2
00

2
3%

*

N
ew

 F
or

tn
ig

ht
ly

R
at

e

L
E

V
E

L
 1

A
ge

 1
6

12
,9

00
13

,0
94

50
1.

99
13

,2
90

50
9.

52
13

,6
89

52
4.

80

A
ge

 1
7

15
,0

75
15

,3
01

58
6.

62
15

,5
31

59
5.

42
15

,9
97

61
3.

29

A
ge

 1
8

17
,5

85
17

,8
49

68
4.

30
18

,1
17

69
4.

56
18

,6
60

71
5.

40

A
ge

 1
9

20
,3

55
20

,6
60

79
2.

09
20

,9
70

80
3.

97
21

,5
99

82
8.

09

A
ge

 2
0

22
,8

58
23

,2
01

88
9.

49
23

,5
49

90
2.

83
24

,2
55

92
9.

92

Y
E

A
R

 1
25

,1
10

25
,4

87
97

7.
12

25
,8

69
99

1.
78

26
,6

45
10

21
.5

3

Y
E

A
R

 2
25

,8
83

26
,2

71
1,

00
7.

20
26

,6
65

10
22

.3
1

27
,4

65
10

52
.9

8

Y
E

A
R

 3
26

,6
56

27
,0

56
1,

03
7.

28
27

,4
62

10
52

.8
4

28
,2

86
10

84
.4

3

Y
E

A
R

 4
27

,4
23

27
,8

34
1,

06
7.

13
28

,2
52

10
83

.1
4

29
,0

99
11

15
.6

3

Y
E

A
R

 5
28

,1
96

28
,6

19
1,

09
7.

21
29

,0
48

11
13

.6
7

29
,9

20
11

47
.0

8

Y
E

A
R

 6
28

,9
68

29
,4

03
1,

12
7.

25
29

,8
44

11
44

.1
6

30
,7

39
11

78
.4

9

Y
E

A
R

 7
29

,8
57

30
,3

05
1,

16
1.

85
30

,7
59

11
79

.2
8

31
,6

82
12

14
.6

5

Y
E

A
R

 8
30

,4
71

30
,9

28
1,

18
5.

74
31

,3
92

12
03

.5
3

32
,3

34
12

39
.6

3

Y
E

A
R

 9
31

,3
80

31
,8

51
1,

22
1.

11
32

,3
28

12
39

.4
3

33
,2

98
12

76
.6

1

L
E

V
E

L
 2

Y
E

A
R

 1
32

,4
68

32
,9

55
1,

26
3.

45
33

,4
49

12
82

.4
0

34
,4

53
13

20
.8

8

Y
E

A
R

 2
33

,3
02

33
,8

02
1,

29
5.

91
34

,3
09

13
15

.3
4

35
,3

38
13

54
.8

0

Y
E

A
R

 3
34

,1
79

 
34

,6
92

13
30

.0
3

 
35

,2
12

13
49

.9
8

 
36

,2
68

13
90

.4
8

Y
E

A
R

 4
35

,1
05

 
35

,6
32

1,
36

6.
07

 
36

,1
66

13
86

.5
6

 
37

,2
51

14
28

.1
5

Y
E

A
R

 5
36

,0
74

 
36

,6
15

1,
40

3.
77

 
37

,1
64

14
24

.8
3

 
38

,2
79

14
67

.5
8

 
 

 
 

 
 

 
 



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 22581 W.A.I.G.

L
E

V
E

L
C

ol
um

n 
A

 -
C

ur
re

nt
 A

nn
ua

l
Sa

la
ry

 R
at

es

C
ol

um
n 

B
 –

D
at

e 
O

f
R

eg
is

tr
at

io
n

1.
5%

N
ew

 F
or

tn
ig

ht
ly

R
at

e

C
ol

um
n 

C
 –

A
nn

ua
l S

al
ar

y 
as

 a
t

F
ir

st
 P

ay
 P

er
io

d 
on

 o
r

A
ft

er
 M

ar
ch

 1
5,

 2
00

1
1.

5%

N
ew

 F
or

tn
ig

ht
ly

R
at

e

C
ol

um
n 

D
 –

A
nn

ua
l S

al
ar

y 
as

 a
t

F
ir

st
 P

ay
 P

er
io

d 
on

 o
r

A
ft

er
 M

ar
ch

 1
5,

 2
00

2
3%

*

N
ew

 F
or

tn
ig

ht
ly

R
at

e

L
E

V
E

L
 3

 
 

 
 

 
 

 
 

Y
E

A
R

 1
37

,4
07

 
37

,9
68

1,
45

5.
65

 
38

,5
38

14
77

.4
8

 
39

,6
94

15
21

.8
1

Y
E

A
R

 2
38

,4
45

 
39

,0
22

1,
49

6.
04

 
39

,6
07

15
18

.4
8

 
40

,7
95

15
64

.0
3

Y
E

A
R

 3
39

,5
15

 
40

,1
08

1,
53

7.
68

 
40

,7
09

15
60

.7
4

 
41

,9
31

16
07

.5
6

Y
E

A
R

 4
40

,6
14

 
41

,2
23

1,
58

0.
44

 
41

,8
42

16
04

.1
5

 
43

,0
97

16
52

.2
7

 
 

 

L
E

V
E

L
 4

 
 

 

Y
E

A
R

 1
42

,1
20

 
42

,7
52

1,
63

9.
05

 
43

,3
93

16
63

.6
3

 
44

,6
95

17
13

.5
4

Y
E

A
R

 2
43

,3
01

 
43

,9
51

1,
68

5.
00

 
44

,6
10

17
10

.2
8

 
45

,9
48

17
61

.5
9

Y
E

A
R

 3
44

,5
16

 
45

,1
84

1,
73

2.
28

 
45

,8
61

17
58

.2
7

 
47

,2
37

18
11

.0
2

 
 

 

L
E

V
E

L
 5

 
 

 

Y
E

A
R

 1
46

,8
55

 
47

,5
58

1,
82

3.
30

 
48

,2
71

18
50

.6
5

 
49

,7
19

19
06

.1
7

Y
E

A
R

 2
48

,4
37

 
49

,1
64

1,
88

4.
86

 
49

,9
01

19
13

.1
4

 
51

,3
98

19
70

.5
3

Y
E

A
R

 3
50

,0
80

 
50

,8
31

1,
94

8.
80

 
51

,5
94

19
78

.0
3

 
53

,1
41

20
37

.3
7

Y
E

A
R

 4
51

,7
85

 
52

,5
62

2,
01

5.
15

 
53

,3
50

20
45

.3
8

 
54

,9
51

21
06

.7
4

 
 

 
 

 
 

* 
T

he
 p

ay
m

en
t 

of
 t

hi
s 

in
cr

ea
se

 is
 s

ub
je

ct
 t

o 
th

e 
ap

pr
ov

al
 o

f 
th

e 
C

ab
in

et
 S

ta
nd

in
g 

C
om

m
it

te
e 

on
 L

ab
ou

r 
R

el
at

io
ns

L
E

V
E

L
 6

 
 

 
 

 
 

 
 

 
 

 

Y
E

A
R

 1
 

54
,5

26
 

55
,3

44
2,

12
1.

81
 

56
,1

74
21

53
.6

4
 

57
,8

59
22

18
.2

5

Y
E

A
R

 2
 

56
,3

90
 

57
,2

36
2,

19
4.

35
 

58
,0

94
22

27
.2

6
 

59
,8

37
22

94
.0

8

Y
E

A
R

 3
 

58
,3

05
 

59
,1

80
2,

26
8.

87
 

60
,0

67
23

02
.9

0
 

61
,8

69
23

71
.9

9

Y
E

A
R

 4
 

60
,3

38
 

61
,2

43
2,

34
7.

98
 

62
,1

62
23

83
.2

0
 

64
,0

27
24

54
.6

9

 
 

 
 

 

L
E

V
E

L
 7

 
 

 
 

Y
E

A
R

 1
 

63
,4

54
 

64
,4

06
2,

46
9.

23
 

65
,3

72
25

06
.2

7
 

67
,3

33
25

81
.4

6

Y
E

A
R

 2
 

65
,6

10
 

66
,5

94
2,

55
3.

13
 

67
,5

93
25

91
.4

3
 

69
,6

21
26

69
.1

7

Y
E

A
R

 3
 

67
,9

56
 

68
,9

75
2,

64
4.

42
 

70
,0

10
26

84
.0

9
 

72
,1

10
27

64
.6

1



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.226

L
E

V
E

L
C

ol
um

n 
A

 -
C

ur
re

nt
 A

nn
ua

l
Sa

la
ry

 R
at

es

C
ol

um
n 

B
 –

D
at

e 
O

f
R

eg
is

tr
at

io
n

1.
5%

N
ew

 F
or

tn
ig

ht
ly

R
at

e

C
ol

um
n 

C
 –

A
nn

ua
l S

al
ar

y 
as

 a
t

F
ir

st
 P

ay
 P

er
io

d 
on

 o
r

A
ft

er
 M

ar
ch

 1
5,

 2
00

1
1.

5%

N
ew

 F
or

tn
ig

ht
ly

R
at

e

C
ol

um
n 

D
 –

A
nn

ua
l S

al
ar

y 
as

 a
t

F
ir

st
 P

ay
 P

er
io

d 
on

 o
r

A
ft

er
 M

ar
ch

 1
5,

 2
00

2
3%

*

N
ew

 F
or

tn
ig

ht
ly

R
at

e

L
E

V
E

L
 8

 
 

 
 

Y
E

A
R

 1
 

71
,7

69
 

72
,8

46
2,

79
2.

80
 

73
,9

38
28

34
.6

9
 

76
,1

56
29

19
.7

3

Y
E

A
R

 2
 

74
,5

00
 

75
,6

18
2,

89
9.

07
 

76
,7

52
29

42
.5

6
 

79
,0

54
30

30
.8

4

Y
E

A
R

 3
 

77
,8

87
 

79
,0

55
3,

03
0.

87
 

80
,2

41
30

76
.3

4
 

82
,6

48
31

68
.6

3

 
 

 
 

 
 

 

L
E

V
E

L
 9

 
 

 
 

 
 

 
 

 

Y
E

A
R

 1
 

82
,1

17
 

83
,3

49
3,

19
5.

48
 

84
,5

99
32

43
.4

1
 

87
,1

37
33

40
.7

1

Y
E

A
R

 2
 

84
,9

75
 

86
,2

50
3,

30
6.

69
 

87
,5

43
33

56
.3

0
 

90
,1

70
34

56
.9

8

Y
E

A
R

 3
 

88
,2

34
 

89
,5

58
3,

43
3.

51
 

90
,9

01
34

85
.0

2
 

93
,6

28
35

89
.5

7

 
 

 
 

 

C
L

A
SS

 1
 

93
,1

62
 

94
,5

59
3,

62
5.

28
 

95
,9

78
36

79
.6

6
 

98
,8

57
37

90
.0

5

C
L

A
SS

 2
 

98
,0

90
 

99
,5

61
3,

81
7.

05
 

10
1,

05
5

38
74

.3
0

 
10

4,
08

6
39

90
.5

3

C
L

A
SS

 3
 

10
3,

01
6

 
10

4,
56

1
4,

00
8.

74
 

10
6,

13
0

40
68

.8
7

 
10

9,
31

4
41

90
.9

3

C
L

A
SS

 4
 

10
7,

94
5

 
10

9,
56

4
4,

20
0.

54
 

11
1,

20
8

42
63

.5
5

 
11

4,
54

4
43

91
.4

6

 
 

 
 

 

L
E

V
E

L
 2

/4
 

 
 

 

Y
E

A
R

 1
 (

2.
1)

 
32

,4
68

 
32

,9
55

1,
26

3.
45

 
33

,4
49

12
82

.4
0

 
34

,4
53

13
20

.8
8

Y
E

A
R

 2
 (

2.
3)

 
34

,1
79

 
34

,6
92

1,
33

0.
03

 
35

,2
12

13
49

.9
8

 
36

,2
68

13
90

.4
8

Y
E

A
R

 3
 (

2.
5)

 
36

,0
74

 
36

,6
15

1,
40

3.
77

 
37

,1
64

14
24

.8
3

 
38

,2
79

14
67

.5
8

Y
E

A
R

 4
 (

3.
2)

 
38

,4
45

 
39

,0
22

1,
49

6.
04

 
39

,6
07

15
18

.4
8

 
40

,7
95

15
64

.0
3

Y
E

A
R

 5
 (

4.
1)

 
42

,1
20

 
42

,7
52

1,
63

9.
05

 
43

,3
93

16
63

.6
3

 
44

,6
95

17
13

.5
4

Y
E

A
R

 6
 (

4.
3)

 
44

,5
16

 
45

,1
84

1,
73

2.
28

 
45

,8
61

17
58

.2
7

 
47

,2
37

18
11

.0
2

 
 

 
 

 

O
T

H
E

R
 

 
 

 

Jo
b 

Sk
ill

s 
T

ra
in

ee
s

 
19

,6
25

 
19

,9
19

76
3.

68
 

20
,2

18
77

5.
14

 
20

,8
25

79
8.

39

   
U

nd
er

 2
1

 
16

,5
93

 
16

,8
42

64
5.

70
 

17
,0

95
65

5.
38

 
17

,6
07

67
5.

04



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 22781 W.A.I.G.

SCHEDULE B—PRODUCTIVITY IMPROVEMENTS

PRODUCTIVITY IMPROVEMENT PLAN
Staff will actively participate in the development and im-

plementation of a Productivity Improvement Plan/s (PIP/s) as
determined by the Managing Director.

PIPs may be developed at the College or Campus level, or
any combination as determined by the Managing Director.

The PIP/s may involve changes to work practices, but will
not involve changes to award/agreement/enterprise bargain-
ing agreement employment conditions.

Subject to the approval of the Cabinet Standing Committee
on Labour Relations, a 3% pay increase will be paid to em-
ployees from the first pay period on or after 15 March 2002
for productivity improvements.

SCHEDULE C—SIGNATORIES OF PARTIES TO THE
AGREEMENT

The following signatories are authorised to sign this Agree-
ment.

Signatories
...........Signed............ Date 20/12/00
Employer—

Ralph Dawson, Managing Director of West Coast Col-
lege of TAFE, on behalf of the Governing Council

Signed for and on behalf of the Civil Service Association of
Western Australia (Inc) by
...........Signed............ Date 20.12.2000 Common Seal
Mr Dave Robinson, Branch Secretary,
Civil Service Association WA Inc

SCHEDULE D—ALPHABETICAL LISTING OF
PROVISIONS

Annual Leave
Annual Leave Loading
Annual Leave Travel Concessions
Arrangement
Availability of Agreements
Breaches of Discipline
Casual Employment
Ceremonial/Cultural Leave
Christmas Closedown
Compassionate Leave
Consultation Provisions
Definitions
Dispute Resolution Procedure
Emergency and Community Service Leave
Flexitime
Higher Duties
Home Based Work
Hours of Work
Long Service Leave
No Further Claims
Number of Employees Covered
Objectives of the Agreement
Parental Leave
Parties Bound
Past Productivity
Payment Arrangements
Productivity Improvements
Public Holidays
Relationship to Awards/Agreements
Repayments of Overpayments
Salaries
Salary Packaging
Scope
Self Funded Work Breaks
Short Leave
Sick Leave and Family/Carer’s Leave
Signatories of Parties to the Agreement
Substandard Performance
Term of Agreement and Renegotiation
Title
Transfer
Travelling Allowance
Variation of Allowances

WEST PILBARA HEALTH SERVICE AMA
MEDICAL PRACTITIONERS INDUSTRIAL

AGREEMENT 2000.
No. PSAAG 64 of 2000.

2000 WAIRC 01514
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES NICKOL BAY HOSPITAL BOARD,

APPLICANT
v.
WESTERN AUSTRALIAN BRANCH
OF THE AUSTRALIAN MEDICAL
ASSOCIATION INCORPORATED,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED THURSDAY, 7 DECEMBER 2000
FILE NO PSA AG 64 OF 2000
CITATION NO. 2000 WAIRC 01514
________________________________________________________________________

Result Agreement registered
________________________________________________________________________

Order.
HAVING heard Mr C Gleeson on behalf of Nickol Bay
Hospital Board and Mr P Jennings on behalf of the Western
Australian Branch of the Australian Medical Association
Incorporated, and by consent, the Commission, pursuant to
the powers conferred on it under the Industrial Relations Act,
1979, hereby orders—

THAT the West Pilbara Health Service AMA Medical
Practitioners Industrial Agreement 2000 in the terms of
the following schedule be registered on the 1st day of
December 2000 and shall replace the Western Australian
Government Health Industry AMA Medical Practition-
ers’ Agreement 1998 No. PSA AG 64 of 1998.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner, Public

Service Arbitrator.

Schedule.

WEST PILBARA HEALTH SERVICE

AMA MEDICAL PRACTITIONERS INDUSTRIAL
AGREEMENT 2000

PART 1—PRELIMINARIES
1. TITLE
2. APPLICATION
3. NO FURTHER CLAIMS
4. NO STOPPAGES, BANS OR LOCKOUTS
5. DURATION, EXPIRY AND RENEGOTIATION

OF AGREEMENT
6. AGREEMENT FLEXIBILITY
7. TRANSITION / RETENTION OF RIGHTS
8. DEFINITIONS

PART 2—MEDICAL OFFICERS (SERVICE & TRAINEE
POSITIONS)

9. CONTRACT OF SERVICE
10. PART TIME EMPLOYEES
11. CASUAL EMPLOYEES
12. SALARIES
13. HIGHER QUALIFICATIONS
14. HOURS OF DUTY
15. ROSTERS
16. PAYMENT FOR OVERTIME
17. PROTECTIVE CLOTHING
18. EXAMINATION LEAVE
19. STUDY/PROFESSIONAL DEVELOPMENT

PART 3—SENIOR MEDICAL PRACTITIONERS
20. CONTRACT OF SERVICE
21. HOURS
22. SESSIONAL EMPLOYEES
23. PART TIME EMPLOYEES
24. SALARIES
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25. PRIVATE PRACTICE
26. ARRANGEMENT A (FULL OR PART TIME

ONLY)
27. ARRANGEMENT B (FULL OR PART TIME

ONLY)
28. CONFERENCE AND OVERSEAS STUDY

LEAVE
29. GRATUITY PAYMENTS
30. CHARGES ASSOCIATED WITH HOUSING
31. ANNUAL LEAVE TRAVEL CONCESSIONS
32. MOTOR VEHICLE
33. RELOCATION EXPENSES

PART 4—GENERAL PROVISIONS
34. SHIFT, WEEKEND AND PUBLIC HOLIDAY

PENALTIES
35. ON CALL AND CALL BACK
36. ANNUAL LEAVE
37. PUBLIC HOLIDAYS
38. SICK LEAVE
39. LONG SERVICE LEAVE
40. FAMILY LEAVE
41. BEREAVEMENT LEAVE
42. PARENTAL LEAVE
43. LEAVE FOR COLLEGE OFFICE BEARERS
44. SPECIAL LEAVE
45. HIGHER DUTIES
46. TRAVEL ALLOWANCE
47. CALCULATION OF PENALTIES
48. MEAL ALLOWANCES
49. CLAIMS FOR PAYMENT OF ENTITLEMENTS
50. RECOVERY OF OVERPAYMENTS
51. CONFIDENTIALITY
52. INTRODUCTION OF CHANGE
53. DISPUTE SETTLING PROCEDURES

PART 5—SCHEDULES
A MEDICAL OFFICERS—FULL TIME SALARIES
B ARRANGEMENT A—FULL TIME SALARIES
C ARRANGEMENT B—FULL TIME SALARIES
D SESSIONAL BASE RATES
E MOTOR VEHICLE ALLOWANCES

PART 6—SIGNING OF AGREEMENT, COMMON SEAL
PART 1—PRELIMINARIES

1.—TITLE
This Agreement shall be known as the West Pilbara Health

Service AMA Medical Practitioners Industrial Agreement
2000.

2.—APPLICATION
1. The parties to this Agreement are the Nickol Bay Hospi-

tal Board (the employer) and the Australian Medical
Association (Western Australia) Incorporated (the Associa-
tion).

2. This Agreement shall extend to and bind the employer
and all medical practitioners employed by the employer
throughout Western Australia. Provided that the Agreement
shall not apply to Medical Superintendents (or equivalent) or
members of the Senior Executive Service.

3. The estimated number of employees bound by this Agree-
ment upon registration is 3.

4. This Agreement shall replace the provisions of—
(a) the Western Australian Government Health Industry

Medical Officers and Medical Practitioners’ Agree-
ment 1996 No. PSA AG 14 of 1995; and

(b) the Western Australian Government Health Industry
AMA Medical Practitioners’ Agreement 1998 No.
PSA AG 64 of 1998.

3.—NO FURTHER CLAIMS
The parties undertake that for the period of this Agreement

they will not other than as provided in this Agreement pursue
any extra claims with respect to salaries and conditions to
apply within the period of this Agreement to employees who
are bound by it.

4.—NO STOPPAGES, BANS OR LOCKOUTS
The employees will not engage in any stoppage, ban or limi-

tation on the performance of work required under the

employee’s contract of employment which is not authorised
or agreed to. The employer will not lock out employees from
their employment.

5.—TERM, EXPIRY AND RENEGOTIATION OF
AGREEMENT

1. This Agreement shall have effect from the first pay pe-
riod commencing on or after the date of registration and shall
expire on 30 June 2001.

2. Negotiations for a new agreement will commence at least
six months prior to the expiry date of this Agreement.

3. If a new agreement is not registered prior to the expiry of
this Agreement, this Agreement shall continue in force until a
new agreement is made.

6.—AGREEMENT FLEXIBILITY
In recognition of the need for maximum flexibility within

this Agreement, where the employer, the Association and the
majority of employee(s) concerned who attend or vote agree,
mutually acceptable alternative terms and conditions may be
implemented in substitution of those specified in this Agree-
ment.

7.—TRANSITION / RETENTION OF RIGHTS
1. Any pre-existing right of permanency or other term of

service in the Public Sector of Western Australia is not af-
fected by this Agreement. Provided that nothing in this
Agreement shall prevent a medical practitioner from relin-
quishing permanency in accordance with the provisions of
this agreement.

2. Medical officers and medical practitioners shall retain
accrued and pro rata entitlements to sick leave, long service
leave, conference and overseas study leave, and other benefits
as agreed to between the employer and the Association, as at
the date of effect of this Agreement. Such entitlements shall
be paid at the rate of pay applicable at the time the leave is
taken.

8.—DEFINITIONS
“Board of Reference” means a panel consisting of a person

nominated by the employer, a person nominated by the em-
ployee’s representative and an independent Chairperson
appointed by the Western Australian Industrial Relations Com-
mission.

“Consultant” means a medical practitioner who holds the
appropriate higher qualification of a University or College,
endorsed by the National Specialist Qualifications Advisory
Committee, or, in exceptional circumstances to satisfy areas
of unmet need, such other specialist qualification recognised
by the Commissioner of Health, and who, unless otherwise
approved by the Commissioner of Health, is employed and
practising in the specialty for which he/she is qualified.

“General Practitioner” means a medical practitioner engaged
in the provision of primary, continuing whole-patient care to
individuals, families and their community not being a
vocationally registered general practitioner.

“Health Service Medical Practitioner” means a non-specialist
medical practitioner who is not in a recognised training pro-
gram and who is authorised to perform his or her duties without
requiring clinical supervision by a specialist/consultant or
senior medical practitioner. The classification includes a gen-
eral practitioner (not vocationally registered).

“Hospital”, subject to the context, includes Health Service.
“Intern” means a medical practitioner employed by a teach-

ing hospital during the first year of relevant experience
following graduation, prior to full registration by the Medical
Board of WA.

“Medical Practitioner” means a medical practitioner as de-
fined under the Medical Act 1894 as amended from time to
time.

“Private Patient” means a patient of a public hospital who is
not a public patient. A private patient elects to accept respon-
sibility to pay for medical care and the provision of hospital
services. Patients who are covered under Workers’ Compen-
sation or Motor Vehicle Insurance Trust legislation or policies
are deemed to be private patients for the purpose of this
Agreement.
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“Public Patient” means a patient in respect of whom a hos-
pital or health service provides comprehensive care, including
all necessary medical, nursing and diagnostic services and, if
they are available at the hospital or health service, dental and
paramedical services, by means of its own staff or by other
agreed arrangements.

“Registrar” means a registered medical practitioner em-
ployed as a registrar. A registrar may be appointed by a teaching
hospital with or without the Part 1 Examination of an appro-
priate specialist qualification acceptable to the National
Specialist Qualification Advisory Committee established un-
der the Health Insurance Act 1973.

“Resident Medical Officer” means a registered medical prac-
titioner employed as a resident medical officer by a teaching
hospital and in the second or subsequent years of relevant
experience following graduation.

“Senior Medical Practitioner” means a medical practitioner
who does not have a recognised specialist qualification but
practices without clinical supervision exclusively in a NSQAC
recognised specialist area or such other area recognised by
the Commissioner of Health as being a specialist area; and/or
who clinically supervises other medical practitioners; and/or
who has significant medical administration duties (50% as
guide). Promotion to the position of senior medical practi-
tioner shall be by appointment only.

“Senior Registrar” means a registered medical practitioner
employed as a senior registrar who has obtained an appropri-
ate specialist qualification acceptable to the National Specialist
Qualification Advisory Committee established under the
Health Insurance Act 1973.

“Supervised Medical Officer” means a registered non-spe-
cialist medical practitioner, not being in a recognised training
program and requiring clinical supervision by a specialist/
consultant or Senior Medical Practitioner.

“Teaching Hospital” means a hospital declared to be a teach-
ing hospital pursuant to the provisions of the University
Medical School, Teaching Hospitals Act 1955 as amended.

“Tertiary Hospital” means Royal Perth Hospital, Sir Charles
Gairdner Hospital, Fremantle Hospital or King Edward Me-
morial Hospital/Princess Margaret Hospital for Children.

“Trainee Medical Administrator” means a registered medi-
cal practitioner appointed to a recognised Medical
Administration training position and enrolled in the Royal Aus-
tralian College of Medical Administrators training program.

“Trainee Psychiatrist” means a registrar or senior registrar
appointed to a training position recognised by the Royal Aus-
tralian and New Zealand College of Psychiatrists.

“Trainee Public Health Physician” means a registered medi-
cal practitioner appointed to the Health Department of Western
Australia’s Public Health Medicine training program or an
advanced trainee of the Australasian Faculty of Public Health
Medicine appointed to a position within public health
services.

“Vocationally Registered General Practitioner” means a
medical practitioner registered under section 3F of the Health
Insurance Act 1973.

PART 2—MEDICAL OFFICERS (SERVICE & TRAINEE
POSITIONS)

9.—CONTRACT OF SERVICE
1. Appointments shall be as agreed in writing between the

employer and the employee and shall normally be for 52 con-
tinuous weeks.

2. Full and part time employees shall be appointed subject
to a probationary period of six months. During the period of
probation either party may give four weeks notice or such
lesser period as is agreed between the medical officer and the
employer. The probationary period shall not apply:

a. to interns, or
b. where the employee is appointed for a consecutive

term.
In the case of interns a performance review process will

apply no later than six months after commencement to assist
the intern to satisfactorily progress.

3. a. Notwithstanding 1 above, all new appointments as
Supervised Medical Officer shall be on 5 year fixed term
contracts unless the employer and employee agree otherwise.

b. There shall be no automatic right of reappointment upon
expiry of a contract.

A Supervised Medical Officer who, upon expiry of a fixed
term contract, is unsuccessful in seeking reappointment for
reasons other than misconduct shall be paid 10% of the cu-
mulative base salary prescribed in Schedule A for that
employee over the life of the contract to a maximum of 5
years.

No other termination, redundancy or severance payment shall
be made except as provided for in this Agreement.

c. A Supervised Medical Officer with permanent tenure shall
not be required to convert to a fixed term contract but may
agree to do so. If unsuccessful in seeking reappointment at
the end of that fixed term contract for reasons other than mis-
conduct, he/she shall be paid pro rata long service leave after
5 years of continuous service in addition to the amount speci-
fied in paragraph b.

d. This subclause shall not apply to Supervised Medical
Officers who are in—

• a recognised medical college approved training pro-
gramme, or

• service positions which are not recognised training
programmes but are designed to offer experience and/
or training.

4. Subject to Clause 7(1) any contract of employment in-
cluding a fixed term contract may be terminated by either the
employer or the employee giving the following notice—

a.  For contracts of less than 52 weeks—4 weeks’ no-
tice.

b. For contracts of 52 weeks and up to but not includ-
ing 104 weeks—6 weeks’ notice.

c. For contracts of 104 weeks and up to but not includ-
ing 156 weeks—8 weeks’ notice.

d. For contracts of 156 weeks’ duration or longer—12
weeks’ notice.

In lieu of the giving of the required notice the employer or
the employee may pay or forfeit as the case may be salary
commensurate with the residual period of notice otherwise
required. Provided that the employer and the employee may
agree to a lesser period of notice.

5. Notwithstanding the other provisions of this clause, the
employer may, without prior notice, dismiss a employee for
refusal or neglect to obey lawful orders or for serious miscon-
duct.

6. An employee who is dismissed may appeal to a Board of
Reference provided that the application is made within one
month of the operative date of the dismissal.

7. An employee whose contract of employment expires or
who is terminated shall be paid all monies due to such em-
ployee on the last day of service, except where unusual
circumstances prevent this in which case payment shall be
made as soon as possible thereafter but in any case not more
than three working days thereafter.

8. Employees may be seconded on the approval of, and af-
ter consultation between the relevant employing authorities,
to any Government recognised hospital or agency. In this
subclause “employing authority” is as defined in the Public
Sector Management Act 1994.

Employees in their intern year may be seconded in accord-
ance with this subclause as appropriate to the employee’s
training.

10.—PART TIME EMPLOYEES
1. A part time employee is one who is engaged in regular

and continuing employment for less than an average of 40
hours per week.

2. Employees may be employed on a part time basis at level
2 and above, provided that, where an employee is in a recog-
nised training programme approved by the appropriate College
for the purpose of obtaining a postgraduate qualification, the
appointment of an employee(s) on a part time basis shall be
subject to the College’s training requirements.

3. A part time employee’s minimum weekly hours shall be
specified at the commencement of the employment and be
worked in minimum continuous periods of three hours. An
employee may work additional hours by agreement with the
employer.
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4. A part time employee shall, subject to Clause 34—Shift,
Weekend and Public Holiday Penalties, be paid 1/40th of the
rate for their classification for each ordinary hour worked.
Clause 16—Payment for Overtime shall apply where the em-
ployee works in excess of 80 hours in a pay period.

5. a. A part time employee shall be entitled to pro rata an-
nual, sick and long service leave entitlements in the same ratio
as the employee’s ordinary hours bear to 40.

b. If during a qualifying period the ordinary hours of a part
time employee vary, the ordinary hours worked shall be aver-
aged over the qualifying period.

c. A part time employee shall be entitled to be paid public
holidays in accordance with Clause 37—Public Holidays of
this Agreement provided the public holiday occurs on a day
on which the employee is normally rostered to work. Where a
part time employee is required to work on a public holiday
the provisions of Clause 34—Shift, Weekend and Public Holi-
day Penalties shall apply.

6. The employer shall advise the Executive Director of the
Association by 1st February each year of the number of part
time positions.

11.—CASUAL EMPLOYEES
1. Casual employees may be employed for minimum peri-

ods of three hours.
2. Casual employees will not be employed at Level 1 and

shall not normally be employed at Levels 2 or 3.
3. Casual employees shall be paid 1/40th of the rate for their

classification for each hour worked, plus an additional 20%
loading.

4. A casual employee shall not be entitled to receive leave
entitlements.

5. The contract of employment of a casual employee may
be terminated by either party giving three hours notice or pay-
ment or forfeiture, as the case may be, of three hours salary in
lieu thereof.

6. The employer shall advise the Association by 1 February
each year the number of casual employees employed during
the preceding calender year.

12.—SALARIES
1. Salaries or salary ranges applicable to employees cov-

ered by this Agreement calculated on the basis of a forty hour
week shall be those prescribed in Schedule A, provided that—

a. The salary of an Intern shall be at Level 1.
b. The salary of a Resident Medical Officer shall be

within the range of Levels 2 to 4 inclusive, based on
years of relevant experience after graduation. Level
4 shall apply to 4th and subsequent years of experi-
ence after graduation.

c. The salary of a Registrar shall be within the range of
Levels 5 to 8 inclusive based on years of relevant
experience in that capacity.

d. The salary of a Senior Registrar shall be within the
range of Levels 9 to 10, based on years of relevant
experience in that capacity and shall proceed to lev-
els 11 and 12 if not appointed to a consultant position.

e. The salary of a trainee psychiatrist shall substantively
be within the range of levels 5 to 10 inclusive based
on years of relevant experience in that capacity with
level 10 available only to those undertaking their
elective year. However, in recognition of the short-
age of trainee psychiatrists, the range payable will
be increased by 2 increments to 7 to 12 inclusive as
an attraction and retention strategy.  Level 12 shall
only be available to those undertaking their elective
year.
The salary of a trainee psychiatrist who commences
employment on or after 1 January 2001 shall, unless
the Association and the employer(s) who shall com-
mence a review in January 2000 agree otherwise, be
employed within the range of levels 5-10 inclusive
with Level 10 only being available to those under-
taking their elective year.

f. The salary of a trainee medical administrator or a
trainee public health physician shall be within the

range of levels 6 to 9 inclusive based on years of
relevant experience in that capacity.

g. The salary of a Supervised Medical Officer shall be
within the range of levels 5 to 12 inclusive, based on
years of relevant experience in that capacity.

h. Subject to the provisions of this Agreement, a medi-
cal officer shall be employed in accordance with the
level of work performed.

2. Subject to good conduct, satisfactory performance, dili-
gence and efficiency, an employee shall proceed from their
point of entry into the salary range to the maximum of the
range for the particular class of employment according to the
increments in their salary range.

3. Salaries shall be paid fortnightly.
4. Contract completion payment.
An employee who completes his/her fixed term contract shall

be paid an additional 2% of his/her cumulative base annual
salary prescribed in Schedule A over the life of the individual
contract provided that—

a. If applicable the employee completes outstanding
discharge summaries to the satisfaction of the Head
of Department.

b. The payment shall not be calculated on salary earned
by the employee prior to entering into this Agree-
ment.

c. In the event that employees other than Supervised
Medical Officers are to be employed for more than
52 weeks at a time, the employer(s) and the Asso-
ciation shall review the timing of this payment.

13.—HIGHER QUALIFICATIONS
1. An employee, other than a senior registrar, who has ob-

tained an appropriate specialist qualification (acceptable to
the National Specialist Qualification Advisory Committee of
Australia established under the Health Insurance Act 1973)
shall be paid an allowance of $1214.40 per annum (as at the
commencement of this Agreement).

2. The above allowance shall be adjusted at the same time
and by the same proportion as any adjustment to the mini-
mum weekly salary rate prescribed from time to time for an
employee Level 8.

14.—HOURS OF DUTY
1. An employee’s ordinary hours of duty shall consist of 40

hours per week to be rostered in accordance with the provi-
sions of Clause 15—Rosters.

2. Employees’ hours of duty shall be worked so as to pro-
vide the following time off duty—

a. Eight days free from ordinary hours of duty in each
28 day cycle.

b. Where practicable, at least two consecutive days off
duty shall be granted and shall not be preceded by a
night shift unless the medical officer is rostered to
work on evening or night shift immediately follow-
ing rostered days off.

c. Twelve evenings off, Monday to Friday inclusive be-
tween the hours of 6.00 pm and 8.00 am, in each 28
day cycle, provided that, by agreement between the
Association and the employer, designated positions
shall be exempted from the provisions of this
subclause.

3. a. Where an employee is required to resume duty before
having had eight consecutive hours off duty the subsequent
hours worked until released from duty for eight consecutive
hours, shall be deemed overtime and paid for in accordance
with Clause 16—Payment for Overtime. An employee released
from duty shall be entitled to be absent for eight consecutive
hours without loss of pay for ordinary working hours occur-
ring during such absence.

b. Where necessary, employers may require employees to
work during their time off periods provided the rostered hours
of work of any employee shall not exceed 75 hours in any
period of seven consecutive days nor more than 140 hours in
any 14 days or 280 hours in any period of 28 consecutive
days.
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4. a. Employees shall not be rostered to work more than
four consecutive nights. Provided that an employee may be
rostered to work a maximum of five consecutive nights where
the total number of rostered hours does not exceed 50.

b. Employees shall not be rostered for duty for more than
18 consecutive hours except by agreement between the em-
ployer and employee. Where an employee works beyond 18
consecutive hours, the additional hours shall be deemed over-
time and paid for in accordance with Clause 16—Payment for
Overtime.

c. Employees shall be rostered for duty for minimum peri-
ods of three hours.

5. Meal breaks shall be a minimum of 30 minutes and shall
not be counted as time worked, provided that where an em-
ployee is held on call within the hospital, the period on call
shall be counted as part of the employee’s ordinary working
hours.

6. An employee shall not be compelled to work for more
than five hours without a break for a meal, provided that an
employee who commences work at or before 7.00 am may be
required to work for six hours before having a meal break.
Provided further that where rostered duty exceeds nine con-
secutive hours, an additional meal break shall be provided at
the completion of each further period of five hours after the
completion of the first meal break.

15.—ROSTERS
1. Employee’s hours of duty shall be worked according to a

roster or rosters which shall operate over either a 14 day or 28
day period and be exhibited at some reasonably convenient
place accessible to the employees to whom it applies.

2. The roster or rosters shall set out the employees times of
commencing and ending each period of duty for a period of
not less than 14 consecutive days and such rosters shall be
posted at least seven days in advance of their commencement
of operation.

3. Except in cases of emergency or where the employee
concerned so agrees, rosters shall not be amended during their
currency. Provided, however, that by agreement amongst them-
selves and where appropriate clinically, employees may replace
one another for periods of rostered duty provided that the
employees notify and receive approval from the appropriate
Head of Department or nominee which shall not be unreason-
ably refused.

4. Rosters shall be drawn up so as to provide at least eight
hours off between successive periods of duty and allow ad-
equate time for rest and sleep.

5. Provided that—
a. The Employer and the employee may agree to a ros-

ter that does not conform with the provisions of this
clause and Clause 14—Hours of Duty.

a. Special arrangements may be made by agreement
between the employer and the employee should an
officer need to remain on call or to work during off
duty periods specified in the preceding subclauses
in order to gain sufficient postgraduate medical train-
ing and experience to meet the requirements for a
higher qualification.

16.—PAYMENT FOR OVERTIME
1. Full Time Employees
a. Time worked in excess of 160 hours in any four week

cycle shall be paid at the rate of 150%.
b. Time worked in excess of 240 hours in any four week

cycle shall be paid at the rate of 200%.

2. Part Time Employees
a. Time worked in excess of 80 hours in any two week pay

period shall be paid at the rate of 150%.
b. Time worked in excess of 120 hours in any two week pay

period shall be paid at the rate of 200%.
3. In lieu of payment for overtime an employee, on written

request, may at the discretion of the employer, be allowed
time off proportional to the payment to which the employee is
entitled to be taken at a time convenient to the employer.

17.—PROTECTIVE CLOTHING
Protective clothing shall be supplied free of charge to each

employee as required and shall be laundered at the expense of
the employer. Any such clothing shall remain the property of
the employer and must be returned at the completion of the
employee’s period of service.

18.—EXAMINATION LEAVE
1. Upon application employees shall be granted leave with

pay in order to attend examinations within Australia and New
Zealand for higher qualifications which have been approved
by the employer.

2. Leave granted shall be such as to allow the employee to
travel to and from the centre at which the examination is to be
held by the fastest means possible. The employee will be free
from duties on a working day for a study day, immediately
preceding the examination.

3. Leave granted under this clause shall be in addition to the
entitlement conferred by Clause 36—Annual Leave.

4. Where an employee has been granted leave under this
clause, notification of the results of the examination shall be
forwarded to the employer on receipt by the employee or as
soon as practicable thereafter.

19.—STUDY/PROFESSIONAL DEVELOPMENT
1. Upon application an employee shall be entitled to take up

to two weeks of his/her annual leave entitlement within one
month of the date of the approved examination for which such
employee is studying.

2. Applications for leave under this clause shall be made to
the employer at least two months prior to the commencement
of the leave and shall include evidence of registration for the
examination.

3. Special leave with or without pay for additional study
leave, conferences or other purposes, including interstate or
overseas professional development, may be granted to junior
medical officers for periods of up to twelve months or more at
the discretion of the employer.

PART 3—SENIOR MEDICAL PRACTITIONERS
20.—CONTRACT OF SERVICE

1. All new appointments shall be—
a. on 5 year fixed term contracts (unless there is writ-

ten agreement to the contrary between the employer
and employee); or

b. for specific purposes approved by the Medical Ad-
visory Committee or other appropriate committee.

2. a. Appointments shall be to a nominated hospital or health
service.

b. An employee may be appointed to work at more than one
hospital and/or health service.

c. An existing employee may only be—
i. appointed to work at another hospital or health serv-

ice (whether in lieu of or in addition to his or her
current appointment); or

ii relocated to another hospital or health service;
by agreement.

3. Appointments shall be made by the employer on the rec-
ommendation of the properly constituted appointments
committee.

4. There shall be no automatic right of reappointment upon
expiry of a contract.

5. Each employee shall be appointed subject to a probation-
ary period of six months. During the probationary period either
party may give four weeks notice or such lesser period as
agreed between the employer and employee. The probation-
ary period shall not apply where the employee is appointed
for a consecutive term.

6. a. An employee who, upon expiry of a fixed term con-
tract, is unsuccessful in seeking reappointment for reasons
other than misconduct shall be paid 10% of the cumulative
base salary prescribed in this Agreement for that employee
over the life of the fixed term contract to a maximum of 5
years. No other termination, redundancy or severance pay-
ment shall be made except as provided for in this Agreement.
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b . The payment prescribed in this subclause shall not apply
to fixed term contracts entered into prior to 1 January 1996.

7. An employee with permanent tenure shall not be required
to convert to a fixed term contract but may agree to do so. If
unsuccessful in seeking reappointment at the end of that fixed
term contract for reasons other than misconduct, he/she shall
be paid pro rata long service leave after 5 years of continuous
service in addition to the amount specified in subclause (6).

8. Subject to subclause (5) any contract of employment in-
cluding a fixed term contract may be terminated by either the
employer or the employee giving not less than 3 months’ no-
tice.

9. In lieu of the giving of the required notice the employer
or the employee may pay or forfeit as the case may be salary
commensurate with the residual period of notice otherwise
required. Provided that the employer and the employee may
agree to a lesser period of notice.

10. Notwithstanding the other provisions of this clause, the
employer may, without prior notice, dismiss an employee for
refusal or neglect to obey lawful orders or for serious miscon-
duct.

11. An employee who is dismissed may appeal to a Board
of Reference provided that the application is made within one
month of the operative date of the dismissal.

12. An employee whose contract of employment expires or
is terminated shall be paid all monies due to such employee
on the last day of service, except where unusual circumstances
prevent this in which case payment shall be made as soon as
possible thereafter but in any case not more than three work-
ing days thereafter.

21.—HOURS
1. Hours of work for full time employees are to be consist-

ent with professional practice and shall be determined in
consultation between the employer and employee.

2. Solely for administrative purposes, when calculating en-
titlements under this Agreement, a full time employee’s hours
of work will nominally be 37.5 per week.

22.—SESSIONAL EMPLOYEES
1. A session is a notional half day of approximately three

and a half hours spent by the employee in attending public
inpatients and outpatients and in teaching, research and other
duties required by the employer. A session can be a continu-
ous working period or be made up of any combinations of
part sessions.

 2. Sessions shall usually be worked on Monday to Friday
between 8.00am and 6.00pm provided that, subject to the con-
venience of the employee and with the approval of the
employer, a session or part of a session may be worked out-
side those hours without shift or weekend penalties applying.
However, where a sessional employee agrees to the employ-
er’s request to work sessions outside of those specified in this
sub clause, the shift or weekend penalties prescribed in Clause
34 shall apply.

3. Allocation of sessions shall be the responsibility of the
employer after receiving appropriate clinical input.

4. Limit on Number of Sessions
a. An employee shall not be allocated more than 7 sessions

per week. Provided that—
i. to meet short term exigencies within the hospital,

the employer may approve additional sessions for
an employee for a period not exceeding 3 months;

ii. an employee may be allocated extra sessions or ex-
tended sessions where operational efficiencies can
be achieved and where the total number of sessions
in any year does not exceed an average of 7 sessions
per week.

b. Where the employee is employed at more than one hospi-
tal covered by this Agreement, the aggregate of the sessions
allocated in all hospitals shall be limited by the provisions of
this subclause.

5. Sessional Rate
A sessional employee (other than a Radiologist employed

in a tertiary hospital) shall, subject to clause 34, be paid at the
sessional rate prescribed in Schedule D.

6. Private Practice Loading
a. Where a sessional employee has demonstrated the

incurrence of private practice costs outside the hospital, the
employee shall be paid a 14% private practice loading (calcu-
lated on the sessional rate prescribed in Schedule D) on each
session allocated up to and including 5 sessions. The employee
must demonstrate the incurrence of private practice costs an-
nually.

b. Where a sessional employee works more than 5 sessions
in a week the private practice loading for the 6th session shall
be 10%, and for the 7th session shall be 5%. No private prac-
tice loading is payable for sessions worked in excess of 7 per
week.

c. No private practice loading is payable for sessions which
attract any shift or weekend penalty payment specified in this
Agreement.

7. On Call and Call Back
A sessional employee rostered on call for a specified period

outside the employee’s agreed hours, or called back to work
to provide a service other than to a private patient, shall be
paid in accordance with Clause 35 of this Agreement.

8. Leave Entitlements
a. A sessional employee shall be entitled to pro rata annual,

sick and long service leave entitlements in the same ratio as
the number of sessions allocated bears to 10. Where during
any qualifying period the number of sessions allocated to a
sessional employee varies, the number shall be averaged over
the qualifying period.

b. A sessional employee shall be entitled to paid public holi-
days in accordance with Clause 37 of this Agreement provided
the public holidays occur on a day on which a session is nor-
mally worked. Where a sessional employee is required to work
on a public holiday the provisions of Clause 34(4) shall apply

 c. Professional Development Leave
A sessional employee shall be entitled to a maximum of 2

weeks professional development leave per annum subject to
the following conditions—

(i) The employee must submit a written application;
(ii) Approval of the application shall rest solely with the

person specifically delegated the authority by the
hospital or health service concerned;

(iii) Applications must provide a minimum of 6 weeks’
notice. The notice period may be varied by agree-
ment.

(iv) The proposed conference, training or course of study
must be relevant to the employee’s role or specialty
and be of direct benefit to the hospital or health serv-
ice concerned;

(v) The leave must be taken at a time convenient to the
hospital or health service and the application must
ensure that work (including on call cover) will be
covered at no additional cost to the hospital or health
service (including no additional clinical, nursing,
clerical or support labour costs). Arrangements for
cover are to be submitted with the application;

(vi) Cover must be from “in house” and no additional or
replacement medical staff will be recruited;

(vii) Applications for professional development leave will
not be granted where to do so would result in a re-
duction in activity;

(viii) Not more than 50% of the medical staff of any
specialty or department are to be absent at one time
(special arrangements may be agreed to for single
service departments);

(ix) Employees taking professional development leave
must prepare a written report for their peers and
hospital or health service;

(x) Preference will be given to employees presenting a
paper or poster;

(xi) Employees will only be paid while on professional
development leave for allocated sessions missed as
a result of taking the leave;

(xii) The maximum number of absences on professional
development leave in any two year period shall be
4;
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(xiii) Professional development leave will not be granted
where the applicant has more than 8 weeks’ accrued
annual leave;

(xiv) Professional development leave shall not accumu-
late from year to year and may not be cashed out;

(xv) No travel, accommodation or registration costs will
be met by the hospital or health service;

(xvi) The Association agrees not to claim for travel, ac-
commodation or registration costs in the next round
of enterprise/workplace bargaining;

(xvii) Sessional employees shall not otherwise be entitled
to conference or overseas study leave;

(xviii) Sessional employees shall not be entitled to special
leave for conferences or education or professional
development purposes. This shall not preclude hos-
pital initiated programs.

(xix) The continuation of professional development leave
shall be subject to a satisfactory review by both par-
ties at the expiry of this Agreement.

9. Sessional Radiologists
a. Radiologists appointed on a sessional basis by tertiary

hospitals in accordance with the provisions of the Agreement
will undertake all radiological services to patients referred to
them in tertiary hospitals.

 b. For the purpose of this subclause a radiological service
is a radiological service as described in the Schedule to the
Health Insurance Act 1973 (Cwth).

 c. The number of sessions for service radiology in each
tertiary hospital shall be based on the number of radiological
services performed in the previous year ending June 30 di-
vided by one thousand.

d. Each radiologist shall be paid at the sessional rate pre-
scribed in Schedule D for 50% of the number of sessions for
which the individual radiologist is appointed. The sessional
payment shall be made in accordance with the provisions of
this clause and shall be paid to each radiologist in post in each
hospital by the employer.

 e. The Head of the Department of Radiology will be paid a
management fee equivalent to two additional sessions every
week, and the Deputy Head of the Department, where ap-
pointed, will be paid a fee equivalent to one additional session
every week provided that the total number of sessions for which
payment is made shall not exceed ten sessions every week.
This allowance may be reduced by agreement between the
WA branch of the Australian Medical Association Inc and the
employer.

f. To avoid doubt, the provisions of this clause, except
subclause (5), shall apply to sessional radiologists.

g. Notwithstanding the provisions of this subclause, where
the employer and Association agree in writing, other arrange-
ments may be made for compensation for radiological services.

10. Superannuation
a. In the case of sessional employees employed prior to the

date of this Agreement, the employer shall contribute, in re-
spect of each session, the equivalent of 10% of the sessional
rate prescribed in Schedule D into a fund nominated by the
employee which complies with the Superannuation Guaran-
tee (Administration) Act 1992 (Cwth) as amended. Provided
that the contribution shall not be payable where the employee
is a contributing member to the State Government Superan-
nuation Scheme.

 b. Superannuation entitlements for sessional employees
employed on or after the date of this Agreement shall be gov-
erned by the Government Employees Superannuation Act
1987.

23.—PART TIME EMPLOYEES
1. Part time employees may be engaged to work 30 hours

per week.
 2. A part time employee shall, unless otherwise indicated,

receive on a pro rata basis equivalent pay and conditions to
those of an equivalent full time employee.

24.—SALARIES
1. The salary range for a full time employee is prescribed

in—
a. Schedule B if employed under Arrangement A;
b. Schedule C if employed under Arrangement B;
c. Schedule C if granted “alternative” rights of private

practice (as defined) or no rights of private practice.
2. Sessional rates are prescribed in Schedule D.
3. Salary/payment levels apply as follows—

a. A Health Service Medical Practitioner may be ap-
pointed to classifications within the range of levels
13 to 15, provided that a general practitioner with
more than 5 years post graduate experience shall be
appointed at Level 16. Such General Practitioners
may then proceed subject to good conduct, satisfac-
tory performance, diligence and efficiency by annual
increments to Level 18.

b. A Vocationally Registered GP shall be appointed at
a classification not less than Level 16 and may then
proceed subject to good conduct, satisfactory per-
formance, diligence and efficiency by annual
increments to Level 20.

c.  A General Practitioner appointed as a Senior Medi-
cal Practitioner shall advance two salary points
provided that this does not exceed Level 18. After
12 months at Level 18, a Senior Medical Practitioner
may proceed subject to good conduct, satisfactory
performance, diligence and efficiency by annual in-
crements to Level 23 subject to the conditions
applying to Level 23.

d. A consultant appointed as a Senior Medical Practi-
tioner shall advance two salary points and then
proceed subject to good conduct, satisfactory per-
formance, diligence and efficiency by annual
increments to the maximum of Level 23 subject to
the conditions applying to Level 23. After 12 months
at Level 23 a specialist appointed as a Senior Medi-
cal Practitioner shall be paid an allowance at the
maximum level prescribed by Clause 24(7) in addi-
tion to the prescribed salary.

e. A Consultant shall be appointed at a classification
of not less than Level 17 and subject to good con-
duct, satisfactory performance, diligence and
efficiency proceed to Level 23, subject to the condi-
tions applying to Level 23.

4. a. A current employee on entering into this Agreement
shall be placed at the point within the relevant salary range at
which he or she was employed immediately prior to entering
into this Agreement;

b. New employees shall be placed within the relevant salary
range according to years of relevant experience;

c. Each employee shall then progress through the salary range
by annual increments on their anniversary date subject to sat-
isfactory performance.

5. a. A Consultant shall be appointed at a salary within the
range of levels 17-23 inclusive on the basis of years of expe-
rience gained in a recognised specialist appointment in Western
Australia or in a specialist appointment elsewhere which is
recognised by the employer.

b. A Vocationally Registered General Practitioner who ceases
to maintain Vocationally Registered Status under the Health
Insurance Act 1973 shall thereafter be classified as a Health
Service Medical Practitioner or Senior Medical Practitioner
as appropriate.

 6. Level 23
a. A medical practitioner shall not be appointed at or pro-

ceed by incremental progression to salary level 23 unless the
medical practitioner has at least 13 years of experience gained
in a recognised specialist appointment in Western Australia or
in a relevant specialist appointment elsewhere which is recog-
nised by the employer.

b. Payment of salary level 23 is subject to annual review
and shall be discontinued by the employer if professional stand-
ards are not maintained in accordance with medical college
requirements or the performance of the medical practitioner
is not maintained to the standard required at this level.
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7. Head of Department Allowance
a. An employee, other than a sessional Radiologist paid in

accordance with Clause 22(9), appointed as a Head of De-
partment in a hospital, shall be paid the following allowance—

No. of FTEs fpp date of fpp 1 January
Under Direct registration $ per annum
Supervision and $ per annum
control
0— 4 nil nil
5— 9 3,105 3,214
10—20 6,210 6,427
Over 20 10,350 10,712

or an amount agreed in writing between the employer and
employee. The allowance is to be paid for administrative work
performed in addition to the employee’s clinical caseload and
teaching and/or research responsibilities.

b. For the purpose of this subclause, “staff under direct su-
pervision and control” shall mean—

i. immediate secretary reporting directly to, and per-
formance managed by, the Head of Department;

ii. medical staff reporting to, and performance managed
by, the Head of Department;

iii. chief technical staff under the direct control and su-
pervision of, and performance managed by, the Head
of Department.

c. The Head of Department shall be required to manage his
or her Department’s leave entitlements as a condition of re-
ceiving the allowance.

8. Salaries shall be paid fortnightly.

25.—PRIVATE PRACTICE
1. “Private Practice” means those services provided in or

using the hospital’s facilities and for which fees are charged
by or on behalf of the employee.

2. Subject to this clause, the employer may grant and/or
continue to allow rights of private practice to a Full or Part
time medical practitioner who shall exercise a right of private
practice in accordance with the provisions of the West Pilbara
Health Service Private Practice Trust Fund. Provided that the
employer may on agreement with the medical practitioner,
pay the medical practitioner in accordance with the salary rates
relevant to Clause 26, Arrangement A. An employee employed
under the pay rates relating to Arrangement A may on an an-
nual basis elect to be paid under pay rates for Arrangement B.

3. The employer may at any time grant, refuse to grant or
withdraw any right of private practice.

4. A disagreement relating to the employer’s decision to
refuse to grant or withdraw the right of private practice may
be referred to a Board of Reference.

5. a To the extent of any inconsistency the conditions of
private practice specified in the West Pilbara Health Service
Private Practice Trust Fund arrangements shall prevail over
other terms in Clause 25.

b. The right of private practice shall be exercised to the full-
est extent available.

c. Private practice within the hospital must not interfere with
the employee’s responsibility to carry out all the necessary
duties of the employee’s appointment, shall not give rise to a
conflict of interest and shall be relevant to the employee’s
specialty.

6. Full or part time employees who are granted limited rights
of private practice under subclause (2) or who are not granted
any rights of private practice shall be paid under Schedule C
but shall not receive any of the benefits prescribed in Clause
28. Nor shall Clause 27 apply to those employees.

7. Use of Hospital Facilities
a. The Minister for Health may from time to time determine

the terms and conditions, including the payment of charges,
on which hospital facilities may be made available. It is a con-
dition of the right of private practice that employees comply
with any such terms and conditions.

b. As at the date of this Agreement, the Minister has deter-
mined that employees granted rights of private practice, except
employees under Arrangement A, shall be required to

contribute a percentage of nett earnings from private practice
within the hospital for the use of hospital facilities as follows:

Pathology 50%
Nuclear Medicine 50%
Ultrasound 50% except if done in a

Radiology Department
Pulmonary Physiology 50%
EEG 50%
Audiology 50%
EMG 50%
ECG 50%

c. Payment of facility charges shall, at the direction of the
hospital, be made either to   the hospital or an approved trust
fund.

 d. Requirement to Provide Statement
Sessional employees granted rights of private practice and

employees granted rights of private practice under subclause
(3) shall provide to the hospital within three months after June
30 each year a statement prepared and certified by a certified
practising accountant of all services in respect of which a pay-
ment for use of hospital facilities is due to the hospital in
accordance with this subclause. The statement shall be in the
following form and shall be accompanied by a cheque for the
amount payable to the hospital—

(i) Total amount of all such accounts
rendered during the year $_____

(ii) Total amount of all such accounts
collected $_____

(iii) Total amount due to the hospital in
accordance with subclause 25(8) $_____

Provided that where the employer and employee agree, pay-
ment of facility charges may be made on a quarterly basis in
which case uncertified statements in the above form shall be
provided. Any end of year adjustment shall be made by pay-
ment accompanying the certified annual statement.

8. Fees shall only be raised for services rendered personally
or personally supervised by the employee and for all labora-
tory services. Accounts will be submitted on account forms
which show the name of the employee providing the service.
Where a hospital acts as agent for an employee in laboratory
service, the hospital shall ensure that no account may be ren-
dered to a patient which could place the employee in breach
of the undertaking they have given in terms of the Health In-
surance Act 1973 (Cwth).

The employee shall assess the fee to be charged. Where the
fee will exceed the Commonwealth Medicare Benefits Sched-
ule fee, the employee shall inform the patient of the fee and
shall on request provide the hospital with a certificate indicat-
ing that the patient has been informed.

9. The hospital shall provide to the employee a copy of the
Patient Election form for those private patients admitted un-
der the care of the employee.

10. Notwithstanding the provisions of this Agreement, where
the employer and Association agree in writing, other arrange-
ments may be made governing the exercise of rights of private
practice.

26.—ARRANGEMENT A (FULL OR PART TIME ONLY)
A full or part time employee, on electing Arrangement A,

shall give the hospital written authority to render accounts in
the employee’s name on private patients seen in the course of
duty. The employee shall assess the fee to be charged and
must notify the hospital on each occasion that a private pa-
tient is seen so that the hospital can render an account.

27.—ARRANGEMENT B (FULL OR PART TIME ONLY)
1. A full or part time employee shall upon electing and com-

mencing under Arrangement B render accounts directly to
private patients within the hospital or to insurers if eligible
under Workers Compensation or MVIT.

2. Definitions
a. “Salary” for the purpose of this clause means the em-

ployee’s annual salary as prescribed in this Agreement
including, where applicable, any prescribed Head of Depart-
ment allowance.
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b. “Nett earnings” for the purpose of this clause means the
total amount received by the employee from private practice
within the hospital after the employee deducts an allowance
of 17½% of private practice receipts for administration costs
and the employee’s medical defence premium for the finan-
cial year in question. In the case of part time employees only
80% of the cost of medical defence insurance premiums is
allowable.

3. Distribution of Nett Earnings after Deduction of Facility
Charges

a. An employee under this arrangement may, after the de-
duction of facility charges, retain from nett earnings from
private practice within the hospital up to an amount equal to
25% of the employee’s salary.

b. In the case of employees, who are not Pathologists, or
Nuclear Physicians, fees received from private practice within
the hospital, in excess of the amount authorised under para-
graph (a), shall be distributed as follows—

i. 50% to an approved Trust Fund for hospital/depart-
mental purposes;

ii. the remainder to be retained by the employee.
c. In the case of Pathologists and Nuclear Physicians, fees

received from private practice within the hospital, in excess
of the amount authorised under paragraph (a), shall be dis-
tributed as follows—

i. 65% to approved Trust Fund for hospital/departmen-
tal purposes; and,

ii. the remainder equally among the Pathologists and
Nuclear Physicians.

d. Notwithstanding paragraph (c) the employer may, by
agreement with the Pathologists or Nuclear Physicians, make
other arrangements for the distribution of funds received from
private practice in excess of the amount authorised under para-
graph (a).

4. Statement of Earnings to be Provided
a. The employee shall provide to the hospital within 3 months

after June 30 each year a statement prepared and certified by
a certified practising accountant in the following form together
with cheques for the amounts to be paid to the hospital and
into the Trust Fund respectively—

(i) Total amount of accounts rendered
during the year $_____

(ii) Total amount of accounts collected $_____
(iii) Less: $_____

(A) 17½% for administration and collection costs
(B) Medical defence premium for the year in ques-

tion in accordance with subcl 27(2)(b).
(iv) NETT amount for distribution in the

following order— $_____
(A) To the hospital—payment for the

use of hospital facilities in
accordance with subcl. 25(8) $_____

Balance
(B) To the employee being up to an

amount equal to 25% of the
employee’s salary $_____

(C) To approved Trust Fund for
hospital/ departmental purposes
in accordance with subcl 27(3)(b)
or (c) $_____

Balance
(D) To the employee in accordance

with subcl 27(3)(b) or (c) $_____
Balance

b. The employee shall include the following certification at
the end of the statement—

“I certify that all monies due to the hospital have been
accounted for.”
.............................................................  Signature
.............................................................  Date

a. Provided that where the employer and employee agree,
the amount payable to an approved Trust Fund for hospital/

departmental and the Trust Fund purposes may be paid on a
quarterly basis in which case uncertified quarterly statements
in the above general form shall be provided. Any end-of-year
adjustment shall be made by payment accompanying the cer-
tified annual statement.

d. An employee who does not comply with the provisions
of this subclause may have the right to render accounts di-
rectly to private patients withdrawn and the employer may
direct that the hospital shall act as the agent in the rendering
of accounts (in which case the provisions of subclause (5)
shall apply).

5. a. An employee may ask the hospital to act as agent in
rendering accounts to private patients after the employee has
assessed the fee for services.

In so doing, the hospital shall provide the employee within
3 months after June 30 each year a statement in the following
form together with a cheque for the amount payable to the
employee—

(i) Total amount of accounts rendered
during the year $_____

(ii) Total amount of accounts collected $_____
(iii) 17½% for administration and collection

costs $_____
(iv) NETT amount for distribution in the

following order— $_____
(A) To the hospital—payment for the

use of hospital facilities in
accordance with subcl. 25(8) $_____

Balance
(B) To the employee being up to an

amount equal to 25% of the
employee’s salary $_____

(C) To approved Trust Fund for
hospital/ departmental purposes
in accordance with subcl 27(3)(b)
or (c) $_____

Balance
(D) To the employee in accordance

with subcl 27(3)(b) or (c) $_____
Balance

6. a. Where individual or agreed group contributions are
insufficient to permit drawings of 16% of the employee’s sal-
ary, payment shall be made up to 16% of the salary from the
monies which would otherwise have been appropriated as fa-
cility charges.

In such circumstances payment to the 16% of salary level
shall be made once each year (for the financial year ended
June 30) following receipt of a certified statement from the
employee to the hospital in accordance with subclause (4).

b. Where individual or agreed group contributions are suffi-
cient to permit drawings of 16% but less than 25% of the
employee’s salary, payment shall be made up to 25% of sal-
ary from the monies which would otherwise have been
appropriated as facility charges.

In such circumstances payment to the 25% of salary level
shall be made once each year for the year ended June 30 fol-
lowing receipt of a certified statement from the employee to
the hospital in accordance with subclause (4).

c. Provided that in no case shall the employer be liable to
pay, in respect of any hospital, more than the total amount
which that hospital received in that financial year as facility
charges.

7. Amounts paid to employees under this Arrangement shall
not be regarded as salary for the purpose of calculating super-
annuation entitlement nor for the purpose of any other
entitlement under this Agreement.

28.—CONFERENCE AND OVERSEAS STUDY LEAVE
1. a. This clause shall only apply to full or part time em-

ployees granted rights of private practice under subclause 25(2)
of this Agreement. It shall not apply to sessional employees.

b. The provisions of sub clause 2 may be provided at the
discretion of the employer.

The provisions of sub clause 2 shall become an entitlement
in any future agreement.
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2. Conference Leave
a. A full time or part time employee shall be entitled to a

maximum of two weeks’ paid conference leave during each
year of continuous service.

 b. Leave shall not accumulate for more than two years.
Where the whole or part of such leave is not taken the entitle-
ment to untaken leave shall lapse.

 c. (i) A full time employee employed under Arrangement A
shall be paid a conference registration, travel and accommo-
dation allowance of $3105 per annum (paid at the rate of $119
per fortnight) for conference leave and professional develop-
ment purposes. The allowance shall increase to $3213.70 per
annum (paid at the rate of $123.20 per fortnight) from the
first pay period commencing on or after 1 January 2000.

(ii) A part time employee shall be paid an allowance of $2484
per annum (paid at the rate of $95.20 per fortnight). The al-
lowance shall increase to $2570.90 per annum (paid at the
rate of $98.60 per fortnight) from the first pay period com-
mencing on or after 1 January 2000.

 d. A full or part time employee employed under Arrange-
ment B shall be paid, in respect of each period of conference
leave, reasonable travel and accommodation expenses in ac-
cordance with paragraph 3(d) and subclause (4) of this clause.

3. Overseas Study Leave
a. In recognition of the need for North West Medical Practi-

tioners to update their skills, a full or part time employee shall
be entitled to five weeks paid leave after each five years’ con-
tinuous service for the purpose of overseas training, education
and study at an approved medical facility.

b. The taking of overseas study leave may be deferred by
mutual agreement, provided that no employee shall be allowed
to take accumulated leave in excess of 10 weeks in any one
period.

c. Overseas study leave may be taken wholly or partly within
Australia by agreement between the employer and employee.

d. An employee may apply to take overseas study leave in
advance. If the services of an employee who has been granted
such leave in advance are terminated before the end of the
qualifying period the employee shall be liable to repay the
funding source the whole amount received provided that the
funding source retains the discretion to waive all or part of the
amount repayable. The employer may deduct the amount de-
termined by the funding source as repayable and repay the
funding source from money due to the medical practitioner
by reason of the other provisions of this Agreement at the
time of termination.

e. A full time employee shall be paid in respect of each pe-
riod of overseas study leave—

(i) the actual cost of air fares up to a maximum of Busi-
ness Class rates; provided that a maximum of two
air fares shall be paid in respect of each completed
five years’ continuous service where overseas study
leave is taken in broken periods with hospital per-
mission; and

(ii) a travelling allowance as follows—
• either $177 per day; or
• the actual cost of reasonable accommodation

and expenses upon production of receipts; or
• an alternative system of payment agreed be-

tween the employer, employee and, where
relevant, trustee.

A part time employee shall be paid the amount specified in
paragraph (i) and 80% of the amount specified in paragraph
(ii).

4. Fares and expenses associated with leave under this clause
shall be paid by the employer.

5. Employees must give a minimum of 4 weeks notice when
applying for conference leave, and 3 months notice when ap-
plying for overseas study leave, under this clause. The period
of notice may be shortened by agreement between the em-
ployer and employee. The leave is to be taken at a mutually
convenient time provided that the employer shall not unrea-
sonably refuse an application for leave that has been properly
made.

6. The granting of conference and/or overseas study leave
is conditional on the leave being used for professional

development and the hospital being satisfied that the proposed
conference or course of study is relevant to, and will benefit,
the hospital. The hospital may stipulate certain reasonable out-
comes such as reports, information sharing etc which may be
required from the employee upon return from such leave.

7. Subject to this clause conference and overseas study leave
benefits are not available as monetary payments in lieu.

29.—GRATUITY PAYMENTS
Medical practitioners in addition to the entitlements speci-

fied in this Agreement, shall accrue an entitlement to four
weeks’ salary for each completed year of continuous service,
subject to a minimum term of three years’ continuous service.
The payment may be drawn in whole or in part at any time
after completion of the qualifying period or will be paid upon
termination of employment. The quantum of the payment is
determined on the basis of the substantive base salary appli-
cable at the time of payment being made.

30.—CHARGES ASSOCIATED WITH HOUSING
A medical practitioner occupying housing supplied by the

Health Department of Western Australia or any other Govern-
ment Agency shall pay 100% of the standard charges for rent,
gas, water and power set by the Health Department or Gov-
ernment Agency responsible for establishing the charges.

31.—ANNUAL LEAVE TRAVEL CONCESSIONS
Annual leave travel concessions for medical practitioners

shall be in accordance with Health Department of Western
Australia Policy and Department of Productivity and Labour
Relations Administrative Instructions.

32.—MOTOR VEHICLE
The medical practitioner will be provided with a fully main-

tained motor vehicle for official use. The vehicle will also be
available for limited private use in accordance with the condi-
tions laid down by the Commissioner of Health.

33.—RELOCATION EXPENSES
Where a medical practitioner is recruited from within West-

ern Australia he/she shall be entitled to air travel for him/herself
and immediate family members and the cost of freight of per-
sonal effects from the point of recruitment to the location of
appointment, at the expense of the Employer.

Where a medical practitioner is recruited from interstate or
overseas, the costs of air travel and freight on personal effects
will only be met by the Employer where the appointee enters
a bond to remain for a fixed period, not exceeding two years,
in service in a hospital north of 26 degrees South Latitude in
the case of interstate recruitment and three years in the case of
overseas recruitment.

The cost of air travel to Perth, Western Australia for the
employee and immediate family members will be met by the
Employer on cessation of the contract of service. Financial
assistance with transportation of personal effects may be pro-
vided on a discretionary basis.

The range of items included as personal effects will
be in accordance with the schedule determined by the Com-
missioner of Health from time to time.

PART 4—GENERAL PROVISIONS

34.—SHIFT, WEEKEND AND PUBLIC HOLIDAY
PENALTIES

1. Where there is a demonstrated clinical need determined
by the Medical Superintendent or appointed Senior Medical
Practitioner in consultation with the Head of Department (or
where there is no Head of Department, with the Chairman of
the Medical Advisory Committee) the employer may require
an employee to work shiftwork.

2. Time worked before 6.00am or after 6.00pm on any week-
day shall be paid at the rate of 115%.

3. Time worked on a Saturday or Sunday shall be paid at the
rate of 150%.

4. Work performed on a public holiday shall be paid at—
a. the rate of 250%;
b. if the employer and employee agree, the rate of 150%

and in addition the employee shall be allowed to ob-
serve the holiday on a day acceptable to the employer
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and the employee, provided that no more than five
days may be accumulated at any one time.

c. provided further that a medical practitioner employed
at or above Level 13 and employed north of 26 de-
grees South Latitude who is in receipt of the
allowance prescribed in Clause 35.1(c)(ii) or (iii),
shall be paid at the rate to which the medical practi-
tioner would ordinarily be entitled had the day not
been a public holiday and shall be entitled to ob-
serve the holiday on a day mutually acceptable to
the Employer and the medical practitioner.

35.—ON CALL AND CALL BACK

1. On Call

a. For the purposes of this Agreement an employee is on
call when the employee is directed by the employer to remain
readily contactable and available to return to work outside of
the employee’s normal hours of duty.

b. Employees shall be rostered on call in accordance with
clinical need by the Medical Superintendent or appointed Sen-
ior Medical Practitioner in consultation with the Head of the
Department or where there is no Head of Department, the
Chairman of the Medical Advisory Committee.

c. (i) A medical practitioner employed below level 13 rostered
on call shall be paid an hourly allowance of $4.15. This al-
lowance shall be increased to $4.28 from the first pay period
commencing on or after 1 January 2000.

(ii) A medical practitioner employed at or above level 13
and employed on a full time basis north of 26 degrees South
Latitude who is required to participate in an on-call roster
shall in lieu of the on call and call back payments provided
for in this clause, receive an allowance of 25% of the medical
practitioner’s annual base salary as prescribed in Schedules B
or C.

(iii) A medical practitioner employed at or above level 13
and employed on a sessional or part time basis north of 26
degrees South Latitude who is required to participate on the
same basis as a full time medical practitioner in an on call
roster shall be paid an allowance the equivalent of 25% of the
medical practitioner’s annual base salary, had that medical
practitioner been employed on a full time basis, as prescribed
in Schedules B or C.

(iv) Provided that payment in accordance with this para-
graph shall not be made with respect to any period for which
payment is otherwise made in accordance with the provisions
of this clause when the employee is recalled to work.

d. Annualised payments.

(i) Where an agreement between the employer and all em-
ployees employed below level 13 concerned in a Department
is reached, the relevant on call payment may be annualised
and paid fortnightly. There must be no additional cost to the
employer as a result.

(ii) The employer (or Department) or employees may, by
giving four weeks written notice, withdraw from such an
annualised payment system.

2. Call Back

a. An employee recalled to work shall be paid a minimum
of two hours for a call back as follows—

(i) for work on any day between 6.00am and midnight
at the rate of 150%;

(ii) for work on any day between midnight and 6.00am
at the rate of 200%.

b. The employee shall not be obliged to work for two hours
if the work for which the employee was recalled is completed
in less time, provided that if the employee is called out within
two hours of starting work on a previous recall the employee
shall not be entitled to any further payment for the time worked
within that period of two hours.

c. If the call back period exceeds two hours, the employee
shall be paid at the rate of 150% for the first additional hour
and 200% thereafter. Provided that any time worked during
the call back period between midnight and 6.00am on any
day shall be paid at the rate of 200%.

d. Sessional Employees
Provided that payments to a sessional employee under this

subclause shall be calculated on the salary prescribed for an
equivalent full or part time employee.

e. Where an employee is recalled to work, payment for the
call back shall commence from—

(i) In the case of a employee who is on call, from the
time the employee starts work;

(ii) In the case of an employee who is not on call, the
time the employee embarks on the journey to attend
the call. Provided that where a employee is recalled
within two hours prior to commencing normal duty,
any time spent in travelling to work shall not be in-
cluded with actual duty performed for the purpose
of determining payment under this paragraph.
Subject to the minimum two hour payment, payment
for the call back shall cease when the work is com-
pleted or when the employee commences normal
duty, whichever occurs first.

f. An employee who is required to use the employee’s mo-
tor vehicle when recalled to work shall be reimbursed all
expenses incurred in accordance with the provisions of Sched-
ule E of this Agreement.

3. Notwithstanding the provisions of this clause, where an
employer and the Association agree, other arrangements may
be made for compensation of on call and call back.

36.—ANNUAL LEAVE
1. Except as provided in subclause (2), employees shall be

entitled to four weeks’ annual leave on full pay after 52 weeks’
continuous service. The entitlement accrues pro rata on a
weekly basis.

2. A medical practitioner employed at or above level 13 sta-
tioned north of 26 South latitude shall receive an additional
week’s annual leave for each completed year of continuous
service in the region on the basis of one-twelfth of a week for
each completed month.

3. Employees who are rostered to work their ordinary hours
on Sundays and/or public holidays during a qualifying period
of employment for annual leave shall be entitled to receive
additional annual leave as follows—

a. If 35 ordinary shifts on such days have been
worked—one week

b. If less than 35 ordinary shifts on such days have been
worked the employee shall be entitled to have one
additional day’s leave for each seven ordinary shifts
so worked, provided that the maximum additional
leave shall not exceed five working days.

4. An employee who during a qualifying period towards an
entitlement of annual leave was employed on a part time or
sessional basis may elect to take a lesser period of annual
leave calculated by converting the part time or sessional serv-
ice to equivalent full-time service.

5. The annual leave prescribed in this clause may be split
into portions, and may be taken in periods of one day or less,
by agreement between the employer and the employee.

6. Accrued annual leave may, by agreement between the
employer and employee, be taken before the completion of
52 weeks’ continuous service.

7. Annual leave may also, by agreement between the em-
ployer and employee, be taken in advance of it having accrued.
Provided that in such a case the advance payment shall be
offset against any future leave accrual or against monies oth-
erwise payable to the employee on termination. No refund is
required in the event of the death of the employee.

8. All annual leave taken shall be at the rate of salary appli-
cable at the time of taking such leave.

9. When the convenience of the hospital is served the em-
ployer may approve the deferment of the commencing date
for taking annual leave, but such approval shall only remain
in force for one year. The employer may renew the approval
for a further period of a year or further periods of a year. If, as
a result, the employee accumulates more than three years en-
titlement, the employer may impose conditions on the taking
of the leave.
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10. Notwithstanding the provisions of this clause, the em-
ployer may direct an employee to take accrued annual leave
and may determine the date on which such leave shall com-
mence.

11. Employees upon request shall receive their ordinary pay
and any allowances due to them for the period of their annual
leave prior to going on such annual leave.

12. a. If an employee lawfully leaves his or her employ-
ment, or that employment is terminated by the employer
through no fault of the employee, before the employee has
taken annual leave to which he or she is entitled, the employee
is to be paid for the untaken leave.

b. If an employee, employed at or above level 13, lawfully
leaves his or her employment, or that employment is termi-
nated by the employer through no fault of the employee, in
addition to the payment calculated in accordance with Clause
36(12)(a) of this Agreement, the employee shall be paid one-
twelfth of a week for each completed month of continuous
service in the region.  Payment for the additional leave shall
also be included with the payment made for annual leave to
the surviving spouse or estate of a deceased medical practi-
tioner.

c. If any employee leaves his or her employment, or that
employment is terminated by the employer, in circumstances
other than those referred to in paragraph a, before the em-
ployee has taken annual leave to which he or she is entitled,
the employee is only to be paid for any untaken leave that
relates to a completed year of service.

d. Payment in lieu of any untaken annual leave shall be made
on the death of an employee.

13. Annual leave loading has been annualised into the base
salary.

14. In the case of any medical practitioner transferring from
one employer to another employer covered by this Agreement
the annual leave entitlement may be transferred.

15. An employee who has accrued more than four weeks
annual leave may by written agreement with the employer
cash out some or all of the excess.

37.—PUBLIC HOLIDAYS
1. The following days shall be regarded as public holidays

for the purpose of this Agreement and shall be granted to full
time employees—

New Year’s Day, Australia Day, Labour Day, Good Fri-
day, Easter Monday, Anzac Day, Foundation Day,
Sovereign’s Birthday, Christmas Day, Boxing Day.

2. When a public holiday falls on a Saturday or Sunday the
holiday shall be observed on the next succeeding Monday,
provided that when Boxing Day falls on a Saturday, Sunday
or Monday the holiday shall be observed on the next succeed-
ing Tuesday.

3. When one or more public holidays fall during a period of
annual leave the holiday or holidays shall be observed on the
next succeeding work day or days as the case may be after
completion of that annual leave.

4. When a public holiday falls on a day when an employee
is rostered off duty and the employee has not been required to
work on that day the employee shall be paid as if the day was
an ordinary working day or if the employer agrees be allowed
to take a day’s holiday in lieu of the holiday at a time mutu-
ally acceptable to the employer and the employee

5. An employee who is required to be on call in accordance
with the provisions of Clause 35—On Call and Call Back of
this Agreement on a day observed as a public holiday during
what would normally have been the employee’s ordinary hours
shall be allowed to observe that holiday on a day mutually
acceptable to the hospital and the employee.

6. One additional day of paid leave shall be granted in 1999.
The additional day may be taken at a time agreed between the
employer and employee provided that the day is taken in 1999
and does not accrue. The additional day may be cashed in by
agreement between the employer and employee.

38.—SICK LEAVE
1. An employee who is incapacitated for duty in consequence

of illness or injury shall be entitled to be paid sick leave in
accordance with the provisions of this clause.

2. A full time employee shall accrue an entitlement of 10
days paid sick leave per annum. A part time employee shall
accrue a pro rata entitlement.

3. An employee in his/her first 12 months of service may
take up to 10 days paid sick leave in advance of the entitle-
ment having accrued. Sick leave taken in advance may be offset
against any future accrual or against monies otherwise pay-
able to the employee at the end of his/her employment.

4. The entitlement, to the extent that it is unused, shall accu-
mulate from year to year and may be taken in any subsequent
year.

5. An employee who is incapacitated for duty in consequence
of illness or injury shall, as soon as possible, notify the em-
ployer of the fact and also advise the likely date of resuming
duty.

6. No sick leave with pay exceeding two consecutive work-
ing days shall be granted without an adequate medical
certificate or other evidence satisfactory to the employer. Pro-
vided that the number of days sick leave which may be granted
without the production of a medical certificate shall not ex-
ceed, in the aggregate, five working days in any one calendar
year

7. An employee who is unable to resume duty on the expira-
tion of the period shown in the first certificate, shall produce
a further certificate and shall continue to do so upon the expi-
ration of the period respectively covered by such certificates.

8. Where an employee is ill during a period of annual leave
and produces at the time, or as soon as practicable thereafter,
medical evidence to the satisfaction of the employer that the
employee is or was as a result of the illness confined to the
employee’s place of residence or a hospital for a period of at
least seven consecutive calendar days, the employer may grant
the employee sick leave for the period during which the em-
ployee was so confined and reinstate the employee annual leave
equivalent to the period of confinement.

9. Where an employee is ill during the period of long serv-
ice leave and produces at the time or as soon as practicable
thereafter, medical evidence to the satisfaction of the employer
that the employee is or was confined to the employee’s place
of residence or a hospital for a period of at least fourteen con-
secutive calendar days, the employer may grant sick leave for
the period during which the employee was so confined and
reinstate the employee long service leave equivalent to the
period of confinement.

10. No leave on account of illness or injury shall be granted
with pay if the illness or injury has been caused by miscon-
duct of the employee or in any case of absence from duty
without sufficient cause.

11. Where an employee suffers a disability within the mean-
ing of s. 5 of the Workers’ Compensation and Rehabilitation
Act 1981, which necessitates that employee being absent from
duty, sick leave with pay shall be granted to the extent of sick
leave credits. In accordance with s. 80(2) of the Workers’ Com-
pensation and Rehabilitation Act 1981 where the claim for
workers’ compensation is decided in favour of the employee,
sick leave credit is to be reinstated and the period of absence
shall be granted as sick leave without pay.

12. a. Where an employee resigns or is terminated by the
employer through no fault of the employee and is engaged by
another respondent to this Agreement within seven days of
the expiration of any period for which payment in lieu of an-
nual leave or public holidays has been made, the period of
sick leave that has accrued to the employee’s credit shall re-
main to such employee’s credit and subclauses (2) and (3)
shall continue to apply to such employee.

b. Where an employee was, immediately prior to being em-
ployed by the employer, employed by any other WA
government employer, or by the Commonwealth or any other
State of Australia, and the period between the date when the
employee ceased previous employment and the date of the
employee commencing employment with the employer does
not exceed one week, or such further period as the employer
determines, the employer may credit that employee additional
sick leave credits up to those held at the date the employee
ceased the previous employment.

13. A pregnant employee shall not be refused sick leave by
reason only that the “illness or injury” encountered by the
employee is associated with the pregnancy.
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39.—LONG SERVICE LEAVE
1. Each employee shall be entitled to thirteen weeks long

service leave at their ordinary rate of pay on the completion
of each ten years of continuous service.

2. Notwithstanding the provisions of subclause (1) an em-
ployee who, during a qualifying period towards an entitlement
of long service leave was employed on either a part time or
sessional basis may elect to take a lesser period of long serv-
ice leave calculated by converting the part time or sessional
service to equivalent full-time service.

3. An employee shall take the long service leave to which
an entitlement has accrued at the convenience of the employer.

4. Subject to the approval of the employer an employee shall
take long service leave within three years of the leave becom-
ing due. Provided that the employer may approve the deferment
of taking long service leave beyond three years in “excep-
tional circumstances”. “Exceptional circumstances” shall
include retirement within five years of the date of entitlement.

Approval to defer the taking of long service leave may be
withdrawn or varied at any time by the employer giving the
employee notice in writing of the withdrawal or variation.

Employees having more than one entitlement to long serv-
ice leave at 1 November 1997 shall be required to clear one
full entitlement of long service leave by 1 November 2000
and a further full entitlement within each 3 years thereafter
until the employee’s entitlement to long service leave has been
cleared.

5. Upon the application of an employee, the employer may
approve the taking by the employee—

a. of double the period of long service leave entitle-
ment on half pay instead of the period of long service
leave entitlement on full pay; or

b. of any portion of long service leave entitlement on
full pay or double the portion on half pay, provided
that the minimum portion of long service leave enti-
tlement taken shall be one complete month’s
entitlement or a multiple thereof.

6. Continuous service shall not include—
a. any period during which an employee is absent on a

long service leave entitlement or any portion thereof;
b. any period exceeding two weeks during which the

employee is absent on leave without pay, unless the
employer determines otherwise;

c. any service by an employee who resigns, is dismissed
or whose services are otherwise terminated other than
service prior to such resignation, dismissal or termi-
nation when that prior service had actually entitled
the employee to long service leave.

7. A lump sum payment for long service leave accrued in
accordance with this clause and for pro-rata long service leave
shall be made in the following cases—

a. As a retiring allowance, to an employee who retires
at or over the age of fifty five years or who is retired
on the grounds of ill health, provided that no pay-
ment shall be made for pro-rata long service leave
unless the employee has completed twelve months’
continuous service.

b. To an employee who, not having resigned, is retired
for any other cause; provided that no payment shall
be made for pro-rata long service leave unless the
employee has completed three years’ continuous
service before the date of retirement.

c. To the estate of an employee in the event of death,
unless the employee is survived by a spouse legally
dependent on him/her or some other person legally
so dependent who is approved by the employer for
the purpose. Provided that no payment shall be made
for pro-rata long service leave unless the employee
had completed twelve months’ continuous service
prior to the date of death.

8. a. An employee may, prior to commencing long service
leave, apply to change the commencement date and the em-
ployer may approve the change.

b. Subject to the provisions of subclause (6) the service of
an employee shall not be deemed to have been broken if the

employee’s employment is ended by the employer for any
reason other than misconduct or unsatisfactory service but only
if—

(i) the employee resumes employment under this Agree-
ment not later than six months from the day on which
the employment ended; and

(ii) payment pursuant to subclause (7) of this clause has
not been made.

9. a. Where an employee, immediately prior to being em-
ployed by the employer was employed by any other WA
government employer or by the Commonwealth or any other
State of Australia, and the period between the date when that
employee ceased the previous employment and the date of
commencing employment with the new employer does not
exceed one week, or such further period as the employer de-
termines, that employee shall be entitled to thirteen weeks of
long service leave on full pay on the date determined by—

(i) calculating the pro rata portion of long service leave
to which the employee would have been entitled up
to the date of appointment by the employer in ac-
cordance with the provisions that applied to the
previous employment referred to, but in calculating
that period of pro rata long service leave, any long
service leave taken or any benefit granted in lieu of
any such long service leave during that employment
shall be deducted from any long service leave to
which the employee may become entitled under this
clause; and

(ii) by calculating the balance of the long service leave
entitlement of the employee upon appointment by
the employer in accordance with the provisions of
subclause(1) of this clause.

b. In addition to any entitlement arising from the applica-
tion of paragraph (a) of this subclause, an employee previously
employed by any other WA government employer may, on
approval of the employer be credited with any period of long
service leave to which the employee became entitled during
the former employment but had not taken at the date of ap-
pointment with the employer provided the former employer
had given approval for the employee to accumulate the enti-
tlement.

c. An employee previously employed by the Commonwealth
or by any other State of Australia shall not proceed on any
period of long service leave without the express approval of
the employer until the employee has served a period of not
less than three years’ continuous service under this Agree-
ment and becomes entitled to long service leave on full pay.

d. Nothing in this Agreement confers on any employee pre-
viously employed by the Commonwealth or by any other State
of Australia any entitlement to a complete period of long serv-
ice leave that accrued in the employee’s favour prior to the
date on which the employee commenced employment under
this Agreement.

10. An employee who has elected to retire at or over the age
of 55 years and who will complete not less than twelve months’
continuous service before the date of retirement may apply to
take pro rata long service leave before the date of retirement,
based on continuous service of a lesser period than that pre-
scribed by subclause (1) for a long service leave entitlement.

11. An employee may by written agreement with the em-
ployer cash out some or all of his/her long service leave
entitlement.

40.—FAMILY LEAVE
1. An employee is entitled to paid family leave of up to two

days in a calendar year to care for an ill family member pro-
vided the days used are sick leave entitlements accrued from
the previous years of service and are not the employee’s enti-
tlements for the current year.

2. In this clause, “family member” means—
a. A spouse (including a former spouse, a de facto

spouse and a former de facto spouse) of the em-
ployee; or

b. A child or an adult child (including an adopted child,
a step child or an ex nuptial child), parent, grand-
parent, grandchild or sibling of the employee or
spouse of the employee; or
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c. Any other person who lives with the employee as a
member of the employee’s family.

3. Family leave is not cumulative from year to year.
4. An absence on family leave must, if required by the em-

ployer, be supported by a certificate, dated at the time of the
absence, from a registered medical practitioner, stating that
the family member was ill.

41.—BEREAVEMENT LEAVE
1. An employee is entitled to paid bereavement leave for up

to two days on the death of a family member (as defined in
clause 40, subclause 2).

2. If required by the employer, bereavement leave must be
supported by evidence that would satisfy a reasonable person
as to—

a. the death that is the subject of the leave sought; and
b. the relationship of the employee to the deceased per-

son.

42.—PARENTAL LEAVE
An employee shall be entitled to Parental Leave in accord-

ance with Division 6—Parental Leave of the Minimum
Conditions of Employment Act 1993.

43.—LEAVE FOR COLLEGE OFFICE BEARERS
National Office Bearers of Medical Colleges shall be al-

lowed up to 5 days of paid leave each year to attend to functions
required of their office.

Provided that this shall, unless otherwise agreed between
the employers and the Association, only apply to the offices
of President, Vice President, Treasurer, Secretary for Colleges
and Faculties which are formally recognised by the National
Specialist Qualifications Advisory Committee of Australia.

44.—SPECIAL LEAVE
Special leave with or without pay for conferences and other

purposes including study leave may be granted at the discre-
tion of the employer.

Special leave shall not be available to sessional employees
for conferences or education or professional development
purposes. This shall not preclude employer initiated programs.

 45.—HIGHER DUTIES
An employee who is directed by the employer to act in a

position which carries a higher rate of pay than that which he
or she usually performs, and who performs the full duties and
accepts the full responsibility of the higher position for more
than ten consecutive working days, shall be paid the higher
rate whilst so engaged.

46.—TRAVEL ALLOWANCE
1. Reasonable costs of travel will be provided for calls to

the hospital out of normal working hours.
2. An employee required by the employer to visit another

centre in the course of official duties shall have reasonable
costs of travel provided. This subclause shall not apply to travel
between the employee’s home and daily place of work.

47.—CALCULATION OF PENALTIES
Where an employee works hours which would entitle that

employee to payment of more than one of the monetary pen-
alties payable in accordance with the relevant overtime, public
holidays, on call and call back or shift and weekend work
provisions of this Agreement, only the highest of any such
penalty shall be payable.

48.—MEAL ALLOWANCES
1. The employer shall supply a meal to any employee—

a. Whose rostered period of duty necessitates the em-
ployee taking a second or subsequent meal; or

b. Who is required to work overtime which necessi-
tates the taking of a meal away from the employees
usual place of residence.

2. Where the employer cannot supply a meal the employee
shall be reimbursed for each meal purchased at the following
rates—

Breakfast: $6.25 Lunch: $7.70 Evening: $9.25

Provided that these rates will be automatically adjusted in
accordance with adjustments to the rates prescribed in Sched-
ule H—Overtime of the Public Service Award 1992 as
amended or its successor.

49.—CLAIMS FOR PAYMENT OF ENTITLEMENTS
Employees shall submit claims for payment of overtime,

call backs or other entitlements for which they have not been
formally rostered in the pay period within which the entitle-
ment arose or in the following period.

50.—RECOVERY OF OVERPAYMENTS
1. Where an employee is paid for work not subsequently

performed or is otherwise overpaid, the employer will, after
consultation with the employee, make adjustments to the em-
ployee’s subsequent fortnightly salary payments.

2. A one-off overpayment will be recovered in the pay pe-
riod immediately following the pay period in which it was
made, or in the period immediately following the pay period
in which it was discovered that overpayment had occurred.

3. Cumulative overpayments will be recovered at a rate
agreed between the employer and the employee, provided that
the rate is not less than the rate at which it was overpaid or
$50.00 per week, whichever is the lesser amount per pay pe-
riod.

51.—CONFIDENTIALITY
A medical practitioner shall not be bound, without the pa-

tient’s consent, to divulge any information which the medical
practitioner has acquired in attending the patient to any per-
son other than the Medical Superintendent, Deputy Medical
Superintendent or senior medical staff of the hospital, the
Health Department of Western Australia or the Commissioner
of Health or Commissioner’s delegate when the medical prac-
titioner is seconded to a hospital for which the Commissioner
or the Commissioner’s delegate acts as Medical Superintend-
ent.

52.—INTRODUCTION OF CHANGE
1. a. Where an employer has made a definite decision to

introduce major changes in production, programme, organi-
sation, structure or technology that are likely to have significant
effects on employees, the employer shall notify the employ-
ees who may be affected by the proposed changes and the
Association.

b. “Significant effects” include termination of employment,
major changes in the composition, operation or size of the
employer’s workforce or in the skills required; the elimina-
tion or diminution of job opportunities, promotion
opportunities or job tenure; the alteration of hours of work;
the need for retraining or transfer of medical practitioners to
other work or locations and restructuring of jobs.

Provided that where the Agreement provides for alteration
of any of the matters referred to herein an alteration shall be
deemed not to have significant effect.

2. a. The employer shall discuss with the employee affected
and the Association, inter alia, the introduction of the changes
referred to in subclause (1) hereof, the effects the changes are
likely to have on employees, measures to avert or mitigate the
adverse effects of such changes on employees and shall give
prompt consideration to matters raised by the employees and/
or the Association in relation to the changes.

b. The discussion shall commence as early as practicable
after a firm decision has been made by the employer to make
the changes referred to in subclause (1) hereof.

c. For the purposes of such discussion, the employer shall
provide to the employees concerned and the Association, all
relevant information about the changes including the nature
of the changes proposed; the expected effects of the changes
on medical practitioners and any other matters likely to affect
employees provided that the employer shall not be required
to disclose confidential information the disclosure of which
would be inimical to his/her interests.

53.—DISPUTE SETTLING PROCEDURES
1. Subject to Clause 3 No Further Claims, to the provisions

of the Industrial Relations Act, 1979 and Clause 52—Intro-
duction of Change any questions, disputes or difficulties raised
by a party to this Agreement, shall be settled in accordance
with the following procedures.
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2. Where the matter is raised by a employee, or a group of
employees, the following steps shall be observed—

a. The employee(s) concerned shall discuss the matter
with the Head of Department. If the matter cannot
be resolved at this level the Head of Department shall,
within three working days, refer the matter to the
General manager (or medical delegate where appli-
cable) and the employee(s) shall be advised
accordingly.

 b. The General Manager (or medical delegate where
applicable) shall, if so able, answer the matter raised
within one week of it being referred and if the Gen-
eral Manager (or medical delegate where applicable)
is not able, refer the matter to the Hospital Board for
its attention, and the employee(s) shall be advised
accordingly.

c. If the matter has been referred in accordance with
paragraph (a) above the employee(s) or the appro-
priate AMA hospital medical practitioner
representative shall notify the Association, to enable
the opportunity of discussing the matter with the
employer.

d. The employer shall, as soon as practicable after con-
sidering the matter before it, advise the employee(s)
or, where necessary, the Association of its decision.
Provided that such advice shall be given within one
month of the matter being referred to the employer.

e. Where the parties agree that a matter is non-indus-
trial it may by agreement be referred to other
appropriate bodies (eg relevant Royal Colleges) for
advice and/or assistance.

f. Nothing in this procedure shall prevent the parties
agreeing to shorten or extend the periods prescribed.

3. Subject to Clause 3—No Further Claims, should a ques-
tion, dispute or difficulty remain in dispute after the above
processes have been exhausted the matter may—

a. be referred by either party to the Western Australian
Industrial Relations Commission (provided that per-
sons involved in the question, dispute or difficulty
must confer among themselves and make reason-
able attempts to resolve questions, disputes or
difficulties before taking these matters to the Com-
mission); or

b. where the parties agree, be referred to another inde-
pendent arbitrator chosen by the parties or as a last
resort nominated by the Public Sector Commission.

In such a case—
(i) either party may be represented in the arbitra-

tion by an agent or legal practitioner and shall
bear the costs of that representation;

(ii) the employer will meet the costs of the arbi-
tration. Provided that where the arbitrator
determines that a claim is frivolous or vexa-
tious, the arbitrator may assign the costs of
the arbitration (but not the costs of represen-
tation) against the claimant or apportion them
in any manner between the parties. The par-
ties undertake to accept the arbitrated decision
as final and binding.

4. Industry wide issues will be dealt with by discussions
between the appropriate Association official(s) and employer
representative(s). Should a matter remain in dispute after dis-
cussions have been exhausted it may be dealt with in
accordance with subclause 53 (3).

5. While the above procedures are being followed no party
shall take action, of any kind, which may frustrate a settle-
ment in accordance with the above procedures. The status quo
(ie the condition applying prior to the issue arising) will re-
main until the issue is resolved in accordance with the above
procedures.

6. Where the employer seeks to discipline or terminate an
employee the following steps shall be observed—

a. Where an employee commits a misdemeanour, the
employee’s immediate supervisor or any authorised
medical practitioner may reprimand the employee
so that the employee understands the nature and
implications of his/her conduct. The employee has a
right to be represented when being reprimanded.

b. The first two reprimands shall take the form of warn-
ings and, if given verbally, shall be confirmed in
writing as soon as practicable after the giving of the
reprimand.

c. Should it be necessary, for any reason, to reprimand
an employee three times, the contract of service shall,
upon the giving of that third reprimand, be termina-
ble in accordance with the provisions of this
Agreement.

d. This procedure shall not, limit the right of the em-
ployer to summarily dismiss a medical practitioner
for misconduct. Nor shall it limit the right of an
employee to refer a claim for alleged wrongful or
unlawful termination to a Board of Reference.

PART 5—SCHEDULES

SCHEDULE A—MEDICAL OFFICERS FULL TIME SALARIES (BASED ON 40 HOUR WEEK)
CLASSIFICATION LEVEL  BASE ANNUAL BASE ANNUAL

SALARY AT FPP SALARY AT FPP
1 JANUARY 1999 1 JANUARY 2000

INTERN  1  43673  44983
RMO (YR 1)  2  46778  48181
RMO (YR 2)  3  49950  51449
RMO (YR 3)  4  51877  53433
REGISTRAR (YR 1)  5  53884  55500
SUPERVISED MEDICAL OFFICER (YR 1)1

REGISTRAR (YR 2)  6  57994  59734
SUPERVISED MEDICAL OFFICER (YR 2)
TRAINEE MEDICAL ADMIN REGISTRAR (YR 1)
TRAINEE PUBLIC HEALTH PHYSICIAN (YR 1)
REGISTRAR (YR 3)  7  61458  63301
SUPERVISED MEDICAL OFFICER (YR 3)
TRAINEE MEDICAL ADMIN REGISTRAR (YR 2)
TRAINEE PUBLIC HEALTH PHYSICIAN (YR 2)
TRAINEE PSYCHIATRIST (YR 1)
REGISTRAR (YR 4)  8  65079  67030
SUPERVISED MEDICAL OFFICER (YR 4)
TRAINEE MEDICAL ADMIN REGISTRAR (YR 3)
TRAINEE PUBLIC HEALTH PHYSICIAN (YR 3)
TRAINEE PSYCHIATRIST (YR 2)
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CLASSIFICATION LEVEL  BASE ANNUAL BASE ANNUAL
SALARY AT FPP SALARY AT FPP
1 JANUARY 1999 1 JANUARY 2000

SENIOR REGISTRAR (YR 1)  9  67631  69660
SUPERVISED MEDICAL OFFICER (YR 5)
TRAINEE MEDICAL ADMIN REGISTRAR (YR 4)
TRAINEE PUBLIC HEALTH PHYSICIAN (YR 4)
TRAINEE PSYCHIATRIST (YR 3)
SENIOR REGISTRAR (YR 2)  10  71502  73647
SUPERVISED MEDICAL OFFICER (YR 6)
TRAINEE PSYCHIATRIST (YR 4)
SENIOR REGISTRAR (YR 3)  11  78436  80789
SUPERVISED MEDICAL OFFICER (YR 7)
TRAINEE PSYCHIATRIST (YR 5)
SENIOR REGISTRAR(YR 4)  12  85622  88191
SUPERVISED MEDICAL OFFICER (YR 8)
TRAINEE PSYCHIATRIST (YR 6)—ELECTIVE
 YEAR ONLY

1 The salary of a Supervised Medical Officer, who commenced employment prior to 22 April 1998, shall be within the range of
levels 7 to 12 inclusive, based on years of relevant experience in that capacity.

SCHEDULE B—ARRANGEMENT A—FULL TIME SALARIES
CLASSIFICATION LEVEL  BASE ANNUAL BASE ANNUAL

SALARY AT FPP SALARY AT FPP
22 FEBRUARY 1999 1 JANUARY 2000

HEALTH SERVICE MEDICAL 13 101678 105237
PRACTITIONER (YR 1)
HEALTH SERVICE MEDICAL 14 106289 110009
PRACTITIONER (YR 2)
HEALTH SERVICE MEDICAL 15 110872 114753
PRACTITIONER (YR 3—5)
 SNR MED PRACTITIONER
HEALTH SERVICE MEDICAL PRACTITIONER (YR 6) 16 115479 119521
VRGP (YR 1)
SNR MED PRACTITIONER
HEALTH SERVICE MEDICAL PRACTITIONER (YR 7) 17 121307 125553
VRGP (YR 2)
SNR MED PRACTITIONER
CONSULTANT (YR 1)
HEALTH SERVICE MEDICAL PRACTITIONER 18 124451 128807
(YR 8 & ABOVE)
CONSULTANT (YR 2)
VRGP (YR 3)
SNR MEDICAL PRACTITIONER (MAX.
STARTING POINT GP—SEE CLAUSE 24(3))
CONSULTANT (YR 3) 19 125739 130140
VRGP (YR 4)
SNR MEDICAL PRACTITIONER
CONSULTANT (YR 4) 20 127613 132079
VRGP (YR 5)
SNR MEDICAL PRACTITIONER
CONSULTANT (YR 5) 21 131803 136416
SNR MEDICAL PRACTITIONER
CONSULTANT (YR 6) 22 134424 139129
SNR MEDICAL PRACTITIONER
CONSULTANT
SNR MEDICAL PRACTITIONER 23 140085 144988
LEVEL 23 ONLY AVAILABLE AFTER 13TH YR
OF EXPERIENCE—SEE CLAUSE 24(6)

Note: Years refer to years of experience. A General Practitioner appointed as a Senior Medical Practitioner shall advance two
salary points up to a maximum of level 18 and after 12 months at level 18 may proceed by annual increments to level 23, subject
to the conditions applying to level 23.

A consultant appointed as a Senior Medical Practitioner shall advance two salary points then proceed by annual increments to
the maximum of level 23 subject to the conditions applying to level 23 and after 12 months at level 23 be paid an allowance at the
maximum level prescribed by Clause 24(7) of this Agreement in addition to the prescribed salary.

SCHEDULE C—ARRANGEMENT B—FULL TIME SALARIES
CLASSIFICATION LEVEL  BASE ANNUAL BASE ANNUAL

SALARY AT FPP SALARY AT FPP
22 FEBRUARY 1999 1 JANUARY 2000

HEALTH SERVICE MEDICAL 13 87653 90721
PRACTITIONER (YR 1)
HEALTH SERVICE MEDICAL 14 91629 94836
PRACTITIONER (YR 2)
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CLASSIFICATION LEVEL  BASE ANNUAL BASE ANNUAL
SALARY AT FPP SALARY AT FPP

22 FEBRUARY 1999 1 JANUARY 2000
HEALTH SERVICE MEDICAL 15 95580 98925
PRACTITIONER (YR 3—5)
 SNR MED PRACTITIONER
HEALTH SERVICE MEDICAL 16 99550 103034
PRACTITIONER (YR 6)
VRGP (YR 1)
SNR MED PRACTITIONER
HEALTH SERVICE MEDICAL 17 104575 108235
PRACTITIONER (YR 7)
VRGP (YR 2)
SNR MED PRACTITIONER
CONSULTANT (YR 1)
HEALTH SERVICE MEDICAL 18 107286 111041
PRACTITIONER (YR 8 & ABOVE)
CONSULTANT (YR 2)
VRGP (YR 3)
 SNR MEDICAL PRACTITIONER
(MAX. STARTING POINT GP—SEE
CLAUSE 24(3))
CONSULTANT (YR 3) 19 108396 112190
VRGP (YR 4)
SNR MEDICAL PRACTITIONER
CONSULTANT (YR 4) 20 110012 113862
VRGP (YR 5)
SNR MEDICAL PRACTITIONER
CONSULTANT (YR 5) 21 113623 117600
SNR MEDICAL PRACTITIONER
CONSULTANT (YR 6) 22 115883 119939
SNR MEDICAL PRACTITIONER
CONSULTANT 23 120763 124990
SNR MEDICAL PRACTITIONER
LEVEL 23 ONLY AVAILABLE AFTER 13TH YR
OF EXPERIENCE—SEE CLAUSE 24(6)

Note: Years refer to years of experience. A General Practitioner appointed as a Senior Medical Practitioner shall advance two
salary points up to a maximum of level 18 and after 12 months at level 18 may proceed by annual increments to level 23, subject
to the conditions applying to level 23.

A consultant appointed as a Senior Medical Practitioner shall advance two salary points then proceed by annual increments to
the maximum of level 23 subject to the conditions applying to level 23 and after 12 months at level 23 be paid an allowance at the
maximum level prescribed by Clause 24(7) of this Agreement in addition to the prescribed salary.

SCHEDULE D—SESSIONAL BASE RATES
CLASSIFICATION LEVEL  BASE ANNUAL BASE ANNUAL

SALARY AT FPP SALARY AT FPP
22 FEBRUARY 1999 1 JANUARY 2000

HEALTH SERVICE MEDICAL 13 194.91 201.73
PRACTITIONER (YR 1)
HEALTH SERVICE MEDICAL 14 203.75 210.88
PRACTITIONER (YR 2)
HEALTH SERVICE MEDICAL 15 212.54 219.98
PRACTITIONER (YR 3—5)
SNR MED PRACTITIONER
HEALTH SERVICE MEDICAL 16 221.36 229.11
PRACTITIONER (YR 6)
VRGP (YR 1) SNR MED PRACTITIONER
HEALTH SERVICE MEDICAL 17 232.53 240.67
PRACTITIONER (YR 7)
VRGP (YR 2)
SNR MED PRACTITIONER
CONSULTANT (YR 1)
HEALTH SERVICE MEDICAL 18 238.57 246.92
PRACTITIONER (YR 8 & ABOVE)
CONSULTANT (YR 2)
VRGP (YR 3)
SNR MEDICAL PRACTITIONER
(MAX. STARTING POINT GP—SEE
CLAUSE 24(3))
CONSULTANT (YR 3) 19 241.04 249.48
VRGP (YR 4)
SNR MEDICAL PRACTITIONER
CONSULTANT (YR 4) 20 244.63 253.19
VRGP (YR 5)
SNR MEDICAL PRACTITIONER



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.244

CLASSIFICATION LEVEL  BASE ANNUAL BASE ANNUAL
SALARY AT FPP SALARY AT FPP

22 FEBRUARY 1999 1 JANUARY 2000
CONSULTANT (YR 5) 21 252.66 261.50
SNR MEDICAL PRACTITIONER
CONSULTANT (YR 6) 22 257.68 266.70
SNR MEDICAL PRACTITIONER
CONSULTANT 23 268.54 277.94
SNR MEDICAL PRACTITIONER
LEVEL 23 ONLY AVAILABLE AFTER
13TH YR OF EXPERIENCE—SEE
CLAUSE 24(6)

Note: Years refer to years of experience. A General Practitioner appointed as a Senior Medical Practitioner shall advance two
salary points up to a maximum of level 18 and after 12 months at level 18 may proceed by annual increments to level 23, subject
to the conditions applying to level 23.

A consultant appointed as a Senior Medical Practitioner shall advance two salary points then proceed by annual increments to
the maximum of level 23 subject to the conditions applying to level 23 and after 12 months at level 23 be paid an allowance at the
maximum level prescribed by Clause 24(7) of this Agreement in addition to the prescribed salary.

SCHEDULE E—MOTOR VEHICLE ALLOWANCES
Area and Details Engine Displacement

(in Cubic Centimetres)
Over  Over  1600cc

2600cc 1600cc &  & under
- 2600cc

Rate per Kilometre (Cents)
Metropolitan Area 63.3 54.9 48.7
South West Land Division 65.1 56.5 50.2
North of 23.5° South Latitude 71.4 62.3 55.5
Rest of the State 74.3 58.4 51.8

PART 6—SIGNING OF AGREEMENT, COMMON SEAL
The Common Seal of the  Nickol Bay Hospital Board was
duly affixed in the presence of:
...............(Signed)................. Common Seal
Dated 7/11/00

The Common Seal of the Australian Medical Association
(Western Australia) Incorporated was duly affixed in the pres-
ence of:
...............(Signed)................. Common Seal
Dated    /    /

WESTERN AUSTRALIAN GOVERNMENT
RAILWAYS COMMISSION DRIVER PASSENGER

SERVICES STATE AGREEMENT 2000.
No. AG 293 of 2000.

2000 WAIRC 01760
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES WESTERN AUSTRALIAN

GOVERNMENT RAILWAYS
COMMISSION, APPLICANT
v.
THE AUSTRALIAN RAIL, TRAM
AND BUS INDUSTRY UNION OF
EMPLOYEES, WEST AUSTRALIAN
BRANCH, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED WEDNESDAY, 10 JANUARY 2001
FILE NO AG 293 OF 2000
CITATION NO. 2001 WAIRC 01760
_______________________________________________________________________________

Result Agreement registered
Representation
Applicant Ms J Hayman
Respondent Mr R C Wells and Mr R Curran
_______________________________________________________________________________

Order.
HAVING heard Ms J Hayman on behalf of the Applicant and
Mr R C Wells and Mr R Curran on behalf of the Respondent,

and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

(1) THAT the Western Australian Government Railways
Commission Driver Passenger Services State Agree-
ment 2000 as filed in the Commission on 22
December 2000 in the terms of the following sched-
ule be and is hereby registered as an industrial
agreement.

(2) THAT the Westrail Driver Passenger Services State
Agreement 1998 AG 98 of 1998 be and is hereby
cancelled.

(Sgd.) J.H. SMITH,
[L.S.] Commissioner.

Schedule.

1.—TITLE
This agreement shall be known as the Western Australian

Government Railways Commission Driver Passenger
Services State Agreement 2000.

2.—ARRANGEMENT

PART I—GENERAL PROVISIONS
1. Title
2. Arrangement
3. Parties
4. Area and scope
5. Term of agreement
6. Objectives
7. Annual Leave
8. Public Holidays
9. Long Service Leave

10. Sick Leave
11. Union Leave
12. Family Leave
13. Other Leave
14. Absence from Duty
15. Payment of Wages
16. Salary Packaging
17. Training
18. Health and Fitness
19. Stand Down
20. Resolution of Disputes
21. Number of Employees Bound

PART II—DRIVER PASSENGER SERVICES
22. Contract of Employment
23. Hours of Duty and Shift Arrangements
24. Minimum Time Off Duty
25. Procedure when Rostered on Duty and not required
26. Additional Hours
27. Late Night Train Services
28. New Year’s Eve Payments
29. Fatigue Management Principles
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30. Rates of Pay
31. Request Day
32. Balancing of Shifts
33. On Call
34. Travelling Expenses
35. Shift Break
36. Main Line Working
37. Marshalling
38. Railcar/Locomotive Configurations
39. Operation of Railcars and Locomotives
40. Knowledge of Roads

PART III—DRIVER COORDINATOR
41. Contract of Employment
42. Hours of Duty and Shift Arrangements
43. Minimum Time Off Duty
44. Additional Hours
45. Rates of Pay
46. Signatories

PART I—GENERAL PROVISIONS

3.—PARTIES
This agreement shall be binding on the Western Australian

Government Railways Commission (“the employer”) and The
Australian, Rail, Tram and Bus Industry Union of Employ-
ees, West Australian Branch (“the union”).

4.—AREA AND SCOPE
(1)  This agreement shall be binding upon—

(a) The union and employees who are employed by the
employer in the classification of driver passenger
services, driver trainer or driver coordinator, Urban
Passenger Group;

(b) the employer
(2) This agreement replaces Agreement AG 98 of 1998 and

operates to the exclusion of the provisions of the Government
Railways Locomotive Enginemen’s Award 1973—1990, No.
13 of 1973.

5.—TERM OF AGREEMENT
This agreement shall operate for a period of 24 months from

30 November 2000.

6.—OBJECTIVES
The parties recognise that the employer, as a major trans-

porter of people in the Perth metropolitan area, is required to
operate in an increasingly competitive market. Thus the key
objectives are to ensure—

(1) Urban rail passenger services are crewed in the most
effective and efficient manner to achieve and main-
tain world’s best practice standards;

(2) A quality service is provided to customers which is
flexible and responsive to changing circumstances
with the goal of retaining and increasing our market
share;

(3) That the relationship between the employer and the
employees is one of mutual respect which recog-
nises the rights and needs of the employer and
employees;

(4) That employees are provided with secure and satisfying
employment underpinned by appropriate accredited training
and development.

7.—ANNUAL LEAVE
(1) A period of five weeks’ leave on full pay will be allowed

annually to an employee after a period of 12 months continu-
ous service with the employer.

(2) Annual leave entitlements shall accrue weekly.
(3) By agreement between the employer and the employee

leave may be—
(a) taken in one or more parts; and
(b) allowed to accumulate for two years.

(4) Employees resuming from annual leave will work the
rostered shift on the day following the completion of the leave.

(5) Part-time employees—
Part-time employees will be granted annual leave to

the extent and in the manner prescribed in subclauses
(1), (2), and (3) and—
(a) for employees who consistently worked a regular

number of ordinary hours during the whole of their
qualifying service, they will continue to be paid on
that basis during their leave;

(b) for employees who worked a varying number of
weekly hours during their qualifying service, they
will be paid on the basis of the average ordinary hours
worked during their qualifying service.

(c) For the purposes of this subclause “qualifying serv-
ice” means—

(i) the 52 weeks immediately prior to the taking
of the annual leave; or,

(ii) where the employee has been employed in a
part time capacity for less than 52 weeks, the
period of part time employment.

(6) Every year before March 31 the employer shall post a
roster at each depot showing the planned dates for clearance
of annual leave by employees.

(7) The leave rostering arrangements shall provide for em-
ployees to share equitably the opportunity for clearance of
leave at particular seasons and periods of demand.

8.—PUBLIC HOLIDAYS
(1) The following days shall be public holidays—

New Year’s Day
Australia Day
Labour Day
Good Friday
Easter Monday
Anzac Day
Foundation Day
Celebration Day
Christmas Day
Boxing Day

(2) When any of the days mentioned above falls on a Satur-
day or on a Sunday, the public holiday will not be observed
on the Saturday or Sunday but will be observed on the fol-
lowing Monday and the Saturday or the Sunday as the case
may be will be an ordinary working day. When Boxing Day
falls on a Sunday or Monday, the public holiday will not be
observed on the Sunday or Monday but will be observed on
the following Tuesday and the Sunday will be an ordinary
working day.

(3) An employee required to work ordinary hours on any
public holiday will be paid 1.5 times the ordinary rate of pay
for time worked on that day plus eight hours pay at the em-
ployee’s ordinary rate of pay.

(4) An employee rostered to work but not required to work
on a day solely because it is a public holiday will be paid at
the employee’s ordinary rate of pay for the time that the em-
ployee would have worked on the day had it not been a holiday.

(5) If a public holiday falls on a day on which an employee
is not rostered for work the employee will be paid eight hours
pay at the employee’s ordinary rate of pay for that day.

(6) (a) Where an employee works into a day which is a pub-
lic holiday but does not work later than 0400 hours on the
public holiday, time worked up to 0400 hours will be deemed
not to have worked on a public holiday and in addition,

(i) where the employee is not rostered to work again on
that day, the employee will be paid in accordance
with subclause (5): or

(ii) where the employee is rostered to work again on
that day the employee will be paid for that further
rostered time in accordance with subclause (3) or
(4).

(b) Where an employee works into a day which is a public
holiday and works beyond 0400 hours the employee will be
paid for all time worked into the public holiday at 1.5 times
the ordinary rate of pay and the employee will be deemed not
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to have been rostered to work on a public holiday and in addi-
tion, where the employee is rostered to work again on that
day the employee will be paid for that further rostered time in
accordance with subclause (3) or (4).

(7) Where a public holiday falls within a period of approved
paid leave (except long service leave) such day shall be paid
as a public holiday.

9.—LONG SERVICE LEAVE
(1) After each ten years’ continuous service with the em-

ployer, an employee shall be entitled to 13 weeks’ long service
leave. Long service leave shall be taken in one period, unless
otherwise agreed between the employer and the employee.

(2) For the purpose of this clause service as an employee
includes any period during which the employee is absent on
paid leave but does not include any period exceeding two con-
tinuous weeks during which the employee is absent on leave
without pay including parental leave.

(3) Where a public holiday falls within an employee’s pe-
riod of long service leave such day shall be deemed to be a
portion of the long service leave and no other payment or
benefit shall apply.

(4) Long service leave shall be paid at the employee’s rate
of pay as prescribed in clause 30 or clause 45—Rates of Pay.

(5) An employee will be entitled to pro rata long service
leave only if employment is terminated—

(a) by the employer for other than disciplinary reasons;
(b) due to the retirement of the employee on the grounds

of ill health; or
(c) due to the death of the employee, in which case the

payment would be made to the employee’s estate.
(6) For the purposes of determining long service leave enti-

tlement, the expression “continuous service” includes any
period during which the employee is absent on paid leave but
does not include any period exceeding two continuous weeks
during which the employee is absent on parental leave or leave
without pay.

(7) Continuity of service shall not be broken by the absence
of the employee on any form of approved leave or by the stand-
ing down of an employee under the terms of this agreement.

(8) An employee may elect to buy out the employee’s future
accrual of long service leave at the rate of 1.87% times the
ordinary rate of pay.

(a) For the period the employee receives this additional
buy out allowance the employee will no longer ac-
crue long service leave entitlements.

(b) An employee who elects to buy out the future ac-
crual of long service leave will have any pro rata
long service leave which had accumulated up to the
commencement date of the buy out arrangement pre-
served until the accrual date for that leave would
have ordinarily become due.

(c) At the time of the preserved long service leave enti-
tlement becoming due it will then be available to the
employee as accrued long service leave.

(9) For the purpose of this clause service shall not include
any period for which the employee has received a payment in
lieu of long service leave but such period shall not be deemed
to break the continuity.

10.—SICK LEAVE
(1) In the event of an employee being sick the employee

may be paid up to 80 hours sick leave for each completed year
of service for ordinary time lost from duty as a result of such
sickness.

(2) The employer may request a medical certificate for
(a) all future sicknesses after the employee has taken

two (2) separate absences without a certificate due
to sickness in any one year,

(b) for absences for sickness for more than two days.
(3) Part-time employees accrue sick leave pro rata accord-

ing to ordinary hours worked.
(4) Paid sick leave will be debited in accordance with the

rostered hours the employee would have worked had the em-
ployee not been absent.

(5) Notwithstanding the provisions of subclause (2) of this
clause, the employer may require an employee to provide rea-
sonable proof of the authenticity of any absence claimed to
result from sickness. Proof may be required regardless of
whether or not the employee claims payment for the absence.

11.—UNION LEAVE
(1) Employees who are accredited representatives of the un-

ion may be allowed reasonable unpaid leave to attend to union
business.

(2) The employer shall be notified of any request for such
leave in sufficient time to allow appropriate arrangements to
be made.

(3) Leave shall not be granted where the absence of the em-
ployee on union business will disrupt services or involve
additional cost for the employer.

12.—FAMILY LEAVE
(1) An employee may be granted up to five days paid leave

per year to care for a sick family member.
(2) Leave granted shall be debited from accrued sick leave

or, where there is insufficient accrued sick leave, from ac-
crued annual leave.

(3) Family leave is not to be taken where another person is
available to care for the sick family member.

The employer may require reasonable proof, which may
include a medical certificate, of the sickness of the family
member.

13.—OTHER LEAVE
Employees are entitled to bereavement leave, parental leave,

study leave, military leave, emergency services leave, leave to
attend for jury service, and leave without pay in accordance
with the employer’s policies as amended from time to time.

14.—ABSENCE FROM DUTY
(1) An employee unable to attend work as required must

notify the employee’s supervisor at least three hours before
the employee’s required starting times or in sufficient time to
allow alternative arrangements to be made.

(2) An employee who is absent from duty and whose next
rostered working shift commences prior to 1500 hours must
inform the employee’s supervisor of the employee’s availability
for duty by no later than 1500 hours the previous day. Where
the employee’s next rostered shift commences at or after 1500
hours the employee must inform the supervisor of the em-
ployee’s availability for duty by 1000 hours on the same day.

15.—PAYMENT OF WAGES
(1) Wages shall be paid fortnightly no later than the Friday

in the week in which the payment is made.
(2) All wages shall be paid into accounts (nominated by the

employee) with a bank, building society or credit union.
(3) If an employee is required to repay an amount to the

employer, the amount to be repaid from any fortnightly pay
will not exceed 10% of the employee’s base pay unless an-
other arrangement has been agreed to between the employer
and employee. The repayment may be for, but not limited to,
overpayment of base rate, additional shifts, or allowances.

(4) Where an employee can demonstrate that the employee
has incurred a financial penalty due to the non remittance of
remuneration by the day provided for in subclause (1) of this
clause to the nominated financial institution as provided for
in subclause (2) of this clause the employee may recoup the
penalty from the employer unless the late remittance was—

(a) due to actions (or inactions) of the employee such
as the late or non submission of applicable timekeep-
ing or banking information; or

(b) of no fault of the employer’s or due to events out-
side the control of the employer such as bank funds
transfer errors.

16.—SALARY PACKAGING
(1) An employee may, by agreement with the employer, en-

ter into a salary packaging arrangement offered by the
employer.
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(2) Salary packaging is an arrangement whereby the entitle-
ments under this agreement, contributing toward the Total
Employment Cost (as defined) of an employee, can be re-
duced by and substituted with another, or other benefits.

(3) For the purpose of this clause, Total Employment Cost
(TEC) is defined as the cost of salary and other benefits ag-
gregated to a total figure or TEC, less the cost of Compulsory
Employer Superannuation Guarantee contributions.

The TEC for the purposes of salary packaging, is calculated
by adding—

(a) The base salary;
(b) Other cash allowances, eg annual leave loading,
(c) Non cash benefits, eg superannuation, motor vehi-

cles etc;
(d) Any Fringe Benefit Tax liabilities currently paid; and
(e) Any variable components, eg performance based in-

centives (where they exist).
(4) Where an employee enters into a salary packaging ar-

rangement they will be required to enter into a separate written
agreement with the employer that sets out the terms and con-
ditions of the arrangement.

(5) The salary packaging arrangement must be cost neutral
in relation to the total cost to the employer.

(6) The salary packaging arrangement must also comply with
relevant taxation laws and the employer will not be liable for
additional tax, penalties or other costs payable or which may
become payable by the employee.

(7) In the event of any increase or additional payments of
tax or penalties associated with the employment of the em-
ployee or the provision of employer benefits under the salary
packaging agreement, such tax, penalties and any other costs
shall be borne by the employee.

(8) In the event of significant increases in Fringe Benefit
Tax liability or administrative costs relating to arrangements
under this clause, the employee may vary or cancel a salary
packaging arrangement.

(9) The cancellation of salary packaging will not cancel or
otherwise affect the operation of this Agreement.

(10) An employer shall not unreasonably withhold agree-
ment to salary packaging on request from an employee.

(11) The Dispute Settlement Procedures contained in this
Agreement shall be used to resolve any dispute arising from
the operations of this clause.

17.—TRAINING
(1) The employer will, within 3 months of the registration

of this agreement, establish a joint employer/employee com-
mittee to assess training requirements to enable employees to
carry out their role in a professional manner, which will in-
clude an equal number of union and employer nominated
members.

(2) Wherever possible the employer will ensure that the train-
ing is competency based training and/or nationally recognised
training

(3) Training may be delivered on or off the job.
(4) Each employee must undertake whatever training is nec-

essary, and qualify to carry out the employee’s role to the
required standard.

18.—HEALTH AND FITNESS
(1) To ensure that an employee is medically fit to carry out

the duties in a satisfactory and safe manner the employee will,
if required, undergo a medical examination with the employ-
er’s Occupational Physician.

(2) The employer will pay the costs of any medical exami-
nation conducted by the employer’s Occupational Physician.
However, subject to any policy to the contrary, the employee
is responsible for any costs associated with any treatment of a
condition identified by the employer’s Occupational Physi-
cian.

(3) In the event that an employee is unable to meet the medi-
cal standard for a classification set out in this agreement which
prevents the continued employment of the employee in such a
role the employer shall—

(a) take reasonable measures to secure suitable alterna-
tive employment for that employee, and

(b) Should such alternative employment be with the em-
ployer and the rate of pay for the new position is
less than that paid to the employee under clause 30
or clause 45 then the employee’s former rate shall
be maintained for a period of 6 months.

(4) The employee will, as required, undergo drug and alco-
hol testing in accordance with the employer’s policies.

19.—STAND DOWN
(1) Where on any day or part of a day, the employer is un-

able to provide useful work for an employee as a result of—
(a) industrial action, whether or not on the part of the

employee; or
(b) any cause outside of the employer’s control,

the employer is entitled to stand down and not pay the em-
ployee for the day or part of a day.

(2) The employee may elect to have the day or part of a day
paid as annual leave if the employee has an entitlement to
such leave.

20.—RESOLUTION OF DISPUTES
(1) The objective of this procedure is to avoid and settle

disputes between the parties to this agreement and between
employees and the employer by direct consultation and nego-
tiation so as to avoid disruption of customer services.

(2) Where an employee raises an issue with the employer
discussions shall take place between the employee and the
local manager within three clear days of the issue being raised.
Both the manager and the employee may involve other rel-
evant persons in the discussions.

(3) Where the issue is not resolved, or a way to resolve the
issue is not agreed, after the three clear days, the issue may be
referred to senior management of the employer and the union.
Employer and union representatives will attempt to resolve
the issue within a further four days.

(4) Where an issue is first raised with the employer by the
union the parties will attempt to resolve the issue within seven
clear days of the issue being raised.

(5) While the parties are endeavouring to resolve the issue
in accordance with this procedure the provision of services to
customers will be maintained and the employer and employ-
ees will continue to work in accordance with normal practice.
No action taken by either party to maintain services while this
procedure is being complied with will be deemed to prejudice
the position of either party in respect of the dispute.

(6) Where, having complied with this procedure, the parties
are unable to resolve matters, either party may seek the assist-
ance of the Western Australian Industrial Relations
Commission.

21.—NUMBER OF EMPLOYEES BOUND
It is estimated that on registration 85 employees will be

bound by this agreement.

PART II—DRIVER PASSENGER SERVICES
This Part of the agreement shall have application only to

employees engaged in the classification of Driver Passenger
Services or Driver Trainer.

22.—CONTRACT OF EMPLOYMENT
(1) Employees may be employed on a full time or part time

basis.
(2) Employees will—

(a) carry out duties within the limits of their skill, com-
petence and training, including work which is
incidental or peripheral to their main task or func-
tion; and

(b) use tools, equipment and vehicles as necessary for
the performance of their duties.

(3) The contract of employment may be terminated by
(a) the employee, by giving four weeks’ notice in writ-

ing, or forfeiting four weeks’ pay in lieu of such
notice; or

(b) the employer, by giving four weeks’ notice in writ-
ing, or paying four weeks’ pay in lieu of such notice,
provided that where the employee is aged over 45
years and has more than two years continuous serv-
ice the period of notice shall be five weeks;
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provided that where mutually agreed a shorter period of no-
tice may be given without payment or forfeiture of pay in
lieu.

(4) In the case of conduct which contravenes the employ-
er’s rules or regulations, or conduct which at law would justify
summary dismissal, the contract of employment may be ter-
minated without notice and without payment or forfeiture of
pay as provided in subclause (3) of this clause.

Probationary period
(5) (a) Employees appointed to a position of driver passen-

ger services, must complete a three month probation in the
position following accreditation to operate railcars on the ur-
ban rail system.

(b) During the probationary period the employee’s work
performance will be monitored and advice on performance
will be provided to the employee as appropriate.

(c) Appointment to the position will be confirmed at the
conclusion of the probationary period subject to satisfactory
performance and conduct during this period.

(d) At any time during, or at the conclusion of the proba-
tionary period, where the employee’s performance or conduct
is not satisfactory, the employer may terminate the employ-
ee’s services by one week’s notice or payment in lieu of notice.

(e) An employee appointed to a position of driver trainer
must complete a three month probation in the position from
the date of appointment. The provisions of paragraphs (b) and
(c) and (d) of this subclause will apply to the probationary
period, provided that where an appointment is terminated
during the probationary period and the employee was em-
ployed by the employer in a permanent position immediately
prior to the appointment the employee will revert to the em-
ployee’s former designation.

Part Time Employment
(6) (a) Up to 20% of the total number of drivers passenger

services employed on the urban rail system may be employed
on a part-time basis.

(b) The employer may replace full-time positions with part-
time positions.

(c) The employer may replace part-time positions with full-
time positions.

(d) Reduction in the number of full-time positions may be
achieved by the resignation or retirement of a full-time em-
ployee; the transfer of a full-time employee to a different
position in accordance with the employer’s policies; the pro-
motion of a full-time employee; the voluntary conversion of
an employee from full-time to part-time employment; or by
any other means in accordance with the policies and practices
of the employer, provided that the employer shall not remove
a full time employee from such employee’s position solely
for the purpose of creating a part-time position.

(e) The hours of duty for part-time employees will be as
rostered by the employer in accordance with the rostering code
of practice.

(f)  Part-time employees will be rostered for a minimum of
30 hours per week on average.

(7) Employment will be subject to the provisions of statu-
tory and employer rules, regulations and policies, as amended
and published from time to time.

23.—HOURS OF DUTY AND SHIFT ARRANGEMENTS
(1) The normal hours of duty will be an average of 40 hours

per week worked in accordance with the following cyclic
rostering arrangements.

(a) Ordinary shifts and additional shifts may be worked
on any day of the roster cycle.

(b) The period of the roster cycle will be at the employ-
er’s discretion, involving consultation with the depot
roster committee.

(c) For the purposes of the remainder of this clause the
roster cycle period will be deemed to be two weeks.
Where a different length of cycle is in place the ar-
rangement of hours and shifts will be varied
proportionately.

(d) The total hours of ordinary shifts per cycle will be
80.

(e) The maximum number of ordinary shifts for the cy-
cle will be 10.

(f) The maximum number of consecutive shifts an em-
ployee may be required to work will be 12.

(g) An employee may be rostered to work a minimum
of 5 ordinary hours and—

(i) except as provided in (ii), up to a maximum
of 9 ordinary hours in any shift;

(ii) up to a maximum of 10 ordinary hours in any
shift when rostered as a shed driver.

(h) Subject to clause 19 of this agreement the employer
will guarantee each employee 80 hours work each
roster cycle.

(i) An employee will not be required to remain on duty
for more than two hours beyond the employee’s
rostered shift except in cases of emergency.

(j) In cases of emergency or major equipment failure
an employee may be required to remain at work for
up to 12 hours continuously.

(2) For the purposes of paragraphs (1) (i) and (j) of this
clause “emergency” is an event which is unplanned and/or
not able to be reasonably predicted and does not include
rostering errors and incorrect train scheduling.

Interim Arrangements for Introduction of 9-hour Roster
(3) Notwithstanding the provisions of subparagraph (g) (i)

of this clause, the maximum number of ordinary hours in a
shift shall be 9 ½ hours until the 14th January 2001.

Royal Show Arrangements
(4) Notwithstanding the provisions of subparagraph (g) (i)

of this clause, and where necessary to facilitate the efficient
rostering of employees for the Royal Show the maximum
number of ordinary hours in a shift shall be 9 ½ hours. Other
special events of an extended nature may also facilitate a maxi-
mum number of ordinary hours of 9 ½ hours, involving
consultation with the depot roster committee.

24.—MINIMUM TIME OFF DUTY
(1) The minimum time off duty between shifts will be 12

hours.
(2) The period off duty will be calculated from the time the

employee signs off duty.

25.—PROCEDURE WHEN ROSTERED ON DUTY AND
NOT REQUIRED

(1) Payment—
Employees booked on duty but informed before the

end of sign-on time that they are not required to com-
mence duty—

(a) will be paid two hours pay at the ordinary rate;
and

(b) may be called upon for further duty without any
further prescribed period of rest as provided for
in clause 24.

The two hours will not count towards the guaranteed hours
for the cycle.

(2) Notification—
(a) Employees booked on duty will not be entitled to

any allowance when at least two hours’ notice that
they are not required has been given to the employee.

(b) The employer may notify employees by telephone,
or by other such means as may be agreed between
the employer and the employee.

26.—ADDITIONAL HOURS
(1) Hours worked, at the request of the employer, by an

employee in excess of the employee’s rostered hours for the
cycle are additional hours.

(2) Additional hours include—
(a) time worked in excess of the rostered hours for a

shift
(b) shifts worked in addition to those rostered

(3) The minimum length of a additional shift shall be 4 hours.
(4) An employee may be required to work up to 1 additional

shift per week on average over the roster cycle.
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(5) Additional hours will be paid at 1.5 times the ordinary
hourly rate of pay for all such hours worked.

(6)  Additional hours will be paid at 1.7 times the ordinary
hourly rate of pay for all such hours worked for a part-time
employee.

27—LATE NIGHT TRAIN SERVICES
(1) Where an employee is required to work an additional

shift for working a “night train”, the employee will be paid at
double the ordinary rate of pay for time worked in the opera-
tion of night services.

(2) A “night train” is defined as a public timetable service
which is scheduled to depart Perth between 0100 to 0300
hours.

(3) For the 3 month summer period December to March,
where night trains are scheduled to depart Perth at or after
0300, subclause (1) will not apply.

(4) The minimum shift length for a night train shift as de-
fined in this clause will be 5 hours.

28—NEW YEAR’S EVE PAYMENTS
(1) An employee who is rostered to work between 2000

hours and 2400 hours on 31st December (New Year’s Eve),

will be paid at double the ordinary rate of pay for time worked
between 2000 hours and 2400 hours.

(2) In calculating the New Year’ Eve payment under this
clause, broken parts of an hour less than 30 minutes on any
shift shall be disregarded and 30 minutes to 59 minutes will
be paid as one hour.

29—FATIGUE MANAGEMENT PRINCIPLES
(1)  The parties agree that the principles of fatigue manage-

ment and rostering guidelines will be developed during the
life of this agreement and will address issues such as compo-
sition of rosters and the distribution of driving time within
shifts.

(2) The parties are committed to reducing the maximum
number of consecutive shifts an employee may be required to
work to 11, but acknowledge that adequate staffing resources
are needed to achieve this objective. It is anticipated that ad-
equate staffing numbers will be achieved by 30 April 2001, at
which time a review of the maximum number of consecutive
shifts will occur.

30.—RATES OF PAY
(1) Rates of Pay

From Registration of Agreement From Introduction of 9 hour roster arrangements
Position Rate per fortnight Rate per fortnight

$ $
Base Rate Aggregated TOTAL Base Aggregated TOTAL

Component rate per Rate Component rate per
fortnight fortnight

Driver Passenger
Services—Claisebrook 1439.28 257.18 1696.44 1439.28 284.22 1723.50
Driver Passenger
Services—Currambine 1439.28 175.72 1614.98 1439.28 178.06 1617.34
Driver Trainer 1522.48 257.18 1779.64 1522.48 284.22 1806.70

Rate per Rate per
Hour Hour

Driver Passenger 18.63 18.63
Services—Part Time

From 12 months after Registration
of Agreement

Position Rate per fortnight
$

Base Aggregated TOTAL
Rate Component rate per

fortnight
Driver Passenger 1481.86 291.02 1772.86
Services—Claisebrook
Driver Passenger 1481.86 182.38 1664.24
Services—Currambine
Driver Trainer 1567.54 291.02 1858.56

Rate per
Hour

Driver Passenger 19.19
Services—Part Time

(2) Adjustment of Rates

(a) The rates of pay in subclause (1) of this clause con-
tain an aggregated payment for ordinary hours
worked between 1800 hours and 0600 hours, ordi-
nary hours worked on Saturdays and ordinary hours
worked on Sundays.

(b) The aggregates that are calculated for the rates from
registration of this agreement are based on current
rosters in place in Urban Passenger Group with a
maximum number of ordinary hours in a shift of 9
½ hours.

(c) Upon introduction of the 9 hour roster arrangements
as prescribed in paragraph (c) of Clause 23—Hours
of Duty and Shift Arrangements, the aggregated com-
ponent will be calculated based on the operating
roster introduced at that time.

(d) Notwithstanding paragraph (c) of this subclause,
where during the course of this agreement perma-
nent change is made to the rosters which would result
in a 5% or greater variation (either greater or lesser)
to the amount of total aggregated payment when
calculated by the same method the parties shall agree
on the new rate to apply and such rate shall apply
from the first pay period on or after the date of the
permanent roster change.

31.—REQUEST DAY
(1) An employee may request a specific day off without pay

within the roster cycle in order to meet personal obligations
such as medical appointments, special family commitments
etc., and where practicable the employer will endeavour to
meet such a request.

(2) The request must be submitted no later than the Tuesday
preceding the posting of the roster for the cycle.
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32.—BALANCING OF SHIFTS
(1) To the extent that it is reasonably practicable, rosters

will be balanced so that all employees work a similar number
of hours and shifts in the roster cycle.

(2) Rosters are to be reviewed and adjusted as necessary
prior to the end of the roster cycle period, and in time for the
posting of the next cycle’s roster.

(3) Rosters may be altered during a roster cycle.

33.—ON CALL
(1) Employees on call outside the ordinary hours of duty

will be paid an allowance of $2.83 per hour for all time on
call.

(2) The allowance will not be paid during the time the em-
ployee is paid working time following recall to duty.

(3) Employees required to be on call will first be selected
from volunteers. Where there are no volunteers then an em-
ployee may be directed to be on call.

(4) To be eligible for payment, the employee must be
contactable and available for return to duty within one hour.
An employee who is not contactable or who fails to respond
will not be paid the allowance for the period the employee
was required to be on call.

34.—TRAVELLING EXPENSES
(1) Where an employee is required to commence a shift at a

location in the Perth Metropolitan Area other than the em-
ployee’s designated home depot the employee will be paid an
allowance of $1.08 per kilometre for any distance travelled
between the employee’s home and the required starting loca-
tion in excess of that normally travelled between the
employee’s home and the employee’s designated home de-
pot.

(2) The employer will adjust the rate provided in subclause
(1) of this clause consistent with the adjustment of the same
rates in other parts of the employer’s business.

(3) In rostering employees to commence work at a location
other than the employee’s designated home depot the employer
may take account of the relative costs which might be incurred
under this clause.

35.—SHIFT BREAK
(1) On shifts in excess of five hours employees will be al-

lowed a 20 minute paid break which will as near as practicable
be taken between the third and sixth hours of duty.

(2) The break may be taken at any location suitable to the
employer subject to suitable facilities being available.

36.—MAIN LINE WORKING
Employees are required to work as rostered to and from any

location, and this may include travelling passenger or driving
themselves in a motor vehicle at any time during a shift.

37.—MARSHALLING
Employees will carry out any marshalling required in the

operation of the train. The marshalling may be performed at
stations, sidings or depots at any time during the shift.

38.—RAILCAR / LOCOMOTIVE CONFIGURATIONS
Employees will operate railcars or locomotives in any re-

quired configuration including, but not limited to, single or
multiple railcars or the recovery locomotive.

39.—OPERATION OF RAILCARS AND
LOCOMOTIVES

Suitably trained persons employed by the employer and not
covered by this agreement may drive railcars or locomotives
within the limits of their competence and qualifications.

40.—KNOWLEDGE OF ROADS
(1) Where an employee is required to learn the road only,

this may be achieved by a combination of—
(a) being rostered with a qualified employee who has

knowledge of the roads; and / or
(b) the use of simulators; and / or
(c) any other agreed acceptable method.

(2) Sufficient training will be provided to ensure that the
employee will be certified as having knowledge of the road in
question.

PART III—DRIVER COORDINATORS
This Part of the agreement shall have application only to

employees engaged in the classification of Driver Coordina-
tor.

41.—CONTRACT OF EMPLOYMENT
(1) Employees will—

(a) carry out duties within the limits of their skill, com-
petence and training, including work which is
incidental or peripheral to their main task or func-
tion; and

(b) use tools, equipment and vehicles as necessary for
the performance of their duties.

(2) The contract of employment may be terminated by
(a) the employee, by giving four weeks’ notice in writ-

ing, or forfeiting four weeks’ pay in lieu of such
notice; or

(b) the employer, by giving four weeks’ notice in writ-
ing, or paying four weeks’ pay in lieu of such notice,
provided that where the employee is aged over 45
years and has more than two years continuous serv-
ice the period of notice shall be five weeks;

provided that where mutually agreed a shorter period of no-
tice may be given without payment or forfeiture of pay in
lieu.

(3) In the case of conduct which contravenes the employ-
er’s rules or regulations, or conduct which at law would justify
summary dismissal, the contract of employment may be ter-
minated without notice and without payment or forfeiture of
pay as provided in subclause (2) of this clause.

Probationary period
(4) (a) Employees appointed to a position of driver coordi-

nator must complete a three month probationary period.
(b) During the probationary period the employee’s work

performance will be monitored and advice on performance
will be provided to the employee as appropriate.

(c) Appointment to the position will be confirmed at the
conclusion of the probationary period subject to satisfactory
performance and conduct during this period.

(d) At any time during, or at the conclusion of the proba-
tionary period, where the employee’s performance or conduct
is not satisfactory, the employer may terminate the employ-
ee’s services by one week’s notice or payment in lieu of notice.

(e) An employee appointed to a position of driver coordina-
tor must complete a three month probation in the position
from the date of appointment. The provisions of paragraphs
(a) and (b) and (c) of this subclause will apply to the proba-
tionary period, provided that where an appointment is
terminated during the probationary period and the employee
was employed by the employer in a permanent position im-
mediately prior to the appointment the employee will revert
to the employee’s former designation.

(5) Employment will be subject to the provisions of statu-
tory and employer rules, regulations and policies, as amended
and published from time to time.

42.—HOURS OF DUTY AND SHIFT ARRANGEMENTS
(1) The normal hours of duty will be an average of 40 hours

per week worked in accordance with the Driver Coordinator
Roster Cycle.

(a) Ordinary shifts and additional shifts may be worked
on any day of the roster cycle.

(b) The period of the roster cycle will be at the employ-
er’s discretion, involving consultation with Driver
Coordinators.

(c) For the purposes of this clause the roster cycle pe-
riod will be deemed to be three weeks. Where a
different length of cycle is in place the arrangement
of hours and shifts will be varied proportionately.

(d) The total hours of ordinary shifts per cycle will be
120.
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(e) The maximum number of ordinary shifts for the
cycle will be 15.

(f) The maximum number of consecutive shifts an em-
ployee may be required to work will be 12.

(g) An employee may be rostered to work a minimum
of 4 ordinary hours and up to a maximum of 10 or-
dinary hours in any shift.

(h) Subject to clause 19 of this agreement the employer
will guarantee each employee 120 hours work each
roster cycle.

(i) In cases of emergency or major equipment failure
an employee may be required to remain at work for
up to 12 hours continuously.

43.—MINIMUM TIME OFF DUTY
(1) The minimum time off duty between shifts will be 10

hours.
(2) The period off duty will be calculated from the time the

employee signs off duty.

44.—ADDITIONAL HOURS
(1) Hours worked, at the request of the employer, by an

employee in excess of the employee’s rostered hours for the
cycle are additional hours.

(2) Additional hours include—
(a) time worked in excess of the rostered hours for a

shift
(b) shifts worked in addition to those rostered

(3) The minimum length of a additional shift shall be 4 hours.
(4) Additional hours will be paid at 1.5 times the ordinary

hourly rate of pay for all such hours worked.

45.—RATES OF PAY

Rates of Pay From Registration From 12 months after
of Agreement Registration of

Agreement
Position Rate per Rate per

Fortnight Fortnight
$ $

Driver Coordinator 1889.48 1944.56

46.—SIGNATORIES
The Common Seal of the Western Australian Government

Railways Commission was hereunto affixed in the presence
of

Sgd.………………...
Acting Commissioner of Railways
Sgd…………………
Secretary for Railways
Date: 15/12/2000
Signed for and on behalf of the Australian Rail Tram and

Bus Industry Union of Employees, West Australian Branch
R. C. WELLS, Branch Secretary
Date: 8/12/2000

PUBLIC SERVICE
ARBITRATOR—

Awards/Agreements—
Variation of—

GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989.

No. PSA A 3 of 1989.
2000 WAIRC 01549

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
INCORPORATED, APPLICANT
v.
ALBANY PORT AUTHORITY &
OTHERS, RESPONDENTS

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED THURSDAY, 7 DECEMBER 2000
FILE NO/S P 31 OF 2000
CITATION NO. 2000 WAIRC 01549
_______________________________________________________________________________

Result Award varied
Representation
Applicant Mr B G Cusack as agent
Respondents Ms L H Coleman and Ms A J Davison as

agents on behalf of the Respondents,
except the Fire and Emergency Services
Authority of Western Australia and the
Governor of the State of Western
Australia
Mr R J Andretich as counsel on behalf of
the Governor of the State of Western
Australia

_______________________________________________________________________________

Order.
HAVING heard Mr B G Cusack as agent on behalf of the
Applicant and Ms L H Coleman and Ms A J Davison as agents
on behalf of the Respondents, except the Fire and Emergency
Services Authority of WA and the Governor of the State of
Western Australia, and Mr R J Andretich as counsel on behalf
of the Governor of the State of Western Australia, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979, hereby orders—

1. THAT Schedule A—List of Respondents to the
Government Officers Salaries, Allowances and
Conditions Award 1989 be varied by—

Deleting “King’s Park and Garden Board” and
inserting in lieu thereof “Botanic Gardens and
Parks Authority”;
Deleting “Chief Executive Officer, Department
of Conservation and Land Management” and in-
serting in lieu thereof “Executive Director,
Department of Conservation and Land Manage-
ment”.

2. THAT that part of the application which seeks to
insert “The Governor of the State of Western Aus-
tralia” and “The Office of the Parliamentary
Commissioner for Administrative Investigations
(Ombudsman)” into Schedule A—List of Respond-
ents to the Government Officers Salaries, Allowances
and Conditions Award 1989 stand adjourned sine
die.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner/

Public Service Arbitrator.
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GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989.

No. PSA A3 of 2000.
2000 WAIRC 01682

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
INCORPORATED, APPLICANT
v.
ALBANY PORT AUTHORITY AND
OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED FRIDAY, 22 DECEMBER 2000
FILE NO P 34 OF 2000
CITATION NO. 2000 WAIRC 01682
_________________________________________________________________________

Result Award varied
_________________________________________________________________________

Order.
HAVING heard Mr B Cusack on behalf of the applicant and
Ms A Davison on behalf of the respondents, and by consent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby orders—

THAT the Government Officers Salaries, Allowances
and Conditions Award 1989 be varied in accordance with
the following Schedule and that such variation shall have
effect from the beginning of the first pay period com-
mencing on or after the 12th day of October 2000.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner,

Public Service Arbitrator.

Schedule.
1. Schedule I.—Clause 18.—Overtime: Delete Part 1—Out

of Hours Contact of this Schedule and insert the following in
lieu thereof—

PART I—OUT OF HOURS CONTACT
(Operative from 1st pay period on or after 1-Aug-2000)
Standby $5.82 per hour
On Call $2.91 per hour
Availability $1.45 per hour

2. Schedule K.—Shiftwork Allowance: Delete this Sched-
ule and insert the following in lieu thereof—

A shift work allowance of $13.49 is payable for each
afternoon or night shift of seven and one half (7.5) hours
worked.

The shiftwork allowance calculation is 12.5% of the daily
salary rate for a Level 1, Year 7 officer.

2. Schedule L.—Other Allowances: Delete this Schedule
and insert the following in lieu thereof—

(1) Diving—(Clause 33)
$4.66 per hour or part thereof.

(2) Flying—(Clause 34)
(a) Observation and photographic duties in fixed

wing aircraft—$8.61 per hour or part thereof.
(b) Cloud seeding and fire bombing duties, ob-

servation and photographic duties involving
operations in which fixed wing aircraft are
used at heights less than 304 metres or in
unpressurised aircraft at heights more than
3048 metres—$11.79 per hour or part thereof.

(c) When required to fly in a helicopter on fire
bombing duties, observation and photographic
duties or stock surveillance—$16.29 per hour
or part thereof.

(3) Sea Going Allowances (Clause 40)
(a) Victualling

(i) Government Vessel—meals on board
not prepared by a cook—$21.94 per
day.

(ii) Government Vessel—meals on board
are prepared by a cook—$16.51 per
day.

(iii) Non Government Vessel—$20.02 each
overnight period.

(b) Hard Living Allowance—45 cents per hour
or part thereof.

GOVERNMENT OFFICERS (SOCIAL TRAINERS)
AWARD 1988.

No. PSA A20 of 2000.
2000 WAIRC 01679

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER
DISABILITY SERVICES
COMMISSION, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED FRIDAY, 22 DECEMBER 2000
FILE NO P 36 OF 2000
CITATION NO. 2000 WAIRC 01679
_________________________________________________________________________

Result Award varied
_________________________________________________________________________

Order.
HAVING heard Mr B Cusack on behalf of the applicant and
Ms A Davison on behalf of the respondent, and by consent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby orders—

THAT the Government Officers (Social Trainers) Award
1988 be varied in accordance with the following Sched-
ule and that such variation shall have effect from the
beginning of the first pay period commencing on or after
the 12th day of October 2000.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner,

Public Service Arbitrartor.

Schedule.
1. Schedule B—Clause 22.—Overtime: Delete Part I—Out

of Hours Contact of this Schedule and insert the following in
lieu thereof—

PART I—OUT OF HOURS CONTACT
(Operative from 1st pay period on or after 1-Aug-2000)
Standby $5.82 per hour
On Call $2.91 per hour
Availability $1.45 per hour

2. Schedule G—Clause 28.—Shiftwork Allowances: Delete
this Schedule and insert the following in lieu thereof—

For each afternoon or night shift worked—$13.49.
The shiftwork allowance calculation is 12.5% of the daily
salary rate for a Level 1, Year 7 officer.
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GRAYLANDS SELBY-LEMNOS AND SPECIAL
CARE HEALTH SERVICES AWARD 1999.

No. PSA A1 of 1999.
2000 WAIRC 01678

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
INCORPORATED, APPLICANT
v.
METROPOLITAN HEALTH SERVICE
BOARD, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED FRIDAY, 22 DECEMBER 2000
FILE NO P 32 OF 2000
CITATION NO. 2000 WAIRC 01678
_________________________________________________________________________

Result Award varied
_________________________________________________________________________

Order.
HAVING heard Mr B Cusack on behalf of the applicant and
Ms A Davison on behalf of the respondent, and by consent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby orders—

THAT the Graylands Selby-Lemnos and Special Care
Health Services Award 1999 be varied in accordance with
the following Schedule and that such variation shall have
effect from the beginning of the first pay period com-
mencing on or after the 12th day of October 2000.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner,

Public Service Arbitrator.

Schedule.
1. Schedule H.—Overtime: Delete Part I—Out of Hours

Contact of this Schedule and insert the following in lieu
thereof—

PART 1—OUT OF HOURS CONTACT
(Operative from 1st pay period on or after 1-Aug-2000)
Standby $5.82 per hour
On Call $2.91 per hour
Availability $1.45 per hour

2. Schedule K—Diving, Flying and Seagoing Allowances:
Delete this Schedule and insert the following in lieu thereof—

(1) Diving—(Clause 33)
$4.66 per hour or part thereof.

(2) Flying—(Clause 34)
(a) Observation and photographic duties in fixed

wing aircraft—$8.61 per hour or part thereof.
(b) Cloud seeding and fire bombing duties, ob-

servation and photographic duties involving
operations in which fixed wing aircraft are
used at heights less than 304 metres or in
unpressurised aircraft at heights more than
3048 metres—$11.79 per hour or part thereof.

(c) When required to fly in a helicopter on fire
bombing duties, observation and photographic
duties or stock surveillance—$16.29 per hour
or part thereof.

(3) Sea Going Allowances (Clause 40)
(a) Victualling

(i) Government Vessel—meals on board
not prepared by a cook—$21.94 per
day.

(ii) Government Vessel—meals on board
are prepared by a cook—$16.51 per
day.

(iii) Non Government Vessel—$20.02 each
overnight period.

(b) Hard Living Allowance—45 cents per hour
or part thereof.

The allowances prescribed in this schedule shall apply from
the 1st of August 2000, and shall be varied in accordance with
any movement in the equivalent allowances in the Public Serv-
ice Award 1992.

PUBLIC SERVICE ALLOWANCES (MORTUARY
STAFF) AWARD 1985.

No. 3 of 1985.
2000 WAIRC 01680

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
INCORPORATED, APPLICANT
v.
WESTERN AUSTRALIAN CENTRE
FOR PATHOLOGY AND MEDICAL
RESEARCH, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED FRIDAY, 22 DECEMBER 2000
FILE NO/S P 33 OF 2000
CITATION NO. 2000 WAIRC 01680
_______________________________________________________________________________

Result Award Varied
_______________________________________________________________________________

Order.
HAVING heard Mr B Cusack on behalf of the applicant and
Ms A Davison on behalf of the respondent, and by consent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby orders—

THAT the Public Service Allowances (Mortuary Staff)
Award 1985 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after the 12th day of October 2000.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner

Public Service Arbitrator.

Schedule.
1. Clause 4.—Disabilities Allowance: Delete this clause and

insert the following in lieu thereof—
Officers covered by this Award are hereby granted an al-
lowance of $1,418 per annum, payable by fortnightly
instalments.
This allowance is compensation for the following mat-
ters—

(i) the disabilities involved in the handling of and
autopsy work associated with decomposed, ob-
noxious, vermin infested and infected bodies; and

(ii) the need to perform work in refrigerated and other
low temperature storage areas of the Mortuary.
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PUBLIC SERVICE AWARD 1992.
No. PSA A4 of 1989.

2000 WAIRC 01681

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
INCORPORATED, APPLICANT
v.
ABORIGINAL AFFAIRS
DEPARTMENT AND OTHERS,
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED FRIDAY, 22 DECEMBER 2000
FILE NO P 35 OF 2000
CITATION NO. 2000 WAIRC 01681
_________________________________________________________________________

Result Award varied
_________________________________________________________________________

Order.
HAVING heard Mr B Cusack on behalf of the applicant and
Ms A Davison on behalf of the respondents, and by consent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby orders—

THAT the Public Service Award 1992 be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after the 12th day of
October 2000.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner

Public Service Arbitrator.

Schedule.
1. Schedule H.—Overtime: Delete Part I—Out of Hours

Contact of this Schedule and insert the following in lieu
thereof—

PART I—OUT OF HOURS CONTACT
(Operative from 1st pay period on or after 1-Aug-2000)
Standby $5.82 per hour
On Call $2.91 per hour
Availability $1.45 per hour

2. Schedule J—Shift Work Allowance: Delete this Sched-
ule and insert the following in lieu thereof—

A shift work allowance of $13.49 is payable for each
afternoon or night shift of seven and one half (7.5) hours
worked.
The shiftwork allowance calculation is 12.5% of the daily
salary rate for a Level 1, Year 7 officer.

3. Schedule K—Diving, Flying and Seagoing Allowances:
Delete this Schedule and insert the following in lieu thereof—

(1) Diving—(Clause 33)
$4.66 per hour or part thereof.

(2) Flying—(Clause 34)
(a) Observation and photographic duties in fixed

wing aircraft—$8.61 per hour or part thereof.
(b) Cloud seeding and fire bombing duties, ob-

servation and photographic duties involving
operations in which fixed wing aircraft are
used at heights less than 304 metres or in
unpressurised aircraft at heights more than
3048 metres—$11.79 per hour or part thereof.

(c) When required to fly in a helicopter on fire
bombing duties, observation and photographic
duties or stock surveillance—$16.29 per hour
or part thereof.

(3) Sea Going Allowances (Clause 40)
(a) Victualling

(i) Government Vessel—meals on board
not prepared by a cook—$21.94 per
day.

(ii) Government Vessel—meals on board
are prepared by a cook—$16.51 per
day.

(iii) Non Government Vessel—$20.02 each
overnight period.

(b) Hard Living Allowance—45 cents per hour
or part thereof.

AWARDS/AGREEMENTS—
Variation of—

AERATED WATER AND CORDIAL
MANUFACTURING INDUSTRY AWARD.

No. 10 of 1975.
2000 WAIRC 01509

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
COCA-COLA BOTTLERS (PERTH)
PTY LTD & OTHERS, RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED THURSDAY 7 DECEMBER 2000
FILE NO/S APPLICATION 658 OF 2000
CITATION NO. 2000 WAIRC 01509
_______________________________________________________________________________

Result Award varied
Representation
Applicant Mr J Ridley
Respondent Mr P Robertson
_______________________________________________________________________________

Order.
HAVING HEARD Mr J Ridley on behalf of the Applicant
and Mr P Robertson on behalf of the Respondents, and by
consent, the Commission, being satisfied that the claim com-
plies with the terms of the General Order of the Commission
No. 654 of 2000, dated 17 July 2000, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—

THAT the Aerated Water and Cordial Manufacturing
Industry Award No. 10 of 1975 be varied in accordance
with the following Schedule and that such variation shall
have effect from the beginning of the first pay period
commencing on or after the 7th day of December 2000.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 9—Overtime: Delete subclause (4) and insert in

lieu thereof the following—
(4) An employee required to work overtime for more

than two hours without being notified on the previ-
ous day or earlier that he will be so required to work
shall be supplied with a meal by the employer or be
paid $6.70 for a meal.
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If the amount of overtime required to be worked
necessitates a second or subsequent meal the em-
ployer shall, unless he has notified the employees
concerned on the previous day or earlier that such
second or subsequent meal will also be required,
provide such meals or pay an amount of $4.70 for
each such second or subsequent meal.
No such payments need to be made to employees
living in the same locality as their workshop who
can reasonably return home for such meals.
If an employee in consequence of receiving such
notice has provided himself with a meal or meals
and is not required to work overtime, or is required
to work less overtime than notified, he shall be paid
amounts as prescribed in respect of the meals not
then required.

2. Clause 10—Delete paragraph (b) of subclause (1) and
insert in lieu thereof the following—

Base Arbitrated- Minimum
Rate Safety Net Rate

Adjustments
$    $ $

(b) Production Employee—Grade 2 410.00 75.00 485.00
Shall mean an employee classified
as such who is engaged on work in
connection with or incidental to
the production and distribution
operations of the employer and
who in addition to the duties of
a Production Employee—Grade 1
may be required to regularly carry
out the specific duties listed hereunder.
Specific Duties—Grade 2
• Syrup and/or cordial makers

mixing recipes or formulae
who are not solely responsible
for ensuring adherence to
quality standards of batches.

• Operators of Filling machines.
• Operators of labelling,

palletising or depalletising,
case packing or unpacking,
carton or multi packing machines.

• Employees engaged on routine
line testing.

• Forklift Driver
• Truck Driver
Provided that drivers who are
required to collect money during
any week or portion of a week as
part of their duties and account
for it shall be paid $4.00 for
such a week in addition to the
rate of wage prescribed above.

3. Clause 10—Wages: Delete paragraph (c) of subclause
(2) and insert in lieu thereof the following—

(c) Driver of motor vehicle 387.70 75.00 462.70
Provided that drivers who are required
to collect money during any week or
portion of a week as part of their
duties and account for it shall be
paid $3.70 for such week in
addition to the rate of wage
prescribed above.

4. Clause 10—Wages: Delete paragraphs (a), (b) and (c) of
subclause (4) and insert in lieu thereof the following—

$ Per Week
(a) If placed in charge of not less

 than 3 and not more than 10 other
 employees 19.35

(b) If placed in charge of more
 than 10 and not more than 20 other
 employees 29.80

(c) If placed in charge of more than
 20 other employees 39.60

5. Schedule A—Parties to the Award—
Delete the words “Miscellaneous Workers Division”.

ANIMAL WELFARE INDUSTRY AWARD.
No. 8 of 1968.

2000 WAIRC 01510

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
MR PS ADAMS & OTHERS,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED THURSDAY 7 DECEMBER 2000
FILE NO/S APPLICATION 662 OF 2000
CITATION NO. 2000 WAIRC 01510
_______________________________________________________________________________

Result Award varied
Representation
Applicant Mr J Ridley
Respondent Mr P Robertson
_______________________________________________________________________________

Order.
HAVING HEARD Mr J Ridley on behalf of the Applicant
and Mr P Robertson on behalf of the Respondents, and by
consent, the Commission, being satisfied that the claim com-
plies with the terms of the General Order of the Commission
No. 654 of 2000, dated 17 July 2000, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—

THAT the Animal Welfare Industry Award be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after the 7th day of Decem-
ber 2000.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 9.—Meal Money—

In subclause (1) of this clause delete the amounts of $5.60
and $3.80 and insert the amounts of $6.25 and $4.25
following in lieu thereof.

2. Clause 17.—Travelling Time and Expenses—
Delete subclause (2)(c) and insert the following in lieu
thereof—

(c) A year for the purpose of this clause shall com-
mence on the 1st day of July and end on the 30th
day of June next following.

Rates of hire for use of employee’s own vehicle on em-
ployer’s business—

Schedule 1—Motor Vehicle Allowances
Area and Details Engine Displacement

(in Cubic Centimetres)
Over  Over  1600cc

2600cc 1600cc &  & under
- 2600cc

Rate per Kilometre (Cents)
Metropolitan Area 67.7 58.9 52.1
South West Land Division 69.6 60.4 53.7
North of 23.5° South Latitude 76.3 66.6 59.3
Rest of the State 71.9 62.4 55.4

Schedule 2—Motor Cycle Allowances
Distance Travelled During a Rate
Year on Official Business ¢/km
All areas of State 23.4

Motor vehicles with rotary engines are to be included in the 1600-2600cc.
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3. Clause 19.—Rates of Pay—
In subclause (7) of this clause delete the amount of $19.05
and insert the amount of $19.75 in lieu thereof.
In subclause (8) of this clause delete the amount of $1.75
and insert the amount of $1.80 in lieu thereof.

4. Clause 20.—Protective Clothing and Uniforms—
In subclause (5) of this clause delete the amount of $3.45
and insert the amount of $3.55 in lieu thereof.

5. Schedule A.—Respondents—
Delete and insert the following in lieu thereof—

The Australian Liquor, Hospitality and Miscellane-
ous Workers Union, Western Australian Branch.

6. Schedule B—Respondents
Immediately following Ascot Veterinary Hospital, delete
63 Epsom Avenue, Belmont WA 6104 and insert 297
Great Eastern Highway, Belmont WA 6104.

COUNTRY HIGH SCHOOL HOSTELS AWARD, 1979.
No. R7A of 1979.

2000 WAIRC 01563
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
COUNTRY HIGH SCHOOL HOSTELS
AUTHORITY, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED TUESDAY, 12 DECEMBER 2000
FILE NO/S APPLICATION 681 OF 2000
CITATION NO. 2000 WAIRC 01563
_______________________________________________________________________________

Result Variation of the Country High School
Hostels Award, 1979

Representation
Applicant Mr J Ridley
Respondent Ms A Davison
_______________________________________________________________________________

Order.
HAVING heard Mr J Ridley on behalf of the applicant and
Ms A Davison on behalf of the respondent and by consent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Country High School Hostels Award, 1979
be varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after 12
December 2000.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

Schedule.
1. Clause 9—Overtime: Delete subclause (6) of this clause

and insert the following in lieu thereof—
(6) Where an employee has not been notified the previ-

ous day or earlier that they are required to work
overtime the employer shall ensure that employees
working such overtime for an hour or more shall be
provided with any of the usual meals occurring dur-
ing such overtime or be paid $7.40 each meal.

2. Clause 20—Meal Money: Delete subclause (1) of this
clause and insert the following in lieu thereof—

(1) An employee required to work overtime for more
than two hours, without being notified on the

previous day or earlier that they will be so required
to work, shall be supplied with a meal by the em-
ployer or paid $7.40 for a meal.

3. Clause 21—Special Rates and Provisions: Delete para-
graph (b) of subclause (3) of this clause and insert the following
in lieu thereof—

(1) (a) All employees called upon to clean closets,
connected with septic tanks or sewerage shall
receive an allowance of 53 cents per closet
per week.

4. Clause 22—Supported Wage System: Delete paragraph
(b) of subclause (3) of this clause and insert the following in
lieu thereof—

(b) Provided that the minimum amount payable shall
not be less than $47.70 per week.

5. Clause 22—Supported Wage System: Delete paragraph
(c) of subclause (9) of this clause and insert the following in
lieu thereof—

(c) The minimum amount payable to the employee dur-
ing the trial period shall be no less than $47.70 per
week.

6. Clause 24—Wages: Delete paragraphs (a) and (b) of
subclause (2) of this clause and insert the following in lieu
thereof—

(2) General Conditions—
(a) Senior employees appointed as such by the

employer shall be paid $17.35 per week in
addition to the rates prescribed herein.

(b) A leading hand placed in charge of not less
than three other employees shall be paid
$17.35 per week extra.

7. Schedule A—Parties to the Award: Delete this schedule
and insert the following in lieu thereof—

SCHEDULE A—PARTIES TO THE AWARD
The following organisation is a party to this award—

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch.

JENNY CRAIG EMPLOYEES AWARD, 1995.
No. A1 of 1994.

2000 WAIRC 01663
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
JENNY CRAIG WEIGHTLOSS
CENTRES, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 20 DECEMBER 2000
FILE NO APPLICATION 701 OF 2000
CITATION NO. 2000 WAIRC 01663
_______________________________________________________________________________

Result Award varied.
Representation
Applicant Mr J. Ridley on behalf of the applicant.
Respondent Ms N. Lilley (as agent) on behalf of the

respondents.
_______________________________________________________________________________

Order.
HAVING heard Mr J. Ridley on behalf of the applicant and
Ms N. Lilley (as agent) on behalf of the respondents, the
Commission, pursuant to the powers conferred on it under
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the Industrial Relations Act 1979, and by consent, hereby
orders—

THAT the Jenny Craig Employees Award, 1995 be
varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 20th day of
December 2000.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.
1. Clause 9.—Special Rates and Conditions—

(A) Delete subclause (1) of this clause and insert in lieu
thereof the following—

(1) All employees will receive a laundry allow-
ance of $5.67 per week.

(B) Delete subclause (4) of this clause and insert in lieu
thereof the following—

(4) In addition to the wages prescribed by this
award, all employees shall be entitled to be
paid the following—

(a) when facilitating workshops a mini-
mum payment of 93 cents per client;
and

(b) for the number of clients seen
1 to 14 clients—$1.91 per client
15 or more clients—$2.43 per client;
and

(c) for Jenny Craig products and programs
sold by the employee, a cash bonus of
3% of the sale value.

(C) Delete paragraph (c) of subclause (8) of this clause
and insert in lieu thereof the following—

(c) A year for the purpose of this clause shall com-
mence on the first day of July and end on the
thirtieth day of June next following.
Rates of Hire for the use of the employee’s
own vehicle on the employer’s business.

Schedule 1—Motor Vehicle Allowances
Area and Details Engine Displacement

(in Cubic Centimetres)
Over  Over  1600cc

2600cc 1600cc  & under
- 2600cc

Cents per Kilometre
Metropolitan Area 63.3 54.9 48.7
South West Land Division 65.1 56.5 50.2
North of 23.5° South Latitude 71.4 62.3 55.5
Rest of the State 67.3 58.4 51.8

Schedule 2—Motor Cycle Allowances
Distance Travelled During a Rate
Year on Official Business ¢/km
All areas of State 21.9
Motor vehicles with rotary engines are to be included in the 1600-2600cc
category.

2. Clause 14.—Overtime: Delete paragraph (a) of subclause
(3) of this clause and insert in lieu thereof the following—

(a) Subject to the provisions of paragraph (b) of this
subclause an employee required to work overtime
for more than two hours shall be supplied with a
meal by the employer or be paid $7.04 for a meal
and if, owing to the amount of overtime worked, a
second or subsequent meal is required, the employee
shall be supplied with such meal by the employer or
paid $4.80 for each meal so required.

3. Schedule A.—Parties to the Award: Delete this Schedule
and insert in lieu thereof the following—

SCHEDULE A.—PARTIES TO THE AWARD
The following organization is a party to this award—

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch.

PAINT AND VARNISH MAKERS’ AWARD.
No. 22 of 1957.

2000 WAIRC 01504
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
DULUX AUSTRALIA LTD,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED THURSDAY, 7 DECEMBER 2000
FILE NO/S APPLICATION 708 OF 2000
CITATION NO. 2000 WAIRC 01504
_______________________________________________________________________________

Result Award varied
Representation
Applicant Mr J Ridley
Respondent Mr P Robertson
_______________________________________________________________________________

Order.
HAVING HEARD Mr J Ridley on behalf of the Applicant
and Mr P Robertson on behalf of the Respondents, and by
consent, the Commission, being satisfied that the claim com-
plies with the terms of the General Order of the Commission
No. 654 of 2000, dated 17 July 2000, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—

THAT the Paint and Varnish Makers’ Award No. 22 of
1957 be varied in accordance with the following Sched-
ule and that such variation shall have effect from the
beginning of the first pay period commencing on or after
the 7th day of December 2000.

FURTHERMORE, the Commission by consent of the par-
ties, records the following—

(a) Meal Allowances at clause 6.—Meal Money of the
award have been adjusted by consent for movements
in CPI from the quarter ending March 1996 up to
and including the quarter ending June 2000. The
index used was ‘CPI : Food : Meals Out and Take
Away Foods : Total’

(b) Allowances at clause 8.—Leading Hands and at
clause 22.—Rates of Pay, subclause (3) of the award
have been adjusted by consent for the 2000 Arbi-
trated Safety Net Increase—$15, consistent with
Principle 5.—Adjustment of Allowances and Serv-
ice Increments of the Commission’s ‘Statement of
Principles—July 2000’ arising in matter 654 of 2000.
The key classification rate used was that for an ‘Adult
Bulk Paint Tinter / Varnish Maker—with greater than
3 months training and experience’ prior to the award-
ing of the 2000 Arbitrated Safety Net
Increase—$464.90.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 6.—Meal Money: Delete this clause and insert

the following in lieu thereof—

6.—MEAL MONEY
(1) An employee required to work overtime for more

than 2 hours without being notified on the previous
day or earlier that he/she will be required to work,
shall be supplied with a meal by the employer or
paid $7.70 for a meal.

(2) If the amount of overtime required to be worked ne-
cessitates a second or subsequent meal, the employer
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shall, unless he/she has notified the employees con-
cerned on the previous day or earlier that such second
or subsequent meal will also be required, provide
such meals or pay an amount of $7.70 for each sec-
ond or subsequent meal.

(3) No such payments need be made to employees liv-
ing in the same locality as their workshops who can
reasonably return home for such meals.

(4) If an employee in consequence of receiving such no-
tice has provided him/herself with a meal or meals
and is not required to work overtime or is required
to work less overtime than notified, he/she shall be
paid the amounts above prescribed in respect of the
meals not then required.’

2. Clause 8.—Leading Hands: Delete the amount of $22.40
from this clause and insert the amount of $23.10 in lieu thereof.

3. Clause 22.—Rates of Pay: delete the amount of $15.00 in
subclause (3) from this clause and insert the amount of $15.50
in lieu thereof.

4. Schedule A.—Respondents: Delete and insert the follow-
ing in lieu thereof—

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch.

PHOTOGRAPHIC INDUSTRY AWARD, 1980.
No. A9 of 1980.

2000 WAIRC 01511
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
ILLUSTRATIONS PTY LTD &
OTHERS, RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED THURSDAY 7 DECEMBER 2000
FILE NO/S APPLICATION 711 OF 2000
CITATION NO. 2000 WAIRC 01511
_______________________________________________________________________________

Result Award varied
Representation
Applicant Mr J Ridley
Respondent Mr P Robertson
_______________________________________________________________________________

Order.
HAVING HEARD Mr J Ridley on behalf of the Applicant
and Mr P Robertson on behalf of the Respondents, and by
consent, the Commission, being satisfied that the claim com-
plies with the terms of the General Order of the Commission
No. 654 of 2000, dated 17 July 2000, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—

THAT the Photographic Industry Award 1980 be var-
ied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 7th day of
December 2000.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 12.—Wages—

In subclause (3) of this clause delete the amounts of
$19.15 and $29.25 and insert the amounts of $19.85 and
$30.30 respectively in lieu thereof.

2. Clause 13.—Meal Allowance—
In subclause (1) of this clause delete the amounts of $5.60
and $3.80 and insert the amounts of $6.25 and $4.25 re-
spectively in lieu thereof.
In subclause (4) of this clause delete the amount of $5.60
and insert the amount of $6.25 in lieu thereof.

3. Clause 21.— Vehicle Allowance—
Delete subclause (2)(c) and insert the following in lieu
thereof—

(c) A year for the purpose of this clause shall com-
mence on the 1st day of July and end on the 30th
day of June next following.

Rates of hire for use of employee’s own vehicle on em-
ployer’s business—

Schedule 1—Motor Vehicle Allowances
Area and Details Engine Displacement

(in Cubic Centimetres)
Over  Over  1600cc

2600cc 1600cc &  & under
- 2600cc

Rate per Kilometre (Cents)
Metropolitan Area 67.7 58.9 52.1
South West Land Division 69.6 60.4 53.7
North of 23.5° South Latitude 76.3 66.6 59.3
Rest of the State 71.9 62.4 55.4

Schedule 2—Motor Cycle Allowances
Distance Travelled During a Rate
Year on Official Business ¢/km
All areas of State 23.4

Motor vehicles with rotary engines are to be included in the 1600-2600cc.

4. Schedule B—Respondents—
Delete the following respondents—

Ronald H Armstrong Pty Ltd
7 Bennett Street
EAST PERTH   W A  6000
Group Colour (WA) Pty Ltd
Osborne Road
TUART HILL  W A  6060

5. Schedule A—Parties to the Award—
Delete and insert the following in lieu thereof—

The Australian Liquor, Hospitality and Miscellane-
ous Workers Union, Western Australian Branch.

PHOTOGRAPHIC INDUSTRY AWARD, 1980.
No. A9 of 1980.

2000 WAIRC 01513
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
MALLABONES PTY LTD,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED THURSDAY 7 DECEMBER 2000
FILE NO/S APPLICATION 717 OF 2000
CITATION NO. 2000 WAIRC 01513
_______________________________________________________________________________

Result Award varied
Representation
Applicant Mr J Ridley
Respondent Mr P Robertson
_______________________________________________________________________________

Order.
HAVING HEARD Mr J Ridley on behalf of the Applicant
and Mr P Robertson on behalf of the Respondents, and by
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consent, the Commission, being satisfied that the claim com-
plies with the terms of the General Order of the Commission
No. 654 of 2000, dated 17 July 2000, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—

THAT the Photographic Industry Award 1980 be var-
ied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 7th day of
December 2000.

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 8.—Meal Money: Delete this clause and insert

the following in lieu thereof—
(1) A worker required to work overtime for more than

two hours without being notified on the previous
day or earlier, that he/she will be so required to work,
shall be supplied with any meal required by the em-
ployer or paid $7.05 for such meal.

(2) If the amount of overtime required to be worked ne-
cessitates a second or subsequent meal, the employer
shall, unless he/she has notified the workers con-
cerned on the previous day or earlier, that such a
second or subsequent meal will also be required,
provide such meals or pay an amount of $5.90 for
each second or subsequent meal.

(3) No such payments need be made to workers living
in the same locality as their workshops who can rea-
sonably return home for such meals.

(4) If a worker in consequence of receiving such notice
has provided him/herself with a meal or meals and
is not required to work overtime, or is required to
work less overtime than notified, he/she shall be paid
the amount above prescribed in respect of the meals
not then required.

2. Clause 23.—Leading Hands: Delete this clause and in-
sert the following in lieu thereof—

23—LEADING HANDS
Any worker placed by the employer in charge of other
workers shall be paid the following rates in addition to
their ordinary rates of wages—

$
In charge of 1— 5 employees  18.85
In charge of 6—10 employees  23.75
In charge of 11 or more employees  32.50

3. Clause 24—Special Rates: Delete the amount of 32 cents
from this clause and insert the amount of 33 cents in lieu
thereof.

4. Schedule A.—Parties to the Award: Delete the Union name
and insert the following in lieu thereof—

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch.

PLASTIC MANUFACTURING AWARD 1977.
No. 5 of 1977.

2000 WAIRC 01512
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
JAYLON INDUSTRIES PTY LTD &
OTHERS, RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED THURSDAY 7 DECEMBER 2000
FILE NO/S APPLICATION 712 OF 2000
CITATION NO. 2000 WAIRC 01512
_______________________________________________________________________________

Result Award varied
Representation
Applicant Mr J Ridley
Respondent Mr P Robertson
_______________________________________________________________________________

Order.
HAVING HEARD Mr J Ridley on behalf of the Applicant
and Mr P Robertson on behalf of the Respondents, and by
consent, the Commission, being satisfied that the claim com-
plies with the terms of the General Order of the Commission
No. 654 of 2000, dated 17 July 2000, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—

THAT the Plastic Manufacturing Award 1977 be var-
ied in accordance with the following Schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 7th day of
December 2000.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 12.—Meal Money: Delete subclauses (1) and (2)

of this clause and insert the following in lieu thereof—
(1) A worker required to work overtime for more than

two hours, without being notified on the previous
day or earlier that he/she will be so required to work,
shall be supplied with a meal by the employer or
paid $6.70 for a meal.

(2) If the amount of overtime required to be worked ne-
cessitates a second or subsequent meal, the employer
shall, unless he/she has notified the workers con-
cerned on the previous day or earlier that such a
second or subsequent meal will also be required,
provide such meals or pay an amount of $4.60 for
each second or subsequent meal.

2. Clause 22(5)—Leading Hands: Delete the existing
subclause and replace with the following—

(5) Leading Hands
In addition to the rates prescribed in subclause (2)
of this clause a leading hand shall be paid—

$ Per Week
(a) If placed in charge of

not less than three and
not more than ten other
employees 19.55

(b) If placed in charge of
more than ten and not
more than 20 other
employees  29.90

(c) If placed in charge of
more than 20 other
employees 38.25
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3. Clause 23—Extra Rates and Conditions: Delete the fol-
lowing subclauses and insert the following in lieu thereof—

23—EXTRA RATES AND CONDITIONS
(1) Workers handling carbon black before processing,

and workers engaged in processing free carbon black,
shall be paid the sum of 39 cents per hour in addi-
tion to the rate herein fixed for the class of work
performed.

(2) Workers engaged on weighing, packing and mixing
in the powder room shall be paid the sum of 39 cents
per hour in addition to the rate herein fixed for the
class of work performed.

(3) Workers engaged in work on a construction site other
than the normal place of work shall be paid an al-
lowance at the rate of $17.66 per week for each hour
or part thereof worked.

4. Clause 31.—Travelling Allowance: Delete subclause (2)(c)
and insert the following in lieu thereof—

(c) A year for the purpose of this clause shall commence
on the 1st day of July and end on the 30th day of
June next following.

Rates of hire for use of employee’s own vehicle on em-
ployer’s business—

Schedule 1—Motor Vehicle Allowances
Area and Details Engine Displacement

(in Cubic Centimetres)
Over  Over  1600cc

2600cc 1600cc  & under
- 2600cc

Rate per Kilometre (Cents)
Metropolitan Area 67.7 58.9 52.1
South West Land Division 69.6 60.4 53.7
North of 23.5° South Latitude 76.3 66.6 59.3
Rest of the State 71.9 62.4 55.4

Schedule 2—Motor Cycle Allowances
Distance Travelled During a Rate
Year on Official Business ¢/km
All areas of State 23.4

Motor vehicles with rotary engines are to be included in the 1600-2600cc.

5. Schedule A—Parties to the Award: Delete the named party
and insert the following in lieu thereof—

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch.

SCHOOL EMPLOYEES (INDEPENDENT DAY &
BOARDING SCHOOLS) AWARD, 1980.

No. R 7 of 1979.
2000 WAIRC 01564

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
GUILDFORD GRAMMAR SCHOOL
& OTHERS, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED TUESDAY, 12 DECEMBER 2000
FILE NO/S APPLICATION 718 OF 2000
CITATION NO. 2000 WAIRC 01564
_______________________________________________________________________________

Result Variation of the School Employees
(Independent Day & Boarding Schools)
Award, 1980

Representation
Applicant Mr J Ridley
Respondent Mr N Rowden as agent

Mr I Fraser on behalf of the AISWA
_______________________________________________________________________________

Order.
HAVING heard Mr J Ridley on behalf of the applicant and
Mr N Rowden as agent on behalf of the respondents and Mr I
Fraser on behalf of the Association of Independent Schools
of Western Australia (Inc) and by consent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the School Employees (Independent Day &
Boarding Schools) Award, 1980 be varied in accordance
with the following Schedule and that such variation shall
have effect from the beginning of the first pay period
commencing on or after 12 December 2000.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

———

Schedule.
1. Clause 11—Meal Money: Delete subclause (1) of this

clause and insert the following in lieu thereof—
(1) Subject to the provisions of subclause (2) of this

clause an employee, required to work overtime for
more than two hours, shall be supplied with a meal
by the employer or be paid $7.05 for a meal and, if
owing to the amount of overtime worked, a second
or subsequent meal is required the employee shall
be supplied with such meal by the employer or paid
$4.80 for each meal so required.

2. Clause 32—Wages: Delete paragraph (b) of subclause
(3) of this clause and insert the following in lieu thereof—

(b) Senior employees other than the Head
Groundsperson and leading hands appointed as such
by the employer to be in charge of three or more
other employees shall be paid $19.55 per week in
addition to the rates prescribed herein.

3. Clause 32—Wages: Delete subclause (4) of this clause
and insert the following in lieu thereof—

(4) For all work done on any day after a break referred
to in subclause (3) of Clause 7.—Hours of this award,
the employee shall be paid an allowance of $1.20
per hour for each such hour worked.

4. Clause 33—Fares and Motor Vehicle Allowances: Delete
paragraph (c) of subclause (2) of this clause and insert the
following in lieu thereof—

(c) A year for the purpose of this clause shall commence
on the 1st day of July and end on the 30th day of
June next following.
Rates of hire for use of employee’s own vehicle on
employer’s business

Schedule 1—Motor Vehicle Allowances
Area and Details Engine Displacement

(in Cubic Centimetres)
Over  Over  1600cc

2600cc 1600cc  & under
- 2600cc

Rate per Kilometre (Cents)
Metropolitan Area 67.7 58.9 52.1
South West Land Division 69.6 60.4 53.7
North of 23.5° South Latitude 76.3 66.6 59.3
Rest of the State 71.9 62.4 55.4

Schedule 2—Motor Cycle Allowances
Distance Travelled During a Rate
Year on Official Business ¢/km
All areas of State 23.4

Motor vehicles with rotary engines are to be included in the 1600-2600cc.

5. Schedule A—Parties to the Award: Delete this schedule
and insert the following in lieu thereof—

SCHEDULE A—PARTIES TO THE AWARD
The following organisation is a party to this award—

The Australian Liquor, Hospitality and Miscellane-
ous Workers Union, Western Australian Branch
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SOAP AND ALLIED PRODUCTS MANUFACTURING
AWARD.

No. 25 of 1960.
2000 WAIRC 01519

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
CANDLE LIGHT CO PTY LTD,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED THURSDAY, 7 DECEMBER 2000
FILE NO/S APPLICATION 723 OF 2000
CITATION NO. 2000 WAIRC 01519
_______________________________________________________________________________

Result Award varied
Representation
Applicant Mr J Ridley
Respondent Mr P Robertson
_______________________________________________________________________________

Order.
HAVING HEARD Mr J Ridley on behalf of the Applicant
and Mr P Robertson on behalf of the Respondents, and by
consent, the Commission, being satisfied that the claim com-
plies with the terms of the General Order of the Commission
No. 654 of 2000, dated 17 July 2000, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—

THAT the Soap and Allied Products Manufacturing
Award be varied in accordance with the following Sched-
ule and that such variation shall have effect from the
beginning of the first pay period commencing on or after
the 7th day of December 2000.

FURTHERMORE, the Commission by consent of the par-
ties, records the following—

(a) Meal Allowances at clause 13.—Meal Money of the
award have been adjusted by consent for movements
in CPI from the quarter ending March 1996 up to
and including the quarter ending June 2000. The
index used was ‘CPI : Food : Meals Out and Take
Away Foods : Total’

(b) Allowances at clause 26.—Leading Hands of the
award have been adjusted by consent for the 2000
Arbitrated Safety Net Increase—$15, consistent with
Principle 5.—Adjustment of Allowances and Serv-
ice Increments of the Commission’s ‘Statement of
Principles—July 2000’ arising in matter 654 of 2000.
The key classification rate used was that for a ‘Prod-
uct Maker’ prior to the awarding of the 2000
Arbitrated Safety Net Increase—$403.60.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 13.—Meal Money: Delete subclauses (1) and (2)

and insert the following in lieu thereof—
(1) A worker required to work overtime for more than

two hours without being notified on the previous
day or earlier, that he will be so required to work
shall be supplied with a meal by the employer or
paid $7.05 for a meal.

(2) If the amount of overtime required to be worked ne-
cessitates a second or subsequent meal, the employer
shall, unless he has notified the workers concerned
on the previous day or earlier that such a second or
subsequent meal will also be required, provide such

meals or pay an amount of $5.80 for each second or
subsequent meal.

2. Clause 26—Leading Hands: Delete this clause and insert
the following in lieu thereof—

26.—LEADING HANDS
In addition to the appropriate total weekly wage pre-
scribed in Clause 25.—Wages of this award a leading
hand shall be paid—

 $
(1) if placed in charge of not

less than three and not more
than ten other employees 20.00

(2) if placed in charge of more
than ten and not more than
20 other employees 30.90

(3) if placed in charge of more
than 20 other employees 39.80

TEACHERS’ AIDES’ AWARD, 1979.
No. R 4 of 1979.

2000 WAIRC 01581
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
MINISTER FOR EDUCATION,
RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED TUESDAY, 12 DECEMBER 2000
FILE NO/S APPLICATION 733 OF 2000
CITATION NO. 2000 WAIRC 01581
_______________________________________________________________________________

Result Variation of the Teachers’ Aides’ Award,
1979.

Representation
Applicant Mr J Ridley
Respondent Ms A Davison
_______________________________________________________________________________

Order.
HAVING heard Mr J Ridley on behalf of the applicant and
Ms A Davison on behalf of the respondent and by consent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Teachers’ Aides’ Award, 1979 be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after 12 December 2000.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.
1. Schedule A—Parties to the Award: Delete this schedule

and insert the following in lieu thereof—
SCHEDULE A—PARTIES TO THE AWARD

The following organisation is a party to this award—
The Australian Liquor, Hospitality and Miscellane-
ous Workers Union, Western Australian Branch
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TEACHERS’ AIDES’ (INDEPENDENT SCHOOLS)
AWARD 1988.

No. A 27 of 1987.
2000 WAIRC 01579

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
CATHOLIC EDUCATION
COMMISSION OF WA & OTHERS,
RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED TUESDAY, 12 DECEMBER 2000
FILE NO/S APPLICATION 726 OF 2000
CITATION NO. 2000 WAIRC 01579
_______________________________________________________________________________

Result Variation of the Teachers’ Aides’
(Independent Schools) Award 1988.

Representation
Applicant Mr J Ridley
Respondent Mr N Rowden as agent

Mr I Fraser on behalf of the AISWA.
_______________________________________________________________________________

Order.
HAVING heard Mr J Ridley on behalf of the applicant and
Mr N Rowden as agent on behalf of the respondents and Mr I
Fraser on behalf of the Association of Independent Schools
of Western Australia (Inc) and by consent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Teachers’ Aides’ (Independent Schools)
Award 1988 be varied in accordance with the following
Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after 12 December 2000.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.
1. Schedule A—Parties to the Award: Delete this schedule

and insert the following in lieu thereof—
SCHEDULE A—PARTIES TO THE AWARD

The following organisation is a party to this award—
The Australian Liquor, Hospitality and Miscellane-
ous Workers Union, Western Australian Branch

2. Schedule B—Respondents: Delete this schedule and in-
sert the following in lieu thereof—

SCHEDULE B—RESPONDENTS
The Catholic Education Commission of WA
50 Ruislip Street
LEEDERVILLE WA 6007
Forrestfield Christian School
45 Berkshire Road
FORRESTFIELD WA 6058
Helena Independent School
PO Box 66
DARLINGTON WA 6070
Montessori Children’s Centre
2 Egham Road
VICTORIA PARK WA 6100
Perth College
31 Lawley Crescent
MOUNT LAWLEY WA 6050
Anglican Schools Commission
1st Floor, 272 Selby Street
WEMBLEY WA 6014

The Quintilian School
46 Quintilian Drive
MT CLAREMONT WA 6010
Association of Independent Schools of
Western Australia (Inc.)
3/41 Walters Drive
Herdsman Business Park
OSBORNE PARK WA 6017

TEACHERS’ (KINDERGARTENS) AWARD 1964—
THE

No. 22 of 1963.
2000 WAIRC 01582

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
HON MIN FOR EDUCATION,
RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED TUESDAY, 12 DECEMBER 2000
FILE NO/S APPLICATION 727 OF 2000
CITATION NO. 2000 WAIRC 01582
_______________________________________________________________________________

Result Variation of the Teachers’ (Kindergartens)
Award 1964.

Representation
Applicant Mr J Ridley
Respondent Ms A Davison
_______________________________________________________________________________

Order.
HAVING heard Mr J Ridley on behalf of the applicant and
Ms A Davison on behalf of the respondent and by consent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Teachers’ (Kindergartens) Award 1964 be
varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after 12
December 2000.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.
1. Schedule A—Parties to the Award: Delete this schedule

and insert the following in lieu thereof—
SCHEDULE A—PARTIES TO THE AWARD

The following organisation is a party to this award—
The Australian Liquor, Hospitality and Miscellane-
ous Workers Union, Western Australian Branch
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UNIVERSITY, COLLEGES AND SWANLEIGH
AWARD, 1980.

No. R 7B of 1979.
2000 WAIRC 01580

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
ST THOMAS MORE COLLEGE &
OTHERS, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED TUESDAY, 12 DECEMBER 2000
FILE NO/S APPLICATION 719 OF 2000
CITATION NO. 2000 WAIRC 01580
_______________________________________________________________________________

Result Variation of the University, Colleges and
Swanleigh Award, 1980

Representation
Applicant Mr J Ridley
Respondent Mr N Rowden as agent
_______________________________________________________________________________

Order.
HAVING heard Mr J Ridley on behalf of the applicant and
Mr N Rowden as agent on behalf of the respondents and by
consent the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the University, Colleges and Swanleigh Award,
1980 be varied in accordance with the following Sched-
ule and that such variation shall have effect from the
beginning of the first pay period commencing on or after
12 December 2000.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

Schedule.
1. Clause 11—Meal Money: Delete subclause (1) of this

clause and insert the following in lieu thereof—
(1) Subject to the provisions of subclause (2) of this

clause an employee, required to work overtime for
more than two hours, shall be supplied with a meal
by the employer or be paid $7.05 for a meal and, if
owing to the amount of overtime worked, a second
or subsequent meal is required the employee shall
be supplied with such meal by the employer or paid
$4.80 for each meal so required.

2. Clause 31—General Conditions: Delete paragraph (b) of
subclause (3) of this clause and insert the following in lieu
thereof—

(b) Senior employees other than the Head
Groundsperson and leading hands appointed as such
by the employer to be in charge of three or more
other employees shall be paid $19.40 per week in
addition to the rates prescribed herein.

3. Clause 31—General Conditions: Delete subclause (4) of
this clause and insert the following in lieu thereof—

(4) For all work done on any day after a break referred
to in subclause (3) of Clause 7.—Hours of this award,
the employee shall be paid an allowance of $1.20
per hour for each such hour worked.

4. Clause 32—Fares and Travelling Time: Delete paragraph
(c) of subclause (2) of this clause and insert the following in
lieu thereof—

(c) A year for the purpose of this clause shall commence
on the 1st day of July and end on the 30th day of
June next following.

Rates of hire for use of employee’s own vehicle on
employer’s business—

Schedule 1—Motor Vehicle Allowances
Area and Details Engine Displacement

(in Cubic Centimetres)
Over  Over  1600cc

2600cc 1600cc  & under
- 2600cc

Rate per Kilometre (Cents)
Metropolitan Area 67.7 58.9 52.1
South West Land Division 69.6 60.4 53.7
North of 23.5° South Latitude 76.3 66.6 59.3
Rest of the State 71.9 62.4 55.4

Schedule 2—Motor Cycle Allowances
Distance Travelled During a Rate
Year on Official Business ¢/km
All areas of State 23.4

Motor vehicles with rotary engines are to be included in the 1600-2600cc.

5. Schedule A—Parties to the Award: Delete this schedule
and insert the following in lieu thereof—

SCHEDULE A—PARTIES TO THE AWARD
The following organisation is a party to this award—

The Australian Liquor, Hospitality and Miscellane-
ous Workers Union, Western Australian Branch

WATCHMAKERS’ AND JEWELLERS’ AWARD 1970.
No. 10 of 1970.

2000 WAIRC 01515
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
CARIS THE JEWELLER & OTHERS,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED THURSDAY 7 DECEMBER 2000
FILE NO/S APPLICATION 729 OF 2000
CITATION NO. 2000 WAIRC 01515
_______________________________________________________________________________

Result Award varied
Representation
Applicant Mr J Ridley
Respondent Mr P Robertson
_______________________________________________________________________________

Order.
HAVING HEARD Mr J Ridley on behalf of the Applicant
and Mr P Robertson on behalf of the Respondents, and by
consent, the Commission, being satisfied that the claim com-
plies with the terms of the General Order of the Commission
No. 654 of 2000, dated 17 July 2000, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—

THAT the Watchmakers’ and Jewellers’ Award 1970
be varied in accordance with the following Schedule and
that such variation shall have effect from the beginning
of the first pay period commencing on or after the 7th day
of December 2000.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.264

Schedule.
1. Clause 8—Wages: Delete subclause (4) of this clause and

insert the following in lieu thereof—
(4) Leading Hands—

Any jeweller or watchmaker placed in charge of not
more than 10 jewellers or watchmakers shall be paid
$19.40 per week in addition to the rates of pay pre-
scribed by this award.

2. Clause 11.—Meal Money:  Delete subclauses (1) and (4)
and insert the following in lieu thereof—

(1) Subject to the provisions of subclause (2) of this
clause an employee, required to work overtime for
more than two hours, shall be supplied with a meal
by the employer or be paid $6.15 for a meal and, if
owing to the amount of overtime worked, a second
or subsequent meal is required the employee shall
be supplied with such meal by the employer or paid
$4.25 for each meal so required.

(4) Late Night Trading Meal Allowance—
An employee who commences work prior to 4.30
p.m. on the day of late night trading and is required
to work beyond 7.00 p.m. on that day, shall be paid
a meal allowance of $6.15.

WOOL SCOURING AND FELLMONGERY
INDUSTRY AWARD.

No. 32 of 1959.
2000 WAIRC 01506

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
JANDAKOT WOOL SCOURING
COMPANY PTY LTD & OTHERS,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED THURSDAY 7 DECEMBER 2000
FILE NO/S APPLICATION 731 OF 2000
CITATION NO. 2000 WAIRC 01506
_______________________________________________________________________________

Result Award varied
Representation
Applicant Mr J Ridley
Respondent Mr P Robertson
_______________________________________________________________________________

Order.
HAVING HEARD Mr J Ridley on behalf of the Applicant
and Mr P Robertson on behalf of the Respondents, and by
consent, the Commission, being satisfied that the claim com-
plies with the terms of the General Order of the Commission
No. 654 of 2000, dated 17 July 2000, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—

THAT the Wool Scouring and Fellmongery Industry
Award No. 32 of 1959 be varied in accordance with the
following Schedule and that such variation shall have
effect from the beginning of the first pay period com-
mencing on or after the 7th day of December 2000.

FURTHERMORE, the Commission by consent of the par-
ties, records the following—

(a) Meal Allowances at clause 16.—Meal Allowance of
the award have been adjusted by consent for move-
ments in CPI from the quarter ending March 1996

up to and including the quarter ending June 2000.
The index used was ‘CPI : Food : Meals Out and
Take Away Foods : Total’

(b) Allowances at clause 21—Special Rates and Provi-
sions of the award have been adjusted by consent
for the 2000 Arbitrated Safety Net Increase—$15,
consistent with Principle 5.—Adjustment of Allow-
ances and Service Increments of the Commission’s
‘Statement of Principles—July 2000’ arising in mat-
ter 654 of 2000. The key classification rate used was
that for a ‘Shift Foreman In Charge of Wool Scour-
ing Machine’ prior to the awarding of the 2000
Arbitrated Safety Net Increase—$440.00.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 16.—Meal Allowance—

In subclause (1) of this clause delete the amounts of $5.50
and $3.80 and insert the amounts of $6.15 and $4.25 in
lieu thereof.

2. Clause 21—Special Rates and Provisions—
(a) Delete the amount $1.55 in subclause (1) and insert

in lieu thereof the amount of $1.60.
(b) Delete the amount of 59 cents in subclause (2) and

insert in lieu thereof the amount of 61 cents.
(c) Delete the amount of 59 cents in subclause (7) and

insert in lieu thereof the amount of 61 cents.
(d) Delete the amount of 96 cents in subclause (8) and

insert in lieu thereof the amount of 99 cents.
3. Schedule A.—Respondents: Delete and insert the follow-

ing in lieu thereof—
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch.

AWARDS/AGREEMENTS—
Application for variation of—

No variation resulting—
GOVERNMENT RAILWAYS LOCOMOTIVE

ENGINEMEN’S AWARD 1973-1990.
No. 586 of 2000.

2000 WAIRC 01657
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES WESTERN AUSTRALIAN

GOVERNMENT RAILWAYS
COMMISSION, APPLICANT
v.
THE AUSTRALIAN RAIL, TRAM
AND BUS INDUSTRY UNION OF
EMPLOYEES, WEST AUSTRALIAN
BRANCH, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED WEDNESDAY, 20 DECEMBER 2000
FILE NO APPLICATION 586 OF 2000
CITATION NO. 2000 WAIRC 01657
_______________________________________________________________________________

Result Dismissed
Representation
Applicant Mr J F Johnston
Respondent Mr R Wells
_______________________________________________________________________________
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Order.
WHEREAS the Applicant made an application to vary the
Government Railways Locomotive Enginemen’s Award 1973-
1990 (13 of 1973) on 20 April 2000;

WHEREAS the Commission convened a conference in re-
spect of the application on 21 July 2000. At the conclusion of
the conference the Applicant requested that the application be
adjourned sine die and that the application be re-listed on ap-
plication by either party;

AND WHEREAS the Applicant advised the Commission
on 20 December 2000 that the matter is now concluded;

Pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

AWARDS/AGREEMENTS—
Interpretation of—
TIMBER WORKERS AWARD.

No. 36 of 1950.
2000 WAIRC 01568

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE FOREST PRODUCTS,
FURNISHING AND ALLIED
INDUSTRIES INDUSTRIAL UNION
OF WORKERS, W.A. BRANCH,
APPLICANT
v.
AG & AM BROOKS, AJ & KM TERRY,
AM & SJ FORT, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 12 DECEMBER 2000
FILE NO APPLICATION 968 OF 2000
CITATION NO. 2000 WAIRC 01568
_______________________________________________________________________________

Order.
HAVING heard Mr P. Daly on behalf of the Forest Products,
Furnishing and Allied Industries Industrial Union of Work-
ers, WA Branch and Mr S. Foy on behalf of the Respondents,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979 hereby orders—

THAT the questions posed for interpretation of the
Timber Workers Award No. 36 of 1950 are answered as
follows—

1. Does the definition of week’s pay as provided
in Clause 32.—Piecework of the Timber work-
ers Award provide for employees to be paid
the additional 30% piecework in the case of
redundancy, is answered in the negative.

2. Is a pieceworker entitled under the provisions
of the Timber Workers Award No. 36 of 1950
to be paid redundancy payments which include
30% additional payment provided in subclause
3(a) of Clause 32.—Piecework of the award,
is answered in the negative.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

NOTICES—
Award/Agreement matters—

CLUB WORKERS’ AWARD 1976.
No. 12 of 1976.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION

Application No. 380 of 1995

APPLICATION FOR VARIATION OF AWARD
ENTITLED “CLUB WORKERS’ AWARD, 1976”

NOTICE is given that an application has been made to the
Commission by the Australia Liquor, Hospitality and Miscel-
laneous Workers Union, Western Australian Branch under the
Industrial Relations Act 1979 for a variation of the above
Award.

As far as relevant, those parts of the proposed variation which
relate to area of operation or scope are published hereunder.

1. Clause 6—Definitions—Delete existing subclauses (1)-
(13) and (15) and insert in lieu—

6—Definitions
Food and beverage
(1) Food and beverage attendant grade 1 means an employee

who is engaged in any of the following—
(a) picking up glasses;
(b) emptying ashtrays;
(c) general assistance to food and beverage attendants

of a higher grade not including service to customers;
(d) removing food plates;
(e) setting and/or wiping down tables;
(f) cleaning and tidying of associated areas.

(2) Food and beverage attendant grade 2 means an employee
who has not achieved the appropriate level of training and
who is engaged in any of the following—

(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;

(b) assisting in the cellar or bottle department;
(c) undertaking general waiting duties of both food and/

or beverage including cleaning of tables;
(d) receipt of monies;
(f) attending a snack bar;
(g) engaged on delivery duties.

(3) Food and beverage attendant grade 3 means an employee
who has the appropriate level of training and is engaged in
any of the following—

(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;

(b) assisting in the cellar or bottle department, where
duties could include working up to four hours per
day (averaged over the relevant work cycle) in the
cellar without supervision;

(c) undertaking general waiting duties of both food and
liquor including cleaning of tables;

(d) receipt and dispensing of monies;
(e) engaged on delivery duties; or
(f) in addition to the tasks performed by a food and bev-

erage attendant grade 2 the employee is also involved
in—

(i) the operation of a mechanical lifting device; or
(ii) attending a wagering (e.g. TAB) terminal, elec-

tronic gaming terminal or similar terminal.
(g) and/or means an employee who is engaged in any of

the following—
• full control of a cellar or liquor store (includ-

ing the receipt, delivery and recording of goods
within such an area);

• mixing a range of sophisticated drinks;
• supervising food and beverage attendants of

a lower grade;
• taking reservations, greeting and seating

guests;
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• training food and beverage attendants of a
lower grade.

(4) Food and beverage attendant (tradesperson) grade 4
means an employee who has completed an apprenticeship in
waiting or who has passed the appropriate trade test and as
such carries out specialised skilled duties in a fine dining room
or restaurant.

(5) Food and beverage supervisor means an employee who
has the appropriate level of training including a supervisory
course and who has the responsibility for supervision, train-
ing and co-ordination of food and beverage staff, or stock
control for a bar or series of bars.

(6) Liquor service employee means a person employed to
sell or dispense liquor in bars and/or bottle departments or
shops and includes a cellar employee.

Kitchen
(7) Kitchen attendant grade 1 means an employee engaged

in any of the following—
(a) general cleaning duties within a kitchen or food

preparation area and scullery, including the clean-
ing of cooking and general utensils used in a kitchen
and restaurant;

(b) assisting employees who are cooking;
(c) assembly and preparation of ingredients for cook-

ing; or
(d) general pantry duties.

(8) Kitchen attendant grade 2 means an employee who has
the appropriate level of training, and who is engaged in spe-
cialised non-cooking duties in a kitchen or food preparation
area, or supervision of kitchen attendants.

(9) Kitchen attendant grade 3 means an employee who has
the appropriate level of training including a supervisory course,
and has the responsibility for the supervision, training and
co-ordination of kitchen attendants of a lower grade.

(10) Cook grade 1 means an employee who carries out cook-
ing of breakfasts and snacks, baking, pastry cooking or
butchering.

(11) Cook grade 2 means an employee who has the appro-
priate level of training and who performs cooking duties
including baking, pastry cooking or butchering.

(12) Cook (tradesperson) grade 3 means a “commi chef” or
equivalent who has completed an apprenticeship or who has
passed the appropriate trade test, and who is engaged in cook-
ing, baking, pastry cooking or butchering duties.

(13) Cook (tradesperson) grade 4 means a “demi chef” or
equivalent who has completed an apprenticeship or has passed
the appropriate trade test and who is engaged to perform gen-
eral or specialised cooking, butchering, baking or pastry
cooking duties and/or supervises and trains other cooks and
kitchen employees.

(14) Cook (tradesperson) grade 5 means a “chef de partie”
or equivalent who has completed an apprenticeship or has
passed the appropriate trade test in cooking, butchering, bak-
ing or pastry cooking and has completed additional appropriate
training who performs any of the following—

(a) general and specialised duties including supervision
or training of other kitchen staff;

(b) ordering and stock control; or
(c) solely responsible for other cooks and other kitchen

employees in a single kitchen establishment.
Guest service
(15) Guest service grade 1 means an employee who per-

forms any of the following—
(a) laundry and/or linen duties which may include mi-

nor repairs to linen or clothing such as buttons, zips,
seams, and working with flat materials;

(b) performs general cleaning duties; or
(c) parking guest cars.

(16) Guest service grade 2 means an employee who has not
achieved the appropriate level of training and who is engaged
in any of the following—

(a) receiving and assisting guests at the entrance to the
establishment;

(b) driving a passenger vehicle or courtesy bus;
(c) assisting in the dry cleaning process;

(d) cleaning duties using specialised equipment and
chemicals; or

(e) providing butler services such as food, beverage and
personalised guest service.

(17) Guest service grade 3 means an employee who has the
appropriate level of training and who is engaged in any of the
following—

(a) supervising guest service employees of a lower
grade;

(b) providing butler services such as food, beverage and
personalised guest service;

(c) major repair of linen and/or clothing including ba-
sic tailoring and major alterations and refitting; or

(d) dry cleaning.
(18) Guest service grade 4 means an employee who has

completed an apprenticeship or who has passed the appropri-
ate trade test or otherwise has the appropriate level of training
to perform the work of a tradesperson in dry cleaning, tailor-
ing or as a butler.

(19) Guest service supervisor means an employee with the
appropriate level of training including a supervisory course,
who supervises, trains and co-ordinates the work of employ-
ees engaged in a Guest Service department.

Security
(20) Doorperson/security officer grade 1 means a person

who assists in maintenance of dress standards and good order
at an establishment.

(21) Timekeeper/security officer grade 2 means a person
who is responsible for timekeeping of staff, for the security of
keys, for the checking in and out of delivery vehicles and/or
for the supervision of doorperson/security officer grade 1 per-
sonnel.

Stores and other activities
(22) Storeperson grade 1 means an employee who receives

and stores general and perishable goods and cleans the store
area.

(23) Storeperson grade 2 means an employee who, in addi-
tion to the duties for a storeperson grade 1, may also operate
mechanical lifting equipment such as a fork-lift and/or who
may perform duties of more complex nature.

(24) Storeperson grade 3 means an employee who has the
appropriate level of training and who—

(a) implements quality control techniques and proce-
dures; and

(b) understands and is responsible for a stores/warehouse
area or a large section of such an area; and

(c) has a highly developed level of interpersonal and
communications skills; and

(d) is able to supervise and provide direction and guid-
ance to other employees including the ability to assist
in the provision of on-the-job training and induc-
tion; and

(e) exercises discretion within the scope of this grade;
and

(f) may exercise skills attained through the successful
completion of an appropriate warehousing certifi-
cate; and

(g) may perform indicative tasks at this level such as—
(i) liaising with management, suppliers and cus-

tomers with respect to stores operations;
(ii) detailing and co-ordinating activities of other

storepersons and acting in a leading hand ca-
pacity for in excess of ten storepersons;

(h) maintaining control registers including inventory
control and being responsible for preparation and
reconciliation of regular reports or stock movements,
dispatches, etc;

(i) supervises the receipt and delivery of goods, records,
outgoing goods, responsible for the contents of a
store.

(25) Handyperson means a person who is not a tradesperson
and whose duties include the performance of routine repair
work and maintenance in and about the employer’s premises.
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(26) Fork-lift driver means an employee who has a recog-
nised fork-lift licence and who is engaged solely on the basis
of driving a fork-lift vehicle. For those employees who oper-
ate a fork-lift as only part of their duties, either food and
beverage grade 3 or storeperson grade 2 are applicable.

(27) Appropriate level of training means—
(a) completion of a training course and the employee

qualifying for an appropriate certificate relevant to
the employee’s particular classification; or

(b) that the employee’s skills have been assessed to be
at least the equivalent of those attained through the
suitable course described in sub-clause (a) assess-
ment to be undertaken by a qualified skills assessor.

(28) Introductory level means the level of an employee who
enters the industry and who has not demonstrated the compe-
tency requirements of level 1. Such an employee will remain
at this level for up to three months while the appropriate train-
ing for level 1 is undertaken and assessment made to move
from the introductory level to level 1. At the end of three
months from entry, an employee will move to level 1 other
than where agreement has been reached and recorded between
the employee and the employer that further training of up to
three months is required for the employee to achieve compe-
tence for movement to level 1.

3. Clause 6—Definitions—Renumber existing sub-clauses
(14), (16) and (17) as (29), (30) and (31) respectively.

4.  Clause 21—Wages—Delete existing clause and insert a
new clause 21.—Wage Rates as follows—

21.—WAGE RATES
(1) The following shall be the minimum fortnightly rates of

wage payable to full-time employees covered by this award—
$ per Fortnight

Level Classification 1.7.01 1.1.02 1.7.02
Introductory 800.80 800.80 800.80

Level 1 Food & Beverage Attendant Grade 1 830.00 832.00 834.20
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman

Level 2 Food & Beverage Attendant Grade 2 860.00 872.50 884.40
Cook Grade 1
Kitchen Attendant Grade 2
Storeperson Grade 1
Doorperson/Security Officer Grade 1
Guest Services Grade 2

Level 3 Food & Beverage Attendant Grade 3 890.00 905.00 921.00
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver

Level 4 Cook Grade 3 945.00 965.00 984.40
Storeperson Grade 3
Food & Beverage Attendant Grade 4
 (Tradesperson)
Guest Service Grade 4

Level 5 Cook Grade 4 1010.00 1035.00 1067.80
Food & Beverage Supervisor
Guest Services Supervisor

Level 6 Cook Grade 5 1060.00 1080.00 1105.60

(2) Arbitrated Safety Net Adjustments
The rates of pay in this award include arbitrated safety net

adjustments available since December 1993, under the Arbi-
trated Safety Net Adjustment Principle.

These arbitrated safety net adjustments may be offset against
any equivalent amount in the rate of pay received by employ-
ees since 1 November 1991 above the rate prescribed in the
Award, except where such absorption is contrary to the terms
of an industrial agreement.

Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset arbitrated safety
net adjustments.

A copy of the proposed variation may be inspected at my
office at the AXA Centre, 111 St George’s Terrace, Perth.

J. A. SPURLING,
Registrar.

GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989.

No. PSA A3 of 1989.
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
Application No. P 31 of 2000

APPLICATION FOR VARIATION OF AWARD
ENTITLED “GOVERNMENT OFFICERS SALARIES,
ALLOWANCES AND CONDITIONS AWARD 1989”

NOTICE is given that an application has been made to the
Commission by The Civil Service Association of Western
Australia Incorporated under the Industrial Relations Act 1979
for a variation of the above Award.

As far as relevant, those parts of the proposed variation that
relate to area of operation or scope are published hereunder.

Schedule A—List of Respondents
Insert the following as respondents to the Award—
(a) The Governor of the State of Western Australia
(b) Office of the Parliamentary Commissioner for Ad-

ministrative Investigation (Ombudsman)
A copy of the proposed variation may be inspected at my

office at the AXA Centre, 111 St George’s Terrace, Perth.
18 December 2000.

J. A. SPURLING,
[L.S.] Registrar.

HOTEL AND TAVERN WORKERS’ AWARD, 1978.
No. R31 of 1977.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION

Application No. 378 of 1995
APPLICATION FOR VARIATION OF AWARD

ENTITLED “HOTEL AND TAVERN WORKERS’
AWARD, 1978”

NOTICE is given that an application has been made to the
Commission by the Australia Liquor, Hospitality and Miscel-
laneous Workers Union, Western Australian Branch under the
Industrial Relations Act 1979 for a variation of the above
Award.

As far as relevant, those parts of the proposed variation which
relate to area of operation or scope are published hereunder.

1. Clause 4.—Scope—Delete existing clause and insert in
lieu—

4.—Scope
This award shall apply to all workers employed in the
callings described in Clause 21.—Wage Rates of this
award, in any establishment, or part thereof licensed pur-
suant to the Liquor Licensing Act, 1988 with a Hotel
Licence, Hotel Restricted Licence, Tavern Licence, or a
Special Facility Licence granted pursuant to regulation
9A(1), paragraphs (c), (g), (h) and (i), of the Liquor Li-
censing Regulations 1989 (as amended).

2. Clause 6—Definitions—Delete existing subclauses (1)-
(14) and insert in lieu—

6—Definitions
Food and beverage
(1) Food and beverage attendant grade 1 means an employee

who is engaged in any of the following—
(a) picking up glasses;
(b) emptying ashtrays;
(c) general assistance to food and beverage attendants

of a higher grade not including service to custom-
ers;

(d) removing food plates;
(e) setting and/or wiping down tables;
(f) cleaning and tidying of associated areas.

(2) Food and beverage attendant grade 2 means an employee
who has not achieved the appropriate level of training and
who is engaged in any of the following—

(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;
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(b) assisting in the cellar or bottle department;
(c) undertaking general waiting duties of both food and/

or beverage including cleaning of tables;
(d) receipt of monies;
(f) attending a snack bar;
(g) engaged on delivery duties.

(3) Food and beverage attendant grade 3 means an employee
who has the appropriate level of training and is engaged in
any of the following—

(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;

(b) assisting in the cellar or bottle department, where
duties could include working up to four hours per
day (averaged over the relevant work cycle) in the
cellar without supervision;

(c) undertaking general waiting duties of both food and
liquor including cleaning of tables;

(d) receipt and dispensing of monies;
(e) engaged on delivery duties; or
(f) in addition to the tasks performed by a food and bev-

erage attendant grade 2 the employee is also involved
in—

(i) the operation of a mechanical lifting device;
or

(ii) attending a wagering (e.g. TAB) terminal, elec-
tronic gaming terminal or similar terminal.

(g) and/or means an employee who is engaged in any of
the following—

• full control of a cellar or liquor store (includ-
ing the receipt, delivery and recording of goods
within such an area);

• mixing a range of sophisticated drinks;
• supervising food and beverage attendants of

a lower grade;
• taking reservations, greeting and seating

guests;
• training food and beverage attendants of a

lower grade.
(4) Food and beverage attendant (tradesperson) grade 4

means an employee who has completed an apprenticeship in
waiting or who has passed the appropriate trade test and as
such carries out specialised skilled duties in a fine dining room
or restaurant.

(5) Food and beverage supervisor means an employee who
has the appropriate level of training including a supervisory
course and who has the responsibility for supervision, train-
ing and co-ordination of food and beverage staff, or stock
control for a bar or series of bars.

(6) Liquor service employee means a person employed to
sell or dispense liquor in bars and/or bottle departments or
shops and includes a cellar employee.

Kitchen
(7) Kitchen attendant grade 1 means an employee engaged

in any of the following—
(a) general cleaning duties within a kitchen or food

preparation area and scullery, including the clean-
ing of cooking and general utensils used in a kitchen
and restaurant;

(b) assisting employees who are cooking;
(c) assembly and preparation of ingredients for cook-

ing; or
(d) general pantry duties.

(8) Kitchen attendant grade 2 means an employee who has
the appropriate level of training, and who is engaged in spe-
cialised non-cooking duties in a kitchen or food preparation
area, or supervision of kitchen attendants.

(9) Kitchen attendant grade 3 means an employee who has
the appropriate level of training including a supervisory course,
and has the responsibility for the supervision, training and
co-ordination of kitchen attendants of a lower grade.

(10) Cook grade 1 means an employee who carries out cook-
ing of breakfasts and snacks, baking, pastry cooking or
butchering.

(11) Cook grade 2 means an employee who has the appro-
priate level of training and who performs cooking duties
including baking, pastry cooking or butchering.

(12) Cook (tradesperson) grade 3 means a “commi chef” or
equivalent who has completed an apprenticeship or who has
passed the appropriate trade test, and who is engaged in cook-
ing, baking, pastry cooking or butchering duties.

(13) Cook (tradesperson) grade 4 means a “demi chef” or
equivalent who has completed an apprenticeship or has passed
the appropriate trade test and who is engaged to perform gen-
eral or specialised cooking, butchering, baking or pastry
cooking duties and/or supervises and trains other cooks and
kitchen employees.

(14) Cook (tradesperson) grade 5 means a “chef de partie”
or equivalent who has completed an apprenticeship or has
passed the appropriate trade test in cooking, butchering, bak-
ing or pastry cooking and has completed additional appropriate
training who performs any of the following—

(a) general and specialised duties including supervision
or training of other kitchen staff;

(b) ordering and stock control; or
(c) solely responsible for other cooks and other kitchen

employees in a single kitchen establishment.
Guest service
(15) Guest service grade 1 means an employee who per-

forms any of the following—
(a) laundry and/or linen duties which may include mi-

nor repairs to linen or clothing such as buttons, zips,
seams, and working with flat materials;

(b) the collection and delivery of guests personal dry
cleaning and laundry, linen and associated materials
to and from accommodation areas;

(c) performs general cleaning duties; or
(d) parking guest cars.

(16) Guest service grade 2 means an employee who has not
achieved the appropriate level of training and who is engaged
in any of the following—

(a) servicing accommodation areas and cleaning thereof;
(b) receiving and assisting guests at the entrance to the

establishment;
(c) driving a passenger vehicle or courtesy bus;
(d) transferring guests baggage to and from rooms;
(e) assisting in the dry cleaning process;
(f) cleaning duties using specialised equipment and

chemicals; or
(g) providing butler services such as food, beverage and

personalised guest service.
(17) Guest service grade 3 means an employee who has the

appropriate level of training and who is engaged in any of the
following—

(a) supervising guest service employees of a lower
grade;

(b) providing butler services such as food, beverage and
personalised guest service;

(c) major repair of linen and/or clothing including ba-
sic tailoring and major alterations and refitting; or

(d) dry cleaning.
(18) Guest service grade 4 means an employee who has

completed an apprenticeship or who has passed the appropri-
ate trade test or otherwise has the appropriate level of training
to perform the work of a tradesperson in dry cleaning, tailor-
ing or as a butler.

(19) Guest service supervisor means an employee with the
appropriate level of training including a supervisory course,
who supervises, trains and co-ordinates the work of employ-
ees engaged in a housekeeping department.

Security
(20) Doorperson/security officer grade 1 means a person

who assists in maintenance of dress standards and good order
at an establishment.
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(21) Timekeeper/security officer grade 2 means a person
who is responsible for timekeeping of staff, for the security of
keys, for the checking in and out of delivery vehicles and/or
for the supervision of doorperson/security officer grade 1 per-
sonnel.

Stores and other activities
(22) Storeperson grade 1 means an employee who receives

and stores general and perishable goods and cleans the store
area.

(23) Storeperson grade 2 means an employee who, in addi-
tion to the duties for a storeperson grade 1, may also operate
mechanical lifting equipment such as a fork-lift and/or who
may perform duties of more complex nature.

(24) Storeperson grade 3 means an employee who has the
appropriate level of training and who—

(a) implements quality control techniques and proce-
dures; and

(b) understands and is responsible for a stores/warehouse
area or a large section of such an area; and

(c) has a highly developed level of interpersonal and
communications skills; and

(d) is able to supervise and provide direction and guid-
ance to other employees including the ability to assist
in the provision of on-the-job training and induc-
tion; and

(e) exercises discretion within the scope of this grade;
and

(f) may exercise skills attained through the successful
completion of an appropriate warehousing certifi-
cate; and

(g) may perform indicative tasks at this level such as—
(i) liaising with management, suppliers and cus-

tomers with respect to stores operations;
(ii) detailing and co-ordinating activities of other

storepersons and acting in a leading hand ca-
pacity for in excess of ten storepersons;

(h) maintaining control registers including inventory
control and being responsible for preparation and
reconciliation of regular reports or stock movements,
dispatches, etc;

(i) supervises the receipt and delivery of goods, records,
outgoing goods, responsible for the contents of a
store.

(25) Handyperson means a person who is not a tradesperson
and whose duties include the performance of routine repair
work and maintenance in and about the employer’s premises.

(26) Fork-lift driver means an employee who has a recog-
nised fork-lift licence and who is engaged solely on the basis
of driving a fork-lift vehicle. For those employees who oper-
ate a fork-lift as only part of their duties, either food and
beverage grade 3 or storeperson grade 2 are applicable.

(27) Appropriate level of training means—
(a) completion of a training course and the employee

qualifying for an appropriate certificate relevant to
the employee’s particular classification; or

(b) that the employee’s skills have been assessed to
be at least the equivalent of those attained through
the suitable course described in sub-clause (a) as-
sessment to be undertaken by a qualified skills
assessor.

(28) Introductory level means the level of an employee who
enters the industry and who has not demonstrated the compe-
tency requirements of level 1. Such an employee will remain
at this level for up to three months while the appropriate train-
ing for level 1 is undertaken and assessment made to move
from the introductory level to level 1. At the end of three
months from entry, an employee will move to level 1 other
than where agreement has been reached and recorded between
the employee and the employer that further training of up to
three months is required for the employee to achieve compe-
tence for movement to level 1.

3. Clause 6—Definitions—Renumber existing sub-clauses
(15), 16) and (17) as (29), (30) and (31) respectively.

4. Clause 21—Wages—Delete existing clause and insert a
new clause 21.—Wage Rates as follows—

21.—WAGE RATES
(1) The following shall be the minimum fortnightly rates of

wage payable to full-time employees covered by this award—
$ per Fortnight

Level Classification 1.7.01 1.1.02 1.7.02
Introductory 800.80 800.80 800.80

Level 1 Food & Beverage Attendant Grade 1 830.00 832.00 834.20
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman

Level 2 Food & Beverage Attendant Grade 2 860.00 872.50 884.40
Cook Grade 1
Kitchen Attendant Grade 2
Storeperson Grade 1
Doorperson/Security Officer Grade 1
Guest Services Grade 2

Level 3 Food & Beverage Attendant Grade 3 890.00 905.00 921.00
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver

Level 4 Cook Grade 3 945.00 965.00 984.40
Storeperson Grade 3
Food & Beverage Attendant Grade 4
 (Tradesperson)
Guest Service Grade 4

Level 5 Cook Grade 4 1010.00 1035.00 1067.80
Food & Beverage Supervisor
Guest Services Supervisor

Level 6 Cook Grade 5 1060.00 1080.00 1105.60

(2) Arbitrated Safety Net Adjustments
The rates of pay in this award include arbitrated safety net

adjustments available since December 1993, under the Arbi-
trated Safety Net Adjustment Principle.

These arbitrated safety net adjustments may be offset against
any equivalent amount in the rate of pay received by employ-
ees since 1 November 1991 above the rate prescribed in the
Award, except where such absorption is contrary to the terms
of an industrial agreement.

Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset arbitrated safety
net adjustments.

(3) Service Pay
An employee classified as a Level 1 and who prior to (insert

the date the award is amended) was paid ‘service pay’ under
the award shall continue to receive that same ‘service pay’
amount whilst employed as a Level 1 employee by that em-
ployer. The ‘service pay’ amount shall not be increased or
absorbed into other payments at any time.

At any time after July 2003, any party may make an appli-
cation to remove this clause. Further, the existence of this
clause and the payment of the ‘service pay’ amount does not
prejudice any such application.

A copy of the proposed variation may be inspected at my
office at the AXA Centre, 111 St George’s Terrace, Perth.

J. A. SPURLING,
Registrar.

MOTEL, HOSTEL, SERVICE FLATS AND
BOARDING HOUSE WORKERS’ AWARD, 1976.

No. 29 of 1974.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION

Application No. 379 of 1995

APPLICATION FOR VARIATION OF AWARD
ENTITLED “MOTEL, HOSTEL, SERVICE FLATS AND

BOARDING HOUSE WORKERS’ AWARD, 1976”
NOTICE is given that an application has been made to the
Commission by the Australia Liquor, Hospitality and
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Miscellaneous Workers Union, Western Australian Branch
under the Industrial Relations Act 1979 for a variation of the
above Award.

As far as relevant, those parts of the proposed variation which
relate to area of operation or scope are published hereunder.

1. Clause 6—Definitions—Delete existing subclauses (1)-
(12) and insert in lieu—

6—Definitions
Food and beverage
(1) Food and beverage attendant grade 1 means an employee

who is engaged in any of the following—
(a) picking up glasses;
(b) emptying ashtrays;
(c) general assistance to food and beverage attendants

of a higher grade not including service to customers;
(d) removing food plates;
(e) setting and/or wiping down tables;
(f) cleaning and tidying of associated areas.

(2) Food and beverage attendant grade 2 means an employee
who has not achieved the appropriate level of training and
who is engaged in any of the following—

(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;

(b) assisting in the cellar or bottle department;
(c) undertaking general waiting duties of both food and/

or beverage including cleaning of tables;
(d) receipt of monies;
(f) attending a snack bar;
(g) engaged on delivery duties.

(3) Food and beverage attendant grade 3 means an employee
who has the appropriate level of training and is engaged in
any of the following—

(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;

(b) assisting in the cellar or bottle department, where
duties could include working up to four hours per
day (averaged over the relevant work cycle) in the
cellar without supervision;

(c) undertaking general waiting duties of both food and
liquor including cleaning of tables;

(d) receipt and dispensing of monies;
(e) engaged on delivery duties; or
(f) in addition to the tasks performed by a food and bev-

erage attendant grade 2 the employee is also involved
in—

(i) the operation of a mechanical lifting device;
or

(ii) attending a wagering (e.g. TAB) terminal, elec-
tronic gaming terminal or similar terminal.

(g) and/or means an employee who is engaged in any of
the following—

• full control of a cellar or liquor store (includ-
ing the receipt, delivery and recording of goods
within such an area);

• mixing a range of sophisticated drinks;
• supervising food and beverage attendants of

a lower grade;
• taking reservations, greeting and seating

guests;
• training food and beverage attendants of a

lower grade.
(4) Food and beverage attendant (tradesperson) grade 4

means an employee who has completed an apprenticeship in
waiting or who has passed the appropriate trade test and as
such carries out specialised skilled duties in a fine dining room
or restaurant.

(5) Food and beverage supervisor means an employee who
has the appropriate level of training including a supervisory
course and who has the responsibility for supervision, train-
ing and co-ordination of food and beverage staff, or stock
control for a bar or series of bars.

(6) Liquor service employee means a person employed to
sell or dispense liquor in bars and/or bottle departments or
shops and includes a cellar employee.

Kitchen
(7) Kitchen attendant grade 1 means an employee engaged

in any of the following—
(a) general cleaning duties within a kitchen or food

preparation area and scullery, including the clean-
ing of cooking and general utensils used in a kitchen
and restaurant;

(b) assisting employees who are cooking;
(c) assembly and preparation of ingredients for cook-

ing; or
(d) general pantry duties.

(8) Kitchen attendant grade 2 means an employee who has
the appropriate level of training, and who is engaged in spe-
cialised non-cooking duties in a kitchen or food preparation
area, or supervision of kitchen attendants.

(9) Kitchen attendant grade 3 means an employee who has
the appropriate level of training including a supervisory course,
and has the responsibility for the supervision, training and
co-ordination of kitchen attendants of a lower grade.

(10) Cook grade 1 means an employee who carries out cook-
ing of breakfasts and snacks, baking, pastry cooking or
butchering.

(11) Cook grade 2 means an employee who has the appro-
priate level of training and who performs cooking duties
including baking, pastry cooking or butchering.

(12) Cook (tradesperson) grade 3 means a “commi chef” or
equivalent who has completed an apprenticeship or who has
passed the appropriate trade test, and who is engaged in cook-
ing, baking, pastry cooking or butchering duties.

(13) Cook (tradesperson) grade 4 means a “demi chef” or
equivalent who has completed an apprenticeship or has passed
the appropriate trade test and who is engaged to perform gen-
eral or specialised cooking, butchering, baking or pastry
cooking duties and/or supervises and trains other cooks and
kitchen employees.

(14) Cook (tradesperson) grade 5 means a “chef de partie”
or equivalent who has completed an apprenticeship or has
passed the appropriate trade test in cooking, butchering, bak-
ing or pastry cooking and has completed additional appropriate
training who performs any of the following—

(a) general and specialised duties including supervision
or training of other kitchen staff;

(b) ordering and stock control; or
(c) solely responsible for other cooks and other kitchen

employees in a single kitchen establishment.
Guest service
(15) Guest service grade 1 means an employee who per-

forms any of the following—
(a) laundry and/or linen duties which may include mi-

nor repairs to linen or clothing such as buttons, zips,
seams, and working with flat materials;

(b) the collection and delivery of guests personal dry
cleaning and laundry, linen and associated materials
to and from accommodation areas;

(c) performs general cleaning duties; or
(d) parking guest cars.

(16) Guest service grade 2 means an employee who has not
achieved the appropriate level of training and who is engaged
in any of the following—

(a) servicing accommodation areas and cleaning thereof;
(b) receiving and assisting guests at the entrance to the

establishment;
(c) driving a passenger vehicle or courtesy bus;
(d) transferring guests baggage to and from rooms;
(e) assisting in the dry cleaning process;
(f) cleaning duties using specialised equipment and

chemicals; or
(g) providing butler services such as food, beverage and

personalised guest service.
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(17) Guest service grade 3 means an employee who has the
appropriate level of training and who is engaged in any of the
following—

(a) supervising guest service employees of a lower
grade;

(b) providing butler services such as food, beverage and
personalised guest service;

(c) major repair of linen and/or clothing including ba-
sic tailoring and major alterations and refitting; or

(d) dry cleaning.
(18) Guest service grade 4 means an employee who has

completed an apprenticeship or who has passed the appropri-
ate trade test or otherwise has the appropriate level of training
to perform the work of a tradesperson in dry cleaning, tailor-
ing or as a butler.

(19) Guest service supervisor means an employee with the
appropriate level of training including a supervisory course,
who supervises, trains and co-ordinates the work of employ-
ees engaged in a housekeeping department.

Security
(20) Doorperson/security officer grade 1 means a person

who assists in maintenance of dress standards and good order
at an establishment.

(21) Timekeeper/security officer grade 2 means a person
who is responsible for timekeeping of staff, for the security of
keys, for the checking in and out of delivery vehicles and/or
for the supervision of doorperson/security officer grade 1 per-
sonnel.

Stores and other activities
(22) Storeperson grade 1 means an employee who receives

and stores general and perishable goods and cleans the store
area.

(23) Storeperson grade 2 means an employee who, in addi-
tion to the duties for a storeperson grade 1, may also operate
mechanical lifting equipment such as a fork-lift and/or who
may perform duties of more complex nature.

(24) Storeperson grade 3 means an employee who has the
appropriate level of training and who—

(a) implements quality control techniques and proce-
dures; and

(b) understands and is responsible for a stores/warehouse
area or a large section of such an area; and

(c) has a highly developed level of interpersonal and
communications skills; and

(d) is able to supervise and provide direction and guid-
ance to other employees including the ability to assist
in the provision of on-the-job training and induc-
tion; and

(e) exercises discretion within the scope of this grade;
and

(f) may exercise skills attained through the successful
completion of an appropriate warehousing certifi-
cate; and

(g) may perform indicative tasks at this level such as—
(i) liaising with management, suppliers and cus-

tomers with respect to stores operations;
(ii) detailing and co-ordinating activities of other

storepersons and acting in a leading hand ca-
pacity for in excess of ten storepersons;

(h) maintaining control registers including inventory
control and being responsible for preparation and
reconciliation of regular reports or stock movements,
dispatches, etc;

(i) supervises the receipt and delivery of goods, records,
outgoing goods, responsible for the contents of a
store.

(25) Handyperson means a person who is not a tradesperson
and whose duties include the performance of routine repair
work and maintenance in and about the employer’s premises.

(26) Fork-lift driver means an employee who has a recog-
nised fork-lift licence and who is engaged solely on the basis
of driving a fork-lift vehicle. For those employees who oper-
ate a fork-lift as only part of their duties, either food and
beverage grade 3 or storeperson grade 2 are applicable.

(27) Appropriate level of training means—
(a) completion of a training course and the employee

qualifying for an appropriate certificate relevant to
the employee’s particular classification; or

(b) that the employee’s skills have been assessed to be
at least the equivalent of those attained through the
suitable course described in sub-clause (a) assess-
ment to be undertaken by a qualified skills assessor.

(28) Introductory level means the level of an employee who
enters the industry and who has not demonstrated the compe-
tency requirements of level 1. Such an employee will remain
at this level for up to three months while the appropriate train-
ing for level 1 is undertaken and assessment made to move
from the introductory level to level 1. At the end of three
months from entry, an employee will move to level 1 other
than where agreement has been reached and recorded between
the employee and the employer that further training of up to
three months is required for the employee to achieve compe-
tence for movement to level 1.

3. Clause 6—Definitions—Renumber existing sub-clauses
(13), (14) and (15) as (29), (30) and (31) respectively.

4. Clause 21—Wages—Delete existing clause and insert a
new clause 21.—Wage Rates as follows—

21.—WAGE RATES
(1) The following shall be the minimum fortnightly rates of

wage payable to full-time employees covered by this award—
$ per Fortnight

Level Classification 1.7.01 1.1.02 1.7.02
Introductory 800.80 800.80 800.80

Level 1 Food & Beverage Attendant Grade 1 830.00 832.00 834.20
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman

Level 2 Food & Beverage Attendant Grade 2 860.00 872.50 884.40
Cook Grade 1
Kitchen Attendant Grade 2
Storeperson Grade 1
Doorperson/Security Officer Grade 1
Guest Services Grade 2

Level 3 Food & Beverage Attendant Grade 3 890.00 905.00 921.00
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver

Level 4 Cook Grade 3 945.00 965.00 984.40
Storeperson Grade 3
Food & Beverage Attendant Grade 4
 (Tradesperson)
Guest Service Grade 4

Level 5 Cook Grade 4 1010.00 1035.00 1067.80
Food & Beverage Supervisor
Guest Services Supervisor

Level 6 Cook Grade 5 1060.00 1080.00 1105.60

(2) Arbitrated Safety Net Adjustments
The rates of pay in this award include arbitrated safety net

adjustments available since December 1993, under the Arbi-
trated Safety Net Adjustment Principle.

These arbitrated safety net adjustments may be offset against
any equivalent amount in the rate of pay received by employ-
ees since 1 November 1991 above the rate prescribed in the
Award, except where such absorption is contrary to the terms
of an industrial agreement.

Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset arbitrated safety
net adjustments.

A copy of the proposed variation may be inspected at my
office at the AXA Centre, 111 St George’s Terrace, Perth.

J. A. SPURLING,
Registrar.
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RESTAURANT, TEAROOM AND CATERING
WORKERS’ AWARD, 1979.

No. R48 of 1978.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION

Application No. 381 of 1995

APPLICATION FOR VARIATION OF AWARD
ENTITLED “RESTAURANT, TEAROOM AND

CATERING WORKERS’ AWARD, 1979”
NOTICE is given that an application has been made to the
Commission by the Australia Liquor, Hospitality and Miscel-
laneous Workers Union, Western Australian Branch under the
Industrial Relations Act 1979 for a variation of the above Award.

As far as relevant, those parts of the proposed variation which
relate to area of operation or scope are published hereunder.

1. Clause 6—Definitions—Delete existing subclauses (1)-
(8) and insert in lieu—

6—Definitions
Food and beverage
(1) Food and beverage attendant grade 1 means an employee

who is engaged in any of the following—
(a) picking up glasses;
(b) emptying ashtrays;
(c) general assistance to food and beverage attendants

of a higher grade not including service to customers;
(d) removing food plates;
(e) setting and/or wiping down tables;
(f) cleaning and tidying of associated areas.

(2) Food and beverage attendant grade 2 means an employee
who has not achieved the appropriate level of training and
who is engaged in any of the following—

(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;

(b) assisting in the cellar or bottle department;
(c) undertaking general waiting duties of both food and/

or beverage including cleaning of tables;
(d) receipt of monies;
(e) attending a snack bar;
(f) engaged on delivery duties.

(3) Food and beverage attendant grade 3 means an employee
who has the appropriate level of training and is engaged in
any of the following—

(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;

(b) assisting in the cellar or bottle department, where
duties could include working up to four hours per
day (averaged over the relevant work cycle) in the
cellar without supervision;

(c) undertaking general waiting duties of both food and
liquor including cleaning of tables;

(d) receipt and dispensing of monies;
(e) engaged on delivery duties; or
(f) in addition to the tasks performed by a food and bev-

erage attendant grade 2 the employee is also involved
in—

(i) the operation of a mechanical lifting device;
or

(ii) attending a wagering (e.g. TAB) terminal, elec-
tronic gaming terminal or similar terminal.

(g) and/or means an employee who is engaged in any of
the following—

• full control of a cellar or liquor store (includ-
ing the receipt, delivery and recording of goods
within such an area);

• mixing a range of sophisticated drinks;
• supervising food and beverage attendants of

a lower grade;
• taking reservations, greeting and seating

guests;
• training food and beverage attendants of a

lower grade.

(4) Food and beverage attendant (tradesperson) grade 4
means an employee who has completed an apprenticeship in
waiting or who has passed the appropriate trade test and as
such carries out specialised skilled duties in a fine dining room
or restaurant.

(5) Food and beverage supervisor means an employee who
has the appropriate level of training including a supervisory
course and who has the responsibility for supervision, train-
ing and co-ordination of food and beverage staff, or stock
control for a bar or series of bars.

(6) Liquor service employee means a person employed to
sell or dispense liquor in bars and/or bottle departments or
shops and includes a cellar employee.

Kitchen
(7) Kitchen attendant grade 1 means an employee engaged

in any of the following—
(a) general cleaning duties within a kitchen or food

preparation area and scullery, including the clean-
ing of cooking and general utensils used in a kitchen
and restaurant;

(b) assisting employees who are cooking;
(c) assembly and preparation of ingredients for cook-

ing; or
(d) general pantry duties.

(8) Kitchen attendant grade 2 means an employee who has
the appropriate level of training, and who is engaged in spe-
cialised non-cooking duties in a kitchen or food preparation
area, or supervision of kitchen attendants.

(9) Kitchen attendant grade 3 means an employee who has
the appropriate level of training including a supervisory course,
and has the responsibility for the supervision, training and
co-ordination of kitchen attendants of a lower grade.

(10) Cook grade 1 means an employee who carries out cook-
ing of breakfasts and snacks, baking, pastry cooking or
butchering.

(11) Cook grade 2 means an employee who has the appro-
priate level of training and who performs cooking duties
including baking, pastry cooking or butchering.

(12) Cook (tradesperson) grade 3 means a “commi chef” or
equivalent who has completed an apprenticeship or who has
passed the appropriate trade test, and who is engaged in cook-
ing, baking, pastry cooking or butchering duties.

(13) Cook (tradesperson) grade 4 means a “demi chef” or
equivalent who has completed an apprenticeship or has passed
the appropriate trade test and who is engaged to perform gen-
eral or specialised cooking, butchering, baking or pastry
cooking duties and/or supervises and trains other cooks and
kitchen employees.

(14) Cook (tradesperson) grade 5 means a “chef de partie”
or equivalent who has completed an apprenticeship or has
passed the appropriate trade test in cooking, butchering, bak-
ing or pastry cooking and has completed additional appropriate
training who performs any of the following—

(a) general and specialised duties including supervision
or training of other kitchen staff;

(b) ordering and stock control; or
(c) solely responsible for other cooks and other kitchen

employees in a single kitchen establishment.
Guest service
(15) Guest service grade 1 means an employee who per-

forms any of the following—
(a) laundry and/or linen duties which may include mi-

nor repairs to linen or clothing such as buttons, zips,
seams, and working with flat materials;

(b) performs general cleaning duties; or
(c) parking guest cars.

(16) Guest service grade 2 means an employee who has not
achieved the appropriate level of training and who is engaged
in any of the following—

(a) receiving and assisting guests at the entrance to the
establishment;

(b) driving a passenger vehicle or courtesy bus;
(c) assisting in the dry cleaning process;
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(d) cleaning duties using specialised equipment and
chemicals; or

(e) providing butler services such as food, beverage and
personalised guest service.

(17) Guest service grade 3 means an employee who has the
appropriate level of training and who is engaged in any of the
following—

(a) supervising guest service employees of a lower
grade;

(b) providing butler services such as food, beverage and
personalised guest service;

(c) major repair of linen and/or clothing including ba-
sic tailoring and major alterations and refitting; or

(d) dry cleaning.
(18) Guest service grade 4 means an employee who has

completed an apprenticeship or who has passed the appropri-
ate trade test or otherwise has the appropriate level of training
to perform the work of a tradesperson in dry cleaning, tailor-
ing or as a butler.

(19) Guest service supervisor means an employee with the
appropriate level of training including a supervisory course,
who supervises, trains and co-ordinates the work of
employees engaged in a Guest Service department.

Security
(20) Doorperson/security officer grade 1 means a person

who assists in maintenance of dress standards and good order
at an establishment.

(21) Timekeeper/security officer grade 2 means a person
who is responsible for timekeeping of staff, for the security of
keys, for the checking in and out of delivery vehicles and/or
for the supervision of doorperson/security officer grade 1 per-
sonnel.

Stores and other activities
(22) Storeperson grade 1 means an employee who receives

and stores general and perishable goods and cleans the store
area.

(23) Storeperson grade 2 means an employee who, in addi-
tion to the duties for a storeperson grade 1, may also operate
mechanical lifting equipment such as a fork-lift and/or who
may perform duties of more complex nature.

(24) Storeperson grade 3 means an employee who has the
appropriate level of training and who—

(a) implements quality control techniques and proce-
dures; and

(b) understands and is responsible for a stores/warehouse
area or a large section of such an area; and

(c) has a highly developed level of interpersonal and
communications skills; and

(d) is able to supervise and provide direction and guid-
ance to other employees including the ability to assist
in the provision of on-the-job training and induc-
tion; and

(e) exercises discretion within the scope of this grade;
and

(f) may exercise skills attained through the successful
completion of an appropriate warehousing certifi-
cate; and

(g) may perform indicative tasks at this level such as—
(i) liaising with management, suppliers and cus-

tomers with respect to stores operations;
(ii) detailing and co-ordinating activities of other

storepersons and acting in a leading hand ca-
pacity for in excess of ten storepersons;

(h) maintaining control registers including inventory
control and being responsible for preparation and
reconciliation of regular reports or stock movements,
dispatches, etc;

(i) supervises the receipt and delivery of goods, records,
outgoing goods, responsible for the contents of a
store.

(25) Handyperson means a person who is not a tradesperson
and whose duties include the performance of routine repair
work and maintenance in and about the employer’s premises.

(26) Fork-lift driver means an employee who has a recog-
nised fork-lift licence and who is engaged solely on the basis
of driving a fork-lift vehicle. For those employees who oper-
ate a fork-lift as only part of their duties, either food and
beverage grade 3 or storeperson grade 2 are applicable.

(27) Appropriate level of training means—
(a) completion of a training course and the employee

qualifying for an appropriate certificate relevant to
the employee’s particular classification; or

(b) that the employee’s skills have been assessed to be
at least the equivalent of those attained through the
suitable course described in sub-clause (a) assess-
ment to be undertaken by a qualified skills assessor.

(28) Introductory level means the level of an employee who
enters the industry and who has not demonstrated the compe-
tency requirements of level 1. Such an employee will remain
at this level for up to three months while the appropriate train-
ing for level 1 is undertaken and assessment made to move
from the introductory level to level 1. At the end of three
months from entry, an employee will move to level 1 other
than where agreement has been reached and recorded between
the employee and the employer that further training of up to
three months is required for the employee to achieve compe-
tence for movement to level 1.

3. Clause 6—Definitions—Renumber existing sub-clauses
(13), (14) and (15) as (29), (30) and (31) respectively.

4. Clause 21—Wages—Delete existing clause and insert a
new clause 21.—Wage Rates as follows—

21.—WAGE RATES
(1) The following shall be the minimum fortnightly rates of

wage payable to full-time employees covered by this award—
$ per Fortnight

Level Classification 1.7.01 1.1.02 1.7.02
Introductory 800.80 800.80 800.80

Level 1 Food & Beverage Attendant Grade 1 830.00 832.00 834.20
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman

Level 2 Food & Beverage Attendant Grade 2 860.00 872.50 884.40
Cook Grade 1
Kitchen Attendant Grade 2
Storeperson Grade 1
Doorperson/Security Officer Grade 1
Guest Services Grade 2

Level 3 Food & Beverage Attendant Grade 3 890.00 905.00 921.00
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver

Level 4 Cook Grade 3 945.00 965.00 984.40
Storeperson Grade 3
Food & Beverage Attendant Grade 4
 (Tradesperson)
Guest Service Grade 4

Level 5 Cook Grade 4 1010.00 1035.00 1067.80
Food & Beverage Supervisor
Guest Services Supervisor

Level 6 Cook Grade 5 1060.00 1080.00 1105.60

(2) Arbitrated Safety Net Adjustments
The rates of pay in this award include arbitrated safety net

adjustments available since December 1993, under the Arbi-
trated Safety Net Adjustment Principle.

These arbitrated safety net adjustments may be offset against
any equivalent amount in the rate of pay received by employ-
ees since 1 November 1991 above the rate prescribed in the
Award, except where such absorption is contrary to the terms
of an industrial agreement.

Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset arbitrated safety
net adjustments.

A copy of the proposed variation may be inspected at my
office at the AXA Centre, 111 St George’s Terrace, Perth.

J. A. SPURLING,
Registrar.
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PUBLIC SERVICE
ARBITRATOR—

Matters Dealt With—
ACTIONS OF THE EMPLOYER IN RELATION TO

MR KEN WHEELER.
2001 WAIRC 01730

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE CIVIL SERVICE ASSOCIATION
OF WESTERN AUSTRALIA
INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER WATER
CORPORATION, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 8 JANUARY 2001
FILE NO/S P 39 OF 2000
CITATION NO. 2001 WAIRC 01730
_______________________________________________________________________________

Result Application pursuant to Section 80E of
the Industrial Relations Act 1979
withdrawn by leave

_______________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section 80E of
the Industrial Relations Act 1979; and

WHEREAS on the 5th day of January 2001 the Applicant
filed a Notice of Discontinuance in respect of the application;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby withdrawn by
leave.

(Sgd.) P. E. SCOTT,
[L.S.] Public Service Arbitrator.

2000 WAIRC 01554
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE CIVIL SERVICE ASSOCIATION

OF WESTERN AUSTRALIA
INCORPORATED, APPLICANT
v.
THE PRESIDING OFFICERS AT
PARLIAMENT HOUSE; THE
PRESIDENT OF THE LEGISLATIVE
COUNCIL; THE SPEAKER OF THE
LEGISLATIVE ASSEMBLY,
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 12 DECEMBER 2000
FILE NO P 7 OF 2000
CITATION NO.
_________________________________________________________________________

Result Application pursuant to Section 80E
dismissed

_________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section 80 E(1)
of the Industrial Relations Act 1979; and

WHEREAS on the 17th day of March 2000, 12th day of
April 2000, the 25th day of August 2000, and the 11th day of
October 2000 the Commission convened conferences for the
purpose of conciliating between the parties, however, agree-
ment was not reached; and

WHEREAS the application was set down for hearing and
determination on the 14th and 15th days of December 2000;
and

WHEREAS by an email to the Commission dated the 11th
day of December 2000 the Applicant advised that it wished to
discontinue the application;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner
Public Service Arbitrator.

INDUSTRIAL MAGISTRATE—
Complaints before—

IN THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA

HELD AT PERTH.

Complaint No. 98 of 2000.

Date Heard: 29 November 2000.

BEFORE: G. Cicchini I.M.

Between—

NAOMI ANNE ROBERTS

Complainant

and

SNOGRIN PTY LTD T/A ECLIPSE HARDWARE

Defendant.
Appearances—

Mr G McCorry appeared as agent for the Complainant.
Mr C Newcombe appeared for the Defendant.

Reasons for Decision.
(Given extemporaneously at the conclusion of the

hearing, extracted from the transcript of proceedings and
edited by His Worship)

HIS WORSHIP: The complainant, by her claim, alleges that
the defendant is in breach of the Minimum Conditions of
Employment Act 1993 in that, without lawful authority, it
deducted from her pay the sum of $3031.71. That amount is
comprised of a payment due for annual leave in the sum of
$1827.84 for 17 days of accrued but untaken leave accrued
between 1996 and 24 March 2000; the sum of $675 in unpaid
commission, and further, one week’s wages in the sum of
$537.60 (An amount of $8.73 was paid to the complainant
subsequent to her termination).

The complainant, during the course of submissions, aban-
doned her claim for commission. It is quite clear that on the
evidence that claim simply cannot be made out. Indeed,
amongst other things, she in her own testimony conceded that
the claim for payment of the commission could not be made
out because the criteria for its payment was not met.

I am accordingly left with the two narrow issues which are
before me which relate to the untaken annual leave and the
week’s pay.

The evidence on those issues comes from two witnesses
only, they being the complainant on the one hand and the de-
fendant’s director, Mr Colin Newcombe, on the other. The
pillar of the defendant’s defence in relation to the issue of
annual leave is that the defendant was not employed by the
defendant company at the relevant time. The evidence given
by Mr Newcombe, and which is the subject of the statutory
declaration that he filed yesterday which is an exhibit before
the court, is that from l July 1999 onwards, he in his personal
capacity employed the complainant rather than the company.
He accordingly says that, taking into account that leave was
taken during the Christmas period in 1999/2000, the com-
plainant cannot now be owed the amount of annual leave said
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to be owing and untaken. Indeed he says that there would not
have been that amount of annual leave accrued during that
short period of nine months in any event.

Mr Newcombe alleges that the defendant was not the com-
plainant’s employer at all during that material period. In that
regard it is clear to me that this particular ground of defence is
of recent origin. It was not communicated earlier nor referred
to in any of the materials before the court. Indeed there was
nothing like that contained in the statutory declaration filed in
June of this year which was actually declared on 28 June 2000
relating to the summary judgment application. The defendant
relies upon the documentary evidence in exhibit 4, in particu-
lar documents C12 to C15 inclusive to substantiate his
contention. Each of those documents, in my view, are self-
serving, particularly document C12 which was created ex post
facto. As to document C15, that document is hotly disputed
by the complainant and she denies even executing that docu-
ment. There is some real concern about the authenticity of
that particular document.

The evidence of the complainant on the other hand estab-
lishes that while she was working for the defendant she was
in fact in charge of executing administrative tasks. She was
advised of the fact that there was going to be some change to
the ownership of the entity known as Eclipse Hardware, how-
ever to her knowledge those arrangements had not been
finalised. Indeed, her evidence is that right up until she left
the employ of the defendant all bank accounts and cheques
that were drawn were in the name of the defendant. Further-
more her employer operated using the name of the defendant.
In that regard Mr Newcombe conceded that the company’s
accounts were continued to be used. He explained however
that that was due to the cost of changing everything over. The
situation was, in reality, that Eclipse operated under his sole
name and the company had nothing to do with it.

In my view the evidence overwhelmingly favours the com-
plainant’s version and overwhelmingly dictates that the
defendant employed the complainant. In fact the defendant
Snogrin Pty Ltd was the complainant’s employer at the time
of termination. There was never any denial of that situation
until yesterday. Indeed, in a letter sent to the complainant’s
agent on 19 May 2000 (exhibit 3), Mr Newcombe refers to
the defendant as being employed by the defendant company,
and complained about the complainant giving away the com-
pany’s material and so forth. The letter shows on its face that
Eclipse Hardware was the trading name of Snogrin Pty Ltd.
All of what I have said really belies Mr Newcombe’s evidence
that he ran Eclipse. Essentially, when all is said and done, I do
not believe Mr Newcombe on this issue. I took the view that
his explanation concerning the entities was simply not cred-
ible particularly when subjected to cross-examination. The
evidence overwhelmingly favours the complainant in this
matter.

Mr Newcombe says that there were two separate entities
and they were entirely separate. Notwithstanding that it was
the case that the business used the company’s stationery and
the company’s accounts. He simply cannot have it both ways.
The entities were either separate or they were not. There was
nothing separate about the affairs of the two entities. The evi-
dence otherwise dictates that the company employed the
complainant and was responsible for her payments. I accept
the complainant’s testimony in preference to Mr Newcombe’s
evidence on those matters of inconsistency in issue between
the parties.

I accept therefore that for the period of employment from
1996 to 24 March 2000 the complainant accrued 17 days of
untaken annual leave for which she was entitled to be paid on
termination. Her evidence in that regard is accepted. Mr
Newcombe’s evidence on that issue was entirely lacking. He
has access to the records of the company and could have pro-
duced them before the court to assist the defendant’s cause,
yet he came to the court today without such records, on the
pretext that it was not necessary. One would have thought that
the records, being available, could have been produced. There
is nothing supporting Mr Newcombe’s contention. Accord-
ingly I am left with the complainant’s evidence and that
testimony which was acceptable as against Mr Newcombe’s
testimony which is not. Having preferred the complainant’s
testimony I find that the claim for annual leave has been made
out.

As to the claim for a week’s pay, notice was given by the
complainant in accordance with the contract of employment.
I am satisfied of that on her evidence. I accept the complain-
ant’s evidence in preference to Mr Newcombe’s, that initially
two week’s notice was given and thereafter that, by agree-
ment, the notice was reduced to a week. The situation later
developed where the complainant was not required to remain
at work to complete her period of notice. I agree with Mr
McCorry in his submission that it is unlikely in the light of
what occurred that Mr Newcombe would have alleged impro-
priety on the part of the complainant and yet have required
her to continue working for the defendant. Indeed that is highly
improbable and flies in the face of reason. I accept that at a
tumultuous meeting on the Wednesday following the giving
of notice that the defendant through Mr Newcombe gave his
blessing for the complainant to leave her employment at that
time and not work any further. In those circumstances the claim
with respect to the week’s pay has been made out.

It is clear that both the accrued, untaken annual leave and
the week’s wage were payable and owing on 24 March 2000.
I am satisfied that there was a deduction made from the pay-
ment which was both in breach of the contract between the
parties and in breach of the provisions of section 17(c)(i) of
the Minimum Conditions of Employment Act 1993. The fact
that a deduction was made is evidenced by the fact that there
was a payment of $8.73. The payment was not generated au-
tomatically and there is no evidence to indicate that it may
have occurred by accident. Any contention of such is purely
speculative and I reject the same. The irresistible inference is
that there was a calculation made and payment was made ac-
cordingly in that amount. As a result of what I have said, it
follows that the complainant should have received $1827.84
for the outstanding annual leave and $537.60 being for the
week’s wages. That totals $2365.44. However she received
only the $8.73 and she is accordingly entitled to recover the
balance. The balance equates to $2356.71. For the reasons
that I have stated I find that the complaint has been proved
and that the complainant is entitled to recover $2356.71.

There is a claim for interest on the judgment and in my
view it is entirely appropriate that the claim for interest be
met in favour of the complainant. The complainant has suf-
fered as a result of the non-payment of the outstanding amount
and as a consequence is entitled to recover interest pursuant
to section 32 of the Supreme Court Act. The appropriate rate
is that of 6% per annum. Accordingly, the defendant is to pay
interest on the judgment sum at the rate of 6% per annum for
the period 24 March 2000 to and including judgment, being
29 November 2000.

As to the disbursement, the complainant has been put to
cost in bringing the complaint before the court and is entitled
to recover the disbursement of $44.20. The other order sought
by the complainant is the imposition of a penalty. The provi-
sions of the Minimum Conditions of Employment Act 1993
are enforced by virtue of the provisions of section 83 of the
Industrial Relations Act 1979, and that provision enables this
court to impose a penalty. In my view a penalty is appropri-
ate. The complainant put the defendant on notice of the fact
that moneys were outstanding, and notwithstanding that, the
defendant has failed to pay the moneys. The legislation is one
which is in fact self-policing. It is almost in the form of the
type that is provided for by the Mining Act in relation to claims
under that Act. There is a parallel between the two jurisdic-
tions in that it is left up to those persons who are affected by
the behaviour of others to take action to enforce the Act. By
virtue of that it is appropriate that the successful complainant
derive the benefits of any penalty to be imposed. I am there-
fore satisfied that a penalty ought to be paid to the complainant.

Accordingly, in this case, having regard to the fact that this
is the first time the defendant has been before the court in
respect of a matter of this type, and having regard to the gen-
eral principles that apply to sentencing, which are apposite in
respect of this matter notwithstanding it relates to the imposi-
tion of civil penalties, I take the view that a penalty of $300 is
appropriate.

Accordingly the situation is that I make the following
orders—

Firstly, I find that the complaint is proved. Secondly, the
defendant is to pay to the complainant $2356.71. Thirdly,
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the defendant is to pay interest on the judgment sum of
$2356.71 at the rate of 6% per annum for the period 24
March 2000 to and including judgment, 29 November
2000. Fourthly, the defendant is to pay the complainant
the disbursements incurred of $44.20. Fifthly, and finally,
the defendant is to pay a penalty of $300 payable to the
complainant.

G. CICCHINI,
Industrial Magistrate.

UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
2000 WAIRC 01630

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES JODIE JOHN BELLEVILLE,
APPLICANT
v.
BIBLOS NOMINEES PTY LTD t/a
ARTIFEX AUSTRALIA ,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 18 DECEMBER 2000
FILE NO/S APPLICATION 1332 OF 2000
CITATION NO. 2000 WAIRC 01630
_______________________________________________________________________________

Result Application alleging unfair dismissal
discontinued

Representation
Applicant Mr J. Belleville on behalf of himself as

the applicant.
Respondent Mr D. Sproule (as agent) on behalf of the

respondent.
_______________________________________________________________________________

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 29 of the Industrial Relations Act 1979;

AND WHEREAS a conference between the parties was
convened;

AND WHEREAS the applicant advised the Commission
that an agreement had been reached subsequently between
the parties;

AND WHEREAS the Commission wrote to the applicant
on 15 November 2000 requesting that he confirm, within a
specified period of time, that the agreement had been imple-
mented;

AND WHEREAS at the expiration of that period of time
the Commission had not heard from the applicant;

AND WHEREAS the Commission listed this matter For
Mention Only on 13 December 2000;

AND WHEREAS there was no appearance on behalf of the
applicant;

AND HAVING HEARD Mr J. Belleville on behalf of him-
self as the applicant and Mr D. Sproule (as agent) on behalf of
the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

2000 WAIRC 01540

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES RYAN JOHN BIRKETT, APPLICANT
v.
STEGBAR PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 8 DECEMBER 2000
FILE NO APPLICATION 186 OF 2000
CITATION NO. 2000 WAIRC 01540
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr M DeKerloy of Counsel and with him

Ms Z Ludbrook of Counsel
Respondent Mr A Randles of Counsel
_______________________________________________________________________________

Reasons for Decision.
1 This is an application made pursuant to section

29(1)(b)(ii) of the Industrial Relations Act, 1979 (the Act).
The applicant Mr Ryan Birkett worked for Stegbar Pty
Ltd (the respondent) as an external sales consultant until
24 August 1999 when he resigned. The applicant raised
with the respondent in his letter of resignation [Exhibit
RB1] the issue of outstanding commission payments. The
applicant says that commission sales to the amount of
$405,861 are outstanding. It is agreed between the parties
that this is the figure which represents delivered sales
and translates if payable to a total of $14,831.00 in
commission payments.

2 The issues between the parties are as follows—
1. Whether commission payments are payable post ter-

mination of employment
2. If commission payments are payable post termina-

tion then whether the amount payable should be
reduced by the monthly threshold sales figure of
$34,333; and

3. Whether the applicant having signed a waiver [Ex-
hibit RB3] on termination is entitled to commission
payments in any event.

3 I do not consider credibility to be an issue in this matter.
There is nothing in the evidence of any of the four
witnesses which I would challenge on the grounds of
credibility. The evidence of all four witnesses has I
consider been provided honestly and to the best of their
recollections.

4 The primary argument is whether the contract provides
for, explicitly or impliedly, a provision whereby
commissions are no longer payable on termination of
employment. [Exhibit RB2] is the contract of
employment. The applicant says that parts of the contract
he had not seen on engagement, however, he does not
quibble with the terms of [Exhibit RB2]. The contract
provides for payment fortnightly on the basis of a salary
of $28,000 per annum plus $7,000 prepaid commission.
Additional commission payments are then payable if the
applicant earns more than a threshold figure of $412,000
per annum in invoice sales. This translates to a figure of
$34,333 on a monthly basis. If the gross margin of sales
is above this figure then once the monthly prepaid figure
and the reported errors are deducted further commission
is then payable.

5 The evidence is that the applicant was counselled
regarding his level of sales performance in the months
prior to his resignation. Three weeks prior to his
termination he was moved to an internal sales consultant’s
position, due to the downturn in his performance.

6 There is no expressed provision in the contract to cover
the circumstances of whether the commissions are payable
post termination or not. The applicant says that the
respondent seeks to imply that in the contract.

7 It is clear on the weight of evidence that the question as
to whether commissions are payable post termination has
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never arisen until Mr Birkett’s application. The respondent
has since amended all new contracts to make this plain
see [Exhibit LW 5]. It is clear from the weight of evidence
that the custom and practice is not to pay commission
post termination and I so find.

8 The contract operates to guarantee a minimum payment
of $35,000 per annum paid on a fortnightly basis and
reconciled on a monthly basis. The payment is all
commission related albeit that if on a monthly reconciled
basis the employee has earned less than the required
amount, deduction from earlier payment is not made,
instead the employee is counselled for his/her
underperformance. Commission on the base figure is
added to by the payment by the respondent of annual
leave and sick leave. In other words, even though the
remuneration is all commission related there is in effect a
guarantee of $35,000 per annum in income, plus leave
entitlements. In that sense it is not a normal commission
only contract.

9 The respondent says that added to this is the fact that the
reconciliation of commissions on invoice sales happens
at least several months after sales are made due to the
delivery of product and due to potential corrections on
the sales. They say the employee assists in dealing with
these corrections as the sales are based on building a
relationship with builders. The respondent says it would
be unreasonable to pay the applicant commission monies
post termination, as the applicant was not present to do
the work required to complete the sale arrangements. The
evidence on behalf of the respondent on this point is not
compelling. The extent of work required does not appear
to be significant.

10 The custom and practice of this employment relationship
is not to pay commissions post termination. Whilst the
contract is silent on this point it can be implied as part of
the contract and I so find (see Reginald Simmons—v-
Business Computers International Pty Ltd 65 WAIG
2039). Whilst the applicant may not have been aware of
this during his employment, he enjoyed the arrangement
of the contract whereby he was paid a guaranteed
fortnightly amount. In that sense, as stated this is not a
strictly commission only arrangement. The contract can
be more appropriately read as any additional commission
(ie additional to $35,000 per annum reconciled on a
monthly basis) is only payable once the threshold of
$412,000 per year is reached. There is no evidence before
the Commission as to whether this threshold for the year,
which Mr Purnell for the respondent says is worked on a
calendar year, has been met. The calculation is only done
on a monthly reconciled basis and the whole structure of
the contract is only performed on whilst the applicant is
employed by the respondent.

11 For the above reasons I would dismiss the application.
Having said this it is not necessary to deal with the issue
of the waiver [Exhibit RB 3] which was raised by the
respondent.

2000 WAIRC 01534
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES RYAN JOHN BIRKETT, APPLICANT

v.
STEGBAR PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 8 DECEMBER 2000
FILE NO APPLICATION 186 OF 2000
CITATION NO. 2000 WAIRC 01534
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr M DeKerloy of Counsel and with him

Ms Z Ludbrook of Counsel
Respondent Mr A Randles of Counsel
_______________________________________________________________________________

Order.
HAVING heard Mr M DeKerloy of counsel on behalf of the
applicant and Mr A Randles of counsel on behalf of the re-
spondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

2000 WAIRC 01704
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES PAULINE ANN CONNOR,

APPLICANT
v.
TRAMS WEST PTY LTD
ACN 066 271 458, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED 29 DECEMBER 2000
FILE NO APPLICATION 618 OF 2000
CITATION NO. 2000 WAIRC 01704
_______________________________________________________________________________

Result Application under s.29(1)(b)(i) of the
Industrial Relations Act 1979 dismissed.

Representation
Applicant Mr R McDonald
Respondent Mr S Kemp of counsel
_______________________________________________________________________________

Reasons for Decision.
1 This is an application made under s.29(1)(b)(i) of the

Industrial Relations Act 1979 (“the Act”). Pauline Ann
Connor (“the Applicant”) claims that she was harshly,
oppressively or unfairly dismissed by Trams West Pty
Ltd (“the Respondent”) on 19 April 2000.

2 The Applicant was employed by the Respondent from
early 1993 until the date of her termination as a driver/
tour guide. It is common ground that the Applicant was
initially employed as a casual driver/tour guide but that
sometime prior to her dismissal the nature of her
engagement was permanent part-time. From 5 November
1997, the Applicant was employed to work on each
Monday and Wednesday. Further, from time to time she
worked additional hours when charter work was available.

3 The Respondent operated guided tours of Fremantle,
Mandurah and Subiaco on large passenger vehicles that
have been built to resemble trams. The Respondent
operates two large trams and one smaller tram in
Fremantle. At all material times the Applicant drove only
the smaller tram in Fremantle. She operated three separate
tour routes, the Historical Trail Tour, the Four Harbour
Tour and the Top of the Port Spectacular Tour. In addition,
from time to time she drove the small tram for special
charter tours and transfers to and from river cruises in the
Fremantle area.

4 Although the Applicant was licensed to drive both the
smaller and larger trams, the Applicant chose to drive
only the smaller tram, as she felt that she was unable to
safely control the larger trams. This meant that she was
only available to drive the small 23-seat tram and not
either of the larger trams.

5 The Respondent employs 14 drivers to operate the trams.
Some of those drivers only work one day per fortnight.
Further, all of the drivers except the Applicant operate
the large and the small trams.

6 On each of the tours and on most of the charters drivers/
tour guides were required to give a tour commentary. On
each tour the Applicant would give a general history of
Fremantle and make comments on specific historical
buildings and other places of interest.

7 One of the principle issues in dispute between the parties
is whether it was appropriate for the Applicant to include
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in her commentary topical issues, in particular to comment
on political issues. The Applicant contends that it was
appropriate for her to make such comments on issues that
concern the use of the harbour or the historic buildings
and places included in the tours. Further she contends
that such commentary is authorised by the reference in
the manuals by the requirement to keep up to date on
local issues.

8 The Applicant was issued with a Drivers’ Handbook in
June 1996. The Handbook was updated in April 1998.
The 1996 Handbook states—

“Commentaries are to be interesting, accurate and
objective. They are to be presented with enthusiasm
and allow for passenger questions. Drivers should
keep up to date on local issues and events through
reading of the local papers. Council Libraries (par-
ticularly the Fremantle Library situated in the
Council Building) have much information on the
history of Fremantle, the State and local historical
buildings. For drivers in Subiaco, Spillman’s book
“Subiaco, Identity Prized” is essential reading.”

9 The 1998 Handbook made similar comments—
“• Commentaries are to be interesting, accurate and

objective. They are to be presented with enthusi-
asm and allow for passenger questions.

• Drivers should keep up to date on local issues
and events through reading of the local papers.
Council Libraries (particularly the Fremantle Li-
brary situated in the Council Building) have much
information on the history of Fremantle, the State
and local historical buildings. For drivers in
Subiaco, Spillman’s book “Subiaco, Identity
Prized” is essential reading.

• Make sure commentaries for the two Fremantle
tours differ. The 4 Harbours deals with the har-
bours, the Historical with the history and
buildings on the route.

• On all tours advise passengers—
- That Trams West conduct tours in both

Fremantle and Subiaco.
- That the Subiaco tour includes a visit to

the “Eagles Nest” and Subiaco Oval.
- To take advantage of the savings offered

on their tickets.
- Discounted prison tours are available upon

presentation of tram tickets.
- That if they have enjoyed their tour to

please tell others.”
10 In April or May 1994, a complaint was received by the

Respondent from the office of Dr Carmen Lawrence that
the Applicant in the commentary given on a tour had been
critical of Dr Lawrence in respect of government
proposals for the development and future use of the
Fremantle Prison. When the complaint was received the
issue was discussed with the Applicant by the
Respondent’s then Operations Manager, Mr Pat Lynch.
As a result of the complaint the Applicant agreed to base
her commentary on more objective facts and agreed not
to merely report on the various opinions circulating on
such topics.

11 Shortly after that incident the Respondent received a
complaint from the Principal of the Lance Holt School.
The Principal complained that a driver of a tour had
referred to his pupils as “little ratbags”. The Principal
did not identify the driver. The Applicant and another
driver were spoken to about the incident. Both the
Applicant and the other driver were informed that this
type of comment was not acceptable and should not be
repeated. There was no evidence that the Applicant was
the driver in question. Further there was no evidence of
comments being made of a similar kind being made by
the Applicant or any other driver.

12 It appears from the evidence that the employment
relationship between the Applicant and the Respondent
was uneventful from 1994 until early February 2000. In
February 2000 the Applicant wrote to the Respondent’s

director, Ms Elizabeth Hogg that she considered she was
not being paid at the correct award rate of pay for the
work that she was doing and requested an adjustment of
the rate of pay and back pay.

13 On 21 March 2000 Ms Hogg convened a breakfast
meeting at her home with all drivers including the
Applicant, and provided each one of them with copies of
draft individual workplace agreements. At that meeting
Ms Hogg also handed the Applicant a copy of a complaint
from a customer. There was no discussion about the
complaint at that meeting. The next day the Applicant
telephoned Ms Hogg about the complaint and the
Applicant agreed that she should respond to the criticisms
in writing. At the meeting on 21 March Ms Hogg advised
the Applicant and the other drivers that they were required
to sign and return the workplace agreements by 28 March
2000. The Applicant testified that at the meeting Ms Hogg
informed all the drivers that if they did not hand the
agreement back by next Tuesday they would be dismissed.

14 The letter of complaint was from a Mrs Fisher from York.
The letter states—

“On Monday 28 Feb. a friend and I visited Freman-
tle and decided to take the “Historical Tour” on the
city tram. Unfortunately this turned out to be a most
unpleasant experience, to say the least.
The tour operator (Pauline) was very aggressive from
the time she set foot on the tram. She conducted her
tour in a knowledgeable way but throughout her
commentary, “bagged” the Government past and
present whenever and wherever possible and thus
the tour became a Political platform on which to air
her grievances. She spoke of unfairness in Govern-
ment, her interest in Unionism and generally her
displeasure in all things pertaining to rules and regu-
lations. Both my friend and I were extremely
embarrassed and displeased with this lady’s attitude,
and at the end of the tour decided to speak to her
about it but the obvious aggression displayed de-
terred us from doing so; thus my letter to you.
A German lady (touring WA) asked Pauline if she
would mind speaking a little slower as she was hav-
ing trouble in the interpretation. She was told to “sit
tight and listen and it will all come together later in
the tour”. Her commentary did not alter!
I feel very strongly about this lady’s conduct and
manner towards the paying clients on her tour. She
certainly knew her subject but her aggressive nature,
her lack of interest in the tourists’ wellbeing and her
very political attitude did nothing to enhance Fre-
mantle and tourism in WA generally. These people,
in my opinion, are Ambassadors for your beautiful
city! They should be carefully selected people who
enjoy meeting people, are helpful and do not use the
position as a base for their political agendas.
To ensure this unfortunate situation does not con-
tinue, you may wish to look into the matter.”

15 The Applicant responded in writing to the complaint on
26 March 2000. Her response stated—

“Thank you for giving me the opportunity to respond
to the matters raised by Mrs Fisher in the letter that
you handed to me at the drivers’ meeting on 21 March.
Over the years I have had many letters from my pas-
sengers, almost all complimentary, but this is only
letter of complaint in my eight years on the job.
The basis of Mrs Fisher’s complaint is her personal
objection to my commentary on political grounds,
and the only “political” content of that commentary
is the contemporary social issues, which at the time
of Mrs Fisher’s tour were

• the Leighton Beach Project;
• the relocation or making of a new port;
• the impact of a new tourist development at

Victoria Quay on port activities; and
• the demolishing of the Grain Silos.

These issues are more matters of conservation rather
than politics, but all are matters that the Government
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of the day is promoting against considerable local
disagreement. My commentary, as it must, reflects
local views on that issue. Mrs Fisher may well have
a different view of what is politically desirable, but
that does not mean that the local view is wrong, or is
objectionable, or should not be put.
Mrs Fisher also notes with concern my acknowledge-
ment of the part played by the Unions in the saving
of the heritage of this city. Unions are very much
part of Fremantle’s heritage and cultural history.
People who do the Prison tours compliment me on
how all the tours interrelate, and affirm my com-
mentary.
The second issue raised by Mrs Fisher is her per-
ception that I was aggressive, a suggestion that
personally disturbs me. If I appeared rushed on the
conclusion of the tour it was because I have many
tasks to perform between 12.45 and 1.30 and there-
fore cannot spend the time I would like on questions
after the tour. I attempt to direct all questions to the
other driver or the Tourist Bureau.
The perceived rudeness to our foreign visitor was
indeed not as it appeared. In my many years of ex-
perience with foreign speaking students and visitors
it takes approximately 10 minutes for one’s ear to
tune into my English. The trip from the Town Hall
to Monument Hill has quite a bit of information in
it, and can appear rushed. But after the Monument,
the commentary settles into a more relaxed tempo,
which is easier to understand. The speed at which I
deliver my tour strikes a balance between clarity and
information content, and indeed I have been
complimented many times on my clear articulation.
I am also disturbed by Mrs Fisher’s reference to my
not being a person who has respect for authority,
rules and regulation. On the contrary, I am a very
law-abiding person with a great respect for the law.
I absolutely agree with Mrs Fisher that we are the
ambassadors for our City, State and country, and
those who know me now (sic) my passion for Fre-
mantle’s history and its ethos.
I am sorry that Mrs Fisher did not enjoy her day.
Perhaps she would like to talk to me at a time when
we both have more time, so that we could both get a
better appreciation of each other’s views, and seek
some common ground. Perhaps also you might is-
sue a complimentary pass to Mrs Fisher and her
friend to give my tour a second look and join me on
the ‘Top of the Port’ spectacular on an available
Monday or Wednesday at 1.15pm.”

16 On the same day the Applicant wrote to Ms Hogg in
respect of the workplace agreement. In her letter she
advised Ms Hogg that she had a number of reservations
about the entitlements provided for in the agreement. The
Applicant then stated—

“For these reasons, and in consideration of the brief
period of time we have had to consider the matter, I
prefer to remain subject to the Award.
I would not rule out negotiating an agreement which
addresses the issues I raise.
Of course, the entering of a new agreement leaves
the existing dispute about outstanding wages unre-
solved. I would very much appreciate your making
the required adjustments.”

17 In relation to the Applicant’s response in respect of the
workplace agreement, Ms Hogg replied by letter to the
Applicant on 3 April 2000. After addressing the issues
raised by the Applicant in respect of the provisions of the
workplace agreement she stated—

“You may have further time to consider the
workplace agreement if it means of course that your
salary could go down to that in the part time Award
from Monday 10 April which is when we hope to
commence the new system. If you prefer to be sub-
ject to the award you are quite entitled to do so and
this decision is entirely yours.

7 Regarding outstanding wages please write to me
what you consider is outstanding and why. It is my
belief that I have been quite fair on this matter but I
will be happy to discuss this with you when I have
your description of any discrepancy.”

18 On 2 April 2000, Ms Hogg responded to the Applicant’s
comments in respect of the Fisher complaint. In a letter
to the Applicant Ms Hogg stated—

“Thank you for your letter regarding Mrs Fisher’s
complaint. As you know I have always insisted that
my drivers give factual information and avoid per-
sonal opinion and issues political or otherwise.
This is not the first such complaint I have had re-
garding your commentary, you must remember Dr
Lawrence’s staff member made a very strong com-
plaint and just last week we had a telephone call
reporting you had driven through a red light.
I must ask that you take more care when driving and
always refrain from including in your commentary
such local issues and your personal views on any-
thing of a political nature. The matter is so serious I
must warn you that any further complaints of this
nature will lead to your job loss. After our long as-
sociation I will be very disappointed to have this
happen so please take great care in future.”

19 On 9 April 2000 the Applicant wrote to Ms Hogg in
relation to the warning given in respect of the Fisher
complaint. In the letter to Ms Hogg the Applicant stated—

“Thank you for your letter of 2 April, although I am
concerned that in your response I seem to be found
guilty—without any investigation—of an offence
that is more a matter of political opinion than actual
wrongdoing on my part.
The Driver’s Handbook urges us to give commen-
taries that are interesting, accurate and objective, and
also up to date on local issues.
Local issues arise when the community hotly de-
bates an issue, like the Victoria Quay Development,
Leighton Beach or the Collie Street car park, and
opinions are sharply divided.
In such cases an objective commentary can be seen
be (sic) either of the two sides as biased, and no
amount of rational debate or reason will change that
view.
I recall that Mrs Fisher took objection to my state-
ment that the waterfront unions played a big role the
history of Fremantle. Perhaps she has a view about
unions that does not allow her to accept any com-
ment on unions that may be favourable. That
disagreement seems to have coloured her opinion of
me in other matters. I am told in 1995 Dr Lawrence’s
staff (but not Dr Lawrence herself) also found my
commentary biased. I believe that it possible that
both objections have arisen from a more radical be-
lief than the more common, middle of the road view.
I try to make my commentary topical, interesting
and acceptable for all my passengers.
I feel that it is unfair to judge my success over seven
years purely on two widely separated instances, when
I am constantly praised and thanked by my passen-
gers. Surely your threat to dismiss me on the grounds
of my commentary is one that you will reconsider.
However, this incident has made me review my pro-
cedures, and on my own initiative I have enrolled in
a training course for tour guides, including giving
commentaries.
Although I do not seek any financial assistance, I
request you support by allowing me to re arrange
my roster so that I can attend the course. The course
starts on Wednesday 26th April, and runs for 16
weeks. Can I discuss with you alternative roster op-
tions that will permit me to survive financially while
I study to improve my performance as one of your
drivers.
Your letter also refers to a recent red light incident. I
would just like you to know that sometimes when I
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enter an intersection the lights turn amber. Because
of the braking distance and response times of the
tram, and in consideration of the comfort of the pas-
sengers, I may already be in the intersection as the
lights turn red. I assure you that this is quite safe,
and legal.”

20 Prior to sending this letter, the Applicant telephoned the
Respondent’s office and spoke to an employee of the
Respondent, Ms Edith Wellborne. The Applicant advised
Ms Wellborne she was unavailable to work on
Wednesdays for 16 weeks and asked for her roster to be
changed. The Applicant gave evidence that she informed
Ms Wellborne that she was going to do a course, so she
would not be available to work on Wednesdays, but she
was available to work Tuesdays, Thursdays, Fridays and
Sundays. The Applicant also gave evidence that she
presumed that Ms Hogg would re-arrange the roster so
as to provide her with work on a day other than
Wednesday. Although the Applicant said in her evidence
that she would be available to work on Thursdays she
later testified that the course ran for two days a week on
Wednesdays and Thursdays. The Applicant also testified
that she worked for other employers while she worked
for the Respondent. She had a regular job on Saturdays
for Porters Paints and she did other casual work.

21 It was suggested to Ms Hogg in cross-examination that
the Applicant worked on almost a fortnightly basis
throughout the whole winter on a Sunday during 1998,
so that there was no reason why she could not swap the
shift on a Wednesday for work on a Sunday. Ms Hogg
testified that in 1998 the Respondent did fewer tours than
in 2000. She said at the time the Applicant’s employment
was terminated Sunday was the busiest day of the week
in Fremantle and the only time the small tram was used
on Sunday was as a backup tram for transfers if there
were too many passengers for the large tram. Ms Hogg
also said that the small tram was only rostered to be driven
on Mondays and Wednesdays whilst the Applicant was
employed, as those days were usually quieter than other
days of the week and the Applicant did not wish to drive
the large tram. In particular the smaller tram had been
rostered on Mondays and Wednesdays to accommodate
the Applicant.

22 A few days before Ms Hogg received Ms Connor’s letter
requesting the re-arrangement of her roster she received
another complaint from a customer. In an email dated 6
April 2000, Mr and Mrs Treloar complained about the
Applicant’s commentary on a trip that the Applicant
conducted on 2 February 2000. The email stated—

“We have recently returned from a great holiday in
W.A. especially the beautiful city of Perth which we
were very impressed with.
We did however experience one disappointment that
lingers every time we think of the great time in Perth
and that was the trip on the Fremantle Tram. We went
on the 10am tour (Feb 2nd) with the commentary
consisting mostly of a tirade on the present Govern-
ments mishandling of the economy and the
privatisation of the wharves issue.
We were told that we were heading back to the dark
ages with the present wage reforms as this contin-
ued along with the tour commentary of the Fremantle
area.
We were quite amused by all this and gathered the
driver’s husband must have worked on the water-
front and was now out in the real world and finding
it quite different.
The incident that annoyed us and I am sure others
on the tour was the constant reference to the Ameri-
can takeover of the historical buildings in Fremantle
for extensions to their Universities and the locals
not getting any chance to purchase these buildings.
In front of us were two American visitors who were
clearly quite shocked to hear all this anti American
feeling as we went along. When we departed from
the tour one of the Americans mentioned that was
the first time on their Australian tour that they heard
anything like this on a conducted tour. We agreed it

was very unusual and we went our separate ways
but feel I must convey our feelings to the manage-
ment of Trams West that the guides stick to the
history of the area and not their own political feel-
ings. Once again though we are very impressed with
all the transport system and tours (except the above)
and would definitely use them again on our next trip
to Perth.”

23 A copy of this email was provided to the Applicant on 10
April 2000. On 11 April 2000, Ms Hogg advised the
Applicant by letter that she would not be required for
work on Monday, 24 April 2000. The reason given was
that on Monday, 24 April 2000, the bigger tram would be
required because of a large group booking.

24 On 16 April 2000, the Applicant wrote to Ms Hogg—
“By refusing to roster me on April 24th you are di-
minishing my opportunities to earn a living. This is
the first time ever that you have refused to allocate
me alternative work, so I ask you to reconsider.”

25 Ms Hogg terminated the Applicant’s employment on 19
April 2000 and paid the Applicant five weeks’ wages in
lieu of notice. The Applicant was also paid wages up and
until the end of the pay period of 23 April 2000. Ms Hogg
said that she considered the Applicant’s unavailability to
work on Wednesdays for 16 weeks was a material breach
of her contract of employment. Ms Hogg said she also
took into account in making her decision to terminate,
the complaints from the customers, the red light incident
and the prior warnings.

26 When pressed Ms Hogg testified that the catalyst for
terminating the Applicant’s employment was the fact that
the Applicant could not work on Wednesdays for 16
weeks. Ms Hogg said that Wednesday was a day where
she could not get a driver and she was not able to drive
herself on Wednesdays because she worked at the
Fremantle Prison on Wednesdays. Further she said that
she did not have regular work for the Applicant on a
Sunday because the small tram is only used as a backup.

27 The Applicant claims in her application that her dismissal
was harsh, oppressive and unfair because—

“1. Complaints against my commentary have not
been fairly investigated and balanced against my
performance over many years and the letters of
praise received in that period.

2. No opportunity has been given to me to adjust
any apparent defects in my performance.

3. The complaint against my driving has not been
substantiated with sufficient precision to estab-
lish that it was indeed an offence.

4. The penalty has been applied harshly in that the
matters complained of do not usually result in
disciplinary action in the ordinary custom and
practice of the firm.

5. The disciplinary action followed my refusal to
sign a workplace agreement, and in the presence
of myself and other staff the managing director
confirmed that people who would not sign the
agreement would be dismissed.

6. My dismissal also followed my letter claiming
that I was underpaid by comparison with the
award rate.”

28 The onus is on the Applicant to demonstrate on the
balance of probabilities that she was unfairly dismissed.

29 In Ronald David Miles, Norman Shirley Miles, Gavin
Lee Miles v Rose & Crown Hiring Service trading as the
Undercliffe Nursing Home (1985) 65 WAIG 385
(“Undercliffe case”), the Industrial Appeal Court set out
the principles by which the Commission should be guided
in determining whether a dismissal is unfair. Brinsden J
(at 386) cited Walsh J in North West Council v Dunn
(1971) 129 CLR 427 at 263—

“… the question to be investigated is not a question
as to the respective legal rights of the employer and
the employee but a question whether the legal right
of the employer has been exercised so harshly or
oppressively against the employee as to amount to
an abuse of that right.”
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30 In relation to the Applicant’s first ground, the Applicant
contends that Ms Hogg should have arranged a meeting
with Mrs Fisher and the Applicant whereby the Applicant
would have an opportunity to answer Mrs Fisher’s
complaints. Whilst such an approach would be
appropriate if Mrs Fisher was a fellow employee, the
process suggested by the Applicant is in my view not
appropriate where a customer makes a complaint in the
hospitality and tourism industry.

31 In relation to the complaint from Mr and Mrs Treloar, the
Applicant alleged the making of the complaint was
contrived by Ms Hogg.  Despite her allegation there was
no evidence that the complaint was contrived. However
the Applicant does properly point out that whilst the
complaint from Mr and Mrs Treloar was received after
she received a warning that any further complaints about
her commentary would lead to her job loss, the tour taken
by Mr and Mrs Treloar was prior to the tour taken by Mrs
Fisher.

32 In Ground 2, the Applicant says that she had no
opportunity to improve her performance. The Applicant
gave uncontradicted evidence that during the course of
her employment she had received many compliments and
produced three complimentary letters from customers of
the Respondent. She also gave uncontradicted evidence
that whilst employed by the Respondent she had
conducted tours for about 22,000 people and had only
received three complaints about her commentary.

33 It is clear from complaints that at least four customers
found the Applicant’s commentary offensive. However
in light of the fact that the Applicant only had three
complaints in seven years and that each of the three
complaints related to tours that predated the warning letter,
if the Respondent had dismissed the Applicant only on
grounds of the three complaints, I would be of the view
that the Applicant’s termination was unfair.

34 In relation to Grounds 3 and 4, the Applicant conceded
in her letter to Ms Hogg on 9 April 2000 that because of
the braking distance and response times of the tram she
may be in an intersection when the lights turned red. Ms
Hogg contends she regarded this incident as serious as
passengers were on the tram. However, it was established
during the course of the hearing that two other tram drivers
employed by the Respondent had been fined for
contravening a red light signal whilst driving one of the
Respondent’s trams and no disciplinary action had been
taken against them. Ms Phyllis Stoddart gave evidence
that whilst she was working with Ms Hogg one evening
and whilst Ms Hogg was driving, Ms Hogg drove through
a red light and rolled through at least one stop sign. She
also testified that such incidents were treated by the other
drivers as a normal hazard of driving a slow, heavy tram
through city traffic. Ms Hogg denied that she ever drove
through a red light or rolled through a stop sign. Whilst
there is a clear conflict between the evidence given by
Ms Stoddart and Ms Hogg in respect of Ms Hogg’s
conduct, it is not necessary to make a finding on this
issue. In light of the fact that two other drivers had in the
past been fined for contravening a red light signal and no
action had been taken against them, termination on this
ground alone would in my opinion unfair.

35 As to Ground 5, although the Applicant contends that
she was informed by Ms Hogg that if she did not sign the
workplace agreement she would be dismissed, her
testimony in respect of this issue is not supported by
documentary evidence. In a letter to Ms Hogg dated 26
March 2000, the Applicant advised Ms Hogg that unless
they were able to negotiate an agreement she preferred to
remain subject to the Award. Further when Ms Hogg
responded in a letter dated 3 April 2000 she informed the
Applicant that if she preferred to remain subject to the
Award, she was entitled to do so.

36 In respect of Ground 6, no evidence was given or
submissions made to support the contention that the
Applicant’s employment was terminated because she
claimed that she had not been paid in accordance with
the rates prescribed in the Award.

37 The Respondent contends that the catalyst for terminating
the Applicant’s employment was that the Applicant

advised she would be unavailable to work on Wednesday
for 16 weeks from 26 April 2000. It was conceded by the
Applicant that she was contractually bound to work on
Monday and Wednesday of each week. However the
Applicant testified that she and other drivers regularly
swapped rostered days and that other drivers had taken
time off for holidays.

38 It was apparent from the Applicant’s evidence that she
did not seek Ms Hogg’s consent for change to the roster.
Ms Hogg testified that other drivers made arrangements
with her to take extended leave well in advance and that
such arrangements were made by consent.

39 Having considered all of the evidence, in particular to
the evidence given by the Applicant that she—

(a) gave only 17 days notice to the Respondent that
she was unable to work on Wednesdays for 16
consecutive weeks;

(b) did not seek the consent of the Respondent to not
be available to work on Wednesdays; and

(c) was only available to drive the small tram;
I have concluded that the Applicant has not discharged
the onus of proof that the Respondent acted harshly,
oppressively or unfairly in terminating her employment.

2000 WAIRC 01705
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES PAULINE ANN CONNOR,

APPLICANT
v.
TRAMS WEST PTY LTD
ACN 066 271 458, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 29 DECEMBER 2000
FILE NO/S APPLICATION 618 OF 2000
CITATION NO. 2000 WAIRC 01705
_______________________________________________________________________________

Result Application under s.29(1)(b)(i) of the
Industrial Relations Act 1979 dismissed.

Representation
Applicant Mr R McDonald
Respondent Mr S Kemp of counsel
_______________________________________________________________________________

Order.
Having heard Mr R McDonald on behalf of the Applicant and
Mr S Kemp of counsel on behalf of the Respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

2000 WAIRC 01536
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES STEPHEN PAUL DAVIES,

APPLICANT
v.
NATIONWIDE ENVIRONMENTAL
MANAGEMENT PTY LTD,
RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 8 DECEMBER 2000
FILE NO APPLICATION 862 OF 2000
CITATION NO. 2000 WAIRC 01536
_______________________________________________________________________________



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.282

Result Application dismissed
Representation
Applicant Mr M Llewellyn
Respondent Mr G Bull
_______________________________________________________________________________

Reasons for Decision.
1 This is an application pursuant to section 29(1)(b)(i) of

the Industrial Relations Act, 1979 (the Act). The applicant,
Mr Stephen Paul Davies contends that the respondent,
Nationwide Environmental Management Pty Ltd
summarily dismissed him on 24 May 2000. The applicant
seeks reinstatement to his position or in the alternative, if
reinstatement is impracticable, the maximum level of
compensation.

2 Mr Davies worked for the respondent as a pest control
technician from January 2000 until the time of
termination. His duties were to treat private properties
for infestations of insects. He was dismissed on 24 May
2000 by way of a letter from Mr Bill Allison, the Group
General Manager for the respondent [Exhibit SD3]. This
was preceded on 23 May 2000 by a meeting with Mr
Davies and company representatives whereby Mr Davies
was queried regarding an allegation of soliciting for a
cash job for an ant treatment at a private property in
Cannington. Following that meeting Mr Davies was
suspended on pay and asked to provide a reason why he
should not be terminated from his employment [Exhibit
SD2]. Mr Davies denied the allegation as put to him on
23 May 2000.

3 I consider that the essential element of this matter relates
to whether Mr Davies solicited for a cash job on 7 March
2000. Mr Davies said in evidence that he was advised at
the time of interview that solicitation for cash jobs would
mean dismissal from his employment for misconduct.
Evidence was given on behalf of the respondent by Mr
Smith and Mr Moyle that solicitation for cash on a job
was treated very seriously and that employees on
commencement were advised of this policy. Such
solicitation is treated as stealing from the company.
Stealing is an offence which typically could warrant
summary dismissal and the applicant knew, on his own
evidence, that soliciting for a cash job would mean
dismissal from his employment.

4 The key issue is then what was said between Mr Davies
and Mr Darren Kent, a tenant at the Cannington property,
on 7 March 2000. Mr Davies attended the property to
perform his normal pest control functions. It is common
that Mr Davies and Mr Kent had a conversation outside
the property. Mr Davies says that he never spoke to Mr
Kent about an ant treatment or that such treatment could
be performed for $20. Mr Kent says in evidence that he
considered that Mr Davies did seek $20 from him to
perform an ant treatment. He says that he thought that it
was a bit “sus” and told his co-tenant about it that night
when she complained that a video camera had gone
missing from the property.

5 I do not go to all the evidence of the representatives of
the Company. Much of this evidence was vague in terms
of timing of events, confusing or in several cases
contradictory. However, what is clear from this evidence,
in particular the evidence of Mr Bill Allison is that Mr
Davies, at the meeting of 23 May 2000, was made aware
of the allegation that he had solicited for a cash payment,
but he was not given any further details or in particular
the letter of Mr Kent [Exhibit BA1] dated 26 May 2000.
This letter came to the respondent after the date of
termination. The respondent relied on the report of a co-
tenant of Mr Kent whereby she had been advised by Mr
Kent of the solicitation for the cash job. In that sense the
respondent had not confirmed with Mr Kent as to
precisely what had been said by the applicant in the
conversation on 7 March 2000. The respondent had relied
on a second hand report from the co-tenant who had
earlier, ie on 8 March 2000, complained that a video
camera had been taken from her lounge room on the day
Mr Davies had sprayed for insects and placed baits in the
house.

6 I find that it is probable that Mr Davies did solicit for a
cash payment of $20 to spray for ants on 7 March 2000.
In saying this I am convinced by the evidence of Mr Kent.
Mr Kent was straightforward in his evidence, and where
he was unsure in relation to detail, admitted to his lack of
certainty. However, it is clear in his mind that the applicant
was seeking $20 from him to do a job which he believed
the landlady had already arranged to be done. He says he
was later told by the applicant that the applicant had
contacted his base and was advised that it was part of the
contract. Mr Davies denied this when put to him on 23
May 2000 and denied it again in evidence and under cross
examination. Mr Kent had nothing to gain from making
the statement as at [Exhibit BA1] or from coming forward
to give evidence. His only interest he says was in assisting
his co-tenant to get her video camera back.

7 It is the evidence of Mr Smith and Mr Moyle for the
respondent that the price for doing an ant job is $85 at
least. In that sense, I think, it is less probable, as elicited
by Mr Llewellyn on behalf of the applicant in cross
examination, that the conversation, if there was one, was
that “it would only take $20 to fix this problem”. I am
left with conflicting evidence between Mr Kent and Mr
Davies and I accept Mr Kent’s evidence that such a
conversation took place.

8 It is also argued on behalf of the applicant that procedurally
the summary dismissal was unfair. Having found that Mr
Davies did solicit for a cash payment on 7 March 2000,
and I consider this as sufficient in the employment
relationship to warrant summary dismissal, I do not
consider it necessary to deal with all of the evidence on
behalf of the respondent. That being said I would add the
following. It is clear from the evidence that the discussion
with Mr Davies on 23 May 2000 was against a backdrop
of suspicion by the respondent of Mr Davies. This
suspicion was engendered by two earlier instances, one
in January 2000 where a Hilti drill went missing from a
van that Mr Davies drove and the incident on 7 March
2000 where a customer complained of a missing video
camera. It is clear that on both occasions Mr Davies was
spoken to about the missing goods and denied knowledge
of them and the matter was taken no further.

9 The incident on 7 March 2000 was followed up by the
tenant of the Cannington property who approached the
police. Whether the police investigations are still ongoing
is less certain. However, it is clear that no charges have
been made, from any of the instances, against Mr Davies
at this stage. The other instances which in large part led
to suspicion on behalf of the respondent of Mr Davies
were some anonymous phone calls advising the
respondent to be wary of Mr Davies, because it is alleged
he was a thief and had in his possession the Hilti drill and
video camera. These anonymous phone calls led the
respondent to contact the female tenant at the Cannington
property and then to contact the police. It is clear from
the evidence of the respondent that the police warned the
respondent about Mr Davies’ character. Against this
backdrop, and having been advised by the female tenant
of the alleged instance regarding solicitation for cash job
by Mr Davies, the respondent put the solicitation
accusation to Mr Davies on 23 May 2000. It is also clear
from the evidence that the respondent did not have first
hand information at that point in time of the conversation
between Mr Davies and Mr Kent. The respondent’s
representatives in discussion amongst themselves on 23
May 2000 decided to terminate Mr Davies.

10 It was put on behalf of the respondent that they could not
have in their employ a person with a criminal conviction.
Mr Davies fairly admitted in cross-examination his prior
convictions for stealing and receiving stolen goods. It is
clear from the evidence that Mr Davies was not asked to
disclose any of this information on commencement of
his employment. The respondent says they now have a
policy of ensuring police checks prior to engaging
employees. Whilst the respondent may not wish to employ
anyone in such an occupation who has a criminal record,
Mr Davies did not do anything wrong in respect of his
employer in not disclosing his record. He was simply
never asked. The matter did not become relevant until
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the respondent’s suspicions were raised by anonymous
phone calls warning them about Mr Davies. These calls
commenced in April or May 2000. The anonymous caller
or callers therefore succeeded seemingly in their aim of
poisoning Mr Davies’ employer’s mind against him. These
new suspicions resurrected earlier concerns of the
employer that Mr Davies may have been responsible for
the missing Hilti drill and video camera, even though
there was no proof of that, and no follow up action taken
by the respondent at that time.

11 The respondent relies in the alternative on the decision
of Shire of Esperance—v- Peter Maxwell Mouritz 71
WAIG 891 in that the lack of procedural fairness in a
dismissal is only one factor. They say the issue is that the
employer had sufficient information to be concerned about
the applicant. They say also what is required of the
employer is to act reasonably. Whilst I accept the
submission, the question is whether the employer did all
that was reasonable to inform himself about the allegations
which he subsequently put to Mr Davies. It is clear that
he did not and I find so. The respondent worked off second
hand information from the female tenant on the
Cannington property. They did not receive advice from
Mr Kent until after the date of termination. It is less clear
in the evidence whether they gave Mr Davies a proper
opportunity to respond to the allegations. However, on
balance I consider that Mr Davies was able to come
forward to explain his actions. He denied the conversation
ever took place and against the backdrop of suspicion the
respondent did not believe Mr Davies.

12 In essence I, having heard all the evidence, but in
particular that of Mr Kent, have come to a similar
conclusion as the respondent. Mr Davies did solicit for a
cash payment. In Shire of Esperance -v- Peter Maxwell
Mouritz 71 WAIG 891@ 899 states—

“ the mere fact that the employee did not have a
proper opportunity to explain or has not been warned
of the possibility of termination does not automati-
cally entitle the applicant to a remedy. No injustice
will result if the employee could be justifiably dis-
missed.”

Mr Davies had an opportunity to explain and knew that
his job was on the line. His employer simply did not
believe him. Whereas I consider it was reasonable for the
employer to investigate the incident further, in particular
to interview Mr Kent, I am not convinced that having
had the opportunity to hear Mr Kent that the result would
have been any different. That being said the act of
solicitation does amount to conduct of stealing as a servant
and warrants summary dismissal.

13 For the above reasons I do not find that the respondent
has acted unfairly, harshly or oppressively in dismissing
Mr Davies and I would dismiss the application.

2000 WAIRC 01525
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES STEPHEN PAUL DAVIES,

APPLICANT
v.
NATIONWIDE ENVIRONMENTAL
MANAGEMENT PTY LTD,
RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 8 DECEMBER 2000
FILE NO APPLICATION 862 OF 2000
CITATION NO. 2000 WAIRC 01525
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr M Llewellyn
Respondent Mr G Bull
_______________________________________________________________________________

Order.
HAVING heard Mr M Llewellyn on behalf of the applicant
and Mr G Bull on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

2000 WAIRC 00899

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES JOSEPH DAVEY, APPLICANT
v.
ROMTECK PTY LTD , RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 18 OCTOBER 2000
FILE NO APPLICATION 1029 OF 2000
CITATION NO. 2000 WAIRC 00899
___________________________________________________________________________

Result Application alleging unfair dismissal
dismissed.

Representation
Applicant Mr A.D. Gill (of counsel) on behalf of

the applicant.
Respondent Mr E. Rea (as agent) on behalf of the

respondent.
___________________________________________________________________________

Reasons for Decision.
1 The respondent in this matter manufactures and sells

electronic equipment. Mr Davey was employed as the
Business Development Manager on a salary of $60,000.00
per annum. His letter of appointment also gave him a
commission paid for sales in excess of the sales target at
a rate of 2% of sales finalised by him and an additional
1% to apply for sales of AVL Systems. Under the heading
of Functions his letter of appointment includes the
following—

“Your functions will include general participation
in the business development and marketing activi-
ties of the company with particular emphasis on
maturing business based on automatic vehicle loca-
tion.
We anticipate that up to 75% of your time in your
first three months of service will concentrate on AVL
activities and this project will be reviewed quarterly.
Subsequently, we envisage increased activity in other
general areas of marketing and development activi-
ties and the identification of new business
opportunities.
Your responsibilities include—

• The analysis, development and coordination
of marketing aspects of innovative projects.

• Close coordination with design and develop-
ment engineers for the analysis and
implementation of potential and achieved
projects.”

2 The other responsibilities stated in the letter of
appointment are not presently relevant.

3 I also record that both Mr Davey and the company agree
that it was understood that the position involved travel,
particularly overseas travel, even though the letter of
appointment does not specify this.

4 Mr Davey commenced employment on 12 April 1997.
His employment ended on 22 June 2000 in circumstances
where he claims he was dismissed and the respondent
claims that he repudiated his employment. It is sufficient
to approach the issue at the heart of this matter in the
following manner. The issue which lead to the end (to
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use a neutral term) of Mr Davey’s employment was his
refusal to go to Sydney for 3—4 weeks unless he was
paid more money. The question which therefore falls for
determination is whether it was a term of Mr Davey’s
contract of employment that he travel to Sydney for 3—
4 weeks. To put it another way, Mr Davey, as an employee,
was obliged to obey the lawful and reasonable instructions
of his employer: Nydegger v. Tredways (1997) 77 WAIG
per Scott J. at 1384). Was it both lawful and reasonable
that Mr Davey was instructed to go to Sydney for 3—4
weeks?

5 The answer may be approached in two ways. The letter
of appointment which has previously been referred to
includes a number of functions and responsibilities. If
on the evidence, travelling to Sydney and performing
work in Sydney is encompassed within those functions
and responsibilities, then it was a term of Mr Davey’s
contract of employment that he go to Sydney for 3—4
weeks and the direction that he do so was lawful.

6 I accept the evidence of Mr Wilson that the work to be
done by Mr Davey in Sydney represented a marketing
development opportunity which encompassed all of the
things that Mr Davey had previously performed when he
was in Melbourne. It would develop opportunities and
customers and involve liaising with regulatory authorities.
In my view, it is certainly open for the Commission to
conclude that that description fits within the words
“business development” and “marketing activities” of the
company. This appears particularly relevant given that
the “responsibilities” include “the development of
marketing aspects of innovative projects and close
coordination with design and development engineers for
the implementation of potential projects”.

7 I therefore find on the wording in Mr Davey’s letter of
appointment that it was within the terms of his contract
of employment that he go to Sydney for 3—4 weeks for
the business development purposes outlined by Mr
Wilson.

8 Furthermore, the evidence before the Commission of the
work that Mr Davey performed during his 10 months in
Melbourne on behalf of the respondent allows the
conclusion that however the work to be done in Sydney
is to be described, it was, apart from the time Mr Davey
spent as an acting General Manager (a period of
approximately 7 weeks out of the 10 months) similar to
the work which he had already done in Melbourne. I have
little difficulty in concluding that Mr Davey had originally
agreed to go to Melbourne for at least 2—3 weeks initially
and that he did not at any stage consider that the work to
be done in Melbourne was outside the terms of his
employment. I find therefore that it is now too late for
Mr Davey to say that the work to be done in Sydney was
not work within his contract of employment, particularly
as it was stated to be only for 3—4 weeks’ duration.

9 If I am wrong on that conclusion, then the issue
nevertheless remains whether Mr Davey’s acceptance of
going to Melbourne for the initial 2—3 weeks, and indeed
staying for approximately 10 months as things developed,
constituted a consensual variation of the contract of
employment. In approaching the matter on this basis, I
take into account that from Mr Davey’s evidence, he was
concerned that the work in Melbourne would not give
him an opportunity to earn commission (a fact conceded
by Mr Brazier) and that the duration of the employment
in Melbourne was of concern to him.

10 It seems quite clear that the facts of any particular case
may disclose a continuing contract between an employer
and an employee within which variation of circumstances
may occur without there being any need for variation of
contracted terms or a contract which has been subject to
specific variation: Quinn v. Jack Chia (Australia) Ltd
(1991) 43 IR at 97. On the facts as I find them in this
matter, Mr Davey agreed to go to Melbourne and perform
the duties that were there. Although I accept that Mr Davey
believed after approximately one month that the work
that he was doing warranted a higher rate of pay, I find
that this was in large part due to the absence in Melbourne
of an opportunity to earn commission. However, it is most

significant that the evidence shows that Mr Davey did
not earn any commission whatsoever prior to the time he
travelled to Melbourne. (The fact, apparently, that no other
employees of the respondent earned commission does
not affect the significance of this point). Furthermore,
there is no evidence whatsoever before the Commission
from Mr Davey that if he had been given the opportunity
to earn commission after, or during, the period of time
that he went to Melbourne, he would have earned any
commission. On the facts of this matter therefore, the
lack of an opportunity to earn commission is not in any
sense significant.

11 In particular, it cannot be used to argue that the work in
Melbourne was significantly different from the work he
was contracted to do in his letter of appointment. I am
drawn irresistibly to the conclusion that the work in
Melbourne was envisaged by Mr Davey to be part of his
contract of employment. It is merely that he also believed
that the work was worth more money.

12 The conclusion which I have reached, is that if the
question is to be asked: was it a term of Mr Davey’s
contract of employment that he travel to Sydney for 3—
4 weeks for the work outlined by Mr Wilson in his
evidence, the answer to that question is that it was a term
of his contract by virtue of his having agreed both by his
express agreement to go, and his subsequent conduct in
going, to Melbourne and having worked in Melbourne.

13 I accept completely that Mr Davey on a number of
occasions, I suspect three occasions, indicated to Mr
Brazier that he believed that he was worth more money.
But that of itself does not place Mr Davey in any different
a position than any other employee who, as the mix of
duties within the contract of employment changes,
believes that he is worth more money and states that to
his employer. It did not give Mr Davey the right to refuse
to perform the duties required by his employer.

14 Indeed, I find on the evidence that Mr Davey’s concern
was not the work to be done in Sydney, but that the work
would continue for longer than 3—4 weeks. Indeed, it
might take even three months’ work by Mr Davey.
However, the evidence is clear that Mr Davey was asked
to go to Sydney only for 3—4 weeks. Indeed, on the
evidence he did agree to go, but on the proviso that he
received more money. Upon the respondent refusing to
increase his salary, he then refused to go to Sydney.

15 Given the finding of the Commission that it was part of
Mr Davey’s contract of employment to go to Sydney for
3—4 weeks for the work outlined by Mr Wilson, I
conclude that the direction of the respondent that Mr Davey
go to Sydney for 3—4 weeks was a lawful direction.

16 Was it also a reasonable direction? The question is to be
answered in the context that the request was limited to
3—4 weeks. Mr Davey’s fears that the work might prove
of longer duration does not alter the fact of the request
that was made, and the request which he refused. Given
that Mr Davey had been away in Melbourne for
approximately 10 months, and that he subsequently had
visited Sydney on previous occasions, the durations of
the visits are not entirely clear, but they involved visiting
with both Mr Brazier and again with Mr Wilson, I am
unable to conclude that the request was in any sense
unreasonable.

17 Mr Davey would continue to be paid the salary he had
been previously paid. He would continue to receive a
motor vehicle allowance, and in addition be provided with
a motor vehicle in Sydney. He would also be able to be
reimbursed for certain other expenses. While I appreciate
that Mr Davey believed that the work he was doing was
worth more money, objectively, and on the evidence that
is before the Commission, it cannot be said that the
remuneration being given to Mr Davey by the respondent
for the work he was to perform was palpably inadequate
for the task. If the salary offered was not inadequate for
the task, and on the evidence before the Commission there
is no other issue, then it cannot be concluded that the
request by the respondent was unreasonable.

18 The conclusion reached therefore is that Mr Davey refused
to obey the lawful and reasonable request of his employer.
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By one measure, that is a repudiation of his contract of
employment: Macken, McCarry & Sappideen, The Law
of Employment, 4th Edition at page 215. By that measure,
Mr Davey did indeed repudiate his contract of
employment. As is noted in the Quinn case, a contract of
employment may be terminated by one party declining
to abide by its terms: see Marriott v. Oxford and District
Cooperative Society Ltd (No. 2) [1970] 1 QB 186 at 191,
as cited in Quinn (op cit.).

19 However, even if that was not the case, it is quite clear
that by Mr Davey’s actions, he was indicating a refusal
to abide by an essential term of his contract of
employment: that is, to perform work as directed. Such a
refusal is a misconduct which would justify his dismissal
(North v. Television Corporation Ltd (1976) 11 ALR 599
at 608/9). Therefore, even if it could be said that Mr Davey
did not repudiate the contract of employment, and if it
could be said that he had been dismissed, then the
dismissal would have been justified.

20 I also have little doubt that in the circumstances, the
dismissal would have been fair. On the evidence, the
circumstances of the respondent was such that it was
utilising his talents in the most productive way possible.
Thus, he had been sent to Melbourne in the manner
described and it was proposed also to have him assist in
Sydney for the 3—4 week period proposed by Mr Wilson.
If he was unable to do that then there was no other work
available for him.

21 For all of those reasons, Mr Davey has not demonstrated
that he was dismissed, and that his dismissal was unfair.
Accordingly, his application will now be dismissed and
an Order issues accordingly.
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dismissed.
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Respondent Mr E. Rea (as agent) on behalf of the

respondent.
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Order.
HAVING HEARD Mr A.D. Gill (of counsel) on behalf of the
applicant and Mr E. Rea (as agent) on behalf of the respond-
ent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979, hereby orders—

 THAT the application is hereby dismissed.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.
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Reasons for Decision.
1 The respondent in this matter is part of the Accor Group

and employed Alison Gloede as Assistant Manager at the
Mercure Inn, Karratha between 22 March 2000 and 8
May 2000. On 8 May 2000 Ms Gloede was dismissed
and she claims that her dismissal on that day was unfair.
The respondent opposes the claim.

2 During the course of the hearing in this matter, Ms Gloede
herself gave evidence. She also called evidence from Ms
Thompson and Ms King both of whom worked at the
Mercure Inn, Karratha at the time Ms Gloede had been
employed there. Ms Gloede also tendered a statutory
declaration from Detective Sergeant Oversby who was
present in the hotel bar at a time when Ms Gloede joined
him and another police officer for a drink.

3 The respondent called evidence from Mr Osmond who is
the General Manager of the Mercure Inn, Karratha and
who made the decision to dismiss Ms Gloede. The
respondent also tendered a statutory declaration from Ms
Milnes, who had worked at the Mercure Inn, Karratha as
a receptionist when Ms Gloede had worked there.

4 After considering the evidence I find the facts to be as
follows. Ms Gloede had been approached for the job of
Assistant Manager following five weeks’ employment
with the Accor Group as the Front Office Manager at the
Mercure Inn, Kununurra. She gave evidence that her
employment at Kununurra had been very good. I accept
this evidence because it does not seem likely that the Accor
Group would have approached her to go to Karratha if
her employment at Kununurra had been otherwise.

5 Ms Gloede’s employment at Karratha was subject to Ms
Gloede completing a probationary period of up to three
months. This condition is contained in the letter of
appointment (Exhibit A) which is signed by Ms Gloede
and dated 16 March 2000. The condition is in the
following form—

“Appointment is subject to a probation term of up to
three months from the Commencement Date. Pro-
vided overall performance during probation is
evaluated as satisfactory appointment will be con-
firmed in writing. An extension of the probation term
is at the discretion of TAHL [that is as I understand
it, a reference to the Accor Group] based on per-
formance evaluation.”

6 Both parties recognised the importance of the
probationary term to the success of Ms Gloede’s claim.
While both Mr Gloede (appearing on behalf of his
daughter in these proceedings) and Mr Clark (as Human
Resource Officer for the Accor Group) both referred to
decisions of tribunals, including this Commission and of
myself, regarding the effect of probationary employment,
the issue has been most recently considered by a Full
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Bench of this Commission in East Kimberley Aboriginal
Medical Service v. The Australian Nursing Federation
(2000) 80 WAIG 3155 at 3158. As I informed both
advocates during the course of the hearing, whilst the
other decisions to which they referred me are of relevance,
the decision of the Full Bench I have just referred to is
binding upon me in the sense that I am obliged to apply
its reasoning. Given that neither advocate referred to this
decision, I set out for convenience the relevant passages
from that decision—

“... the following principles apply—
(a) The employer, throughout the period of pro-

bation, retains the right to see whether he/she
wants the employee or not in his/her employ-
ment.

(b) (i) The employer is entitled to consider the
employee as if the employee was still
at first interview with the following
modifications in this case.

(ii) There was an identifiable contract of
employment for a period, indeed, a
fixed term, including a period of pro-
bation of three months. This advances
the matter beyond a notional first in-
terview situation.

(c) Probation is an extension of the selection proc-
ess, a period of learning and a time for
attention, assessment and adjustment to stand-
ards of performance and conduct. (Inherent
in that is that it is a time for teaching, training
and counselling.)

(d) (i) However, a probationary employee
knows that he/she is on trial and that
he/she must establish his/her suitabil-
ity for the post. The employer, on his
side, must give the employee a proper
opportunity to prove him/herself, but
he/she reserves the right to determine
the employment with appropriate no-
tice provided he has reason for so doing
(see Sommerville v Brinzz Pty Ltd
Clerk Vehicle Repair Industry [1994]
SAIRComm 8 (31 January 1994), cit-
ing Re J M Hamblin v London
Borough of Ealing (1975) IRLR 354
and see Hutchinson v Cable Sands
(WA) Pty Ltd (FB)(op cit)).

(ii) Further, an employee on probation can
expect to be counselled and informed
that she/he is not meeting the required
standards of performance, to be given
reasonable training in this respect, and
to be warned of the possible conse-
quences of a failure to improve.
Provided this is done, an employee
who is on probation would have little
cause to complain if a decision was
taken during the course of or at the end
of a probationary period to terminate
the employment (see Sommerville v
Brinzz Clerk Vehicle Repair Industry
(op cit), citing Hull v F F Seeley Nomi-
nees Pty Ltd (1988) 55 SAIR 550 at
562).

(e) (i) Consonant with those principles, a pro-
bationary employee is able to seek
reinstatement, but an employer is enti-
tled to terminate a probationary
employee more easily, e.g. length of
service is not a factor generally, be-
cause probationary employment is for
a finite period and, in that period, as-
sessment, training and acquisition of
skills and demonstration of ability can
occur. In addition, any genuine ques-
tion of compatibility between
employer, employee and other employ-
ees can be assessed. (This is not a

comprehensive inventory of such mat-
ters.)

(ii) However, probation is not a licence for
harsh, oppressive, capricious, arbitrary
or unfair treatment of a probationer (see
Hutchinson v Cable Sands (WA) Pty
Ltd (FB)(op cit) and the cases cited
therein).”

7 These principles, other than perhaps (b)(ii), will be applied
to Ms Gloede’s circumstances.

8 I also pause to note that the case relied upon by Mr Gloede,
Northern Land Council v Hansen (2000) 47 AILR ¶4-
235, a judgement of the Northern Territory Court of
Appeal, was principally concerned with whether the
employer in that matter had followed its own probationary
guidelines in relation to dismissing Mr Hansen. The Court
held that the meaning of the word “probation” was to “be
determined by reference to the intention of the parties
looking at the whole of the agreement”. The NLC’s own
guidelines established a system of assessing performance
during the probationary period. That is quite different
from the facts in this case where the only meaning given
to the word by the respondent and Ms Gloede is the
reference in Exhibit A to the proviso that Ms Gloede’s
overall performance during probation is to be “evaluated
as satisfactory”.

9 Ms Gloede’s employment lasted a little over six weeks.
On 10 April 2000, two to three weeks after Ms Gloede
commenced employment, she had a meeting with Mr
Osmond where he raised a number of matters with her.
Following that meeting, Mr Osmond wrote a letter to her
on 13 April 2000 (Exhibit D). The contents of the letter
are not themselves challenged and it records that—

(1) Mr Osmond had a concern regarding the lock-up
procedures and the switching of the night phone
by Ms Gloede. Ms Gloede was to provide Mr
Osmond with a lock-up procedure by 14 April
2000;

(2) Mr Osmond was concerned at Ms Gloede’s hours
of work on Friday, 7 April 2000 when, according
to the letter and Mr Osmond’s evidence, Ms
Gloede was seen drinking socially with two off-
duty police officers in the hotel bar at 2:30pm.
The letter from Mr Osmond states that 2:30pm
on a Friday afternoon would have been an ideal
time for Ms Gloede to have undertaken a number
of tasks, including setting up the function room
for an up and coming GST conference.

10 Mr Osmond wrote that he viewed the matters seriously
and that they needed to be addressed immediately as, in
her role as second in charge of the property, it is expected
that Ms Gloede should lead by example in maintaining
the hotel’s high standards. Mr Osmond concluded by
stating that he was always available to help in any facet
of Ms Gloede’s job in order to improve her skills and
ultimately her career path.

11 Ms Gloede gave evidence about these matters. She
acknowledged there was a problem with the lock-up
procedure but states that a duty manager had been
supposed to instruct her how to do it but did not do so.
She confirms that doors were left open and, on one
occasion, money was left out. She did draw up a lock-up
procedure as requested. The Commission was told during
the proceedings that the procedure Ms Gloede was
adopted at the hotel and is in fact still in force.

12 On the issue of drinking with the off-duty police officers,
Ms Gloede indicated that she had known these particular
police officers from previous employment. She believed
it was good policy to drink with them. She maintains that
she did not drink with them until approximately 4:00pm,
not at 2:30pm as Mr Osmond’s letter, and his evidence,
states. Ms Gloede states that 4:00pm was not an
inappropriate time for her to have finished work for the
day. Ms Gloede indicated that she did not have set starting
and finishing times and the drinking occurred after having
worked 17 days straight and immediately prior to her
commencing two days off. Ms Gloede concedes that the
task referred to in Mr Osmond’s letter, setting up the
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function room for a conference, did need to be done. She
states, however, that the duty manager would have been
able to do the job and the hotel was quiet that afternoon.

13 The statutory declaration of Detective Sergeant Oversby
largely supports Ms Gloede’s evidence regarding the time
of the drinking. However, after having considered the
evidence, I find the time of the drinking not to be as
significant as the evidence that Ms Gloede effectively
finished work when there was still a function to be set
up. Although the duty manager might have done that
particular task, and the conference was only for seven
people, Ms Gloede was in a senior position and I have
reservations whether it was appropriate for her not to have
completed her work before herself ceasing work.
Certainly Mr Osmond’s evidence supports that
conclusion.

14 Mr Osmond’s evidence is also that he raised other issues
with Ms Gloede at the meeting on 10 April which he did
not include in the letter. He states that he told her that a
lot of fellow management staff were losing respect for
her in regard to her performance at work. Some of the
reasons were that when she was on duty and different
staff were trying to find her for matters such as taking of
meals, room service, or being required in the bottle shop,
she was nowhere to be found. I accept that Mr Osmond
did raise this issue with Ms Gloede. Indeed, it was not
suggested to him that he did not raise it.

15 Finally, Mr Osmond told Ms Gloede that he had not been
impressed to hear that she had worked on the door at a
local nightclub one evening whilst employed with the
respondent. She replied that she had been at the nightclub
with friends and she had sat in the area of the till but she
had not been employed at the nightclub.

16 On that evidence, it has not been shown that Ms Gloede
did indeed work at the nightclub. Further, it is not apparent
that this issue was a factor in Mr Osmond’s decision to
dismiss Ms Gloede. Nor should it have been a factor in
his decision given that it was a matter of which he was
aware prior to the letter of 10 July 2000 and which he
had already raised with her and which was not repeated.
Also, it was not a matter included in the letter following
that meeting and accordingly I assess that it was not an
issue of such significance that it warranted being included
in the letter. Accordingly, it has not played any further
part in the Commission’s deliberations.

17 Mr Osmond was then absent from the hotel for
approximately two weeks. The dates of Mr Osmond’s
leave have not been stated with precision in these
proceedings, but the Commission has deduced that Mr
Osmond’s leave was from approximately 18 April 2000
until 3 or 4 May 2000. He made his decision to dismiss
Ms Gloede within 4 to 5 days of his return to work. From
his evidence, he decided to dismiss Ms Gloede because
of the following reasons.

18 First, Mr Osmond states that during his holidays he rang
the hotel twice and received some complaints via Ms
Milnes, the receptionist, regarding Ms Gloede’s late
attendance at work on two occasions. Mr Osmond was
also told that Ms Milnes had to ring the manager’s flat to
wake Ms Gloede.

19 Secondly, Ms Milnes stated to Mr Osmond that there was
friction between her and Ms Gloede over Ms Milnes
telephoning Ms Gloede’s flat in the morning and the night
phone not having been switched over by Ms Gloede.

20 Thirdly, Mr Osmond stated that he had statements from
other management staff and patrons which showed him
that Ms Gloede did not have the support of other
management staff.

21 He gathered this information, consulted “someone in
Perth” and made the decision on the night of Sunday, 7
May 2000 to dismiss Ms Gloede the following day.

22 It is apparent that Mr Osmond did not discuss with Ms
Gloede the reasons which he intended to rely upon in his
decision to terminate her employment. That is, he did not
give Ms Gloede any opportunity to explain any of these
allegations before relying on them to dismiss her. In not
doing so, Mr Osmond denied Ms Gloede natural justice.

In Lawrie v. Mount Gunsen Mines Pty Ltd the South
Australian Industrial Commission said:

“The fact of the matter was that, by its action in dis-
missing without even affording the applicant an
opportunity of explaining himself, the respondent
effectively denied basic justice to the appellant and
the opportunity of knowing and assessing the full
circumstances.”

(1981) 48 SAIR 656 at 670.
23 If a person in authority is to take a decision whether or

not to dismiss an employee, and in doing so relies not
upon information known directly to him or her, but rather
relies on information relayed by a third person in each
case, then a denial of natural justice will occur if those
matters which have been related to the person in authority
by a third person are not put to the employee so that the
employee has an opportunity to comment. In the absence
of that, management could not at the time have been
reasonably satisfied as to all relevant matters, and the
decision taken can hardly have been reasonable.

24 The fact that the employee is on probation does not lessen
the effect of this principle. As the Full Bench makes clear,
probation is not a licence for harsh, oppressive, capricious,
arbitrary or unfair treatment of a probationer.

25 However, a denial of natural justice will not of itself
automatically make Ms Gloede’s dismissal unfair. For
example, if all of the things that Mr Osmond relied upon
had in fact occurred and Ms Gloede’s explanations, had
she been given an opportunity to give any, could not have
made any difference to his decision (see Stead v SGIO (
1986) 161 CLR 141), then Mr Osmond’s failure to raise
these things with her will not result in Ms Gloede’s
dismissal being unfair. I therefore turn to examine the
reasons Mr Osmond relied upon to dismiss Ms Gloede.

Lateness at work
26 Ms Gloede denies that she was late at work on the two

occasions as alleged. She concedes that she might have
come in 5 or 10 minutes late on one occasion. The
evidence of Ms Milnes, which is her Statutory Declaration
made on 31 August 2000 (Exhibit C), is that on 21 April
2000 she came to work at 5:55am and found the place
locked. She had to knock on Ms Gloede’s door to get the
key. She says that on a number of other occasions she
had to ring the flat to find out who was working the
breakfast shift, only to find out each time it was Ms Gloede
and that she was late for work. Ms Milnes states that on
27 April 2000 she came to work at 6:00am and found the
breakfast cook waiting to get in. She had to go to Ms
Gloede’s flat to get the keys to open up.

27 Against that evidence is the evidence of Ms King, the
breakfast cook. Her evidence was given in court and tested
under cross-examination. That evidence is that she had
her own set of keys. She does not need the premises to be
opened for her. She would not expect the duty manager
or acting managers until approximately 6:30am onwards
because breakfast does not start until that time. Ms King
states that Ms Gloede was late on only one occasion. It
occurred on 27 April 2000 and was approximately 10
minutes. Ms Gloede’s lateness on that one occasion did
not have any practical consequence because breakfast was
ready on time. Ms King’s evidence also is that the current
assistant manager does not attend early in the mornings
on every shift.

28 Ms King’s evidence also is that she believed Ms Gloede’s
work as Assistant Manager was well done and that Ms
Gloede worked well with most of the staff. She had done
a lot of breakfast shifts with Ms Gloede.

29 On balance, I tend to prefer the evidence of Ms King to
the evidence of Ms Milnes because Ms King gave her
evidence orally in court and I had the opportunity to
observe her. The Commission did not have that advantage
in relation to Ms Milnes’ evidence. Accordingly, the
evidence presented to the Commission does not support
Mr Osmond’s reliance on lateness. I do not conclude that
Ms Gloede was late on two occasions. I find that Ms
Gloede was late on one occasion, for 10 minutes, and
that it did not have any practical consequence or practical
effect upon the respondent’s operations. I do not
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completely disregard Ms Milnes’ Statutory Declaration
but its weight on this issue has been diminished.

Friction with Ms Milnes
30 Ms Milnes’ evidence is that there was some friction

between her and Ms Gloede. Ms Milnes makes the point
that, as a receptionist, she did not believe it was her
responsibility to have to ring the flat to find out who was
working the breakfast shift. She also was upset by Ms
Gloede questioning her regarding what Ms Milnes
understood to be some missing keys and being told,
apparently very abruptly, by Ms Gloede not to announce
telephone calls put through to her.

31 However, this evidence is effectively countered by the
evidence both of Ms Thompson and Ms King. I have
already referred to Ms King’s evidence that in her
observation, Ms Gloede worked well with most of the
staff and did her job in a way that was well done. Ms
Thompson’s evidence, which was general rather than
specific, was nevertheless positive of Ms Gloede’s work
and the manner she related to Ms Thompson.

32 Indeed, Ms Thompson’s evidence was that staff generally
liked working with Ms Gloede. While I accept that Ms
Thompson’s evidence regarding other employees’
working relationship with Ms Gloede is hearsay, and for
that reason does not carry substantial weight, I find that
that evidence, together with my impression of both Ms
Thompson and Ms King, does counter the weight of Ms
Milnes’ Statutory Declaration. On the evidence overall,
while Ms Milnes had a difficulty working with Ms Gloede
(the evidence of neither Ms Thompson nor Ms King
contradicts that direct evidence), the evidence of Ms
Milnes does not establish that other members of staff had
that difficulty.

Support of other management staff
33 Mr Osmond stated that he had statements from other

management staff and patrons which showed him that
Ms Gloede did not have the support of other management
staff. No statements were tendered and none of those staff
gave evidence. In the absence of detail, I have not found
it easy to give weight to his evidence on this respect. It is
hearsay and as the evidence of Ms King and Ms
Thompson shows, whatever comments had been made to
Mr Osmond by management staff by no means extended
beyond those particular individuals, whoever they may
have been.

Other matters relied on
34 In addition to the matters which Mr Osmond relied upon,

the respondent has also raised some other issues to support
the decision to dismiss Ms Gloede and I now turn to
examine those. The first of those issues is an allegation
that Ms Gloede swore in the bar in the hearing of
customers. Ms Gloede does not recall swearing in front
of a guest, but concedes that if she had done so, it would
not have been appropriate nor professional behaviour. The
respondent relies upon a letter from a Senior Training
Officer of the TAB in Western Australia who wrote to Mr
Osmond on 25 May 2000 (Exhibit E) to thank Mr
Osmond for his help and assistance during the training
officer’s stay in Karratha.

35 The date, 25 May 2000 is well after Ms Gloede’s dismissal
and I conclude that Mr Osmond did not know about the
allegation at the time he decided to dismiss Ms Gloede.
Nevertheless, the law is clear that an employer may rely
upon facts not known at the time of the dismissal but
which came to light subsequently, in order to justify a
dismissal which occurred (Byrne and Frew v Australian
Airlines (1995) 185 CLR 410). The allegation refers to
an incident which allegedly occurred on 1 May 2000 at
approximately 4:30pm when the Senior Training Officer
and the local TAB manager were sitting at the bar when a
female staff member used the till and, in front of them
both, used a swear word in a sentence. The Senior Training
Officer did not get the staff member’s name, but Mr
Osmond was subsequently advised that it was Ms Gloede
to whom the letter referred.

36 I find on balance that the incident is likely to have occurred
as alleged. I note that Ms Gloede does not deny that such
an incident could not have occurred, simply that she does

not know whether it occurred or not. I do not believe that
the Senior Training Officer would have fabricated the
allegation. It seems that the subsequent identification of
the staff member to whom the allegation was directed
was indeed Ms Gloede. I therefore find that Ms Gloede
did indeed use the swear word in front of those two
customers.

37 It was also alleged during the course of the proceedings
that Ms Gloede had used the TAB facility, which is part
of the Mercure Inn building structure. She concedes that
she did do so occasionally, including during working
hours. The Commission understands that the allegation,
and the admission by Ms Gloede, refers to the placing of
bets in the TAB facility during working hours. This is in
contrast, for example, to the evidence of Mr Osmond that
although he had occasionally visited the TAB facility, he
did so as General Manager for the purpose of discussing
with the TAB Manager the joint promotions that the
Mercure Inn and the TAB ran to increase both the
businesses of the TAB and the Mercure Inn. He does not
bet during working hours. I have no reason to disbelieve
Mr Osmond’s evidence regarding his purpose in visiting
the TAB facility and I accept it.

38 In contrast, Ms Gloede’s concession leads me to conclude
that she occasionally visited the TAB to bet during
working hours. On the evidence before me, and the
submissions made, that is simply not an appropriate thing
to do, although it is not entirely clear how serious an
issue it is. This is because Mr Osmond’s cross-
examination revealed that probably other members of the
staff had also visited the TAB for that purpose and there
is no suggestion from Mr Osmond that this had resulted
in any disciplinary action being taken against those
persons. Therefore, although I am satisfied from the
evidence that Ms Gloede did indeed visit the TAB in the
manner described, the evidence does not show this to be
treated by the respondent as a particularly serious matter.

39 Ms Gloede also “borrowed” $150.00 from the
respondent’s safe. She did so in good faith and because
of her understanding of a policy in at least one other place
where she has worked which permits staff to do so. When
Mr Osmond had discovered Ms Gloede’s action, he drew
her attention to the matter, told her it was not permitted
and she repaid the money forthwith. It does not appear
that this issue is of itself of great moment. It was not
repeated and appears to have been done in an open
manner.

40 The evidence also shows that Ms Gloede had run up a
bar bill of $487.40. Ms Gloede explained the amount as
including issues such as dry cleaning, sales and promotion
and meals for guests. It also included soft drinks and not
just alcohol. The respondent invited the Commission to
draw the conclusion that Ms Gloede’s bar bill was
excessive, however, I am not confident of reaching that
conclusion on the mere fact of the size of the bill given
Ms Gloede’s explanations.

41 The above are the issues which arose during the six weeks
of Ms Gloede’s probationary employment. In summary,
it is appropriate to value those issues as follows. Some
issues arose at the beginning of Ms Gloede’s appointment
and were the subject of the discussion initiated by Mr
Osmond on 10 April. If those issues were not repeated
then in fairness the fact that they occurred should not be
held against Ms Gloede. As Mr Osmond himself
acknowledges, a new employee is expected to make some
mistakes at the beginning and should be given the
opportunity to improve (transcript p.80).

42 The issue of the drinking was not repeated. Ms Gloede
did draw up the lock-up procedure, however, Mr
Osmond’s evidence, which I accept, is that there were
continuing problems with locking up, doors were not
correctly locked (transcript p.80) and an occasion when
the night phone was not correctly switched through
(evidence of Ms Milnes and Mr Osmond). Ms Gloede
was late on one occasion. There was friction with Ms
Milnes. Ms Gloede had sworn in the bar in front of
customers on one occasion and placed bets in the TAB
during working hours but was not the only employee to
do so.
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43 As already noted, Ms Gloede’s appointment as Assistant
Manager was subject to the proviso that her overall
performance was evaluated as satisfactory. Therefore,
there needed to be an assessment of Ms Gloede’s overall
performance. An assessment was obviously made by Mr
Osmond, but whether or not Ms Gloede’s dismissal was
unfair does not depend on Mr Osmond’s subjective
opinion. Rather, the test of unfair dismissal is objective.
It is whether the employer’s right to dismiss has been
exercised so harshly or oppressively towards the employee
as to amount to an abuse of that right: Undercliffe Nursing
Home v Federated Miscellaneous Workers Union (1985)
65 WAIG 385.

44 Applying the Full Bench decision in East Kimberley
Aboriginal Medical Service to the above facts allows the
following conclusions to be drawn. Ms Gloede knew that
she was on trial and that she must establish her suitability
for the post. The continuing problems with locking up,
the night phone not correctly switched through, the
friction with Ms Milnes, the single use of the swear word
and betting during working hours all count against that
suitability. The swearing at least is acknowledged by Ms
Gloede herself to be unprofessional and the fact that the
current assistant manager has been heard to swear does
not detract from that fact. Even if other staff also place
bets during working hours I am not sure that an Assistant
Manager who is trying to establish her or his suitability
for the post should do so.

45 Those matters would in isolation give reason in the context
of probation for the respondent to exercise its right to
terminate Ms Gloede’s employment given that probation
is part of the selection process. However, as the Full Bench
notes, for her part Ms Gloede can expect to have been
counselled and informed that she was not meeting the
required standards of performance, to be given reasonable
training in this respect, and to be warned of the possible
consequences of a failure to improve.

46 Mr Gloede argued that there was little, if any counselling,
and his argument has some merit. On Mr Osmond’s
evidence, he did give advice or counsel to Ms Gloede on
a number of occasions. However, Ms Gloede’s evidence
is that such counselling was not received. It is difficult to
reach a clear idea of what Mr Osmond may have said to
Ms Gloede when he says he “gave advice or counsel”.
There was the one letter given to Ms Gloede and it referred
to only two issues. Mr Osmond made it quite clear in the
letter that those issues were viewed by him “seriously,
and they do need to be addressed immediately as in your
role as second in charge of the property it is expected
that you should lead by example in maintaining the hotel’s
high standards”. Those words were adequate to inform
Ms Gloede that she was not meeting the required standard.

47 Although he relies upon the letter, of the issues upon
which Mr Osmond relied to dismiss Ms Gloede (i.e. that
according to Ms Milnes, Ms Gloede had been late for
work on two occasions; that there was friction with Ms
Milnes, that the night phone was not being switched over
and that there were statements from some management
employees which showed that Ms Gloede did not have
their support) the evidence shows that if Mr Osmond had
raised these issues with Ms Gloede prior to deciding to
dismiss her, he would have learned—

(1) if Ms Gloede had been late it was restricted to
one occasion and for five or 10 minutes without
any consequence to the hotel;

(2) that any friction with Ms Milnes was restricted
to Ms Milnes; and

(3) that, whatever the comments were which had ap-
parently been made to Mr Osmond by other
management staff, Ms Gloede was well regarded
by staff generally.

48 The issue then is whether, if Mr Osmond had indeed
spoken to Ms Gloede about his concerns prior to reaching
the decision to dismiss, it could have produced a different
result. On the evidence, including the evidence of Ms
King, Ms Thompson and the background Ms Gloede
brought with her from the Mercure at Kununurra, Ms
Gloede’s faults were not as serious as Mr Osmond

believed. For that reason, it is at least likely that this
knowledge could have produced a different result. For
example, Ms Gloede’s period of probation was not to
exceed three months. Mr Osmond could have advised
Ms Gloede about the need to improve relations with staff,
including Ms Milnes, not to visit the TAB, and not to be
late again or risk being assessed as unsuitable. He could
have given Ms Gloede some further time without
exceeding her maximum probation time limit. For Ms
Gloede’s dismissal to have occurred when it did after only
six weeks was quite unfair to her.

49 Mr Gloede vigorously attacked the respondent for what
Ms Gloede referred to in her evidence as a lack of training.
As noted in paragraph (c) of the decision of the Full Bench
referred to earlier in these reasons, an employee is to be
given reasonable training. I do not entirely discount Mr
Gloede’s submission but there is a difference in the
evidence on this issue. Ms Gloede indicates that the only
direct training she received was in relation to a breakfast
shift. This appears to be correct as far as formal training
is concerned. Nevertheless, Mr Clark, correctly in my
view, pointed to a number of other matters from the
evidence, including cashing off the dinner till and checking
guests into reception, which showed that other training
had been given at least informally to Ms Gloede. I agree
with Mr Clark that while there may not have been formal
training, it appears that on-the-job training was generally
available. I have not found the issue of lack of training to
be an additional reason for unfairness in the dismissal.

50 There is nevertheless a reason for also concluding that
Ms Gloede’s dismissal was harsh in its effect upon her.
Although Ms Gloede was given the two weeks’ wages in
lieu of notice which her contract required, she was
required to vacate her hotel accommodation with 24
hours’ notice. I accept her evidence that this immediately
placed her in a difficult position given that she had no
alternative accommodation available, particularly given
the expense of accommodation in Karratha even if it can
be found. Ms Gloede’s difficult position would not have
been assisted by the fact that her termination payment
was not prepared for the time of her termination and did
not reach her until four days after her dismissal.

51 Where an employer provides accommodation as part of
an employment package, the employer is a landlord as
well as an employer. Its different roles require different
considerations. It may be one thing to be able to dismiss
an employee with payment in lieu of notice such that the
dismissal takes effect immediately. It is another for a
landlord to effectively evict a tenant with only 24 hours’
notice. It is relevant to note for example that the minimum
period of notice under the Residential Tenancies Act 1987
which the owner of a property must give to a tenant when
terminating the tenancy on grounds of a breach of the
tenancy agreement (other than for non-payment of rent)
is 14 days: s.62(3).

52 While the respondent in this matter is not bound by that
legislation, it is an indication of the length of notice
Parliament has deemed an acceptable minimum in the
community generally. To give Ms Gloede only 24 hours’
notice was quite harsh.

53 It does not appear that any consideration was given to
Ms Gloede’s circumstances given the requirement that
she vacate the flat provided within 24 hours. While it is
the case that an employee of the respondent allowed Ms
Gloede to share his accommodation for three to four
weeks, that appears to have been fortuitous and due to
the goodwill of the other employee. Therefore the fact
that Ms Gloede did find some accommodation
immediately is not something which lessens the harshness
forced upon her.

54 For those two reasons, one substantive and one
procedural, I find that Ms Gloede’s dismissal was unfair.

55 It is common ground between the parties that
reinstatement is impracticable. To the extent that re-
employment by the respondent in another location is
sought, I too find that to be impracticable.

56 The Commission is able to award compensation for the
loss or injury which was caused by the dismissal.
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57 In attempting to assess Ms Gloede’s loss, for the reasons
given I assess Ms Gloede’s loss as being the loss of an
opportunity to prove her suitability for what would have
been the balance of the maximum period of probation.
That is the difference between the date of dismissal on 8
May and 22 June 2000. It is difficult on the evidence
before the Commission to conclude that the respondent
would have confirmed her appointment past that date.
Accordingly, I find that Ms Gloede’s loss is the income
she would have earned between the date of her dismissal
and 22 June less the two weeks’ payment in lieu of notice
and the income actually earned by her in that period.

58 Ms Gloede was obliged to attempt to mitigate her loss,
that is, to actively seek alternative employment, following
her dismissal (Growers Market Butchers v Backman
(1999) 79 WAIG 1313 at 1316). Ms Gloede states that
she delivered a résumé to “most buildings in the town”.
Within one week of her dismissal, she worked in a casual
position for two to four days every week until she left
Karratha on 20 July 2000 (transcript p. 32). Ms Gloede’s
evidence is that she also had a casual position for
approximately three to four shifts at Point Samson, and
some casual hours at the tavern for approximately a week
although she is not sure of the exact dates (transcript p.
43). I conclude that she mitigated her loss.

59 Ms Gloede’s evidence does not detail the income earned
by her during that period and accordingly I request that
the parties confer and reach agreement on the sum
involved. If no agreement is possible, the Commission
will require Ms Gloede to provide a sworn statement of
the income earned, with supporting information such as
pay slips if required and the Commission will further
consider the matter.

60 The Commission is able also to award compensation for
the injury caused by the dismissal. The word injury has
not been capable of exhaustive definition. It can, however,
encompass issues of distress arising from the dismissal.
In this case, it will encompass the immediate difficulties
which she was placed given the quite sudden nature of
her dismissal, notwithstanding the right of the respondent
to pay her wages in lieu of notice, and the need to find
alternative accommodation within 24 hours.

61 The calculation of compensation for such an injury is not
able to be precisely quantified. In my view, Ms Gloede
should have received at least as long a notice to vacate
the accommodation as the notice period she was given:
two weeks. I have valued that as approximately equivalent
to two weeks’ salary and I order that a further amount of
$1300.00 should be paid to Ms Gloede by way of
compensation for the injury arising from the harshness
of the dismissal.

62 The parties are requested to confer within the next 14
days and attempt to agree upon the calculations required.
The Commission requests written advice from the parties
within that time on the success or otherwise of their
endeavours and will reconvene these proceedings briefly
at short notice in Perth to finalise the calculations if the
parties are unable to do so.

63 Finally, Ms Gloede’s application to the Commission
claims as benefits due under her contract of employment
“unspecified damages for the slur on her reputation”. This
is really to be seen as part of Ms Gloede’s claim that her
dismissal was unfair. An alleged denied contractual benefit
refers to an actual entitlement due under a contract of
employment which has not been paid. Ms Gloede does
not argue that she has not been paid all of the entitlements
due under her contract of employment and there is
therefore no claim under this heading. To the extent that
there is a claim for denied contractual benefits, it has not
been made out and is dismissed.

64 The matter is adjourned for 14 days accordingly

2000 WAIRC 01665
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ALISON LILLIAN MARY GLOEDE,

APPLICANT
v.
NALTOS LIMITED PTY LTD T/A
MERCURE INN, KARRATHA,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 20 DECEMBER 2000
FILE NO APPLICATION 859 OF 2000
CITATION NO.
_______________________________________________________________________________

Result Application alleging unfair dismissal and
denied contractual entitlements granted

Representation
Applicant Mr R. Gloede appeared on behalf of the

applicant.
Respondent Mr P. Clark appeared on behalf of the

respondent.
_______________________________________________________________________________

Order.
WHEREAS the Commission issued Reasons for Decision
dated 1 December 2000 in the above application declaring
that Alison Lillian Mary Gloede was unfairly dismissed by
Naltos Limited Pty Ltd t/a Mercure Inn, Karratha;

AND WHEREAS the Commission also declared in its Rea-
sons for Decision that reinstatement was impracticable and
proposed to issue an order requiring the respondent to pay the
applicant a sum equal to the wages she would have earned
between the date of her dismissal, and the expiry of the three
months probationary period, less the two weeks’ wages in lieu
of notice, by way of compensation for the dismissal that oc-
curred, plus a further $500.00.

AND WHEREAS the parties have met and agreed upon that
sum, and that sum has been paid to the applicant by the re-
spondent;

AND WHEREAS both parties now request the Commis-
sion to discontinue this matter;

AND HAVING HEARD Mr R. Gloede on behalf of the
applicant and Mr P. Clark on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—

THAT the application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

2000 WAIRC 01535
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES MALCOLM HOWARD, APPLICANT

v.
ALLIED CONTRACTING SERVICES,
RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 8 DECEMBER 2000
FILE NO APPLICATION 529 OF 2000
CITATION NO. 2000 WAIRC 01535
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Ms J Stevens of Counsel
Respondent Mr A Randles of Counsel
_______________________________________________________________________________

Reasons for Decision.
1 This is an application made pursuant to Section 29(1)(b)(i)

and (ii) of the Industrial Relations Act, 1979 (the Act) by



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 29181 W.A.I.G.

Mr Malcolm Howard (the applicant). Mr Howard says
that he was engaged by Allied Contracting Services (the
respondent) in December 1999 to assist in developing
controlled atmosphere freezing units for sale to fruit
growers. Mr Howard says he was engaged on a salary of
$40,000 per annum with a fully maintained car and mobile
telephone (including private use). He says he was to
become a director of the Company.

2 Prior to the applicant commencing work with the
respondent in Perth in late January 2000, he conducted
consultancy work for the respondent whilst he was still
in Adelaide. For this work he was paid $500 per week.
He says he arrived in Perth on 27 January 2000 and he
was met at the airport by Mr Evans and then commenced
work the following Monday.

3 Mr Howard says that Mr Evans, the owner of the Company
reneged on an agreement in March 2000 in that he, after
allowing him to take the Company vehicle to Adelaide to
relocate his family, contacted him and challenged him as
to why he had taken the car interstate. Mr Howard says
on his return to Perth with his family Mr Evans offered
him a new contract at the rate of $100 per week to operate
as an independent contractor with other commission
payments. Mr Howard did not accept the contract and
says that Mr Evans repudiated the original employment
contract.

4 Mr Howard says that he discussed with Mr Evans as late
as 21 February 2000 the use of the car to return to Adelaide
to collect his family. He says that en route to Adelaide,
he received a telephone call at Ceduna from Mr Evans
advising him that he had stolen the company vehicle, that
it was not insured to go to South Australia and that he
should return to Perth. After discussion it was agreed he
could go on to Adelaide.

5 The applicant claims contractual benefits of $4,085 for
relocation expenses under the contract, $11,538.45 for
compensation by way of lost income for unfair dismissal
and a further $5,000 being six months use of a car. Mr
Howard was employed 15 weeks after leaving the
respondent, he says his salary figure reduced from
$769.23 gross per week to $690 gross per week with the
new employer.

6 Mr Evans says that the contract was as per [Exhibit R4]
which includes a three month probation period and use
of mobile phone and car for company business only. He
says that he was concerned about Mr Howard’s extensive
use of the mobile phone and car for private purposes and
required him to pay for these expenses. He says that he
was not aware initially that Mr Howard had gone to
Adelaide with the vehicle and was alerted to this when
he says Mr Howard did not attend a meeting with clients.
Finally, in response to questioning by the Commission,
Mr Evans said that he did not expect Mr Howard to accept
the revised contract. This contract was a much reduced
remuneration package when compared to the original
contract.

7 Mr Justin Evans, who is Mr Evans’ son, gave evidence
that Mr Howard told him, the day before Mr Howard
departed for Adelaide, that Mr Evans would not let him
take the car to Adelaide. Ms Bowen, ie Mr Evans’
secretary, gave evidence that Mr Howard had told her
that he had spoken to Mr Evans about taking the car to
Adelaide and that he “blew his top”. She also gave
evidence that Mr Howard had said to her that he felt that
Mr Evans should pay his relocation expenses, and the
reasoning given was because the employer of a friend of
his had paid relocation expenses. Under cross-
examination she said that she had typed the employment
contract for Mr Howard and although she could not be
100% sure she thought that [Exhibit R4] looked like the
contract she typed.

8 This is an application where credibility is strongly in issue
and I must say that I have considerable difficulty with
the evidence of Mr Howard and some difficulty with the
evidence of Mr Evans. In short, both Mr Howard and Mr
Evans in my view gave evidence, which strained
credibility, to sustain prominent components of their
respective cases. This is particularly so for Mr Howard in

relation to being allowed to take the car to Adelaide, his
answers in relation to the work he had undertaken for the
respondent and his agreement to contribute to the cost of
the car and mobile telephone. In colloquial terms he put
a “spin” on events that I did not find at all plausible.

9 I consider it highly improbable that, having been
challenged about the excessive mileage on the company
car, Mr Howard then thought it was legitimate to take the
car to Adelaide because this was incorporated into his
contract. It is more probable that he found himself in a
bind concerning moving his family to Perth and simply
took off thinking this would be sorted out later. On all
the evidence, I consider the most accurate way to
characterise this employment relationship is that Mr
Howard took license from the beginning with the
understanding between Mr Evans and himself and did
not in the end keep up his end of the bargain. This is
evident in the initial requests for $500 payments and the
limited work attracted by him.

10 In relation to the evidence of Mr Evans I have difficulty
with two issues. His evidence is that he drafted an extensive
contract and presented it to the applicant the day after he
arrived in Perth but did not get him to sign it or acknowledge
it. I consider this unusual in the circumstances where Mr
Evans was an experienced businessman, he had drafted an
extensive contract, he gave evidence that he had not had
regular contact with Mr Howard over the years, and that he
was concerned about Mr Howard’s requests for $500
payments. I have difficulty accepting the submission that
the contract was simply something that was supposed to
serve as a guide. Ms Bowen’s evidence is that she typed the
document, and I have no doubt about that, but she cannot be
sure whether it has been altered. The document is largely
accepted by the applicant except for key phrases regarding
3 months probation and car and mobile telephone strictly
for company use.

11 I have only [Exhibit R4] and the evidence of Mr Howard,
Mr Evans and Ms Bowen to ascertain what were the terms
of the contract. Although I have doubts about aspects of
Mr Evans’ evidence, I do not believe Mr Howard. I do
not have doubts about the credibility of Ms Bowen.
Having viewed carefully Mr Howard and Mr Evans, I
would prefer the evidence of Mr Evans where it conflicts
with that given by Mr Howard. Mr Howard paid up for
private use of the car and phone. Mr Howard’s evidence
in my view is generally not to be believed. I add that the
diary entries of Mr Howard strengthen my view that the
evidence is manufactured. The diary has few entries,
except those to support the contentions made by Mr
Howard. Those entries are extensive when compared to
the normal diary entries.

12 The evidence of Mr Evans in terms of whether he was
concerned about the return of his car to Perth is also less
than plausible. Under cross examination on this issue I
found him to be resistant and circumspect. On this issue
I have little doubt that one of the main concerns of Mr
Evans was to have his car returned to Perth.

13 As to the credibility of Ms Bowen and Mr Justin Evans I
do not have a difficulty with their evidence. In both cases
their evidence was straightforward, not diminished under
cross-examination and where they did not know issues
or points they admitted to these. Mr Justin Evans has
difficulty hearing, but his evidence was nevertheless clear.

14 I will deal firstly with the claim for denied contractual
benefits for relocation expenses. This claim is simply not
made out. The contract which is extensive does not
mention this and although the applicant challenges the
contract as having been altered he does not challenge it
on this issue. Ms Bowen says that the applicant suggested
to her that Mr Evans should pay him relocation expenses
as he knew of another case where it had been paid. I accept
this evidence and I am left only with the view, that whilst
Mr Howard wanted his relocation expenses paid, it was
not part of any agreement which was supposed to have
occurred in verbal exchanges prior to Mr Howard leaving
Adelaide. I find that the contract did not include
provisions for relocation expenses. This part of the claim
is dismissed.
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15 The claim for the car derives from the unfair dismissal
claim, but I will deal with the point separately. Although
I query the evidence of Mr Evans concerning the contract
I am convinced that the contract did not include private
use of the car and so find. Mr Howard says he agreed to
pay some of the expenses of the car and mobile. On the
weight of the evidence the issue must be seen differently.
He was extending use of the car beyond the agreement
he had with Mr Evans and had to then pay up.

16 In relation to the claim for unfair dismissal, in the normal
course of events Mr Howard would have been entitled,
as he did, to treat the contract as having been repudiated
by Mr Evans due to the substantive change proposed by
Mr Evans. Clearly the contract was, and was intended to
be, more onerous on Mr Howard. The difficulty I have is
that taking account of all the circumstances in the
employment relationship I consider that it was Mr Howard
who was taking advantage of Mr Evans. There were
tensions in the relationship due largely to the excessive
use of car and mobile phone and the little amount of work
attracted by Mr Howard.

17 The real issue, however, is that I find that Mr Howard
was not permitted to take the car to Adelaide and did so
against the clear intention of his employer. This caused a
flurry of activity and telephone calls from Mr Evans in
an attempt to locate Mr Howard. At that point I believe it
is clear that all trust had broken down in the employment
relationship. Mr Howard had effectively taken his
employer’s property not simply without authorisation but
against his employer’s clear intention. In a substantive
sense I consider Mr Evans was entitled to summarily
dismiss Mr Howard at that point.

18 Having said that I do not find that Mr Howard was
dismissed unfairly. Mr Howard resigned on receiving a
revised and substantially worse contract. This action by
Mr Evans was less honest and open than it should have
been, but the trust between the employer and employee
had broken down before that due to the actions of Mr
Howard.

19 For all of the above reasons I would dismiss the
application.

2000 WAIRC 01524
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES MALCOLM HOWARD, APPLICANT

v.
ALLIED CONTRACTING SERVICES,
RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 8 DECEMBER 2000
FILE NO/S APPLICATION 529 OF 2000
CITATION NO. 2000 WAIRC 01524
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Ms J Stevens of Counsel
Respondent Mr A Randles of Counsel
_______________________________________________________________________________

Order.
HAVING heard Ms J Stevens of counsel on behalf of the ap-
plicant and Mr A Randles of counsel on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

2000 WAIRC 01555
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES JOSEPH FRANK JONES, APPLICANT

v.
SPOTLESS SERVICE AUSTRALIA
LTD ACN 005 309 320, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED 12 DECEMBER 2000
FILE NO APPLICATION 320 OF 2000
CITATION NO. 2000 WAIRC 01555
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant in person
Respondent Mr D R Sproule as agent
_______________________________________________________________________________

Reasons for Decision.
1 Joseph Frank Jones (“the Applicant”) made an application

under s.29(1)(b)(i) of the Industrial Relations Act 1979
(“the Act”) for orders pursuant to s.23A of the Act. The
Applicant claims that he was harshly, oppressively and
unfairly dismissed by Spotless Service Australia Ltd (“the
Respondent”).

2 The Respondent contracts with the Army to provide
services, including grounds maintenance at the Leeuwin
Army Barracks in East Fremantle (“the Barracks”). The
Applicant was employed by the Respondent as a gardener
at the Barracks. The Applicant was summarily dismissed
by the Respondent on 29 February 2000 after the
Applicant drove a ride-on lawn mower and collided with
Mr Peter Godridge, the Respondent’s Grounds
Maintenance Manager.

3 The onus is on the Applicant to demonstrate the dismissal
was unfair on the balance of probabilities. However, there
is an evidential onus upon the employer to prove that
summary dismissal is justified (Newmont Australia Ltd v
The Australian Workers’ Union, West Australian Branch
Industrial Union of Workers 68 WAIG 677 at 679, see
also Robe River Iron Associates v The Construction,
Mining and Energy Workers’ Union of Australia—Western
Australian Branch 69 WAIG 1027 at 1029).

4 The Respondent contends that the Applicant deliberately
drove a ride-on mower at Mr Godridge striking him on
the left leg and running over his left foot. Further the
Respondent contends that the Applicant drove at Mr
Godridge with the intention to threaten and intimidate
him.

5 Although the Applicant does not deny that the ride-on
mower collided with Mr Godridge’s leg and foot, the
Applicant says that Mr Godridge moved in front of the
mower and that a collision could not be avoided.

Background
6 The Applicant’s immediate supervisor was Mr Scott Steer,

the Respondent’s Grounds Maintenance Supervisor. He
reported to Mr Godridge, who in turn reported to Mr
Andrew Fairburn, the Respondent’s Defence Manager.

7 Mr Jones commenced employment with the Respondent
on 10 April 1999. In mid to late 1999 a series of events
commenced which led to the Applicant making a claim
in early February 2000 under the Workers’ Compensation
and Rehabilitation Act 1981 for work related stress. These
events were as follows.

8 In about August or September 1999 Mr Godridge
observed the Applicant leaving the grounds maintenance
shed with a five-litre container of fluorescent green
coloured fluid. Mr Godridge testified that he thought at
the time that the Applicant was removing radiator coolant
from the premises for his own use and he asked the
Applicant why was he taking the fluid, to which the
Applicant replied that it was none of his business as it
was fishing burley. Mr Godridge did not press the matter
further.
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9 Mr Steer gave evidence that Mr Godridge purchased an
apron as a “joke”. The front of the apron was a rubber
image of a naked female body. At a barbeque, Mr
Godridge suggested to the Applicant that he wear the
apron. The Applicant contends that he was embarrassed
by the incident.

10 In December 1999 Mr Godridge attempted to issue a
warning notice to the Applicant that arose out of two
incidents that the Respondent says the Applicant breached
an occupational health and safety policy. Mr Godridge
gave evidence that the Respondent has a policy that if an
employee is injured, the employee is to be escorted by
another employee to seek medical treatment. The
Applicant knocked his head on 15 December 1999 and
left the Barracks without informing either Mr Godridge
or Mr Steer. Mr Godridge went to the Applicant’s home,
informed him of the policy and arranged to pick him up
to take him to the local doctor’s surgery for an
appointment. When Mr Godridge returned to the
Applicant’s home the Applicant had departed. The
Applicant left a note to say that he had gone to the doctor’s
surgery and that he did not wish to be taken to the doctor’s
by anyone. A meeting was held with the Applicant, Mr
Godridge, Mr Fairburn and Mr Bob Harrison, the
Respondent’s Occupational Health and Safety Manager,
on or about 5 January 2000, where Mr Godridge
attempted to issue the warning notice. The Applicant
refused to accept the warning. During the meeting Mr
Godridge asked the Applicant, “Off the record, what’s
your beef? You obviously have a problem dealing with
myself. What’s the issue all about?” To which the
Applicant replied, “Oh, I don’t like your faggotty little
ways and I don’t like your smutty remarks and
innuendos.” Mr Godridge and Mr Fairburn testified that
the Applicant refused to elaborate what he meant by those
comments.

11 The Applicant gave evidence that Mr Godridge constantly
made smutty remarks to him and had made other
inappropriate remarks, which in his view constituted
sexual harassment. He testified that he had made a formal
complaint about Mr Godridge’s conduct but it wasn’t
taken seriously by any of the Respondent’s managers.

12 Mr Fairburn gave evidence that he was aware that there
was a conflict between the Applicant and Mr Godridge
but the Applicant did not make a formal complaint of
sexual harassment. However, Mr Godridge said that he
had heard the Applicant had made comments to other
staff that he was going to try and institute a sexual
harassment case against him.

13 The final incident which resulted in the Applicant making
the claim for workers’ compensation followed an incident
whereby the Applicant’s home was searched by the police
after a report was made to the Military Police that the
Applicant had left the Barracks after having being
observed loading a bag of fertiliser into the boot of his
vehicle. Mr Godridge received this report and telephoned
Mr Fairburn and conveyed the information to him. Mr
Fairburn testified that on receipt of the information he
reported the matter to the Military Police as the
Respondent is required to report any suspicious activity
to the Military Police. Mr Fairburn also testified that he
was asked by the Military Police whether any other items
were missing from the grounds of the Barracks. Mr
Fairburn said he informed the Military Police that an
edger, a whipper snipper and a chainsaw were missing.
After the report was made, the Military Police together
with officers of the Western Australian Police executed a
search warrant on the Applicant’s house and did not locate
any of the items reported as missing. Nor did they locate
any fertiliser.

14 On 10 February 2000, Mr Fairburn met with Mr Jones to
discuss the execution of the search warrant. The Applicant
was very distressed. He said that he had brought his
oxyacetylene set to do a job at work and he had put the
set in a white bag and placed it in his boot. Mr Fairburn
apologised to the Applicant and advised the Applicant
that he had not intended to cause a search of his home
but that the decision to do so was made by the Military
Police. The Applicant asked for the apology to be put in

writing and Mr Fairburn agreed to do so. Mr Fairburn
provided the Applicant with a formal letter of apology
on 11 February 2000.

15 After the meeting on 10 February 2000, the Applicant
remained very distressed. On 14 February 2000, Mr
Fairburn met with the Applicant together with Mr
Godridge, Mr Brian Panting, a fellow employee and Mr
Paul Spencer, the Respondent’s Base Administrator. The
Applicant advised Mr Fairburn that he wanted to go home
because he felt very distressed about having his house
searched. Mr Fairburn said that he advised the Applicant
that if he wished to go home that he could do so and
suggested that Mr Godridge drive him home. The
Applicant became very aggressive and said, “That faggot
is not going to take me home.” A very heated argument
ensued which resulted in Mr Fairburn advising the
Applicant that he should not make such comments to Mr
Godridge, as Mr Godridge would be entitled to sue him.
Arrangements were then made for Mr Panting to drive
the Applicant home.

16 The Applicant attended a doctor and obtained a Workers’
Compensation First Medical Certificate certifying him
unfit for work from 14 February 2000 to 28 February
2000 on grounds of acute stress and agitation. The
Applicant made the claim for workers’ compensation on
15 February 2000. After submitting the claim, the
Applicant had a meeting on 17 February 2000 at his home
with Mr Brian McQuillan, the Respondent’s General
Manager for Nationwide Facilities Management and Ms
Rochelle Collins, the Respondent’s Rehabilitation
Manager.

17 Mr McQuillan gave evidence that the purpose of the
meeting was to discuss the Applicant’s grievances in
respect of the execution of the search warrant and the
written warning that followed the incident when the
Applicant injured his head. The Applicant informed Mr
McQuillan that he was not happy about how he had been
treated by Mr Godridge. The Applicant repeated the
comments that he had earlier made to Mr Godridge.
Notwithstanding that those comments were discussed, Mr
McQuillan testified that the Applicant made no complaint
of sexual harassment. The outcome of the meeting was
that Mr McQuillan suggested to the Applicant that if he
wished to return to work he would direct that the Applicant
report directly to Mr Scott Steer and not to Mr Peter
Godridge; that all incidents would be left behind and that
all concerned should attempt to move forward.

18 The Applicant testified that he agreed to return to work
on the basis that he would not be victimised, he would be
treated fairly and would answer directly to Mr Steer.
Further he said that he agreed that there was to be no
confrontation between himself and Mr Godridge. He said
he understood he was to return to work with a “clean slate”.

19 The Applicant returned to work on 17 February 2000.
His workers’ compensation application was not formally
processed by the Respondent, although the Applicant was
paid for the period of time that he was off work and his
medical bills were paid. Mr McQuillan arranged to meet
again with the Applicant on 17 February 2000. However
the proposed meeting was deferred as Mr McQuillan went
to Esperance. Before he left he arranged to meet with the
Applicant on 24 February 2000.

The Accident
20 On the morning of 23 February 2000 Mr Fairburn decided

to call a meeting at 10.00am with the Applicant together
with Mr Steer and Mr Godridge. The meeting was called
because Mr Steer had reported to him that the Applicant
was not completing work that he had allocated.

21 Prior to the meeting Mr Fairburn asked Mr Godridge to
locate Mr Jones to inform him of the meeting.

22 Mr Godridge and Mr Steer drove around the Barracks
looking for the Applicant. They located the Applicant
coming out of the 5th training group building. When Mr
Godridge saw the Applicant he parked the car and got
out of the car to speak to him.

23 Mr Godridge testified that he informed the Applicant he
was required to attend the meeting at 10 o’clock to which
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the Applicant replied that he was already going to a
meeting the following day with Mr McQuillan and that
he did not intend to attend the meeting this morning. Mr
Godridge said that he informed the Applicant again that
he was required to attend the meeting. He said whilst he
was speaking to the Applicant, the Applicant walked
towards a ride-on lawn mower and in an aggressive and
agitated manner threw his hands up and said, “I can’t
hear you. I am not going.” Mr Godridge then said to the
Applicant, “What are you doing down here, you are
instructed by your supervisor this morning to be working
at the front of the barracks and you are doing your own
thing back here.” Mr Godridge was standing at the side
of the motor vehicle when the Applicant jumped on the
ride-on mower, revved it up and drove it directly at him.
Mr Godridge said that the mower collided with his left
leg and the mower came to a halt on his right foot. When
the mower stopped the Applicant yelled out, “Get out of
the way.” Mr Godridge said he pulled his foot from under
the tyre and that the Applicant sped away.

24 Mr Steer was sitting inside the vehicle when the incident
occurred. He said that he observed Mr Godridge get out
of the vehicle and move a few paces to the front of the
vehicle. He testified that the Applicant then proceeded to
the ride-on mower, got on it, started it and drove towards
Mr Godridge whilst the argument between the Applicant
and Mr Godridge continued. Mr Steer said that the
Applicant drove the mower at full revs and that he heard
Mr Godridge say something like, “Be careful”, but he
did not see the collision from where he was sitting in the
vehicle.

25 The Applicant denied that he told Mr Godridge that he
refused to attend the meeting. He said that he told Mr
Godridge that he was on his way to the meeting. He said he
walked over to the ride-on mower and Mr Godridge returned
to the vehicle. He testified that he got on the ride-on mower
and started to drive to the meeting. He said as he drove off
Mr Godridge was yelling at him and began to walk towards
him, which resulted in his foot making contact with the
mower. He later said that Mr Godridge ran towards him.
When asked to explain, the Applicant said that when he
first sat on the mower Mr Godridge was about 20 feet away
from him and after he had driven about 5 to 10 feet Mr
Godridge started to walk toward him. He said he tried to
stop the lawn mower by easing off the accelerator and by
trying to steer out of the way.

26 Mr Godridge returned to the vehicle and both he and Mr
Steer returned to the office and spoke to Mr Fairburn.
Both Mr Steer and Mr Fairburn said that Mr Godridge
appeared to be very shaken by the incident. Mr Fairburn
asked both Mr Steer and Mr Godridge to provide a written
statement of the incident. The meeting proceeded without
the lawn mower incident being raised. When questioned
why it was not raised, Mr Fairburn said that he wanted to
fully investigate the incident prior to the issue being raised.

27 After the meeting, Mr Fairburn obtained written statements
from Mr Godridge and Mr Steer. On the next day Mr
Fairburn spoke to the Applicant and told him that he had
been accused of driving a ride-on mower directly at his
manager with no regard to his safety. He informed the
Applicant that he intended to fully investigate the incident
and informed him that the allegation could threaten his
employment. Mr Fairburn said that Mr Jones became very
loud and aggressive and claimed that Mr Godridge was
out to get him. Mr Fairburn made some further inquiries
to see if there were any other witnesses to the incident.
He had been informed that there might have been a cleaner
working in the 5th training group building. He made
arrangements to interview the cleaner to see if she had
seen anything. Mr Fairburn testified that he located the
cleaner but that when she was interviewed she informed
him that she was inside the building at the time the alleged
incident occurred and she did not see anything.

28 Later on 24 February 2000 the Applicant provided Mr
Fairburn with a statutory declaration in which he declared
as follows—

“There was no intention to drive the lawn mower at
Peter Godridge. I move towards his vehicle and he
came at the lawn mower from behind the car door.

The lawn mower was in cruise control and therefore
took about 1 meter to come to a full stop. After the
incident I reported it to my safety officer. I consider
this a near miss and feel that Peter Godridge should
take more care, when approaching workmen with
hand tools etc. as near miss have occurred before.”

29 After Mr Fairburn received the Applicant’s statutory
declaration he showed the declaration to Mr Godridge
and asked Mr Steer and Mr Godridge to comment. Mr
Fairburn said that Mr Godridge and Mr Steer informed
him that the matters stated in the Applicant’s statutory
declaration were not true.

30 The Applicant also completed and provided to Mr
Fairburn an Accident/Incident/Near Miss Report Form.
In his evidence he identified the injured person as Mr
Godridge. In the form he stated that the injured person’s
usual occupation was that of a counter hand and in the
box headed ‘Experience in task at time of accident’ he
circled the words ‘none—a little’. Further under the
heading ‘Explanation of above (what caused the
accident?)’ the Applicant stated, “Person approaching
operated machinery to (sic) quickly and not wearing PPE.”
Further, under the heading ‘Detail Preventative or Other
Action Recommended’ he stated, “When approaching
worker with machinery going stay at a safe distance and
only approach worker when machinery has been made
safe. Then always approach operator from a clear and
safe angle. All personnel should wear all PPE in the field.”
The Commission understands that PPE means personal
protective equipment.

31 After Mr Fairburn had obtained the statements, he
consulted Mr McQuillan in relation to the incident. Mr
Fairburn said that when he received the Accident/Incident/
Near Miss Report Form he did not have any regard to it
because it did not make a great deal of sense.

32 On 29 February 2000, Mr Fairburn convened a meeting
with the Applicant to discuss the incident. Mr Spencer
also attended and Mr Panting attended at the Applicant’s
request. Mr Fairburn informed the Applicant that he had
investigated the accident thoroughly. He also informed
the Applicant that he believed the account given by Mr
Steer and Mr Godridge and that he, the Applicant, was
lying about the incident. Mr Fairburn said that the
Applicant became angry and stated that Peter Godridge
was out to get him. He then went on to say that Mr
Godridge jumped out in front of the lawn mower and
that he did not purposely drive at him. The Applicant
then drew a diagram of the incident. Mr Fairburn testified
that after he heard the Applicant’s explanation he did not
change his opinion and he handed the Applicant a letter
of termination. He said that he had prepared the
termination letter prior to the meeting but that he gave
the Applicant a further opportunity to explain the events.
After the explanation was given it was his view the
Applicant had not said anything new.

33 The termination letter stated—
“After investigating an incident that occurred at 5th

Training Group on Wednesday 23rd February 00.
You drove a ride on mower directly at the Grounds
Manager Peter Godridge with no regard to his safety.
This is an act of gross misconduct and we have no
option than to terminate your employment with SSL
Nationwide Facilities Management at the WAGS
contract.
Your termination is effective immediately.”

Submissions
34 The Applicant contends that he was harshly, oppressively

or unfairly dismissed on three grounds.
1. No right of hearing regarding allegations;
2. Conflict of personalities;
3. General Manager Brian McQuillan not resolv-

ing this matter as promised, during meeting with
M Collins and myself, held at 154 Stock Road,
Attadale Thursday, 17 January 2000.

35 The Respondent contends that the act of deliberately
driving a ride-on mower at Mr Godridge was a single act
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of misconduct, which was of such gravity or importance
as to indicate a rejection or repudiation of the contract of
employment by the Applicant so as to justify summary
dismissal.

36 It is inherent in the Respondent’s submissions that the
Respondent does not rely upon any prior conduct, in
particular the Respondent does not rely upon the conduct
complained of in the warning notice given to the
Applicant. In any event, the Respondent could not rely
upon such conduct as Mr McQuillan had given an
undertaking to the Applicant on 17 February 2000 that if
he returned to work he would do so with “a clean slate”.
As the Respondent relied solely upon the lawn mower
incident, the Applicant’s ground 2 fails.

37 The Respondent contends in making the decision to
dismiss that the Commission must consider whether the
Respondent carried out an investigation into the lawn
mower incident fairly and whether the single act of
misconduct warranted summary termination.

38 The requirements of procedural fairness in respect of an
investigation into alleged misconduct was considered by
the Full Bench of the South Australian Industrial Relations
Commission in Bi-Lo Pty Ltd v Hooper (1992) 53 IR
224. At 229 the Full Bench of the South Australian
Commission observed—

“Where the dismissal is based upon the alleged mis-
conduct of the employee, the employer will satisfy
the evidentiary onus which is cast upon it if it dem-
onstrates that insofar as was within its power, before
dismissing the employee, it conducted as full and
extensive investigation into all of the relevant mat-
ters surrounding the alleged misconduct as was
reasonable in the circumstances, it gave the employee
every reasonable opportunity and sufficient time to
answer all allegations and respond thereto; and that
having done those things the employer honestly and
genuinely believed and had reasonable grounds for
believing on the information available at that time
that the employee was guilty of the misconduct al-
leged; and that, taking into account any mitigating
circumstances either associated with the misconduct
or the employee’s work record, such misconduct jus-
tified dismissal. A failure to satisfactorily establish
any of those matters will probably render the dis-
missal harsh, unjust or unreasonable.” (approved by
the Full Bench in Western Mining Corporation Lim-
ited v The Australian Workers’ Union, West Australian
Branch, Industrial Union of Workers (1997) 77
WAIG 1079 at 1084 per Sharkey P and Coleman C.C.)

39 The general principles of the valid exercise of the remedy
of summary dismissal were considered by Lord Evershed
MR in Laws v London Chronicle (Indicator Newspapers)
Ltd [1959] 2 All ER 285 where he observed at 287 and
289—

“… since a contract of service is but an example of
contracts in general, so that the general law of con-
tract will be applicable, it follows that, if summary
dismissal is claimed to be justifiable, the question
must be whether the conduct complained of is such
as to show the servant to have disregarded the es-
sential conditions of the contract of service … I …
think … that one act of disobedience or misconduct
can justify dismissal only if it is of a nature which
goes to show (in effect) that the servant is repudiat-
ing the contract, or one of its essential conditions;
and … therefore … the disobedience must at least
have the quality that it is “wilful”; it does (in other
words) connote a deliberate flouting of the essential
contractual conditions.”

40 One of the essential duties of an employee is the duty of
obedience and co-operation. The duty to co-operate is a
condition that is implied as a matter of law into every contract
of employment. It is implicit in this duty that employees
should not assault other workers or engage in conduct so as
to endanger the health or safety of other employees.

41 Having regard to all of the evidence given in this case I
have concluded that the Applicant deliberately drove the
ride-on mower at Mr Godridge on 23 February 2000. I

do not accept the Applicant’s version of events for the
following reasons—

(a) The Applicant’s contention that Mr Godridge
caused the accident is not credible. Even if Mr
Godridge did move towards the mower, the Ap-
plicant’s own evidence establishes that he was in
control of the brakes and the mower only has the
capacity to move slowly. Accordingly, I am not
satisfied that the Applicant could not steer or
manoeuvre the ride-on mower away from Mr
Godridge.

(b) I am satisfied that at the time of the incident the
Applicant was in an agitated state. Mr McQuillan
had given an undertaking to Mr Fairburn that the
Applicant was to report to Mr Steer and not to
Mr Godridge, yet Mr Fairburn directed Mr
Godridge to locate the Applicant to advise him
to attend a meeting to discuss his alleged failure
to comply with directions given by Mr Steer. Al-
though the Applicant denied that he disliked Mr
Godridge, it is apparent from his own evidence
that he did so.

(c) Further, there are other aspects of the Applicant’s
evidence that are unsatisfactory. In particular the
Applicant denied that he had signed his contract
of employment until a copy of the contract was
provided to him containing his signature. In ad-
dition, the Applicant denied that he attended an
induction until he was confronted with a docu-
ment containing his signature indicating he had
attended a two-hour employee induction course
on 5 May 1999.

42 In relation to the Applicant’s arguments that he was not
accorded a right of hearing regarding the allegations, I
understand his argument is that because Mr Fairburn
handed him a pre-written notice of termination on 29
February 2000 Mr Fairburn had made up his mind to
dismiss him prior to affording him an opportunity to put
his version of events.

43 I do not accept this argument. Prior to the meeting on 29
February 2000 the Applicant was informed of the
allegations made against him and he was afforded an
opportunity to provide a written statement to Mr Fairburn.
Mr Fairburn considered the Applicant’s written statement
before he wrote the letter of termination. Further I am
satisfied that at the meeting on 29 February 2000, Mr
Fairburn gave the Applicant a further opportunity to
explain the incident prior to handing him the letter of
termination.

44 The question the Commission is required to consider is
whether the legal right of the Respondent to dismiss the
Applicant for misconduct has been exercised so harshly
or oppressively against the employee so as to amount to
an abuse of that right (Ronald David Miles, Norma Shirley
Miles, Lee Gavin Miles and Rose and Crown Hiring
Service trading as The Undercliffe Nursing Home v The
Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, WA Branch (1985)
65 WAIG 385 at 386).

45 The Respondent says that there were no mitigating
circumstances that it could take into account that would
excuse the Applicant’s deliberate act of driving the ride-on
mower at Mr Godridge. The Applicant contended that
Mr Godridge had it in for him. Further that Mr Godridge
had sexually harassed him and that he had complained to
Mr Fairburn and Mr McQuillan about the sexual
harassment. Both deny such a complaint was made. For
the reasons outlined above I prefer the evidence given by
Mr Fairburn and Mr McQuillan to the evidence given by
the Applicant in respect of this issue. However, even if
such a complaint was made and was not investigated, the
failure to investigate does not justify the action of
deliberately driving a ride-on mower at Mr Godridge.

46 After having regard to all of the matters raised by the
parties, I have concluded that the Respondent has not
unfairly exercised its right to dismiss the Applicant and
the application will be dismissed.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.296

2000 WAIRC 01553
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES JOSEPH FRANK JONES, APPLICANT

v.
SPOTLESS SERVICE AUSTRALIA
LTD ACN 005 309 320, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 12 DECEMBER 2000
FILE NO APPLICATION 320 OF 2000
CITATION NO. 2000 WAIRC 01553
_______________________________________________________________________________

Result Dismissed
Representation
Applicant in person
Respondent Mr D R Sproule as agent
_______________________________________________________________________________

Order.
HAVING heard Mr J F Jones on his own behalf and Mr D R
Sproule as agent on behalf of the respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J.H. SMITH,

[L.S.] Commissioner.

2000 WAIRC 01545
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES VIOLET ELIZABETH LITTLE,

APPLICANT
v.
WOMEN’S LEGAL SERVICES INC
(WA), RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 12 DECEMBER 2000
FILE NO APPLICATION 550 OF 2000
CITATION NO. 2000 WAIRC 01545
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr G P Patrick of counsel
Respondent Mr D Howlett of counsel
_______________________________________________________________________________

Reasons for Decision.
1 Violet Elizabeth Little (“the Applicant”) made an

application on 5 May 2000 under s.29(1)(b)(i) of the
Industrial Relations Act 1979 (“the Act”) for orders
pursuant to s.23A of the Act. The Applicant claims that
she was harshly, oppressively or unfairly dismissed by
Women’s Legal Services Inc (WA) (“the Respondent”)
on 12 April 2000.

2 The Respondent contends that the Commission has no
jurisdiction to deal with this application as the Applicant
resigned on 2 February 2000.

3 The issue whether the Applicant’s employment came to
an end on 2 February 2000 or 12 April 2000 was heard
by the Commission as a preliminary issue.

Background
4 The Respondent is an Association incorporated under the

Associations Incorporation Act 1987.
5 Under clause 4.1(j) of the Respondent’s rules made

pursuant to the Associations Incorporation Act, the
Respondent is empowered to “appoint, employ, remove
or suspend such employees as may be necessary or
convenient for the purposes of the Association”.

6 Pursuant to clause 8.1(a) of the rules the affairs of the
Respondent are managed by a Committee of Management
(“Management Committee”) of between nine and twelve
members, one of whom is to be an employee
representative. In addition, it is an aim of the Respondent
under clause 3.1(h) to support and act on the principles
of self determination for Indigenous women in accordance
with the Indigenous Women’s Protocol (attached as
Schedule 1 to the rules). Paragraphs 3 to 9 of Schedule 1
sets out the Indigenous Women’s Project Protocol as
follows—

“3. All issues regarding Indigenous women’s projects
should be referred to the Indigenous Women’s
Committee.

4. The process for considering issues relating to In-
digenous Women’s Projects needs to be as
follows.

5. The Management Committee should adopt the
decisions of the Indigenous Women’s Commit-
tee.

6. If the Management Committee is not happy to
adopt a decision of the Indigenous Women’s
Committee then they should refer it back to the
Indigenous Women’s Committee, in writing, stat-
ing their reasons and seeking further
consideration.

7. If necessary, a joint meeting between the Man-
agement Committee and the Indigenous Women’s
Committee to discuss and resolve the issues.

8. Following a joint meeting and in the event that
there is a failure to agree, the Management Com-
mittee retain final decision making authority.

9. That this be endorsed by the WLSWA Manage-
ment Committee and put in writing to the
Indigenous Women’s Committee.”

7 The Applicant was appointed by the Respondent as a
Court Officer for a fixed term of 12 months commencing
on 5 July 1999. The Applicant was also a member of the
Management Committee and the Indigenous Women’s
Committee.

8 It is conceded by the Respondent that the Court Officer’s
position is an Indigenous Women’s Project within the
meaning of paragraph 3 of Schedule 1 of the Respondent’s
rules.

9 The Applicant submitted her resignation by sending a
letter dated 1 February 2000 by facsimile on 2 February
2000 to Miss Sarah Baker, the Respondent’s Office and
Finance Manager. The material parts of her letter of
resignation are as follows—

“I am hereby submitting my resignation could you
please table it at the Management Committee meet-
ing also the Indigenous Womens Committee meeting.
…
Could you please give my husband Philip Loo my
wages on Thursday and other personal stuff of mine.
I will send the phone and connections back with
Philip.
Also the 2 telephone bills, could you please send
me a copy of them and I will pay them.
I would have brought them back to you personally
but because of the breakdown I am experiencing am
unable to.
Please tell Sally that Tania Hills file is on my desk I
have sent letters to CIC, Tania Hill and Rita Bagini
all other info in file.”

10 Attached to the Applicant’s facsimile was a document in
which the Applicant set out her reasons why she was
submitting her resignation. The first paragraph of the
attached document states—

“I Violet Elizabeth Little do hereby resign from the
position of Indigenous Court Officer with the
Womens Legal Service also from the Management
Committee which is to be effective from the
02/02/00.”
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11 Ms Baker received the facsimile on 2 February 2000 and
in accordance with the terms of the Applicant’s resignation
she prepared her final pay. She calculated the Applicant’s
entitlements to the close of business on 2 February 2000.
As instructed Ms Baker gave the Applicant’s husband
her pay and her personal effects on Thursday, 3 February
2000 when the Applicant’s husband attended at the
Respondent’s office. Although it appears that some funds
were withheld for payment of the telephone accounts from
money paid into salary packaging by the Respondent.

12 The minutes of the Management Committee meeting on
8 February 2000 record that the Applicant’s resignation
from the Management Committee was tabled and
accepted by the members of the Management Committee.

13 Ms Baker is also a member of the Respondent’s
Management Committee. She gave evidence that the
Applicant’s letter tendering her resignation as a Court
Officer and a Management Committee member was tabled
at a meeting of the Management Committee on 8 February
2000 but that there was a move to defer dealing with the
Applicant’s resignation from her position as Court Officer
until later in the meeting.

14 The minutes of the Management Committee meeting on
8 February 2000 also record that at 8.35pm two members
of the Committee left the meeting. The convenor, Ms
Jenny Taylor, then directed the employee members to
leave the meeting pursuant to clause 8.1.3 of the rules.
All members of the staff left except one staff
representative, Ms Cecily Montgomery. The minutes
record that after staff returned to the meeting—

“Convenor Jenny Taylor asked for the matter of Violet
Littles resignation to be referred back to the IWC
with their decision. Hope Alexander supported Con-
venor, meeting agreed. Sandra Hall to arrange urgent
IWC meeting.”

15 Ms Baker and another staff member of the Management
Committee who was present at that meeting, Ms Suzanne
Holgate, gave uncontradicted evidence that the minutes
are not accurate, in that the Management Committee
members did not agree to the proposal to refer the matter
of the Applicant’s resignation to the Indigenous Women’s
Committee. Their evidence in respect to this issue is
supported by the minutes, in that the minutes do not record
the proposal as a motion that was voted on, or carried by
resolution.

16 In any event, it appears that the Indigenous Women’s
Committee of the Respondent met on 11 February 2000
and considered the Applicant’s resignation. Although no
minutes of the meeting of 11 February 2000 were
produced to the Commission, the Management
Committee Minutes of a meeting held on 11 April 2000
state that the minutes of the Indigenous Women’s
Committee record that it was resolved on 11 February
2000 that—

“ • Violet’s letter of resignation not be accepted by
the IWC,

• Violet to be offered 2 months leave without pay,
• Violet is to inform us whether she will be con-

tinuing on at the WLSWA after the specified
period.”

17 The fact that the Indigenous Women’s Committee met
and made such a resolution was recorded by Ms Baker in
a memorandum to the Management Committee members
dated 22 February 2000 in which she recounted a
conversation she had with the Convenor, Ms Jenny Taylor
as follows—

“… I asked Jenny if the Management Committee
had dealt with the Court Officer’s resignation at the
Management Committee meeting of 8 February 2000
as this was a matter that had to be referred to the
IWC first (as stated in the Protocols contained in the
WLSWA Constitution).
Jenny informed me that the matter had not been dealt
with. She confirmed that the matter had been referred
back to the IWC for their attention.
I then advised Jenny that I had been informed by
Victoria Hovane that Pamela Walsh had advised the

IWC meeting of Friday 11 February that the Man-
agement Committee had dealt with the matter at the
meeting of 8 February and that the Management
Committee recommended that the Court Officer’s
resignation not be accepted and that she be given 2
months leave of absence.
I also advised Jenny that Victoria also stated that
Pamela Walsh had already spoken to Violet the night
before the IWC meeting of 11 February 2000 and
told her of the “supposed” resolution of the Man-
agement Committee and that Violet had accepted the
Management Committees proposal.
Jenny reiterated that the matter had not be dealt with
by the Management Committee.”

18 Ms Baker and Ms Holgate testified that they attended a
Management Committee Meeting on 11 April 2000. They
both said that Ms Sandra Hoare and Ms Hope Alexander
informed the meeting that the Applicant had been advised
by her solicitor to return to work the following day. The
minutes record that it was resolved by the Management
Committee to seek legal advice in relation to the
Applicant’s anticipated return to work and the appropriate
response from the Respondent. Further it is noted in the
minutes that it was agreed, although no motion was
moved, that the Applicant be treated in a courteous manner
if she returns to the office, including being given access
to a room, desk and computer.

19 Although it is not noted in the minutes of the meeting of
11 April 2000, both Ms Baker and Ms Holgate testified
that the convenor of the Management Committee, Ms
Patricia Giles, suggested that while legal advice was being
obtained the Applicant be allowed to use an office. Further
they both testified that a decision was made by the
members not to allocate any work to the Applicant and it
was clearly agreed that the Applicant was not being
reinstated or re-employed.

20 The Applicant gave evidence that she attended the
Respondent’s premises on the morning of 12 April 2000.
This was the first occasion that she had presented herself
for work since 2 February 2000. She said that she had
withdrawn her resignation on 11 February 2000 upon
hearing of the Indigenous Women’s Committee’s decision
not to accept her resignation. She said she presented to
work on 12 April 2000 as the two months unpaid leave in
accordance with the Indigenous Women’s Committee’s
decision on 11 February 2000 had expired.

21 Whilst in her office the Applicant was approached by Ms
Giles, who requested that she leave the premises and she
was handed a letter dated 12 April 2000 and signed by
Ms Giles and Ms Baker. The letter stated—

“You tendered your resignation to the Office and
Finance manager of the Womens Legal Service,
(“WLS”), Ms Sarah Baker on 2 February 2000.
Ms Baker accepted your resignation, as is her usual
practice on 2 February 2000.
Ms Baker was subsequently advised by Sandra
Hoare, the Project Development Officer, that you had
phoned Sandra advising that you would not be re-
turning to work and that your husband would be
collecting your personal belongings, your pay and
entitlements and would be returning the mobile
phone that you had in your possession on Thursday
3 February 2000.
Ms Baker accordingly provided your pay and enti-
tlements and possessions to your husband when he
attended at the WLS on Thursday 3 February 2000.
Your solicitors then wrote to the Management Com-
mittee of the WLS on 29 February 2000, requesting
clarification of your employment position. A further
letter was received by the Management Committee
of the WLS on 3 April 2000, again requesting clari-
fication of your position.
The WLS then wrote to your solicitors on 5 April
2000 pointing out that your resignation had been
accepted by the WLS and that you had been paid all
of your outstanding pay and entitlements.
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The Management Committee held a meeting last
night and the Committee was informed that you were
intending to return to work today. Although your
employment was not discussed at length, Ms Pat
Giles in recognition of the sensitivity of the matter,
stated that, if you did present to work you would be
provided with a desk, computer and would be treated
with respect. We did not provide you with any offi-
cial notification of this statement.
We wish to make it clear, that at the Committee of
Management meeting you were not offered employ-
ment with the WLS, nor was any undertaking
provided to you regarding re-employment. You have
not been allocated any work and you will not be
paid for any time that you spend in these offices.
The sole purpose of Mr Giles statement was to re-
duce any upset or distress on your part and to
recognise the sensitivity of the issue. Having had an
opportunity to reconsider the position and having
now taken legal advice in relation to this letter and
in relation to our position, we believe that a resolu-
tion to this issue would be best facilitated in the
following ways—

1. That you agree not to attend at the office;
2. That both parties consider options to resolve

this matter.
In making this request we have no intention to pres-
surise or demean you, but wish to simply resolve
this matter properly and without further upset to you.
Should you wish to take this matter further with your
solicitor, we would be hopeful that a positive out-
come through negotiation could be achieved.”

Submissions
22 The jurisdictional issue to be determined by the

Commission is whether the resignation sent by the
Applicant by facsimile to Ms Baker on 2 February 2000
was effective at law.

23 Mr Patrick on behalf of the Applicant contended that the
Applicant’s resignation from the position of Court Officer
was subject to a condition precedent that the resignation
had to be accepted by the Management Committee and
the Indigenous Women’s Committee. The Applicant’s
argument relies upon the fact that the Respondent’s
Management Committee did not accept her resignation
on 8 February 2000 but instead pursuant to Schedule 1
of the rules referred the matter to the Indigenous Women’s
Committee. Further that when the Applicant’s resignation
was considered by the Indigenous Women’s Committee,
the Indigenous Women’s Committee resolved not to
accept the Applicant’s resignation and to offer the
Applicant two months leave without pay. Accordingly it
is argued the conditions precedent failed. In addition, it
is contended that the Applicant withdrew her resignation
after the decision of Indigenous Women’s Committee and
on 12 April 2000 she presented for work in accordance
with the decision.

24 When regard is had to the terms of the Applicant’s
resignation the Applicant’s submission cannot be
maintained at law. It is clear from the terms of the
Applicant’s notice of resignation that the Applicant
intended her resignation to be effective from 2 February
2000 and that the resignation was not subject to any
condition that it be accepted by the Management
Committee and/or the Indigenous Women’s Committee.
The terms of the resignation clearly state that she resigned
from the position of Indigenous Court Officer from 2
February 2000. In addition she took steps to effect her
resignation from that date. The Applicant requested that
her final pay and her personal effects on Thursday, 3
February 2000 be provided to her husband. Further, the
Applicant did not present for work after 2 February 2000
or on the days that preceded the Management Committee
and Indigenous Women’s Committee meetings.

25 Although the Applicant’s submission is rejected, the
Commission is required to consider other issues raised
before the Commission going to the validity of the notice
to terminate, so as to determine whether the Applicant’s

contract of employment came to an end on 2 February
2000.

Effect of the Notice of Resignation
26 The Respondent contends that the Applicant’s resignation

was effective immediately following the tender of the
notice to Ms Baker. In considering the Respondent’s
contention it is appropriate to have regard to the principles
that apply to termination of a contract of employment by
the giving of notice and whether it is possible to withdraw
a notice to terminate.

27 In Birrell v Australian National Airlines Commission
(1984) 9 IR 101 Gray J at page 109 observed—

“The giving of notice of termination of a contract,
in accordance with the terms of that contract, is a
unilateral right. Its exercise does not depend in any
way on the acceptance or rejection of the notice by
the other party to the contract. The giving of such a
notice operates to determine the contract by effluxion
of the period of notice. It is clear that such a notice
could be withdrawn by the consent of both parties
to the contract; it seems unnecessary to determine
whether, in the case of withdrawal of a notice by
consent, the existing contract continues or a new
contract comes into being.”

28 Thus notice given by an employee will inevitably bring a
contract of employment to an end at the expiry of the
notice period, unless the employer consents to the
withdrawal of the notice prior to the expiry of the period
of notice. The Respondent contends that the Applicant’s
notice of termination was effective as acceptance of a
resignation is not required. However, this principle only
applies if the notice to terminate is a valid notice.

29 The question that arises in this case, is whether the notice
to terminate is valid as no period of notice was given.

30 A notice of termination that specifies a period that is too
short a period will be invalid. (Hill v C A Parsons & Co
Ltd [1972] 1 Ch 305 at 313 per Lord Denning MR) and a
notice of termination which is invalid will not operate to
end the contract of employment (The Law of Employment,
Macken, O’Grady and Sappideen (4th Ed) at 172-173).

31 The learned authors of The Law of Employment, Macken,
O’Grady and Sappideen (4th Ed) observe at page 168—

“… the period of notice given to terminate an em-
ployment contract must be as prescribed or agreed
or, if there is no prescription or agreement, it must
be reasonable.”

32 In light of the forementioned authorities the Commission
must firstly consider whether a notice period has been
prescribed that applies to the Applicant’s employment.
The Applicant contends that the terms and conditions of
her employment were regulated by the provisions of an
award made by the Australian Industrial Relations
Commission, the Social and Community Services
Industry—Community Services Workers—Western
Australia Award 1996 (“the award”). The Respondent
does not admit that the award applies. Clause 18.2.1 and
clause 18.3.1 of the award provides that where an
employee’s period of service is less than one year, an
employee giving notice to terminate shall give notice of
one week. Although the Respondent is named as a
Respondent to the award, having regard to the award
classifications in clause 20.1 and clause 20.3 of the award,
in the absence of any evidence that any of those
classifications applied to the Applicant’s position of Court
Officer, I am not satisfied that the award applied to the
Applicant’s employment.

33 It follows therefore that for the Applicant’s resignation
to be valid, she must have provided reasonable notice.
She, however, gave no notice, so the notice is invalid.
The question then arises, what was the consequence of
her resignation.

34 A resignation that is too short may be made effective by
acceptance by the recipient (Hill v C A Parsons & Co Ltd
at 313; see also Gunnedah Shire Council v Grout (1995)
134 ALR 156 at 163-165). Alternatively, inadequate
notice can constitute repudiation of a contract of
employment, in that the giving of immediate notice and
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not presenting for work could be characterised as an
absolute refusal to perform the contract (see Gunnedah
Shire Council v Grout at 165-167).

35 Although the Applicant sought to withdraw her
resignation on 11 February 2000, her purported
withdrawal was ineffective as Ms Baker in the capacity
of the Respondent’s office manager accepted her
resignation on 2 or 3 February 2000. In a discussion in
respect of the doctrine of ostensible authority, Dawson J
in Northside Developments Pty Ltd v Registrar General
(1990) 170 CLR 146 at 204-205 observed that although
a managing director of a company has no authority to
enter into commercial transactions upon his own decision,
he has apparent authority to enter into transactions of an
administrative kind required for the day to day running
of a company’s affairs.

36 Having regard to the evidence given by Ms Baker in
respect of her duties as office manager and to the fact
that the Management Committee only usually meets once
a month, I am satisfied that the acceptance of a resignation
can be characterised as an administrative duty within the
scope of Ms Baker’s duties as office manager and an act
of the kind necessary to be carried out for the day to day
running of the Respondent’s business.

37 Although it was tentatively argued on behalf of the
Applicant that a new contract of employment was entered
into when the Applicant was asked to report for work on
11 April 2000, that argument is not supported by the
evidence. Firstly, the Applicant testified that she reported
to work on 12 April 2000 because she was of the view
her resignation had not been effective. Secondly, there is
no evidence before the Commission that an offer of
employment was made on 11 April 2000.

38 In light of my findings set out above an order will issue
dismissing the application. If the Respondent wishes to
pursue its application for costs I will hear the parties
further in respect of that application.

2000 WAIRC 01548
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES VIOLET ELIZABETH LITTLE,

APPLICANT
v.
WOMEN’S LEGAL SERVICES INC
(WA), RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 12 DECEMBER 2000
FILE NO/S APPLICATION 550 OF 2000
CITATION NO. 2000 WAIRC 01548
_______________________________________________________________________________

Result Dismissed
Representation
Applicant Mr G P Patrick of counsel
Respondent Mr D Howlett of counsel
_______________________________________________________________________________

Order.
Having heard Mr G P Patrick of counsel on behalf of the ap-
plicant and Mr D Howlett of counsel on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

2000 WAIRC 01410
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES NICHOLAS RICHARD LYNAM,

APPLICANT
v.
LATAGA PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 29 NOVEMBER 2000
FILE NO APPLICATION 555 OF 2000
CITATION NO. 2000 WAIRC 01410
_______________________________________________________________________________

Result Applicant unfairly dismissed; Contractual
benefits claim granted

Representation
Applicant Mr G McCorry as agent
Respondent Mr P Wilkinson
_______________________________________________________________________________

Reasons for Decision.
1 This is an application pursuant to section 29(1)(b)(i) and

(ii) of the Industrial Relations Act 1979 (hereafter referred
to as the Act). The applicant Mr Lynam was employed
by the respondent from 13 December 1999, when the
respondent bought the business, until 27 March 2000
when he was terminated by Mr Wilkinson. He had earlier
managed or worked in the store for the previous owners
since October 1995.

2 Mr Lynam says that his duties were that of Stores Manager
and Sales Manager, which included opening and closing
the store, staff supervision, general shopkeeping and retail
operations.

3 The respondent was amended at hearing, by consent, from
Wesley CD Megastore to Lataga Pty Ltd. The latter, on
the submission of Mr Wilkinson for the respondent, being
the employer of Mr Lynam.

4 The respondent was not represented at hearing and albeit
unfamiliar with the Commission’s processes decided to
proceed with the matter rather than seek an adjournment.

5 The applicant says that he was unfairly dismissed on 27
March 2000 when he arrived for work. It is common
ground that there was an ongoing dispute about the
contract of employment as it related to overtime. It is
common ground that when the new owner took over from
the then administrator of the business on 13 December
1999, he agreed to pay the applicant on the same terms
and conditions. It is the evidence of both parties that Mr
Lynam was then paid his salary and overtime for the
additional hours worked. The difference between the
parties on this issue is that the respondent says that the
applicant claimed and was wrongly paid for overtime he
should not have received. The respondent says that the
applicant should have continued, on transfer of the
business, with his salary of $667 per week and no
overtime. The applicant says that he was to continue on
$667 per week but that he was paid overtime, queried it,
and was told that the respondent intended to pay him
overtime.

6 The applicant, in terms of denied contractual benefits,
claims 40 hours unpaid overtime ($702) which he says
he worked in the three week period prior to termination;
and one week’s pay ($877.50) for the week prior to
termination where he says he was stood down. The
applicant says these are the agreed terms of his contract
which he does not say is related to any award. The
applicant is also claiming $17,500 being the maximum
amount of compensation claimable given the applicant’s
salary of $35,000 per year. This amount comprises 7
weeks and 2 days of lost wages at the base rate ($4,932);
ongoing loss in his new position ($6,409); one month’s
pay in lieu of notice ($3,510) and injury for suffering
arising from the dismissal.

7 The applicant says that after the change of owners he
was required to submit timesheets and was paid $667 by
direct transfer into his bank account and paid by cheque
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for overtime for hours worked in excess of 38 hours per
week. He says he queried this with Mr John Moore a
representative of the respondent, and was told that Mr
Wilkinson had approved it.

8 He says that he was asked to work six days a week from
late January 2000 and had a conversation with Mr
Wilkinson at that stage where they agreed that he would
be paid overtime for all hours worked in excess of 38
hours per week. He says that he continuously worked 50
hours a week from then until he was terminated. He says
that he was paid time and a half (ie $26.33) for each hour
of overtime at first but then agreed with Mr Wilkinson to
accept $17.55 (ie single time) for all of the 50 hours a
week worked.

9 He says that he gradually lost duties to others. Ms Sonya
Kahuri commenced as Promotions Manager and was then
made General Manager effectively demoting the
applicant. He says that he raised a pay issue with Ms
Kahuri on behalf of another staff member and that this
resulted in him being presented with a letter [Exhibit NL2]
which he was asked to sign and which would have reduced
his salary. He refused to sign the letter and was asked to
take a week off and to return his store keys.

10 He says that he prepared a letter [Exhibit NL3] over the
weekend, which he delivered on Monday to Ms Kahuri,
as he was concerned that the week off not be deducted as
leave. He says that she told him that he was not allowed
to be in the store and to leave the store immediately, so
he did.

11 He says that he returned to the store at 8.30 am the
following Monday, could not get in, and was met at about
8.50 am by Mr Wilkinson and Mr Wayne Sheldon, the
Warehouse Manager. He says that he was told by Mr
Wilkinson that he was not wanted in the store anymore
and was given one week’s notice and told to contact Mr
Wilkinson to sort out a redundancy or termination
package.

12 He says that he contacted Mr Wilkinson on the following
Wednesday and in reply received a letter [Exhibit NL4]
the contents of which he refutes.

13 Mr Wilkinson’s evidence of the events which took place
on the day of dismissal aligns with that of the applicant.
He says that he met Mr Lynam outside the store and as
the contract issue concerning overtime was unresolved
he could not allow Mr Lynam to continue working there
and so terminated him and paid him one week’s pay for
notice as permitted under the contract of employment.

14 In relation to the payment of overtime, Mr Wilkinson
denies that this was ever rightfully approved by him or
there was any conversation where he consented to a single
rate of $17.55 for each hour worked. He says the contract
was the same as Mr Lynam had worked under previously
and that is $667 per week for whatever hours were
required for the efficient running of the store. He says
that Mr Lynam was not in a manager’s position. Finally,
he says that Mr Lynam was paid bonuses for meeting
sales targets.

15 The heart of the dispute concerns the payment of overtime.
The key difference in evidence is whether this overtime
was paid by cheque and whether Mr Lynam and Mr
Wilkinson in discussion ever agreed to overtime. The
respondent alleges that the applicant wrongly claimed
overtime and effectively cheated his employer. The
respondent does not deny that overtime was paid by the
company, he simply says that it was not due under the
contract, was not properly approved and was a mistake
on the company’s part. The applicant agrees that he was
not due overtime at the commencement of the contract,
but that the employer later agreed to the payment of
overtime and then further proposed that it be paid at a
single time rate and that he, the applicant, agreed.

16 The respondent references a letter from the liquidator of
the previous owner [Exhibit R2] as conclusive proof that
overtime was not to be paid. It states—

“We refer to your recent enquiry in the matter of
wages and/or salary paid to Mr Nick Lynam by
Tanbrook Holdings Pty Ltd (“Tanbrook”).

We advise that during the appointment of Adminis-
trators and subsequently Liquidators, that is, from
13 August, 1999 until the sale of the business in
December, 1999, Mr Lynam was paid a weekly sal-
ary of $662.00 with no additional amount paid in
respect of any overtime that may have been worked.
The former Office Manager of Tanbrook has advised
that Mr Lynam had previously been paid a weekly
wage and overtime up until approximately May-June,
1999 at which time he took over the position as Store
Manager and subsequent to that time, was not paid
overtime.
The wages records of Tanbrook indicate that after 5
June, 1999, Mr Lynam was paid a gross salary of
$507.00 per week to 7 August, 1999 which was in-
crease to $662.00 gross per week thereafter with no
overtime recorded/paid after 5 June, 1999.”

17 Mr Lynam agrees essentially with this letter except some
of the dates and says that the amount should be $667. I
find that on commencement of employment with the
respondent, Mr Lynam’s contract was for a salary of
$667.00 per week with no overtime paid.

18 The applicant’s claim in relation to overtime has been
difficult to assess. The documents submitted on behalf of
the applicant [Exhibit NL1] do substantiate the applicant’s
evidence in part. These documents have no identifying
references, but the applicant says were pay documents
completed by Ms Helen Kay on behalf of the respondent,
and this evidence is unchallenged. The applicant says that
he was paid overtime at time and a half and then in late
January 2000 made an agreement to be paid overtime at
single time (ie $17.55 per hour). The handwriting on these
documents appears to match that on the original group
certificate for Mr Lynam and adds weight to their
authenticity.

19 These documents show payments at time and a half in
December 1999 and late January 2000, and at single time
in early January 2000 and in February 2000.  There are
also some mixed payments in early January 2000 (ie
single time and time and a half during one week).
However, predominantly they support the view that a
change to payment at single time was made in early
February 2000. Mr Wilkinson gave evidence at page 89
of the transcript that on a timesheet dated in late February
2000 Mr Lynam asked whether the 50 hours could be
paid by direct debit into his bank account.

20 Mr Lynam says that he was paid for overtime by cheque
which Mr Wilkinson disputes. The cheque butts at
[Exhibit NL6] when compared with the pay details at
[Exhibit NL1] support Mr Lynam’s evidence.

21 Whilst both Mr Lynam and Mr Wilkinson appeared direct
and honest in giving evidence, and under cross-
examination, all the evidence I have just outlined supports
and adds credibility to Mr Lynam’s evidence. For these
reasons, although I do not deny the honesty of Mr
Wilkinson, I consider Mr Lynam’s account of events more
reliable and where it contradicts Mr Wilkinson’s account
I would rely on Mr Lynam’s evidence. I do not need to
go to Mr Mansfield’s evidence other than to say it adds
some weight to Mr Lynam’s evidence that the pay
documents were provided irregularly.

22 I find Mr Lynam was paid by cheque for additional hours
worked at a single time rate of $17.55 per hour, and that
the contractual arrangement was agreed with the
respondent.

23 The events leading up to and including the day of
termination are largely agreed. There are of course two
versions of how heated the discussions were and the
meaning of those discussions. Nevertheless it is clear from
both Mr Wilkinson’s and Mr Lynam’s evidence that Mr
Lynam was presented with the option to be paid $667
per week for all hours worked or $446 per week plus
overtime. Mr Lynam wanted $667 per week plus overtime
at a single rate which he had been receiving. When he
rejected the employer’s unilateral proposal he was told
to take a week off to consider his position. He tried to get
paid for that week. He then tried to return to work and as
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he would not agree to the employer’s unilateral proposal
he was dismissed.

24 On Mr Wilkinson’s evidence the last conversation between
Mr Lynam and himself, which was outside the store on
27 March 2000, was—

“he’s standing outside the shop saying, “I want to
go into work.” And I’m saying, “Well, I can’t let
you into work until such time as this is resolved”
and he said, “Well, I’m not going to work for less”.
So I said, “Well, I’ve got no alternative but to give
you a week’s notice and that’s exactly what I did.””

25 If I apply the principles in Undercliffe Nursing Home -v-
The Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, WA Branch 65
WAIG 385 Mr Lynam clearly received far less than a fair
go all round. His performance was not in question, he
received no warning or indication that his employment
was in jeopardy, there is no evidence to suggest that any
discussion occurred as to why he had been receiving a
higher rate of pay and why the unilateral change was
warranted. The evidence of Mr Lynam which I accept is
that shortly after querying a pay issue for Mr Mansfield,
he was presented with a “sign here” letter altering his
then pay arrangements.

26 Mr Wilkinson says following the events of 27 March 2000
he wrote to Mr Lynam inviting him to raise any query he
might have and did not receive the courtesy of a reply.
Mr Lynam however had clearly and abruptly been
terminated and the time for proper discussion, explanation
and negotiation by both parties was prior to the employer
dismissing Mr Lynam. That was the fair and appropriate
course of action.

27 I find for the above reasons that Mr Lynam was dismissed
unfairly on 27 March 2000. There is no prospect
whatsoever that an employment relationship could be re-
established between the two parties. Both have expressed
strongly adverse views of the other which I consider are
not capable of being redressed.

28 I turn to the contractual benefits claimed. I accept the
evidence of Mr Lynam that 40 hours of overtime worked
has not been paid, and I would so order that the amount
of $702 for the unpaid overtime be paid. The claim for
payment for the week’s absence in the week beginning
20 March 2000 should also be paid as claimed, ie $877.50.
In [Exhibit NL4] the respondent refers to this as due and
relates it to the applicant being on stress leave. The
respondent says that $460.13 is payable and the applicant
says that $877.50 is payable. It is clear from the evidence
that the original contract is for $667 per week. I have
found that this was the case and that the contract was
varied by agreement as claimed by the applicant to 50
hours per week at the single rate of $17.55 per hour. It is
also clear from Mr Wilkinson’s evidence and [Exhibit
NL4] that albeit Ms Kahuri at the meeting on 17 March
2000 attempted to unilaterally change the contract
[Exhibit NL2] to $460.13 per week effective from 20
March 2000, Mr Lynam did not agree to the change and
was sent away for a week to think about it. Hence $877.50
is owing and the total for contractual benefits to be ordered
is $1,579.50.

29 Mr Lynam’s evidence, which is unchallenged and
supported by [Exhibit NL5], is that he has actively sought
employment since his dismissal. He found work some 7
weeks and 2 days after dismissal and has been earning
less than his former position. The applicant calculates
his lost income on the basis of a salary of $667 per week
on the basis that the employer could have given Mr Lynam
reasonable notice of a change to work 5 days per week.
The applicant calculates his loss as $4,932 for the period
up until he gained employment and $6,409 for ongoing
loss over a 12 month period.

30 It is clear from the evidence of Mr Lynam and Mr
Wilkinson that at the time of dismissal Mr Lynam did
not want to work under the revised and reduced contract
put forward by the respondent, even though this had been
his contract on initial engagement on 13 December 1999.
Mr Lynam’s evidence was that at that stage he did not
think that any extra money was due and that he challenged

payment of overtime. It is equally clear that Mr Wilkinson
wanted to reinstate the contract as it was at the time of
the transfer of the business. This was made plain to Mr
Lynam on 27 March 2000, though not on 20 March 2000
when he was handed the letter marked [Exhibit NL2]
which sought to reduce his weekly rate of pay.

31 In those circumstances Mr Wilkinson should have
provided Mr Lynam with reasonable notice of change.
However, I am convinced and I so find that the
employment relationship was bound to terminate. I
consider that in all the circumstances of the dismissal
and given Mr Lynam’s age, that he had previously been a
manager in the store and had worked there for over 4
years (although only a short period with the respondent)
he should have been granted four weeks notice of the
change. This is a total of $3,510.00 by way of
compensation. I would not award Mr Lynam any monies
for injury. His evidence is that he was aggrieved prior to
the date of termination and I consider that this was due
largely to him no longer managing the store.

2000 WAIRC 01507
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES NICHOLAS RICHARD LYNAM,

APPLICANT
v.
LATAGA PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 7 DECEMBER 2000
FILE NO APPLICATION 555 OF 2000
CITATION NO. 2000 WAIRC 01507
_______________________________________________________________________________

Result Applicant unfairly dismissed; Contractual
benefits claim granted

Representation
Applicant Mr G McCorry as agent
Respondent Mr P Wilkinson
_______________________________________________________________________________

Order.
HAVING heard Mr G McCorry on behalf of the applicant and
Mr P Wilkinson for the respondent, the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby—

(1) DECLARES that the applicant, Nicholas Richard
Lynam, was harshly, oppressively or unfairly dis-
missed by the above named respondent on the 27th
day of March 2000.

(2) ORDERS that the said respondent do hereby pay
within seven days of the date of this order, as and by
way of compensation, the amount of $3,510.00 to
Nicholas Richard Lynam, less any taxation that may
be payable to the Commissioner of Taxation.

(3) ORDERS that the said respondent do hereby pay
within seven days of the date of this order, as and by
way of denied contractual benefits, the amount of
$1,579.50 to Nicholas Richard Lynam, less any taxa-
tion that may be payable to the Commissioner of
Taxation.

(Sgd.) S. WOOD,
[L.S.] Commissioner.
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2000 WAIRC 0103
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES JULIE MCLELLAN, APPLICANT

v.
SUTTON GRANGE PTY LTD T/A
MATT’S ON FLINDERS,
RESPONDENTS

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 11 DECEMBER 2000
FILE NO APPLICATION 1363 OF 2000
CITATION NO. 2000 WAIRC 01544
_______________________________________________________________________________

Result Order issued by consent.
Representation
Applicant Mr K. Trainer (as agent) on behalf of the

applicant.
Respondent Mr D. Moss (as agent) on behalf of the

respondents.
_______________________________________________________________________________

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 29 of the Industrial Relations Act 1979;

AND WHEREAS a conference between the parties was
convened;

AND WHEREAS an agreement was reached at the confer-
ence;

AND WHEREAS the parties agreed that the agreement be
reflected in an order of the Commission;

AND WHEREAS the applicant’s entitlement to annual leave
payments has been paid by the respondent;

AND HAVING HEARD Mr K. Trainer (as agent) on behalf
of the applicant and Mr D. Moss on behalf of the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, and by consent, hereby order—

1. THAT Sutton Grange Pty Ltd pay to Julie McLellan
the sum of $12,500 by way of a redundancy pay-
ment in 4 equal monthly instalments of $3,125 on
or before each of the following dates—

(a) 15 December 2000;
(b) 15 January 2001;
(c) 15 February 2001; and
(d) 15 March 2001.

2. THAT all negotiations between the parties relating
to this application remain confidential to the parties
and not be divulged to any other party;

3. THAT neither party make any adverse remark in any
form or do anything prejudicial or detrimental to the
other party in respect of any matter arising from the
employment relationship.

4. THAT this application otherwise be dismissed.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

2000 WAIRC 01543
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES NATALIE JENNY MOORE,

APPLICANT
v.
SUTTON GRANGE PTY LTD T/A
MATT’S ON FLINDERS,
RESPONDENTS

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 11 DECEMBER 2000
FILE NO APPLICATION 1362 OF 2000
CITATION NO. 2000 WAIRC 01543
_______________________________________________________________________________

Result Order issued by consent.
Representation
Applicant Mr K. Trainer (as agent) on behalf of the

applicant.
Respondent Mr D. Moss (as agent) on behalf of the

respondents.
_______________________________________________________________________________

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 29 of the Industrial Relations Act 1979;

AND WHEREAS a conference between the parties was
convened;

AND WHEREAS an agreement was reached at the confer-
ence;

AND WHEREAS the parties agreed that the agreement be
reflected in an order of the Commission;

AND WHEREAS the applicant’s entitlement to annual leave
payments has been paid by the respondent;

AND HAVING HEARD Mr K. Trainer (as agent) on behalf
of the applicant and Mr D. Moss on behalf of the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, and by consent, hereby order—

1. THAT Sutton Grange Pty Ltd pay to Natalie Jenny
Moore the sum of $6,730.80 by way of a redun-
dancy payment in 4 equal monthly instalments of
$1,682.70 on or before each of the following dates—

(a) 15 December 2000;
(b) 15 January 2001;
(c) 15 February 2001; and
(d) 15 March 2001.

2. THAT all negotiations between the parties relating
to this application remain confidential to the parties
and not be divulged to any other party;

3. THAT neither party make any adverse remark in any
form or do anything prejudicial or detrimental to the
other party in respect of any matter arising from the
employment relationship.

4. THAT this application otherwise be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

2000 WAIRC 01667
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES NOEL PITCHER, APPLICANT

v.
WYLDES WINDOW TREATMENTS &
VERTICAL DRAPES, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 21 DECEMBER 2000
FILE NO APPLICATION 1265 OF 2000
CITATION NO.
________________________________________________________________________

Result Application alleging unfair dismissal and
denied contractual entitlements dismissed

Representation
Applicant Mr O. Moon (as agent) appeared on

behalf of the applicant.
Respondent Mr J. Brits (as agent) appeared on behalf

of the respondent.
___________________________________________________________________________

Reasons for Decision.
1 Mr Pitcher claims that he was dismissed by the respondent

on 28 July 2000 and that his dismissal was unfair. The
respondent disagrees and states that Mr Pitcher elected
to resign. The issue whether Mr Pitcher resigned or was
dismissed is the central issue in this matter.
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2 The respondent is in the business of manufacturing and
installing vertical, venetian, pleated, holland and timber
blinds; insect screens and doors; aluminium roller
shutters; and aluminium and canvas awnings. The
respondent employed three employees on this work, one
of whom was Mr Pitcher. A fourth employee is a clerical/
administrative employee.

3 Mr Pitcher is a carpenter who had been employed on
measuring, quoting, installing and fitting the respondent’s
products. The majority of his work is what he described
as “outside” work as distinct from the manufacturing, or
“inside” work. He commenced employment in November
1979 and thus had 20 years and eight months’ service by
the time this issue arose. He is aged 63 years.

4 I note that both Mr and Mrs Jones are also employees of
the company which trades as Wyldes Window Treatments,
but they are also effectively its managers. Mrs Jones has
been employed for 30 years in the business and has been
manager of the business for 17 of those years. Her parents
are the directors of the company.

5 The evidence before the Commission is that when
business has been “quiet” over the course of the last few
years the respondent has requested its employees to take
annual leave. The quiet periods referred to are often linked
to quiet periods in the building industry. Usually, quiet
periods last for four weeks at the most. The employees
did take their annual leave during quiet periods as
requested, although as Mrs Jones noted, some employees
have not been keen about having to do so. Certainly Mr
Pitcher’s evidence, again which I accept, is that if he took
his leave during a quiet period, it was with reluctance.
However, it was seen as a more acceptable way of dealing
with a quiet period than, for example, working a four-
day week.

6 The company experienced a quiet period in May 2000,
however in June the business became busier in part due
to the GST. However, July 2000 “fell into a hole” in the
words of Mrs Jones. Mr Pitcher, reluctantly, agreed to
take two weeks’ leave. On 27 July 2000, shortly before
he would have been due to return to work, Mrs Jones
contacted him and informed him things had not picked
up. She asked if he would take a further two weeks’ leave.
Mrs Jones described Mr Pitcher’s reaction as rather abrupt
and he emphatically rejected any thought of taking
additional leave. Mrs Jones felt somewhat surprised at
his abrupt manner. Mr Pitcher asked whether other
employees, including Mr Jones himself, could take their
leave. However, Mrs Jones indicated that Mr Jones’
presence at work was necessary for the running of the
business, and the other two employees had either no leave
accrued, or had already booked their leave and paid for
tickets for that purpose.

7 Mr Pitcher then suggested that the respondent should
dismiss one of the other employees. Mrs Jones rejected
the suggestion saying, in Mr Pitcher’s words: “He’s only
33, you’re 63. I presume you’ll be retiring at 65”. In fact,
as I find, Mrs Jones said: “Noel, I’m not firing anybody.
I haven’t rung to fire anybody. All I’m asking is to have
another week or so and things will be fine again”
(transcript page 30). That was her evidence and it is quite
consistent with Mr Pitcher’s recollection.

8 Mrs Jones indicated to Mr Pitcher that she did not know
what else to say. I accept Mrs Jones’ recollection of the
conversation that she said—

“Well, all I can think of is to pay you out,” and he
said, “Is that what you want?” I said, “No, no way,”
and he was quiet again, and I said, “Look, do you
want to think about this and ring me back?” He said
“There’s nothing for me to think about. You think
about it,” and hung up.”

(Transcript p. 36)
9 Mr Pitcher’s evidence of the end of that conversation is

that Mrs Jones asked him “to think about it” rather than
he asking Mrs Jones to think about it. Whether that is the
case or not, Mr Pitcher rang Mrs Jones the next day. Mr
Pitcher’s evidence is that he stated to Mrs Jones that he
was not going to take any more holidays “so you will
have to pay me out as you suggest”.

10 Mrs Jones’ evidence is that when Mr Pitcher telephoned
her he said “Look, I want to finish up and be paid out.
May I have a cheque today?”. Mrs Jones replied that she
could not believe that request because all she wanted was
a further couple of weeks’ time.

11 A cheque was made available for Mr Pitcher that day and
he came in and collected it. His visit was quite short. Mr
Pitcher did not stay to say goodbye and he departed
straight after collecting the cheque.

Was Mr Pitcher dismissed?
12 It is quite apparent from the evidence that Mr Pitcher’s

employment came to an end because Mr Pitcher rang and
said words to the effect that he wanted to finish up or that
he wanted to be paid out. It is not the case that during the
conversation on the previous day Mrs Jones dismissed
Mr Pitcher. No words dismissing Mr Pitcher were used
by Mrs Jones and indeed even Mr Pitcher’s evidence of
the conversation means that he had not been dismissed in
that conversation because his evidence is that at the end
of the conversation he was to “think it over: He was
asked—

“Q: You mentioned that she told you to think it over.
Is that right?—Yes.
What were you to think over?—The fact that I would
take my holidays or not, as far as I could gather. I
wasn’t particularly happy about it at the time.
And that was the end of that discussion?—Yes.”

(Transcript p. 19)
13 It is difficult to see that Mr Pitcher would have had

anything “to think over” if he had been dismissed. Rather,
at the end of the conversation Mr Pitcher was still an
employee who was to consider whether or not he would
take further annual leave in the context that there was no
work to be done at that stage and in the context that an
alternative was to “be paid out”. That is, he was not at
that time dismissed.

14 Mr Pitcher decided overnight to “finish up” or to “be
paid out” and he rang Mrs Jones and told her of his
decision.

15 Mr Pitcher’s evidence is that—
“I didn’t think that I should have been paid out. It
shouldn’t have come to me at all”

(Transcript p. 15)
16 He says that there is “no way” he elected to resign. He

was asked in evidence—
Q: Why did you take the offer to be paid out?—
Well, there wasn’t an option as far as I was concerned.
It was either pay me out or take holidays.”

(Transcript p. 6)
17 That is, as far as Mr Pitcher understood the position, his

choice was either to take further annual leave or be
dismissed. It is this understanding which has formed the
central point of the Commission’s deliberation and caused
a reading and re-reading of the transcript of the evidence.

18 Whether Mr Pitcher was correct in his understanding
involves the precise meaning of the words “pay you out”
that Mrs Jones used on the previous day. There can be
little doubt that the words “pay you out” mean ending
the employment relationship. Mrs Jones was asked in her
evidence what the words meant—

“Q: … when you said— the statement says there:
“The only other option Mrs Jones could think of
was to pay Mr Pitcher out”?—That’s correct.
What was meant by that?—The long service leave,
whatever holiday pay he was due.
Is that all?—That’s all.
It wasn’t intended to suggest to him that either he
took the leave or he terminate he took the leave or
he terminate?—No, because I was offering just to
have another week’s pay.
Why wasn’t that made clear to him?—Why wasn’t
what made clear to him?
That that was what was meant by paying him out?—
He didn’t ask what “paying out” meant.
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But surely, under the circumstances, where you have
a—?—He didn’t ask anything. In fact, he hung up
on me.”

(Transcript p. 33-34)
19 And later—

“Q: Yes?—Once Noel has emphatically said “No”
that way meaning he can have his holiday pay and
start somewhere else, or do something else.”

(Transcript p. 34)
20 Mrs Jones’ latter answer means that Mr Pitcher’s

employment would terminate.  He could start elsewhere
or do something else. That conclusion is also the only
logical reason why his long service leave and untaken
holiday pay would be paid to him. Such payments are
consistent with payments made on the termination of an
employee’s employment.

21 I also find that the seriousness with which Mrs Jones
approached the subject of “paying out” is consistent with
termination of employment. When Mrs Jones suggested
paying Mr Pitcher out, and he asked her if that is what
she wanted, she answered “no” and wanted to give him
an opportunity to think it over. Further, when Mr Pitcher
rang the next day and used the words “pay me out”, Mrs
Jones had no difficulty in understanding the significance
of those words in the context of the conversation the
previous day and Mr Pitcher also saying he wanted to
“finish up”. I therefore conclude that Mr Pitcher’s
understanding was correct: “It was either pay me out or
take holidays”. He elected to be paid out.

22 It was strongly argued on Mr Pitcher’s behalf that Mr
Pitcher was in a “resign or be fired” type of situation. Mr
Moon described Mr Pitcher’s position as precisely parallel
to a situation described by Cawley C in Bonson v Ivory
Investments Pty Ltd (1999) 79 WAIG 567. At page 569
Cawley C quoted from the Industrial Appeal Court
decision in Attorney General v. WA Prison Officers Union
of Workers (1995) 75 WAIG 3166 at 3167, and then
continued, as follows—

“The employer had to be ‘guilty of conduct which is
a significant breach going to the root of the contract’
which entitles the employee to accept the breach and
leave.
Or, put another way, if the employee is left only with
the option of walking away from the employment as
a result of the actions of the employer striking at the
heart of the contract, then the end of the employ-
ment has in fact been initiated by the employer.”

23 I have considered those words and also the test that if Mr
Pitcher had no effective choice other than to resign, then
the circumstances can be held to be an unjustifiable
dismissal: Auckland Shop Employee’s Union v.
Woolworths (NZ) Limited [1985] 2 NZLR 372 at 374.
That situation, together with a situation where an
employer has followed a course of conduct with the
deliberate and dominant purpose of coercing an employee
to resign are circumstances where it is the employer who
“really terminated” the contract of service.

24 In this case it cannot be said that the respondent has
followed a course of conduct with the deliberate and
dominate purpose of coercing an employee to resign. The
quiet period in August was no different from other
previous quiet periods. Mrs Jones stated in the
conversation that not only was she not going to dismiss
Russell, she was “not ringing to dismiss anybody”. On
Mr Pitcher’s recollection of the conversation Mrs Jones
gave as one reason not to dismiss Russell, that was that
Russell was 33, Mr Pitcher was 63 and she presumed Mr
Pitcher would be retiring at 65. That suggests that at that
point in the conversation Mrs Jones expected Mr Pitcher
to be in employment until then.

25 Further, and I have already found, I accept that when the
option of “being paid out” was mentioned, Mrs Jones
indicated that it was not what she wanted. That is not
consistent with an employer following a course of conduct
with the deliberate and dominant purpose of coercing an
employee to resign.

26 It is more likely than not that Mrs Jones’ understanding
was that Mr Pitcher could always resign. That is, he could
be paid out. However, that would be Mr Pitcher’s choice.
The respondent would not dismiss him if he did not do
so. After all, there is substantial evidence that over the
course of Mr Pitcher’s employment he had been treated
almost like a “family” member. I refer to the initiative
taken by Mrs Jones to confirm with a hospital which rang
to book Mr Pitcher for a hernia operation. Mr Pitcher
could not be contacted but nevertheless Mrs Jones
unhesitatingly confirmed the hospital’s suggested date
notwithstanding it was at a busy time for the respondent.
It necessitated a re-organisation of the other employees’
working times for the duration. She did so out of concern
for Mr Pitcher’s welfare and the difficulty of securing
alternative times for a hernia operation.

27 I accept completely Mrs Jones’ evidence of the occasions
when priority had been given to Mr Pitcher himself
because of his seniority. For example, although Mr Pitcher
was quite set in his ways and he preferred to cease work
at 4:00pm each afternoon, and that this caused some
comment from other employees who continued working,
the other employees had been told to “put up with it”
because of Mr Pitcher’s seniority.

28 Mrs Jones was quite firm in her evidence that she was
expecting “the busiest couple of months coming up for
my business” and she already had one employee going
on leave. There is no suggestion in the evidence that this
quiet period was seen as being different from the previous
quiet periods and therefore that the respondent would
adopt a different approach to it. In fact, the evidence is
that the respondent’s work picked up in August as
expected. That is, the quiet period in July was no different
from the quiet periods which had been experienced
previously. There was therefore no need from the
respondent’s point of view to make Mr Pitcher redundant,
particularly given the evidence that the respondent is so
busy that the remaining employees now work overtime.

29 The respondent’s considerate treatment of Mr Pitcher also
included cleaning, free of charge, the blinds in his house
when he was staying at Burns Beach about 18 months or
so ago. He bought roller shutters from the respondent for
that house. On the evidence of Mrs Jones, the price of
the roller shutters was a special, or better, price. They
were delivered to him at no charge.

30 The respondent employed Mr Pitcher’s son, his daughter,
and also his daughter-in-law at some time. He was usually
paid a bonus by the respondent. On one occasion, it is
not clear when, he insisted on taking annual leave at time
which was inconvenient to the respondent, and the
respondent has apparently tolerated him doing so.

31 Those matters lead me to conclude that the respondent
was not going to dismiss Mr Pitcher. He was not in a
“resign or be fired” situation.

32 Did Mr Pitcher have no effective choice other than to
resign? He had the choice of taking further annual leave.
He did not want to do so, however, was it reasonable for
him to refuse the further leave? It is not a case of whether
the respondent could compel Mr Pitcher to take a further
period of leave. It is whether it was reasonable for Mr
Pitcher to refuse to do so when requested in this case.

33 Whether it was or was not unreasonable will depend on
the circumstances. There is a history of the three
employees taking leave during quiet times (exhibit A),
even if that leave is not usually extended. While they might
not have been completely happy to do so, it was a
preferable alternative. It certainly would appear to be
preferable to being dismissed and perhaps being offered
re-employment when work picked up as happened with
another employee. In the circumstances of that history,
and also the consideration with which Mr Pitcher had
been treated by the respondent over the years, I do not
think it was reasonable for Mr Pitcher to refuse the request
to take further leave. If the evidence was that Mr Pitcher
had a particular reason for not being able to take leave,
such as having already booked leave for another date and
purchased tickets to travel on that date, the conclusion
might well have been different.
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34 For those reasons also, Mr Pitcher was not “left only with
the option of walking away from the employment as a
result of the actions of the employer striking at the heart
of the contract” (to repeat the quote of Cawley C above).
His resignation is not in substance a dismissal. Therefore
his claim that he was dismissed, and that he had a
contractual entitlement to pay in lieu of notice,
redundancy payment and compensation for loss to date,
future loss and for injury, are dismissed.

2000 WAIRC 01666
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES NOEL PITCHER, APPLICANT

v.
WYLDES WINDOW TREATMENTS &
VERTICAL DRAPES, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 21 DECEMBER 2000
FILE NO APPLICATION 1265 OF 2000
CITATION NO.
________________________________________________________________________

Result Application alleging unfair dismissal and
denied contractual entitlements dismissed

Representation
Applicant Mr O. Moon (as agent) appeared on

behalf of the applicant.
Respondent Mr J. Brits (as agent) appeared on behalf

of the respondent.
_______________________________________________________________________________

Order.
HAVING HEARD Mr O. Moon (as agent) on behalf of the
applicant and Mr J. Brits (as agent) on behalf of the respond-
ent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979 hereby orders—

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

2000 WAIRC 01302
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES KAYLENE ROSE RILEY AND JOHN-

PAUL GRIGG, APPLICANTS
v.
ROYALE ENTERPRISES PTY LTD,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 18 NOVEMBER 2000
FILE NO/S APPLICATIONS 1599 & 1600 OF 1999
CITATION NO.
_______________________________________________________________________________

Result Applications alleging unfair dismissal
granted and application alleging denied
contractual entitlements dismissed

Representation
Applicant Mr G. McCorry appeared as agent on

behalf of the applicants.
Respondent Mr B. Duckham (of counsel) appeared

on behalf of the respondent.
_______________________________________________________________________________

Reasons for Decision.
1 The respondent is a company which owns a restaurant in

Northbridge called The Spaghetti Bar. These are two

applications claiming unfair dismissal by Mr Grigg, who
was the Head Chef of The Spaghetti Bar and Ms Riley
who was the Restaurant Manager. Ms Riley also claims
that the respondent has denied her a benefit due to her
under her contract of employment. By the agreement of
all parties, both applications were dealt with together.

2 The essential differences between the parties are as
follows. Both applicants claim they were dismissed by
the respondent following an abusive encounter at the
restaurant with one of the respondent’s directors, Mr
Winiarczyk. The respondent claims that both applicants
resigned in that encounter, or in the alternative, if they
were dismissed, dismissal was justified because both
applicants were found to be drinking in the restaurant
contrary to the specific instructions given to them not to
drink in the restaurant.

3 There is considerable conflict between the evidence of
Ms Riley and Mr Grigg on the one part, and the evidence
brought by the respondent on the other part. What follows
is a summary of the evidence which I find relevant to the
essential differences between the parties.

4 Mr Grigg states that he was dismissed in the early hours
of Saturday, 2 October 1999. His evidence is that at
approximately 5 or 10 minutes past midnight, Mr
Winiarczyk came into the restaurant. He was accompanied
by Mr Mendes. Mr Grigg states that he was sweeping
and mopping the floor of the kitchen in the rear of the
restaurant when he heard loud voices in the bar area and
went to investigate. He saw Ms Riley, Mr Winiarczyk
and Mr Mendes, standing either side of the bar. He says
he heard abusive language from Mr Winiarczyk directed
at Ms Riley. Ms Riley walked away and returned about
five minutes later. Mr Grigg continued to clean the floor
of the kitchen. He again heard Mr Winiarczyk being
abusive to Ms Riley about a first aid kit. According to Mr
Grigg, the argument became heated and Ms Riley again
walked away and returned and this time Mr Grigg
accompanied her.

5 He states that they both were then abused by Mr
Winiarczyk regarding the night’s takings. Mr Grigg
indicated that he had enough of Mr Winiarczyk’s abuse.
Mr Winiarczyk made reference to Mr Grigg’ wife. Mr
Grigg informed Mr Winiarczyk that he was sick of being
abused. Mr Grigg said that this was the last time he was
going take the abuse and he found a piece of paper and
wrote out his resignation with two weeks’ notice and gave
it to Mr Winiarczyk. Mr Grigg states that Mr Winiarczyk
took the piece of paper from him, screwed it up and threw
it on the counter and said, “I do not want your resignation.
You can just f— off”.

6 Mr Grigg states that Mr Winiarczyk then looked at Ms
Riley and asked her whether she was happy in the job.
Ms Riley replied she was not happy either and Mr
Winiarczyk said, “if you do not like it you know you can
do the same”. Mr Winiarczyk’s final words were “the
two of you can get out and do not come back”.

7 At that point, according to Mr Grigg, Mr Mendes led Mr
Winiarczyk out of the restaurant. After he had gone Mr
Grigg finished mopping the floors, Ms Riley finished
counting the till and they both sat and had a drink each,
from their own private stocks.

8 They were joined by the kitchen hand from The Greek
Taverna (which is next door to The Spaghetti Bar and is
also owned by the respondent) and by another member
of the staff of the Spaghetti Bar, Irena, who had been at
the bar cleaning and washing dishes. After approximately
10 minutes, they were joined by Victor Bracho, a kitchen
hand. Ms Riley and Mr Grigg both informed him that
they had been dismissed. At the end of the conversation
the others departed and Ms Riley and Mr Grigg finished
their drinks, set the alarm to the building and went home.

9 The following morning at approximately 9:00am Mr
Grigg rang Mrs Helen Christopher, who is also a Director
of the respondent company. The telephone was answered
by her husband, and Mr Grigg informed him that he had
been dismissed the night before. Mr Christopher arranged
for a meeting between them at Valentino’s Restaurant that
morning. Mr Grigg states that Mr Christopher indicated
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that he was sure the matter could be sorted out, but Mr
Grigg indicated that there had been “too much water under
the bridge” and he would not be coming back to work.
Approximately three days later, Mr Winiarczyk
telephoned Mr Grigg to apologise for the event.

10 Mr Grigg admits that some 6 weeks prior to 1 October,
he and Ms Riley has been told that there was to be no
more drinking by staff in the Spaghetti Bar and that he
was part of the “staff”. That is to say, the rule applied to
him. If they wanted to have a “wind-down” drink, they
were to go next door to either the Fishy Affair or the
Greek Taverna. Mr Grigg denied, under cross-
examination, any suggestion that at the time Mr
Winiarczyk had entered the premises, Mr Grigg had a
glass of wine and was at the front counter, drinking it.

11 Ms Riley’s evidence is that her dismissal occurred in the
following way. Ms Riley recalls that at approximately
1:00am she was just finishing counting the till. Mr
Winiarczyk and another person walked in. She had just
informed one of the customers present that the restaurant
did not have a band-aid and Mr Winiarczyk approached
her at the counter. He became upset that the restaurant
did not have a band-aid and abused her. She states that
Mr Winiarczyk started “carrying on” about why another
staff member was still there when the restaurant had closed
and he “just kept going on and on and on”. She therefore
left the bar area and had a cigarette and upon her return
she could hear him shouting at Mr Grigg. She asked the
customers to leave and Mr Winiarczyk stepped in front
of her in what she believed was a threatening manner.
His friend grabbed him by the arm and pulled him back.

12 She states that Mr Winiarczyk asked Mr Grigg whether
he was happy at the restaurant and Mr Grigg replied that
he did not like it when “this sort of thing happens”. She
recalls Mr Winiarczyk saying to Mr Grigg: “why don’t
you f— off then?” and so Mr Grigg wrote out his
resignation on a piece of paper. Mr Winiarczyk screwed
it up and said “that is not what I want, just get the f— out
of here”.

13 Ms Riley then says that Mr Winiarczyk turned to her,
asked her if she was happy there or did she want to give
notice as well? Ms Riley replied “I am only a casual so I
don’t have to give notice” and he told her to “f— off”.

14 Ms Riley says that Mr Mendes then took Mr Winiarczyk
and left. She finished her work and sat down afterwards
with Mr Grigg and the waitress and discussed what had
happened. They were joined by a friend of the kitchen
hand and also Mr Bracho. They told him they had been
fired.

15 Ms Riley confirmed Mr Grigg’s contact with Mr
Christopher and the meeting that was subsequently
arranged. She states that they were offered their jobs back
but declined the offers.

16 Ms Riley concedes that they had been told that there was
to be no more drinking by staff in the restaurant and that
they were to go to one of the next-door restaurants. She
says that if she and Mr Grigg did drink in the restaurant,
it was at the invitation of either Mr Winiarczyk or Mrs
Christopher. She drew a distinction between “staff” and
“management” when discussing whether or not they had
permission to drink on the premises. That is, as I
understand it, that the rule about staff not drinking on the
restaurant did not apply to her nor to Mr Grigg. She denies
that she had a glass of wine beside her at the till on 1
October when Mr Winiarczyk entered the restaurant,
although she admits they did have a drink, but it was not
at the cashier’s desk.

17 That concluded the evidence brought by the applicants.
18 In reply, the respondent called evidence from a number

of witnesses. It called Mr Trent Gardiner who was
employed as an apprentice chef at The Spaghetti Bar at
the time. He presented his evidence-in-chief by way of a
witness statement. The statement is that he witnessed after-
hours drinking by “staff members” after Mr Winiarczyk
had explicitly informed all staff that it was not to continue.
On the night of the alleged dismissals, he had finished
work at about 10:30pm but saw that Ms Riley and Mr
Grigg were “already drinking with other guests” in the

restaurant. He had no direct knowledge of the events of
later that night.

19 Mr Gardiner’s statement does not identify who the “staff
members” were and I place little weight on the answers
he gave to subsequent questions on the issue because of
the leading questions put to him, especially given that
his answers to questions in cross-examination were so
vague and lacked detail. That fact, plus the evidence that
Mr Gardiner’s statement was written in Mr Winiarczyk’s
presence using words which Mr Gardiner himself does
not understand, leads me to disregard his evidence as
unreliable.

20 Mr Victor Bracho’s evidence is that he worked for
approximately three months at The Spaghetti Bar. He
stated that he “constantly noticed when I was there [Ms
Riley and Mr Grigg] were always consuming
alcohol…during working hours”. On the night of the
alleged dismissals, he was in the kitchen. When he finished
his duties he went through to the dining room to leave
and he saw Ms Riley, Mr Grigg and Mr Winiarczyk
“arguing in a drunken style”. He did not hear any words
of dismissal from Mr Winiarczyk but he did see Mr Grigg
hand his resignation to Mr Winiarczyk and heard Mr
Winiarczyk say to him “I like you and I do not want you
to leave”. Mr Bracho did not stay in the restaurant after
that point.

21 In cross-examination he denied that after the “arguing”
he sat down at a table with Mr Grigg and Ms Riley and
denied that they told him that they “had been fired”.

22 Evidence was given by Mr Joaquin Mendes. He is not
connected with the restaurant but he was present when
the dismissals are alleged to have occurred. His evidence
is that when he accompanied Mr Winiarczyk into the
restaurant, Mr Winiarczyk was upset to see a staff member
[Ms Riley] with a glass of wine in her hand. He says Mr
Winiarczyk stated to her that she had been told only the
day, or two days, before that there was to be no drinking
at work or during working hours. Mr Winiarczyk was
very angry. Mr Mendes was “quite stunned” at what
happened. Mr Mendes says he recalls Mr Grigg resigning.
He wrote something on a piece of paper and gave it to Mr
Winiarczyk. He did not hear Mr Winiarczyk saying to
either Ms Riley or Mr Grigg that they were dismissed,
nor that Mr Winiarczyk wanted them to stay.

23 Under cross-examination, Mr Mendes conceded that he
had been drinking and did not have a great memory of
that particular night, and he did discuss the issue again
with Mr Winiarczyk prior to preparing a statement for
the purposes of the Commission’s proceedings. He saw a
wine glass in Ms Riley’s hand when they walked in. He
stated that he had not seen Mr Winiarczyk behave before
in the same way as he saw him behave that evening in the
restaurant.

24 The respondent also called evidence from Ms Lister who
had worked at The Spaghetti Bar as a waitress. Ms Lister
was employed for 3 weeks. Her employment covered the
period from before 13 July 1999, when Ms Riley
commenced employment, until her resignation on 23 July
1999. She worked a five-day week of split shifts. She
would usually work Thursday to Monday. She confirmed
that she was aware of a company policy that staff were
not to drink while working. She occasionally had a drink
herself after work, but at the Greek Taverna. She states
that she saw Ms Riley drinking in The Spaghetti Bar both
during and after a shift. She occasionally saw Mr Grigg
drinking on the premises. Her evidence was that she left
the respondent’s employment because she did not like
Ms Riley’s management style.

25 In cross-examination, she stated that she saw both Ms
Riley and Mr Grigg drinking on “usually a daily basis”,
from late afternoon through to the evening either outside
or inside at the staff table (transcript p.112a). She was
sure it was wine in Ms Riley’s glass.

26 The respondent called evidence from Ms Crabtree. She
is Mr Gardiner’s girlfriend. She would pick up Mr
Gardiner on most nights from his work at the restaurant.
She would call into the restaurant for that purpose. She
confirmed that Ms Riley and Mr Grigg were, at times,
drinking when she did so.
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27 Under cross-examination, Ms Crabtree explained her
evidence. The drinking she saw was both during work
and after-hours. She saw both Mr Grigg and Ms Riley
drinking at a table around the corner from the register
area. She saw Ms Riley have a drink beside her while she
was doing cash reconciliation at the end of the night. At
times, Ms Crabtree might sometimes wait for a period of
up to an hour waiting for Mr Gardiner to finish. She also
confirmed that when a photograph of her was taken
(although no photograph was ever produced in these
proceedings) she happened to be sitting at the table in
front of the glass used by Ms Riley and that the glass had
wine in it. She knew it was wine in the glass because she
could smell it.

28 Evidence was called by the respondent from Mrs
Winiarczyk. She is a part owner, with her husband, of
The Fishy Affair restaurant. It is next-door, on the other
side, to The Spaghetti Bar. Her evidence is that on one
occasion at approximately 4:00am she and her husband
were catching a taxi to go home from another restaurant
when they decided to check whether The Spaghetti Bar
was closed. They found that the door was open (by which
I interpret that the door was found unlocked) and she
saw Ms Riley and Mr Grigg sitting and drinking wine.
This was in contravention of an instruction her husband
had given to them that they should not drink at The
Spaghetti Bar.

29 The respondent next called evidence from Mr Pascoe who
is a business proprietor who has known Mr Winiarczyk
for seven or eight years. He has also known Ms Riley for
approximately 18 months. Indeed, he recommended Ms
Riley for employment to Mr Winiarczyk when he was
looking for a person to become manageress at one of Mr
Winiarczyk’s restaurants. His evidence is that one or two
days after the alleged dismissals, Ms Riley rang and asked
him whether Mr Winiarczyk was “sane” because there
had been a major aggravation at the restaurant and she
was contemplating her position. It was Mr Pascoe who
had encouraged Mr Winiarczyk to ring Ms Riley after
the event and offer an apology and try and “sort the thing
out”. He stated that Ms Riley subsequently requested him
to write a letter to say that Mr Winiarczyk had told Mr
Pascoe that he, Mr Winiarczyk, had sacked Ms Riley. Mr
Pascoe refused to do so because that is not what Mr
Winiarczyk had told him. (I note that part of Ms Riley’s
evidence where she denies that she requested a letter in
that form).

30 In cross-examination, Mr Pascoe confirmed that Ms Riley
had mentioned to him that Mr Winiarczyk had been upset
over an issue of a band-aid or first aid kit. This
corroborates Ms Riley’s own evidence on this point.

31 The respondent then called evidence from Mr Winiarczyk.
Mr Winiarczyk’s evidence is that when he employed both
Ms Riley and Mr Grigg he told them at the time of their
employment that there three rules: no stealing, no drinking
and no personal relationships with other staff. He referred
to items on the meeting agendas which referred to
drinking on the premises of The Spaghetti Bar as referring
to the drinking by Ms Riley and Mr Grigg which had
been observed.

32 Mr Winiarczyk stated that on the night of the alleged
dismissals he checked The Spaghetti Bar after he had
finished at The Fishy Affair. He saw Ms Riley sitting
behind the bar in front of the till with a glass of wine in
one hand and a cigarette in the other. He saw Mr Grigg
with a glass of red wine trying to mop the floor as well.
He lost his temper. He was “a bit abusive” (transcript
p.142) and he had “quite strong words” with them both.
He did not mention any issue of a band-aid or a first aid
kit. His evidence is that at the end of this, Mr Grigg stated
that he was going to resign and he took a piece of paper,
wrote words on it and gave it to him. He asked Mr Grigg
to stay, but Mr Grigg refused.

33 Mr Winiarczyk asked Ms Riley “what about you?” and
she replied that she was a casual and she was leaving as
well.

34 Mr Winiarczyk confirmed that approximately a week later,
after a discussion with Mr Pascoe, he did not feel

comfortable about the incident because he had used
abusive language and he rang Ms Riley and apologised.
He also apologised to Mr Grigg.

35 Under cross-examination Mr Winiarczyk confirmed that
he used abusive language but stated that the balance of
the evidence against him is something of a conspiracy.
Mr Winiarczyk is adamant that he did not dismiss Ms
Riley or Mr Grigg. Mr Winiarczyk was cross-examined
extensively on his evidence regarding the incidents of
that particular night.

36 The respondent’s final witness was Mrs Christopher. She
is a Director of the respondent and part owner of The
Spaghetti Bar. She works at The Greek Taverna. She
confirmed that when Ms Riley was employed Mr
Winiarczyk had indicated the three rules to her that he
referred to in his evidence. Mrs Christopher also
confirmed that the reason for placing staff drinking as an
issue on the agendas for the meetings was due to staff
drinking in The Spaghetti Bar contrary to instructions
and was not directed at Mr Winiarczyk’s own drinking.

37 Mrs Christopher’s evidence is that Mr Grigg telephoned
her on the Saturday at approximately 10:00am to tell her
that he had resigned. He did not say that he was dismissed.
Conclusions

38 I make the following findings. On the night in question,
Mr Grigg did tender his resignation. The document which
he wrote and passed to Mr Winiarczyk is in evidence and
its wording is clear on its face. The fact of the document
supports the evidence of both Mr Grigg and Mr
Winiarczyk, and in turn the evidence of Mr Mendes on
this point.

39 There is then the issue whether Mr Winiarczyk then
rejected the resignation. Mr Grigg states that Mr
Winiarczyk screwed it up and threw it on the counter. Mr
Winiarczyk states that he put the resignation in his pocket.
The condition of the paper on which the resignation was
written is, in my view, far more consistent with the
evidence of Mr Grigg. It appears to have been screwed
up and then flattened.

40 All witnesses who gave evidence of the altercation that
night, including Mr Winiarczyk, state that the language
being used included the “f” word in an angry manner
directed to both Mr Grigg as well as Ms Riley. In fact,
Mr Winiarczyk admits to being abusive and using
inappropriate language. Mr Winiarczyk was “very angry”
and I have found quite persuasive the evidence of Mr
Mendes that he was “quite stunned” and had not seen Mr
Winiarczyk behave in that manner before. I find it more
probable than not that Mr Winiarczyk was aggressive in
his language towards Mr Grigg and that the words “f…
off” were used by him.

41 It is not the case that the only way an employer may
dismiss an employee is by using the word “dismiss”. As
the Full Bench has said in Tan v. Gabriel’s Café (1999)
79 WAIG 2987 at 2989—

“Where plain or unambiguous words of resignation
or dismissal are used, it appears that resort should
not be had to the surrounding circumstances in con-
struing them in order to decide, for example, whether
a reasonable employer (or employee) could have
understood them to be words of resignation (or dis-
missal) (see Macken, McCarry & Sappideen “The
Law of Employment”, 4th Edition, pages 168-170).
However, if the words used are ambiguous, then re-
course may be had to the surrounding circumstances
and to the parties’ understanding of what was said
(see B G Gale Ltd v. Gilbert (1978) ICR 1148 at
1152-1153). The question as to whether or not an
employment relationship continues to exist is a ques-
tion of fact (see Byrne and Frew v. Australian Airlines
Ltd 185 CLR 410 at 485 per Brennan CJ, Dawson
and Toohey JJ).”

42 In that case, the Full Bench found that the words “we
can’t keep you” (or similar), coupled with trenchant
criticism, were sufficient to be an unambiguous notice of
termination.
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43 If Mr Winiarczyk did tell Mr Grigg to “f… off” that would
in my view be an unambiguous notice of termination. In
part due to the conclusion I have reached from the state
of the paper upon which Mr Grigg’s decision was written,
I tend to the view that Mr Winiarczyk did indeed state
that to Mr Grigg. Mr Grigg did indeed resign. However I
think that Mr Grigg was entitled to treat those words as
words of dismissal.

44 Even if I am wrong on that issue, it is clear that Mr Grigg’s
resignation was a direct result of Mr Winiarczyk’s
behaviour on that night. Mr Winiarczyk’s behaviour on
the night would at least seriously damage the relationship
of confidence or trust between him and Ms Riley and Mr
Grigg. There is an implied term in a contract of
employment that the employer will not, without
reasonable and proper cause, conduct itself in a manner
calculated or likely to destroy or seriously damage the
relationship of confidence or trust between an employer
and employee (see CEO, Department of Education
Services v. CSA (2000) 80 WAIG 2827 at 2831 citing
Woods v. W M Car Services (Peterborough) Ltd [1982]
ICR 693, Blaikie v. SA Superannuation Board (1995) 65
SASR 85 at 105 per Olsen J, Gilmore and Another v.
Cecil Bros (1996) 76 WAIG 4434 at 4444.)

45 The circumstances of Mr Grigg’s resignation would
support a finding that he was entitled to resign and that
his resignation should be treated as though it was a
dismissal: (Attorney General v. WA Prison Officers’ Union
(1995) 75 WAIG 3166; 62 IR 225).

46 These conclusions take into account the evidence of Mrs
Christopher that when Mr Grigg rang her later in the
morning after the incident, Mr Grigg told her that he had
resigned. Mr Grigg did not say that he had been dismissed.
I found Mrs Christopher to be a credible witness.
However, the conclusion I have reached turns upon the
evidence before me of the incident itself and not upon
the words Mr Grigg may, or may not, have used later in
the day.

47 On that point, I note also that Mr Grigg’s evidence was
that it had been to Mr, not Mrs, Christopher that he had
in fact spoken to and said that he had been dismissed and
yet Mr Christopher was not called to give evidence and
there is no explanation for not calling him. Although Mr
McCorry submitted that any implication to be drawn from
that fact should be against the respondent, that does not
necessarily follow. The rule in Jones v. Dunkel may apply
equally to both parties in a matter, although it is, I suspect,
more likely that Mr Christopher could be expected to be
called by the respondent, given his relationship to a
director of the respondent. In the end, I draw no adverse
inferences from the fact that Mr Christopher was not
called. The most that can be said is that there is no
corroboration of Mr Grigg’s evidence that he told Mr
Christopher that he had been dismissed.

48 Similarly, even though both Ms Riley and Mr Grigg state
that Irena was in the bar area throughout the altercation,
and that she sat with them at a table afterwards, I note
that Irena was not called to give evidence. There is no
explanation why she was not called.

49 I also note that the evidence of Mr Bracho does not
corroborate the evidence of Mr Grigg who said that he
told Mr Bracho he had been dismissed. I have no reason
to reject Mr Bracho’s evidence and I accept it.

50 The same conclusion applies to Ms Riley. The evidence
of Mr Mendes in particular shows that Mr Winiarczyk’s
initial reaction upon entering the restaurant was against
Ms Riley, even if Mr Grigg became the focus of attention
later on. Even if Mr Winiarczyk did not also tell Ms Riley
to “f… off”, and I accept her evidence that she resigned
following Mr Grigg’s resignation, the fact that she also
had been abused by Mr Winiarczyk is a sufficient
circumstance for the Commission to treat also her
resignation as a dismissal.

51 I find therefore that both Mr Grigg and Ms Riley were
dismissed.

52 In reaching that conclusion I feel bound to observe that it
is quite consistent with the Notices of Answer and Counter
Proposal filed by the respondent in response to both

claims. Those Notices of Answer state that Ms Riley and
Mr Grigg were dismissed for misconduct. While Mr
Winiarczyk disavowed the Notices of Answer in his
evidence, it is certainly arguable that the respondent is
caught by the Notices of Answer and Counter Proposal
that it filed. That would be so even if I had agreed to Mr
Duckham’s request, made at the conclusion of the
evidence (transcript pages 201-202), that I grant leave to
amend the Notices of Answer and Counter Proposal
because the respondent would nevertheless have recognize
that the Notices of Answer and Counter Proposal when
filed stated that both Mr Riley and Mr Grigg were
dismissed.

53 This does not elevate the Notices of Answer to the level
of formal pleadings. The Commission is not a court of
pleadings and that is recognised particularly where
documents are completed by individual employees and
employers who do not have benefit of legal training:
Robert Blakeman ATF The Blakeman Family Trust T/A
McBride’s Collectables and Giftware v. Gudgin (2000)
80 WAIG 457 per Fielding SC at 463. In this case, it is
noteworthy that the Notices of Answer were filed by
counsel representing the respondent their contents cannot
be simply disregarded.

54 The issue then is whether the dismissals were unfair. The
dismissals will have been unfair if the respondent has
exercised its right to dismiss Ms Riley and Mr Grigg so
harshly or oppressively towards them as to amount to an
abuse of that right: Undercliffe Nursing Home v. Federated
Miscellaneous Workers’ Union (1985) 65 WAIG 385.

55 Mr Winiarczyk, whilst admitting that he acted
inappropriately that night, says that he acted in that way
because he found Ms Riley and Mr Grigg with a glass of
alcohol each while the restaurant still had customers and
was in the process of closing. Mr Winiarczyk maintains
that this was contrary to the instructions given to Ms Riley
and Mr Grigg. Further, the issue that staff were not
permitted to drink on the premises had been the subject
of a meeting with Ms Riley and Mr Grigg (in their
capacities as managers) with Mr Winiarczyk and Mrs
Christopher (in their capacities as the owners) in the day,
or perhaps the days, prior to the night of the incident.

56 I accept the evidence of Mr Winiarczyk and Mrs
Christopher that the issue of staff not being permitted to
drink on the premises had been the subject of a meeting
in the day, or perhaps the days, prior to the night of the
incident. I do so primarily because of the agendas for the
meetings which were tendered in evidence. They are
reliable as to the content of the meetings to which they
relate. Exhibits H and I, for the meetings of 15 September
and 1 October 1999 in particular, stress that there is to be
no drinking on the premises by staff members.

57 In particular in Exhibit I, it states Ms Riley and Mr Grigg
are to go into the two other restaurants owned by the
respondent if they wanted a “winding-down drink”. It
states that staff are to clock off and leave the premises
immediately on completion of a shift. Importantly, the
agenda notes that “this rule is to be implemented straight
away. Please ensure this rule is adhered to”. I reject any
suggestion that these words were aimed at Mr Winiarczyk.
I accept Mrs Christopher’s evidence that if there was a
problem regarding Mr Winiarczyk’s drinking in The
Spaghetti Bar, this would be raised by her with him
separately. I find that it is far more likely than not that
she would do so privately and not at a meeting in front of
two employees.

58 It is also far more likely that these issues were put on the
agenda because of perceived breaches of the rule by Ms
Riley and Mr Grigg. I have found persuasive the evidence
of Ms Crabtree and Ms Lister on this point, even though
I regard the evidence of Mr Gardiner on the point as
unreliable. Even though the evidence of Ms Crabtree and
Ms Lister was not entirely clear as to dates and times, I
find there is sufficient in their evidence together with the
evidence of the agendas to reach the conclusion that Ms
Riley and Mr Grigg did drink either during working hours,
or while closing the restaurant, and that this was in breach
of the instructions of their employer.
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59 I find Ms Crabtree’s evidence that she saw Ms Riley have
a drink beside her while she was doing cash reconciliation
at the end of the night to be of significance because of
the evidence of Mr Winiarczyk that on the night of the
alleged dismissals he saw Ms Riley with a drink adjacent
to the till while she was doing her cash reconciliation. In
this regard, Ms Crabtree’s evidence tends to corroborate
that evidence of Mr Winiarczyk, and also the evidence of
Mr Mendes that she had a glass in her hand.

60 I add that there is sufficient in the evidence for the
Commission to also conclude that Ms Riley and Mr Grigg
did not leave the restaurant upon the completion of their
shifts. This is reference to the evidence of Mrs Winiarczyk
in particular that she and Mr Winiarczyk found both Mr
Grigg and Ms Riley in the restaurant, in the dark but with
the door unlocked, at 4am. Even if I accept Mr Grigg’s
evidence that most Friday and Saturday night the
restaurant closed at 3 am (transcript p.30; cf. Ms Riley at
p.46), it is not clear on the evidence why both employees
would still be there at 4.00am.

61 Further I do not accept Mr Grigg’s evidence that he did
not drink the restaurant’s wine, but rather drank from his
own cask. Mr Grigg was quite unconvincing on this
subject, stating variously that he had bought the cask
“some weeks beforehand” (transcript p.17), then that he
bought it “during the week”, or he “might have bought it
a couple of days beforehand” (p.26), and then that it had
been bought “a couple of days before” the 1 October
incident (p.31). I also found his various explanations that
he had just purchased it during the week inconsistent with
his evidence that the cask was “stored in a dry-store area”
(p.17). Rather, I find that he did drink as alleged, a
conclusion entirely consistent with Mrs Christopher’s
evidence that that was the reason for having the issue on
the agenda for management meetings. I am also less
inclined to accept his denial that he drank alcohol in the
restaurant prior to his dismissal. On balance, it is likely
that he did so.

62 As employees in management positions, a higher standard
of responsibility to their employer’s requirements is to
be expected from Ms Riley and Mr Grigg.

63 The fact that I have found contrary to their evidence on
the above points means that I have attached less weight
to their evidence that Mr Winiarczyk frequently asked
them to join him to drink with him and that they felt
intimidated enough by him to do so. I accept that Mr
Winiarczyk frequently came into the restaurant, with
guests perhaps, and that he drank sufficient quantities of
alcohol for it to be necessary for Mrs Christopher to have
his consumption separately itemized for accounting
purposes. That is, after all, the evidence of Mrs
Christopher. However, given that the Commission is to
decide the claims of unfair dismissal, I have not found
this issue to be particularly relevant.

64 For the same reason, I have not found it necessary to
decide the rights and the wrongs of the incident which
led Mr Grigg to telephone Mrs Christopher at 5:00am to
report that Mr Winiarczyk (and perhaps Ms Riley) were
involved in an argument in the restaurant and that she
should come and collect Mr Winiarczyk. If it was
necessary to reach any conclusion about the incident I
would find that Mr Grigg felt obliged to call Mrs
Christopher because she at least had an equal standing
with Mr Winiarczyk and Mr Winiarczyk’s state was such
that it was necessary for him to be asked to leave.
However, even if I was to find that this was the case,
given that the Commission has already found that both
applicants were indeed dismissed, I find that very little
would turn upon the conclusion.

65 As to the claims of unfair dismissal, the issue comes down
to this. Mr Winiarczyk’s behaviour was inappropriate.
As an employer, it was inexcusable. His behaviour is not
able to be justified to the Commission on the basis that
he is an impulsive man with a loud voice. He may well
be so, but he is to observe the standard of courtesy towards
an employee that he is entitled to receive from an
employee. It may well be that Mr Grigg became similarly
abusive towards him and that they had an altercation. I

find, however, that that is unlikely to have occurred if Mr
Winiarczyk had not first behaved in the manner that he
admits.

66 The manner in which Ms Riley and Mr Grigg were
dismissed that is, by reason of their abuse by their
employer, in these circumstances was quite oppressive. I
include in this conclusion that Mr Winiarczyk referred to
Mr Grigg’s wife in the incident. That was an issue quite
unrelated to the relationship of employer and employee.

67 However, the fact that Ms Riley was discovered by Mr
Winiarczyk breaching the very instructions which had
been given to her regarding drinking on the premises while
the restaurant was open and while customers were still
within the restaurant, and that Mr Grigg had, as I find,
also drank alcohol, leads to the conclusion that their
dismissals would otherwise have been justified.

68 I reach this conclusion notwithstanding that they had not
received a formal warning that their employment would
be in jeopardy if this rule was once again breached. Mrs
Christopher is quite clear in her evidence that Ms Riley
was told when she was employed that there was to be no
drinking in the restaurant. Even though the same rule was
not said to Mr Grigg at the time he was employed, Mr
Grigg admits to being aware some 6 weeks prior to 1
October that there was to be no more drinking by staff in
the restaurant. I do not detect in the evidence of Ms Riley
or Mr Grigg any recognition of the position in which
they placed themselves. Ms Riley even maintained that
the direction not to drink during working hours, not to
drink on the premises after hours and that if they wanted
a “winding-down drink” to go to either The Fishy Affair
or The Greek Taverna, simply did not apply to them.

69 The trust which needs to exist between an employer and
the managers of the employer’s business applies equally
to the conduct of the managers. The actions of Ms Riley
and Mr Grigg led to a breakdown of that trust and
precipitated Mr Winiarczyk’s reaction to Ms Riley. I am
unable to accept their positions and it has led me to the
conclusion that at least in this case, their dismissals were
warranted.

70 Nevertheless, the manner in which they were both
dismissed was quite oppressive. A dismissal may still be
harshly carried out even if the dismissal may be warranted.
Indeed, sometimes the manner of a dismissal may be most
important factor: Shire of Esperance v. Mouritz (1991)
71 WAIG 891. In this case, I find the manner of the
dismissal to be most significant because Mr Winiarczyk’s
conduct was simply unwarranted. Indeed, he
acknowledged as much by his subsequent apologies to
both Ms Riley and Mr Grigg.

71 I therefore find that the dismissals of both Ms Riley and
Mr Grigg were oppressive by reason of the manner in
which they are taken to have been dismissed. However,
their claims of unfairness for the substantive reasons they
have argued are not made out.

72 There is no question of the Commission reinstating them
in their employment. They do not seek reinstatement by
virtue, at least, of the fact that they both are endeavouring
to run their own restaurant. Equally, reinstatement is
opposed by the respondent. I find that reinstatement is
impracticable and therefore turn to consider
compensation.

73 Compensation is to be ordered for the loss or injury arising
from the dismissal. Given that the oppressiveness of their
dismissals arises not from the reasons for the dismissals,
but from the manner in which they occurred, it is not
appropriate to calculate loss on the basis of the earnings
lost as a result of the dismissals. Rather, the loss, if any,
is to be seen by reference to the loss of the opportunity to
have been dismissed in a proper, professional manner. I
assess that loss as the equivalent of the period of
reasonable notice which is implied into their contracts of
employment. It is quite settled that in the absence of a
provision in an award, and of any express provision in
the contract of employment, the law would regard it as a
legal incident of the contract that it should be terminable
upon reasonable notice (Byrne v. Australian Airlines
Limited (1995) 185 CLR 410; see in this jurisdiction
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Tarozzi v. WA Italian Club (Inc) (1991) 71 WAIG 2499).
What constitutes reasonable notice is a question of fact
in each case where there is no term in the contract: Cohen
v. Nichevic [1976] WAR 183.

74 In the case of Mr Grigg, he himself considers a period of
two weeks as reasonable notice given that that is the period
he gave to Mr Winiarczyk. That is not inconsistent with
the application of the criteria in Tarozzi to Mr Grigg’s
employment. I find that two weeks’ notice would have
been reasonable to terminate Mr Griggs’s employment.
That represents the measure of his loss.

75 In the case of Ms Riley, a factor in her employment which
is significant is that she was employed on a casual basis.
Indeed, Mrs Christopher saw her employment as on a
shift basis. It was up to Ms Riley how many shifts she
worked. However, her employment was continuous. Her
employment was not on the basis that she completed a
shift and would not know whether she would be required
to work the next shift. Her employment was on a
continuous contract rather than on a series of separate
contracts even if her contract might be deemed “casual”
for the purposes of regulation 30B(1)(d) of the Workplace
Relations Regulations as referred to by the respondent
(Graham v. Bluesuits P/L t/a Toongabbie Hotel, 3/11/99,
Print S0282). I find that Ms Riley’s contract would
nevertheless warrant a period of notice of one week for it
to be fairly terminated. I note that both Ms Riley, and
apparently Mr Winiarczyk believed that no notice was
necessary. However, what is relevant is a proper
conclusion based upon the facts of their employment and
not just their own subjective beliefs.

76 The remaining issue is whether there has been established
an “injury” for the purposes of s.23A of the Act. The
word “injury” has not been exhaustively defined and
dismissal in virtually every case will cause the employee
disappointment, distress and a host of unpleasant personal
feelings (Manuel v. Pasminco Cockle Creek Smelter
(1998) 83 IR 135 at 162). I take into account the evidence
of Ms Riley at pages 54 and 55 of the transcript and the
evidence of Mr Grigg as to the altercation itself. As I
have indicated previously, in the ordinary run of cases,
no allowance for hurt feelings or distress is made (Timms
v. Philips Engineering (1999) 79 WAIG at 1328). I find
that compensation for injury is warranted in the
circumstances of this case.

77 The amount of compensation for injury is not susceptible
of precise mathematical calculation. In the circumstances
of this case, and distinguishing, for example, the facts of
Timms and also of Rogers v. Leighton Contractors (1999)
79 WAIG 3551 where awards of compensation were
made, I order the sums of $500.00 to each applicant as
compensation for the injury arising from the manner of
their dismissals.

78 The remaining matter is the claim of Ms Riley that she
has a benefit under her contract of employment which
has been denied her by the respondent. That benefit is
that if the restaurant made $10,000 for the week then she
was entitled to receive a $100 bonus and then for every
$1,000 after that the bonus would be $50. The claim is
made for the last part of the week for which she was
employed and which she worked.

79 While I am satisfied that the bonus as described was
indeed a part of her contract of employment, I find that
she has not made out her claim. I am satisfied that the
bonus would only be payable for the period in which she
worked and thus contributed to the restaurant’s turnover.
For that part week, she has not shown that the restaurant
made $10,000. Further, there is the positive evidence of
Mrs Christopher that the restaurant did not make the
threshold sum in any event (transcript p.190b). The claim
is dismissed.
Minutes of proposed orders now issue in both
applications.

2000 WAIRC 01587
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES KAYLENE ROSE RILEY, APPLICANT

v.
ROYALE ENTERPRISES PTY LTD,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 14 DECEMBER 2000
FILE NO/S APPLICATION 1599 OF 1999
CITATION NO. 2000 WAIRC 01587
_______________________________________________________________________________

Result Application alleging unfair dismissal
granted in part and denied contractual
entitlements dismissed

Representation
Applicant Mr G. McCorry appeared (as agent) on

behalf of the applicant.
Respondent Mr B. Duckham (of counsel) appeared

on behalf of the respondent.
_______________________________________________________________________________

Order.
HAVING HEARD Mr G. McGorry (as agent) on behalf of
the applicant and Mr B. Duckham (of counsel) on behalf of
the respondent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act 1979 hereby—

(A) DECLARES THAT:
(1) Royale Enterprises Pty Ltd dismissed Kaylene

Rose Riley;
(2) the dismissal of Kaylene Rose Riley by Royale

Enterprises Pty Ltd was unfair for procedural
reasons; and

(B) ORDERS THAT Royale Enterprises Pty Ltd forth-
with pay Kaylene Rose Riley

(1) the sum of $550.00 as compensation for the
loss; and

(2) the sum of $500.00 as compensation for the
injury,

 arising from the dismissal; and
(C) ORDERS THAT the application otherwise be dis-

missed.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

2000 WAIRC 01608
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES JOHN-PAUL GRIGG, APPLICANT

v.
ROYALE ENTERPRISES PTY LTD,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 15 DECEMBER 2000
FILE NO APPLICATION 1600 OF 1999
CITATION NO. 2000 WAIRC 01608
_______________________________________________________________________________

Result Application alleging unfair dismissal
granted in part.

Representation
Applicant Mr G. McCorry appeared (as agent) on

behalf of the applicant.
Respondent Mr B. Duckham (of counsel) appeared

on behalf of the respondent.
_______________________________________________________________________________
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Order.
HAVING HEARD Mr G. McGorry (as agent) on behalf of
the applicant and Mr B. Duckham (of counsel) on behalf of
the respondent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act 1979 hereby—

(A) DECLARES THAT—
(1) Royale Enterprises Pty Ltd dismissed John-

Paul Grigg;
(2) the dismissal of John-Paul Grigg by Royale

Enterprises Pty Ltd was unfair for procedural
reasons; and

(B) ORDERS THAT Royale Enterprises Pty Ltd forth-
with pay John-Paul Grigg

(1) the sum of $741.50 as compensation for the
loss; and

(2) the sum of $500.00 as compensation for the
injury,

 arising from the dismissal; and
(C) ORDERS THAT the application otherwise be dis-

missed.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

2000 WAIRC 01702
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES GRAHAM SARGANT, APPLICANT

v.
LOWNDES LAMBERT AUSTRALIA
PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 29 DECEMBER 2000
FILE NO APPLICATION 633 OF 2000
CITATION NO. 2000 WAIRC 01702
_______________________________________________________________________________

Result Application under s.29(1)(b)(ii) of the
Industrial Relations Act 1979 dismissed

Representation
Applicant Mr J F I Curlewis of counsel
Respondent Mr A D Lucev of counsel
_______________________________________________________________________________

Reasons for Decision.
1 This is an application made under s.29(1)(b)(ii) of the

Industrial Relations Act 1979 (“the Act”). Graham Sargant
(“the Applicant”) claims that he is owed the sum of
$98,377.22 being a benefit to which he is entitled under
his contract of employment, not being a benefit under an
Award or Order. The sum claimed is an amount of
$17,209.84 for eight (8) weeks’ pay in lieu of notice and
$81,167.38 as a redundancy payment.

Background
2 The Applicant has been employed in the insurance

industry for 47 years. In 1974 he was appointed State
Manager of HG Poland Australia Pty Ltd. In or about the
same time HG Poland Australia Pty Ltd (subsequently
Wigham Poland WA Pty Ltd) was appointed to represent
Lowndes Lambert Group in Western Australia. In early
1985 the Applicant through a company Texion Pty Ltd
purchased the Western Australian portfolio of clients from
Wigham Poland WA Pty Ltd. Texion Pty Ltd thereafter
traded, on a franchisee basis, as Lowndes Lambert
Western Australia. On 1 October 1986 his company
Texion Pty Ltd sold its insurance broking book to a
company constituted for this purpose, Lowndes Lambert
(WA) Pty Ltd and the Applicant was employed by
Lowndes Lambert (WA) Pty Ltd from 1 October 1986
under a comprehensive service agreement for two years
until 30 September 1988. At the expiration of the 2-year
period, the service agreement was not extended. However

the Applicant continued to be employed by Lowndes
Lambert (WA) Pty Ltd until the company was placed in
voluntary liquidation in or about 1991. From that time
onwards the Applicant was employed by Lowndes
Lambert Australia Pty Ltd (“the Respondent”) as the
Western Australian State Manager.

3 In November 1999 the Respondent announced a proposed
merger between Lowndes Lambert and the Heath Group.
The merger was effected in December 1999, but the
merger did not physically take place until on or about 1
April 2000.

4 Prior to the merger of Lowndes Lambert and Heath
Groups, Mr Bill Grierson was the Western Australian State
Manager of the Heath Group.

5 On 24 March 2000 the Applicant spoke to Mr Robert
Borsak, who was then the Chief Operating Officer of the
Respondent, about the merger. Mr Borsak was visiting
Perth from New South Wales. He was met at the airport
by the Applicant who drove him to the Sheraton Perth
Hotel. During the course of the journey in a discussion
about the proposed merger the Applicant commented that
Mr Grierson was very much younger than him and that
he anticipated that he would want the top job in Perth in
the merged agency. The Applicant testified that Mr Borsak
informed him that Mr Grierson had stated that he wanted
the position of number one in Perth in the merged group
and he (the Applicant) replied that “if that was to be the
case I would prefer to take redundancy”.

6 Mr Borsak agreed that the Applicant would be made
redundant. Whilst the reasons why the Applicant wished
to be made redundant and some of the terms of the
redundancy agreement are in dispute, it is common ground
that an agreement was ultimately reached that the
Applicant’s employment would terminate on 14 April
2000 and the Applicant would receive eight (8) weeks’
pay in lieu of notice and a redundancy payment equivalent
to three (3) weeks’ pay for each completed year of service
to be calculated at the rate of his total salary package
(“the redundancy package”).

7 Following the merger, Mr Grierson was not appointed as
State Manager of the merged group. Mr Neil Magee was
appointed to that position on 3 April 2000.

Application to amend
8 In opening Mr Curlewis on behalf of the Applicant sought

to amend the Applicant’s claim to claim, in the alternative,
a denied contractual benefit of a sum of $111,863.96,
being a payment for reasonable notice calculated at 52
weeks’ salary at $2,151.23 per week.

9 Mr Lucev on behalf of the Respondent opposed the
amendment on grounds that the Respondent was taken
by surprise by the application to amend, as no notice of
the amendment was given until it was raised in opening.
Mr Lucev also submitted that the Respondent would be
significantly prejudiced if the amendment was granted
as the Respondent had no opportunity to prepare a defence
to such a claim.

10 After considering the application to amend, I refused the
application on two grounds.

11 In BP Refinery (Westernport) Pty Ltd v Hastings Shire
Council (1977) 52 ALJR 20 (adopted with approval in
Codelfa (1982) 149 CLR 337 at 347) the majority of the
High Court summarised the conditions necessary to
ground the implication of a term in a contract as follows—

“(1) it must be reasonable and equitable;
(2) it must be necessary to give business efficacy to

the contract, so that no term will be implied if the
contract is effective without it;

(3) it must be so obvious that ‘it goes without say-
ing’;

(4) it must be capable of clear expression;
(5) it must not contradict any express term of the

contract.”
12 In light of the fact that the Applicant’s case is that he

initiated the termination of his employment contract and
that it was expressly agreed that he be paid eight (8)
weeks’ pay in lieu of notice, I concluded that a claim for
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payment of a sum for reasonable notice by the employer
was not open at law, as such a term would contradict the
express terms of the agreement to terminate.

13 The second ground on which the application was refused
is that I was satisfied that the Respondent would be
prejudiced if the amendment was allowed without
adjourning the hearing to enable the Respondent to
prepare its case in respect of the proposed alternative
claim. The Applicant did not raise the matter until
opening. In my view, the Applicant should have raised
the issue earlier and could have done so when
interlocutory issues were dealt with by the Commission
on 1 November and 8 November 2000.

The Respondent’s evidence
14 Mr Borsak gave evidence that he had a long-standing

close working relationship with the Applicant. He said
that on 24 March 2000 the Applicant advised him he
wanted to retire. He said he responded by saying to the
Applicant that he was prepared to offer him a generous
redundancy package on the basis that he stay on as a
consultant and assist in the transfer of clients and business.
Mr Borsak said the Applicant then asked “What will you
pay me?” to which he (Borsak) replied, “I’ll pay you eight
weeks’ notice and three weeks per year of service as a
redundancy. We will need to sort out your consultancy
fees later.” He said the Applicant agreed to these items
and informed him that he intended to take a break at
Margaret River and he would talk to Mr Grierson to reach
an arrangement to guarantee continuity of business.

15 Mr Borsak testified that later that morning he arranged
for the Applicant to meet Mr Grierson at the offices of
Heath as it was anticipated at that time that Mr Grierson
would take on many of the Applicant’s responsibilities
and that he recalled saying words to the following effect
to the Applicant and Mr Grierson—

“Graham, I would like to introduce you to Bill
Grierson. Graham has decided to accept a redun-
dancy payment but will be continuing on as a
consultant to help you with our business. I need
Graham to introduce you to your clients and assist
with the handover of business to Bill. I don’t care
how long this takes. I want to ensure that there is a
smooth transition. I will leave it with you to come
up with the terms of the consultancy arrangement. I
will arbitrate it.”

16 Mr Grierson gave similar evidence.
17 Mr Grierson said that he arranged to have lunch with the

Applicant on 27 March 2000. He produced a diary
notation of the appointment. Prior to lunch he attended
the offices of Lowndes Lambert. However it appears from
his diary that he attended the office on 29 March 2000.
He said Mike Raymond was there from the Lowndes
Lambert Queensland office. After a short period of time
he (Grierson) left the office with the Applicant and had
lunch with him at a restaurant at the Novotel Hotel. He
testified that whilst at lunch he gave the Applicant a copy
of a consultancy agreement and discussed the agreement
with him. He said—

“It was very much up to Graham to determine the
exact parameters. We gave him the form but we didn’t
discuss anything like minimum hours or actual com-
pensation or things of that nature. He hadn’t, I don’t
believe, fixed in his mind whether he wanted to work
two days or four days, whether he wanted to only
have relationships with the clients that he was han-
dling at Lowndes, or do something broadly, so it
was there really as a document that was tabled to
say, ‘Okay, here it is. Now you come back to us and
let us know.’ “

18 When asked what was the Applicant’s reaction to the
discussion Mr Grierson said—

“He simply took the document and said that he would
look at it, and really that was pretty well the reaction
that I’d expected. It was there to start the process of
documenting, I guess, the understanding we had. …
The understanding was that Graham would continue
with the company post-merger in a consultancy-type

role, and the instructions to me from Robert were to
come to an arrangement that he was happy with, and
there were no defined parameters on that; it was re-
ally, ‘Do something that works.’ But there was always
a very clear understanding that he would be remain-
ing aligned to us.”

19 Mr Grierson was not ultimately appointed as the State
Manager for the merged agency. Mr Neil Magee was
appointed to that position on 3 April 2000. Mr Magee
testified that on 11 April 2000 he met with the Applicant
and Mr Grierson in the office of Lowndes Lambert to
discuss the merger. His evidence is that words to the
following effect were said—
“BG: Graham, I would like to introduce you to Neil

Magee who has been appointed to the position
of General Manager.

GS: Nice to meet you.
BG: I have told Neil that you are taking a redundancy

but will be staying on as a consultant to assist us
with the merger and the handover of business.

NM: I will need to sit down with you over the next
few weeks to deal with several issues. We need
to work out who the clients of the business are,
what activity is going on, what resources we have,
what staffing we wish to have in place once the
merger occurs, and who will be responsible for
the allocation of files.

BG: We will be relocating to the Heath offices shortly
and we will also need to work out how this trans-
fer will proceed.

GS: I will be taking a short break up to Margaret River
but we can deal with some of these matters on
my return.”

20 Mr Grierson testified that at the Lowndes Lambert office
on 11 April 2000 he asked the Applicant how he was
going with the consultancy agreement. He said the
Applicant replied—

“Don’t pressure me about that just yet, Bill. Right
now, I just want to go down the Margaret River and
forget about insurance broking for three weeks. I’m
not taking my mobile phone. I don’t want to talk to
anyone. I just want to relax for a few weeks.”

21 On 13 April 2000 the Applicant received a cheque from
the Respondent for a sum including the amounts for the
severance payment and for the payment in lieu of notice.
On the same day the Applicant visited the Heath office
and spoke to Mr Magee. Mr Magee gave evidence that
the Applicant offered him his keys to the Lowndes
Lambert office and informed him that he had accepted
employment with a direct competitor of the Respondent
and would commence on 17 April 2000.

22 Mr Magee and the Applicant then went back to the
Lowndes Lambert office, obtained a printout of all clients
and the Applicant informed Mr Magee that a number of
the Respondent’s clients whom he had dealings with for
a number of years would follow him. Mr Magee then
asked the Applicant to leave the office.

23 Mr Magee gave evidence that after the Applicant left on
13 April 2000, he prepared a letter for Mr Borsak to sign
and send to all of Lowndes Lambert’s major clients
stating—

“With the announcement of a Global merger between
Lambert Fenchurch Group and Heath Group we are
now completing the integration of our offices in
Australia.
Whilst the Regulatory Authorities in Australia are
proceeding towards final approval, we are pleased
to advise you of the appointment of Mr Neil T Magee
as General Manager of Western Australia.
It is our intention to make contact with you and ar-
range a time to meet with the Service Team to discuss
your Insurance Programme.
We are confident with the additional resources of
the Group we are in a stronger position to service
your requirements.
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We value our relationship and look forward to work-
ing with you in the future.”

24 Mr Magee said that on the next day he and another staff
member telephoned each of the Respondent’s clients to
make appointments. He said he telephoned 14 clients but
most did not wish to attend an appointment. He said he
secured five appointments, of which two indicated to him
that they would be transferring their business to West
Coast Risk Management.

25 The Respondent subsequently cancelled the cheque the
Applicant had received on 13 April 2000.

26 The Applicant commenced working for West Coast Risk
Management on 17 April 2000. The Respondent contends
that the Applicant poached clients of the Respondent. It
is also contended in the Respondent’s answer that the
Applicant poached an employee of the Respondent,
although this issue was not pressed at trial.

The Applicant’s evidence
27 The Applicant testified that when he spoke to Mr Borsak

in the car on 24 March 2000 Mr Borsak agreed to make
him redundant. He said that it was a brief conversation in
which Mr Borsak advised him that when he returned to
Sydney he would get back to him with some redundancy
figures. The Applicant said that Mr Borsak asked him
what he was going to do after the redundancy and he
responded that he did not have any definite plans but he
had a couple of things in mind and would pursue them.
The Applicant said he advised Mr Borsak he was going
to Margaret River for a few days to think things out.

28 The Applicant later met Mr Borsak at about 11:00am that
morning and they both went to see Mr Grierson at the
Heath Group office and that after the start of the meeting
Mr Borsak announced to Mr Grierson that the Applicant
had accepted redundancy. The Applicant said that the only
other matter discussed at the meeting was a requirement
that he produce the revised 2000/2001 Lowndes Perth
Budget for Mr Grierson to incorporate into the Perth
merger budget figures for submission to Mr Borsak in
the Sydney office. The Applicant says that he later went
to lunch with Mr Grierson and Mr Borsak at Frasers
Restaurant in Kings Park but there was little, if any,
business conversation.

29 The Applicant testified that he was not informed as to
what he was to be paid on becoming redundant until he
spoke to Ms Vivian McEwen, the Respondent’s Company
Secretary. The Applicant testified that Ms McEwen rang
him on either 27 or 28 March 2000 and he asked whether
he would be paid eight weeks’ pay in lieu of notice and
three weeks’ pay per year of service, holiday pay and
long service leave as per the award to which Ms McEwen
replied “Yes.” The Applicant also said that Ms McEwen
asked him whether his date of termination could be by
14 April 2000, to which he agreed.

30 The Applicant said that on 28 or 29 March 2000 Mr
Grierson came to the office and gave him a document
that Mr Grierson said was a Heath consultancy agreement.
He testified that he did not ask or knew why it was given
to him. Further he said he did not read the document.

31 Further he strongly contended in his evidence that no
one had ever suggested to him that he work as a consultant
for the Respondent. He said that the first time consultancy
was ever mentioned was when Mr Grierson visited his
office for a brief visit and handed him the consultancy
document. The effect of his evidence was that there was
no discussion about the consultancy agreement. He also
testified that Mr Grierson did not raise the issue with him
again.

32 In cross-examination, it was put to the Applicant that he
invited Mr Grierson to lunch on 29 March 2000, as it
was ‘his buy’. Further that he and Mr Grierson had lunch
together at the Novotel Langley Perth. The Applicant
testified that he did not go to lunch with Mr Grierson that
day. However when counsel for the Respondent, Mr
Lucev, presented to him a copy of the Applicant’s
American Express Corporate Card Account and a
customer copy of a receipt signed by him for $73.50 for
food, beverages and a $10 tip, he conceded he had had
lunch at the Novotel Langley that day.

33 The Applicant gave evidence that following the initial
announcement date of the intended merger between the
Respondent and the Heath Group in November 1999, he
received a number of phone calls from brokers in Perth
indicating their interest in offering him work. One
company was Sunset Coast Nominees Pty Ltd trading as
West Coast Risk Management. On 10 April 2000, the
Applicant met with Mr Kim Hanson, a director of West
Coast Risk Management. The Applicant said that he
advised Mr Hanson that he was not interested in business
development, that is, introducing new business, cold
canvass door knocking and the like. The Applicant said
that Mr Hanson advised him that he did not need or want
him to do that sort of activity. The Applicant says that Mr
Hanson informed him that if employed by West Coast
Risk Management he would be required to foster existing
West Coast contacts and assist in marketing and quotation
submissions. On Wednesday, 12 April 2000 the Applicant
met with Mr Hanson again. The outcome of their
discussion was that he agreed to join West Coast Risk
Management as an Account Director. Arrangements were
then made for the Applicant to commence work on
Monday, 17 April 2000.

34 On 13 April 2000, the Applicant received from Mr Borsak
a termination letter attaching a cheque for his redundancy
payment and a document, which set out the redundancy
payment calculations. The letter states as follows—

“It is with regret that I must inform you that your
employment with Lowndes Lambert is to be termi-
nated as from 14th April, 2000. Unfortunately, your
position is now redundant and no other suitable
employment is available.
We are prepared to make the following payment, less
any outstanding advance owed to the company, see
schedules attached—

• 8 weeks’ payment of salary package in lieu of
notice.

• 3 weeks’ payment of salary package for each
completed year of service plus pro rata thereof.

• Full payment of outstanding long service leave
and annual leave entitlements to date and pro
rata payment of outstanding motor vehicle al-
lowance.

With regard to superannuation, as a member of the
Lowndes Lambert fund, the fund will be notified
and they will contact you in regard to your ongoing
requirements. If you have any queries in this regard
please contact Vivien McEwen.
Would you please make arrangements to return all
of Lowndes Lambert’s property, which may be in
your possession, either in the office or at home. We
will require the return of such things as office keys,
security cards, credit cards or other company prop-
erty prior to you leaving us on 14th April, 2000.
Of course, it is implicit that any information of a
confidential nature, such as details of specific cli-
ents and their insurance requirements, has been
obtained at a great expense to Lowndes Lambert and
associated group companies and, therefore, is now
and remains, the property of Lowndes Lambert Aus-
tralia Pty Limited. All such confidential information
belonging to Lowndes Lambert must not be disclosed
to any person after termination of your employment.
We thank you for your past service and wish you
every success in your search for a new position.”

35 The Applicant deposited the redundancy cheque in his
bank on the morning of 13 April 2000 and went to the
Heath Perth office and spoke to Mr Neil Magee. The
Applicant informed Mr Magee he had obtained full-time
employment at West Coast Risk Management
commencing Monday, 17 April 2000.

36 The Applicant said that Mr Magee accompanied him to
the Lowndes Lambert Perth Office. The Applicant
arranged for a computer printout of a list of the Perth
clients. As they looked at the list, the Applicant said that
he made the comment to Mr Magee that he had been
looking after some clients for close to 26 years and he
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expected that some clients might want him to continue
looking after them. The Applicant said that he had not at
that time contacted any of the Respondent’s clients or
advised them that he was leaving except for one client,
Broad Constructions. He said he had spoken to the client
at Broad Construction on 7 April 2000 and advised them
that he was being made redundant. The Applicant said
that he handed his office keys to Mr Magee and left the
office of Lowndes Lambert. He said he did not return to
the office on Friday, 14 April 2000 because Mr Magee
advised him that he did not want him in the office and he
had handed his keys to Mr Magee.

37 On 17 April 2000 the Applicant commenced employment
with West Coast Risk Management and immediately
began contacting clients of the Respondent to advise them
that he had left Lowndes Lambert WA from 14 April 2000
and requested appointments with a view to obtaining
agreement from these clients appointing West Coast Risk
Management as their insurance broker. When cross-
examined the Applicant conceded that in the three weeks
that followed 17 April 2000 he was successful in
persuading a number of the Respondent’s clients to cancel
their existing arrangements with the Respondent and to
enter into new arrangements with West Coast Risk
Management. When asked what was the value of the
business cancelled, he said that the loss to the Respondent
was approximately 50% of the Perth budget. It was
apparent from his evidence that in the first three weeks
that he worked for West Coast Risk Management the only
persons he contacted to canvass business were clients of
Lowndes Lambert.

38 Most of the Respondent’s clients who “followed” the
Applicant were long-standing clients and some were
clients that had been acquired by the Respondent when it
purchased a broking book of clients from the Applicant’s
company in October 1986.

Issues in dispute
39 The Applicant says that the terms of the redundancy

package were unconditional.
40 The Respondent says that the Applicant was offered and

accepted the redundancy package on the following
conditions—

(a) following termination, the Applicant would pro-
vide services to the Respondent as a consultant;

(b) as a consultant, the Applicant would assist in the
handover of clients and business to the incoming
management of the Respondent’s Western Aus-
tralian division;

(c) the Applicant would not use or disclose informa-
tion of a confidential nature, including details of
specific clients of the Respondent and their in-
surance requirements.

41 The Respondent says that the Applicant breached the
conditions of the redundancy package in that—

(a) the Applicant, by his actions evinced an inten-
tion not to continue with the Respondent as a
consultant;

(b) the Applicant, by his actions evinced an inten-
tion not to assist the Respondent with the
handover of clients and business to the new man-
agement of its Western Australian division; and

(c) the Applicant used for his own benefit and for
the benefit of his new employer, information of a
confidential nature including details of specific
clients of the Respondent and their insurance re-
quirements.

42 The Respondent contends that the Applicant repudiated
the terms of his employment which repudiation was
accepted by the Respondent.

43 The Respondent also contends that the Applicant resigned
from his employment with the Respondent on 13 April
2000 to take up employment with a competitor.

44 Further, and in the alternative, the Respondent contends
that the Applicant was summarily dismissed on 14 April
2000.

45 The Respondent contends the grounds for the repudiation
or summary dismissal are as follows—

(a) the Applicant failed to disclose to the Respond-
ent that he had accepted employment with a direct
competitor of the Respondent and intended to
poach the clients of the Respondent, in circum-
stances where the Applicant was obliged to do
so;

(b) the Applicant evinced an intention to and did take
advantage of business opportunities which arose
out of his employment with the Respondent and
which he was not entitled to take;

(c) the Applicant evinced an intention to and did use
for his own benefit and for the benefit of his new
employer, information of a confidential nature in-
cluding details of specific clients and suppliers
of the Respondent and their insurance require-
ments;

(d) the Applicant evinced an intention to and did
breach the post-employment restraints contained
in his contract of employment.

46 The Respondent also contends that the Applicant, as a
State Manager of the Respondent, owed fiduciary
obligations to the Respondent which prevented him from
exploiting business opportunities which arose during the
course of his employment, and further required him to
fully disclose to the Respondent any conflicts of interests
with the business of the Respondent as soon as they arose.

Names of clients and names of client contacts
47 Mr Richard Tween, the former executive chairman of

Lowndes Lambert Group in Australia, gave evidence on
behalf of the Applicant that the identity and client contacts
of the clients of Lowndes Lambert were not sensitive
confidential information. When cross-examined he said
that in Sydney where he worked that most competitors
knew the names of clients of their competitors.

48 Mr Andrew Donnelly from West Coast Risk Management
testified that in a very general sense his firm knew who
the major clients of competitors are and that he did not
regard this information as confidential. He also said that
there are some publications that provide such information.
Mr Donnelly, however, conceded that his company does
not publicly make available the names of clients and
names of client contacts. Further he conceded that his
firm treats such information confidential to his firm.

49 When cross-examined the Applicant gave similar evidence
to Mr Donnelly. He agreed that Lowndes Lambert did
not publish the names of their clients and kept that
information confidential.

50 Mr Borsack and Mr Grierson gave evidence that the
identity of clients of Lowndes Lambert and their contact
persons is sensitive confidential information.

51 When Mr Borsack was asked why the information is
confidential he said—

“Because the nature of insurance broking being a
purely services company, the insurance register, or
the book of business, of the insurance broker is, in
fact, its only real income producing asset. It is al-
most as important as the staff. I mean, an insurance
broking company really only has two key assets. First
of all is the staff, and secondly is its broker regis-
ter——broking income register, all the details of its
clients, its clients list, its book, its register, whatever
you call it. They are the key to your operations.”

52 Further when asked whether confidentiality of
information is more or less important during the merger
process Mr Borsack said—

“… when you’re bringing two organisations with
different cultures together, when you’re bringing two
sets of clients together, you have to be very careful
that you, first of all, pay due diligence to the people
concerned—the management and the staff—and
flowing from that, you have to then also obviously
be very careful about how you foster or steward the
merging of the business so that you don’t lose any
clients, and mergers just don’t work if you were to
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bring one company and another one together and
make back offers and asynergies (sic) and then lose
the business at the front end. A key part of that proc-
ess is keeping the people happy, but even more
importantly by them doing that, you keep the clients
happy. Clients want a continuity of service, espe-
cially when there’s a large merger going on.”

53 Mr Borsak also testified that if the Respondent had known
that the Applicant was not going to enter into a
consultancy agreement, he would have planned and
effected a detailed handover of accounts and clients. He
said that after planning, such a process would take at least
a month to complete. During that period the Applicant
would take Mr Grierson or the person who took over the
Applicant’s role to personally meet all of the clients and
do a formal handover of all of the clients.

Findings of fact: Resignation

54 Although Mr Borsak testified that he had been informed
that the Applicant had resigned on 13 April 2000, the
evidence given by the Applicant and Mr Magee is
inconsistent with that conclusion.

Findings of fact: Terms of the Redundancy Package

55 Credibility is a key issue in the determination of the terms
of the redundancy package. Having heard the witnesses
and considered all of the evidence, I consider that the
evidence of Mr Borsak, Mr Grierson and Mr Magee to
be more plausible than the evidence given by the
Applicant. Where the Applicant’s evidence differs from
the evidence given by the Respondent’s witnesses, I accept
their evidence.

56 In making this finding I have regard to all of the evidence
and in particular to the following matters—

(a) The Applicant’s evidence that he did not know
why Mr Grierson gave him a copy of consultancy
agreement, or that at no time prior to the termi-
nation of his employment was there any
discussion with Mr Borsak, Mr Grierson or Mr
Magee about him working as consultant, is not
plausible given the fact that he was given a con-
sultancy agreement to consider, and the short time
that elapsed between when it was agreed he would
become redundant and the agreed date of his de-
parture.

(b) Further the Applicant’s evidence that he did not
read the consulting document is inconsistent with
a man who has considerable business experience.

(c) I accept that the actions of Mr Borsak in agree-
ing to the termination of the Applicant’s
employment in a period of three weeks would
not have been taken unless the Applicant had led
Mr Borsak to understand he would enter into a
consultancy agreement and as a consultant assist
in the handover with clients. Clearly the Respond-
ent did not take any steps to effect a handover or
to protect its business prior to 13 April 2000.

(d) Further the Applicant’s evidence in respect of the
following matters was unsatisfactory—

• When cross-examined about having lunch
with Mr Grierson on 29 March 2000, until
confronted with documentary evidence, the
Applicant denied having lunch with Mr
Grierson on that day.

• The Applicant wrote a letter to one of the
Respondent’s clients, Hammon Osborne
Ltd, on 17 April 2000 and stated in that
letter that he had not made any contact with
Mr Craig Roddy, Huntleigh’s Financial
Controller in Perth. When cross-examined
he conceded that statement was wrong, as
he had telephoned Mr Roddy prior to send-
ing the letter.

57 Accordingly, I find that the terms of the redundancy
package agreed to by the Applicant are as set out in
paragraph 40 of these reasons.

Whether the Terms of the Redundancy Package are enforceable
58 The Applicant contends that if the Commission finds that

the parties agreed that it was a term of the redundancy
package that the Applicant enter into a consultancy
agreement, such a term is unenforceable as there was no
more than “an agreement to agree”.

59 Accordingly, the Applicant contends that in law a contract
to enter into a contract is unenforceable. This principle is
not without qualification. In some circumstances the law
recognises a promise to negotiate. As President Kirby P
in Coal Cliff Collieries Pty Ltd v Sijehama Pty Ltd (1991)
24 NSWLR 1 at 26-27 observed—

“… In many contracts it will be plain that the prom-
ise to negotiate is intended to be a binding legal
obligation to which the parties should then be held.
The clearest illustration of this class will be cases
where an identified third party has been given the
power to settle ambiguities and uncertainties: see
Foster v Wheeler (1888) LR 38 Ch D 130; Axelsen v
O’Brien (1949) 80 CLR 219 and Biotechnology (at
136). But even in such cases, the court may regard
the failure to reach agreement on a particular term
as such that the agreement should be classed as illu-
sory or unacceptably uncertain: Godecke v Kirwan
(at 646) and Whitlock v Brew (1968) 118 CLR 445
at 456. In that event, the court will not enforce the
arrangement.
In a small number of cases, by reference to a readily
ascertainable external standard, the court may be able
to add flesh to a provision which is otherwise unac-
ceptably vague or uncertain or apparently illusory:
see, eg, Powell v Jones [1968] SASR 394 at 399;
Sweet and Maxwell Ltd v Universal News Services
Ltd [1964] 2 QB 699; cf Meehan v Jones (1982)
149 CLR 571 at 589; Jillcy Film Enterprises (at 521);
Ridgeway Coal Co (at 408).
Finally, in many cases, the promise to negotiate in
good faith will occur in the context of an ‘arrange-
ment’ (to use a neutral term) which by its nature,
purpose, context, other provisions or otherwise
makes it clear that ‘the promise is too illusory or too
vague and uncertain to be enforceable’: see McHugh
JA in Biotechnology (at 156) and Adaras Develop-
ment Ltd v Marcona Corporation [1975] 1 NZLR
324 at 331.”

60 Mr Borsak testified that the Applicant agreed to enter
into a consultancy agreement whereby part of the services
provided would be to assist in the handover of clients
and businesses to the incoming management of the
merged agency. He readily conceded that no finalised
agreement as to the terms of the consultancy was reached.
He said he left the negotiations to Mr Grierson.

61 Mr Grierson provided the Applicant with a copy of a draft
consultancy agreement. However, no agreement was
reached about the terms of the agreement. In particular,
terms in respect of minimum hours, rate of payment for
services or duration of the contract were not discussed.

62 In my view, the present case is one in which no binding
and enforceable obligation has been created, as the
essential or critical terms of the bargain have not been
agreed upon. In particular, terms such as fees, hours and
term of the agreement are not ones that the Commission
can appeal to objective standards to fill in the blanks. It
follows, therefore, that the term of the redundancy
package to enter into a consultancy agreement is
unenforceable.

Post-Employment Constraints
63 The Respondent contends in the Amended Notice of

Answer and Counter Proposal that it was a term of the
Applicant’s employment contract with the Respondent
that during and after his employment with the Respondent,
he would not divulge or use the confidential information
of the Respondent, or any information concerning the
business or finances of the Respondent or any of its
dealings, transactions, or affairs other than for the benefit
of the Respondent and in the proper course of his
employment. Further, the Respondent contends in the
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Amended Notice of Answer and Counter Proposal that it
was a term of the Applicant’s employment contract that
after the termination of his employment, for a period of
two years, he would not (inter alia) work for a competitor
of the Respondent within a 25km radius of the G.P.O. in
Perth or poach clients of the Applicant (sic).

64 It emerged however during the course of the hearing, that
the Applicant’s terms and conditions of employment were
not subject to the terms of a written agreement as the
only written contract (termed a service agreement) expired
in October 1988.

65 Mr Borsak in the letter of termination dated 11 April 2000
stated that “it is implicit that any information of a
confidential nature, such as details of specific clients and
their insurance requirements … must not be disclosed to
any person after termination of your employment”. This
statement having been made after the redundancy
agreement was reached on 24 March 2000 cannot in law
be characterised an express term of the redundancy
package.

Duty of Confidentiality and Good Faith

66 As a general principle during the period of employment
employees are bound by an implied duty of good faith or
fidelity. During the employment relationship the employer
is entitled to control and take the benefit of information
generated or acquired by workers performing their duties
required by their contract of service. Any unauthorized
use of this information will breach this duty. Once the
employment relationship comes to an end, the duty of
fidelity will not prevent the employees from drawing on
that information unless it is protected by the duty of
confidentiality. Unlike the duty of fidelity, the duty of
confidentiality applies after the employment relationship
has ended. However, the duty is only breached by the
disclosure of secret information. (A Stewart, Drafting and
Enforcing Post-Employment Restraints (1997) 10 AJLL
181 at 187-188).

67 It is contended by the Respondent that the Applicant
breached the duty of confidentiality after the employment
relationship ended by exclusively soliciting the
Respondent’s clients from 17 April 2000 to 10 May 2000
on behalf of West Coast Risk Management. The result of
his efforts is that in that period of time 33 Western
Australian insurance broking clients cancelled their
contracts with the Respondent and engaged West Coast
Risk Management as their broker, which resulted in a
loss of approximately 50% of the value of the
Respondent’s budget for Western Australian business.

68 The Respondent contends in the Amended Notice of
Answer and Counter Proposal that the Applicant used
information of a confidential nature including details of
specific clients and their insurance requirements.
However, the evidence establishes that the Applicant did
not make use of any information until after the
employment relationship ended.

69 The Respondent also contends the Applicant made use
of information acquired in the course of his employment
in respect of their insurance requirements by writing to
two of the Respondent’s clients and making observations
in respect of the capacity of the merged company to
service the requirements of those clients. In a letter to
Hammon Osborne Ltd on 17 April 2000 the Applicant
stated—

“I wish to advise that I have been made redundant as
Managing Director of Lowndes Lambert Western
Australia with effect from Friday, 14th April 2000,
as a result of the Company’s global merger with
Heath Group Limited.
You may be aware that the Heath Group has, from
its beginning in Australia, specialised in the insur-
ance broking needs for the major industrial
companies i.e. manufacturing, oil, energy and gas
industries. The merger may bring some change in
the future to that focus, but locally, the merged com-
pany is not in any way structured to the servicing of
the smaller business.

With effect from Monday, 17th April 2000 I have
joined a Perth broking company, West Coast Risk
Management, as an Account Director. West Coast is
a young broking company staffed with energetic and
experienced brokers having the ability to provide top
service to Huntleigh Healthcare Pty Ltd’s local in-
surance requirements.
I would appreciate the opportunity to continue act-
ing as correspondent to Hammon Osborne Ltd in
Australia in servicing Huntleigh Australia’s local
insurance needs. At this stage I have not made any
contact with Mr Craig Roddy, Huntleigh’s Finan-
cial Controller in Perth pending receipt of your early
advices.
I look forward to hearing from you shortly.”

70 The Applicant also wrote to Athans & Taylor and made
similar statements to the matters stated in the first three
paragraphs of the letter to Hammon Osborne Ltd.

71 The Applicant argues that he did not make use of
confidential information that all he did was contact clients
of the Respondent who were personally known to him.
Further he argues that the names of clients are not
information that is in fact, or in law, confidential.

72 I am satisfied that the identity of the Respondent’s clients,
their addresses, telephone numbers and identities of
persons in each client organisation with whom the
Respondent deals with, is in some sense, confidential.
However, I am of the view that that information is not
protected by the duty of confidentiality.

73 In Faccenda Chicken Ltd v Fowler [1985] 1 All ER 724
Goulding J at first instance held at 731 that there are two
classes of confidential information—

“… First there is information which, because of its
trivial character or its easy accessibility from public
sources of information, cannot be regarded by rea-
sonable persons or by the law as confidential at all.
The servant is at liberty to impart it during his serv-
ice or afterwards to anyone he pleases, even his
master’s competitor. An example might be a pub-
lished patent specification well known to people in
the industry concerned … Second, there is informa-
tion which the servant must treat as confidential,
either because he is expressly told it is confidential,
or because from its character it obviously is so, but
which once learned necessarily remains in the serv-
ant’s head and becomes part of his own skill and
knowledge applied in the course of his master’s busi-
ness. So long as the employment continues, he cannot
otherwise use or disclose such information without
infidelity and therefore breach of contract. But when
he is no longer in the same service, the law allows
him to use his full skill and knowledge for his own
benefit in competition with his former master; …”

74 The Court of Appeal affirmed the decision of Goulding J
[1986] 1 All ER 617 and held at 625—

“… Having considered the cases to which we were
referred, we would venture to state these principles
as follows—

(1) Where the parties are, or have been, linked
by a contract of employment, the obliga-
tions of the employee are to be determined
by the contract between him and his em-
ployer: cf Vokes Ltd v Heather (1945) 62
RPC 135 at 141.

(2) In the absence of any express term, the
obligations of the employee in respect of
the use and disclosure of information are
the subject of implied terms.

(3) While the employee remains in the employ-
ment of the employer the obligations are
included in the implied term which imposes
a duty of good faith or fidelity on the em-
ployee. For the purpose of the present
appeal it is not necessary to consider the
precise limits of this implied term, but it
may be noted: (a) that the extent of the duty
of good faith will vary according to the
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nature of the contract (see Vokes Ltd v
Heather); (b) that the duty of good faith
will be broken if an employee makes or
copies a list of the customers of the em-
ployer for use after his employment ends
or deliberately memorises such a list, even
though, except in special circumstances,
there is no general restriction on an ex-
employee canvassing or doing business
with customers of his former employer (see
Robb v Green [1895] 2 QB 315, [1895-9]
All ER Rep 1053 and Wessex Dairies Ltd v
Smith [1935] 2 KB 80, [1935] All ER Rep
75).

(4) The implied term which imposes an obli-
gation on the employee as to his conduct
after the determination of the employment
is more restricted in its scope that that
which imposes a general duty of good faith.
It is clear that the obligation not to use or
disclose information may cover secret
processes of manufacture such as chemi-
cal formulae (see Amber Size and Chemical
Co Ltd v Menzel [1913] 2 Ch 239), or de-
signs or special methods of construction
(see Reid Sigrist Ltd v Moss Mechanism
Ltd (1932) 49 RPC 461), and other infor-
mation which is of a sufficiently high
degree of confidentiality as to amount to a
trade secret.
The obligation does not extend, however,
to cover all information which is given to
or acquired by the employee while in his
employment, and in particular may not
cover information which is only ‘confiden-
tial’ in the sense that an unauthorised
disclosure of such information to a third
party while the employment subsisted
would be a clear breach of the duty of good
faith.”

75 I am of the view that canvassing the Respondent’s clients
comes within Goulding’s second class of confidential
information and is not protected by the legal duty of
confidentiality after the employment relationship ended.
Further, in the absence of any evidence that in making
the comments to Hammon Osborne Ltd and Athans &
Taylor about his opinion of the structure of the merged
company was based on confidential information, I am of
the view that the statement of that opinion does not breach
the duty of confidentiality. In any event the Respondent
contends the Applicant’s opinion is wrong.
Notwithstanding my conclusion, for the reasons that
follow I am of the view that the making of these statements
to the two clients of the Respondent formed part of a
course of conduct that breached the Applicant’s fiduciary
obligations to the Respondent.

The Applicant’s Fiduciary Obligations to the Respondent
76 The relationship of employer and employee is ordinarily

recognised as fiduciary (Hospital Products Ltd v United
States Surgical Corporation (1984) 156 CLR 41 per
Gibbs CJ at 68, per Mason J at 96 and Dawson J at 141.
In relation to the fiduciary duty of a manager
contemplating the end of an employment relationship,
Mason J observed at 104—

“In Blyth Chemicals Ltd v Bushnell (1933) 49 CLR
66 at 82, Dixon and McTiernan JJ observed that it
would be misconduct amounting to a ground justi-
fying dismissal for a manager to take steps during
his employment to prepare a position to which he
could retreat with a large part of his employer’s busi-
ness in the event that it should become necessary or
desirable to vacate the managership. And in Mary-
land Metals Inc v Metzner (1978) 382 A (2d) 564 at
569, the Court of Appeals of Maryland, referring to
competition by an employee after termination of his
employment, observed—

‘The right to make arrangements to compete
is by no means absolute and the exercise of

the privilege may, in appropriate circum-
stances, rise to the level of a breach of an
employee’s fiduciary duty of loyalty. Thus, the
privilege has not been applied to immunize
employees from liability where the employee
has committed some fraudulent, unfair or
wrongful act in the course of preparing to com-
pete in the future. …’

Of course the fiduciary duty of a distributor is not
necessarily to be equated with that of an employee.
The employee’s duty of loyalty may involve him in
a breach of duty if he secretly makes arrangements
during his employment to compete with his employer
after termination of the employment. …”

77 It is an inflexible rule of a Court of Equity that a person
in a fiduciary position is not, unless otherwise expressly
provided, entitled to make a profit, or not allowed to put
himself in a position where his interest and duty conflict
(see Bray v Ford [1896] AC 44 per Lord Herschell at 51-
2).

78 The scope of the duty must be moulded to the relationship
in question. As to senior officers Laskin J in Canadian
Aero Service Ltd v O’Malley [1974] SCR 592 observed—

“The general standards of loyalty, good faith and
avoidance of a conflict of duty and self-interest to
which the conduct of a director or senior officer must
conform, must be tested in each case by many fac-
tors which it would be reckless to attempt to
enumerate exhaustively. Among them are the factor
of position or office held, the nature of the corporate
opportunity, its ripeness, its specificness and the di-
rector’s or managerial officer’s relation to it, the
amount of knowledge possessed, the circumstances
in which it was obtained and whether it was special
or, indeed, even private, the factor of time in the con-
tinuation of fiduciary duty where the alleged breach
occurs after termination of the relationship with the
company, and the circumstances under which the
relationship was terminated, that is whether by re-
tirement or by resignation or discharge.”

(Applied by Kennedy J in Green and Clara Pty Ltd v
Bestobell Industries Pty Ltd [1982] WAR 1 at 17).

79 The Applicant has in my view breached his fiduciary duty
to the Respondent. The Applicant held a high level
position with the Respondent’s organisation and whilst
employed as State Manager was entrusted with the
promotion and preservation of the Respondent’s business.
Further, a number of the Respondent’s clients were clients
purchased from the Applicant’s company when he sold
his business to a predecessor of the Respondent in 1986.

80 The Respondent relied upon the Applicant’s
representation that he would enter into a consultancy
agreement and effect a handover of clients to the merged
agency. The Respondent in relying upon the Applicant’s
representations was put in a position where it had
insufficient time to take steps to protect its business.

81 Accordingly, I find that he repudiated the terms of his
employment; in particular he repudiated the terms of the
redundancy package, which repudiation the Respondent
accepted.

82 Alternatively, I find that the relief sought by the Applicant
should be refused on grounds that although the terms of
the redundancy package relied upon by the Respondent
are unenforceable, the order sought is in the nature of
specific performance and when regard is had to s.26(1)(a)
of the Act, I am of the view that an order should not be
made, as a breach of fiduciary duty has been committed
by the Applicant.
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2000 WAIRC 01703
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES GRAHAM SARGANT, APPLICANT

v.
LOWNDES LAMBERT AUSTRALIA
PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 29 DECEMBER 2000
FILE NO/S APPLICATION 633 OF 2000
CITATION NO. 2000 WAIRC 01703
_______________________________________________________________________________

Result Application under s.29(1)(b)(ii) of the
Industrial Relations Act 1979 dismissed.

Representation
Applicant Mr J F I Curlewis of counsel
Respondent Mr A D Lucev of counsel
_______________________________________________________________________________

Order.
Having heard Mr J F I Curlewis of counsel on behalf of the
Applicant and Mr A D Lucev of counsel on behalf of the Re-
spondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

2000 WAIRC 01542
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES LAUREN TEMBY, APPLICANT

v.
SUTTON GRANGE PTY LTD T/A
MATT’S ON FLINDERS,
RESPONDENTS

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 11 DECEMBER 2000
FILE NO APPLICATION 1361 OF 2000
CITATION NO. 2000 WAIRC 01542
_______________________________________________________________________________

Result Order issued by consent.
Representation
Applicant Mr K. Trainer (as agent) on behalf of the

applicant.
Respondent Mr D. Moss (as agent) on behalf of the

respondent.
_______________________________________________________________________________

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 29 of the Industrial Relations Act 1979;

AND WHEREAS a conference between the parties was
convened;

AND WHEREAS an agreement was reached at the confer-
ence;

AND WHEREAS the parties agreed that the agreement be
reflected in an order of the Commission;

AND WHEREAS the applicant’s entitlement to annual leave
payments has been paid by the respondent;

AND HAVING HEARD Mr K. Trainer (as agent) on behalf
of the applicant and Mr D. Moss on behalf of the respondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, and by consent, hereby order—

1. THAT Sutton Grange Pty Ltd pay to Lauren Temby
the sum of $6,730.80 by way of a redundancy

payment in 4 equal monthly instalments of $1,682.70
on or before each of the following dates—

(a) 15 December 2000;
(b) 15 January 2001;
(c) 15 February 2001; and
(d) 15 March 2001.

2. THAT all negotiations between the parties relating
to this application remain confidential to the parties
and not be divulged to any other party;

3. THAT neither party make any adverse remark in any
form or do anything prejudicial or detrimental to the
other party in respect of any matter arising from the
employment relationship.

4. THAT this application otherwise be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

2000 WAIRC 01699
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CHARLES A TRUIJENS, APPLICANT

v.
HANSON PUBLISHING PTY LTD T/
A JAM DESIGN STUDIOS,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED WEDNESDAY, 27 DECEMBER 2000
FILE NO APPLICATION 888 OF 2000
CITATION NO. 2000 WAIRC 01699
_________________________________________________________________________

Result Application for contractual benefits
allowed

Representation
Applicant The applicant appeared on his own behalf
Respondent No appearance on behalf of the

respondent
_________________________________________________________________________

Reasons for Decision.
1 This is an application made pursuant to section

29(1)(b)(ii) of the Industrial Relations Act 1979 whereby
the applicant claims that he is entitled to contractual
benefits which have been denied to him at the termination
of his employment with the respondent.

2 The applicant has given evidence that he commenced
employment with the respondent in about March 1999
and his employment terminated after a total of 58 weeks
employment. The terms of the applicant’s employment
upon commencement are set out in Exhibit 1 and they
include that he had a starting salary of $45,000 per annum
and after 6 months, this was to increase to $55,000 per
annum. In fact, the salary did increase to $55,000 per
annum after 6 months employment. Exhibit 1 also makes
reference to the applicant’s entitlement to 4 weeks’ annual
leave and to 10 days sick leave.

3 The applicant claims that upon termination of
employment he was denied pay in lieu of notice, holiday
pay and annual leave loading and that he is entitled to
reimbursement of outstanding amounts which he incurred
in expenditure at the direction or with the approval of his
employer.

4 The applicant has given evidence that on the day of
termination of his employment, having decided to resign
from his job he handed a letter of resignation to his
employer. That letter of resignation provided that he
would work out a period of 2 weeks’ notice in accordance
with the verbal terms of contract as to notice previously
arranged with the employer.
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5 Upon being advised of this, the respondent told the
applicant to take his things and remove himself from the
premises immediately and that his belongings would be
sent to him or he could arrange to pick them up at a later
time. The applicant says that he was not paid for the 2
weeks’ notice that he gave.

6 The applicant also claims that he is entitled to an amount
of 1.77 weeks’ annual leave plus 17½ per cent loading.
In the 58 weeks of employment, he was paid 3 weeks
leave at Christmas and when he was paid for that leave
he was also paid a 17½ per cent loading.

7 The applicant has also given evidence that he was
instructed by his employer to purchase a camera bag and
camera stand and he has exhibited evidence of that
expenditure in the amount of $71.90. He is also claiming
reimbursement of $56.22 for a meal which he purchased
for clients and he is also claiming amounts of $201.05
and $71.85 for telephone accounts which were payable
by his employer in accordance with an arrangement
previously made with his employer. He says that the fact
that his December telephone bill was paid by the
respondent also confirms that there was an entitlement to
have these amounts paid.

8 Having observed the applicant as he gave his evidence, I
am satisfied that he has been truthful in his evidence and
that he is entitled to the amounts which he has claimed;
that they formed part of his contract of employment and
that he has not been paid those amounts.

9 Although the applicant’s calculations of his claim are
somewhat different from my own I am satisfied that the
applicant is entitled to 2 weeks’ pay based on $55,000
per annum and my calculation of that is $2,115.38 being
a before tax amount. The 1.77 weeks annual leave at the
rate of $55,000 per annum equals $1,872.12. Seventeen
and a half per cent annual leave loading for that amount
of annual leave pay is $327.62 and likewise those amounts
are taxable.

10 I am also satisfied that the applicant is entitled to payment
of the amounts of $71.90, $56.22, $201.05 and $71.85
as reimbursement of expenses and those amounts are not
subject to tax.

11 I intend to make orders that those amounts be paid and
minutes of proposed order will issue with my reasons for
decision in due course.

12 As to the issue of the applicant’s claim for costs, the
applicant says that he has spent a good deal of time
attempting to resolve this matter unsuccessfully. The
Commission has limited powers in terms of the award of
costs. There are authorities within this Commission which
indicate that costs ought not be awarded except in extreme
cases (Brailey v Mendex Pty Ltd t/a Mair and Co.
Maylands (73 WAIG 26)). I am not satisfied that the
circumstances in this case are so extreme or unusual as to
warrant the order of costs in favour of the applicant,
although I recognise that he has been put to inconvenience
and has no doubt experienced frustration in the process
of enforcing his entitlements. So in respect of the
application for costs, that application will be dismissed.

2001 WAIRC 01756
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CHARLES A TRUIJENS, APPLICANT

v.
HANSON PUBLISHING PTY LTD T/
A JAM DESIGN STUDIOS,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED WEDNESDAY, 10 JANUARY 2001
FILE NO APPLICATION 888 OF 2000
CITATION NO. 2001 WAIRC 01756
_________________________________________________________________________

Result Application for contractual benefits
allowed

_________________________________________________________________________

Order.
HAVING heard the applicant on his own behalf and there be-
ing no appearance on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—

1. THAT the respondent shall pay to the applicant the
following amounts—

(a) $2115.38 being for pay in lieu of notice;
(b) $1872.12 being for pro rata annual leave;
(c) $327.62 being for annual leave loading; and
(d) $401.02 being for reimbursement of expenses.

2. THAT amounts referred to in Order 1. shall be paid
within 7 days of the date of this Order.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

2000 WAIRC 01567
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ROSANNE ISIDORA VAN DEN

BROECK, APPLICANT
v.
HIGHWAY GYNAECOLOGY,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 12 DECEMBER 2000
FILE NO APPLICATION 1030 OF 2000
CITATION NO. 2000 WAIRC 01567
_______________________________________________________________________________

Result Application alleging unfair dismissal
granted.

Representation
Applicant Ms R. Van den Broeck appeared on her

own behalf as the applicant.
Respondent Dr D. Wellby appeared on behalf of the

respondent.
_______________________________________________________________________________

Reasons for Decision.
(Extemporaneous)

1 Ms Van den Broeck was employed for a period of three
months’ on probation. It was not a fixed term, that is, she
was not employed for a fixed three-month period. Rather,
I find that the period of probation was a period which
could be terminated any time within the three-month
period.

2 The next issue that arises is what is a period of probation?
A period of probation is a period at least where the
employee is to be assessed as being suitable for the job.
The employee knows that he or she is on trial and must
establish his or her suitability for the post. The employer,
for its part, must give the employee a proper opportunity
to prove him or herself, and an employee on probation
can expect to be counselled and informed that if that he
or she is not meeting the required standards of
performance dismissal may occur. An employee is also
entitled to receive reasonable training as well as a warning
of a possible failure to improve.

3 On the facts of this matter, Ms Van den Broeck was
employed for four days. Her evidence was that she
received little training from Jenny. Ms Van den Broeck’s
evidence on that subject is direct evidence. She is speaking
of her own knowledge. Dr Wellby’s evidence is that she
believes Jenny provided repeated training over the four
days. However, Dr Wellby’s evidence is hearsay. While I
accept Dr Wellby’s evidence that that is what Jenny told
her, it is not the same thing as Jenny herself giving direct
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evidence as to the training that she did give. I would have
anticipated that Jenny would have given evidence here as
to precisely what did or did not happen. However, that
did not occur.

4 I therefore have to decide the matter on the basis of the
evidence that is before me and on balance I accept the
evidence of Ms Van den Broeck that she received less
training than Dr Wellby believes she received. I accept
Ms Van den Broeck’s evidence because in my opinion
she presented her evidence well in the witness box.
Indeed, in many respects the evidence that she gave was
quite similar to the evidence of Dr Wellby as to the facts
of the matter. That is not to say that they agree in all
respects, but in a number of areas they both agree as to
what was said. I have no reason not to believe Ms Van
den Broeck’s evidence and I believe that she can compare
the circumstances of the training of those four days with
her previous long term employment, the previous casual
employment and her present employment. I therefore find
that Ms Van den Broeck did not receive the training which
possibly ought to have been given and therefore was not
given a proper opportunity to prove herself over those
four days.

5 Further, I find that Ms Van den Broeck was entitled to be
told by her employer and by that I mean either Dr Hastwell
or Dr Wellby, that her performance was not satisfactory
and that she needed to improve. That did not occur. For
those two reasons I find that Ms Van den Broeck’s
dismissal was unfair.

6 Having found that her dismissal was unfair the issue
becomes what is the Commission to do about it. Ordinarily
the Commission would consider reinstatement, but
reinstatement is neither claimed nor in my view is it
practicable. The Commission has the power to award
compensation for loss or injury and in this regard, I look
to the issues that caused the dismissal to be unfair to try
and evaluate what was Ms Van den Broeck’s loss. For
example, I do not find on the evidence that it is likely
that Ms Van den Broeck would have stayed for the entire
three-month period. Her loss therefore, is not for example,
the wages that she would have earned over that three-
month period. I consider it quite possible that the
employment relationship might not have worked out,
either because the practice was too busy, or that Jenny
was too busy.

7 On the evidence that is before me, I find it likely that Ms
Van den Broeck’s employment might not have continued
farther past a further period of warning. That is, if Dr
Wellby had said to Ms Van den Broeck after her meeting
with Debbie and Jenny that her employment is not
working out and she needed to improve, I am not sure on
the evidence that after that warning there was a greater
likelihood of Ms Van den Broeck staying in that
employment. I place weight on Dr Wellby’s evidence that
things were not working out downstairs and Dr Wellby’s
need to act or to take action to ensure that Highway
Gynaecology operated to the standard that Dr Wellby
believes it should operate. In my view, if Dr Wellby had
given a warning to Ms Van Den Broeck, that extra period
of time would have been unlikely to have been more than
a further week’s employment.

8 Further, I also note the evidence, that Ms Van den Broeck
found new employment from a date commencing on 17
July 2000. That is a period of some two clear weeks
between the date of her dismissal and the date of her
commencing her new employment. The new employment
is at a higher salary level than Ms Van den Broeck’s
employment with the respondent and therefore even
though she found alternative employment, it does not
represent an ongoing loss for her.
Ms Van den Broeck was paid one-week’s pay in addition
to her entitlements when she left. That leaves one week
for which she has not been compensated. In my view, the
fair resolution of this matter is to find that Ms Van den
Broeck’s loss is approximately a further one week’s
wages. That is, a period of time that she might have stayed
in an endeavour to overcome the deficiencies that Dr
Wellby believed existed and it also represents a period of

time of the actual loss of her wages between the date of
her dismissal and the date of her finding new employment.
My decision in the matter therefore, is that Highway
Gynaecology should pay Ms Van den Broeck one further
week’s wages to Ms Van den Broeck.

2000 WAIRC 01566
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ROSANNE ISIDORA VAN DEN

BROECK, APPLICANT
v.
HIGHWAY GYNAECOLOGY,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 12 DECEMBER 2000
FILE NO/S APPLICATION 1030 OF 2000
CITATION NO. 2000 WAIRC 01566
_______________________________________________________________________________

Result Application alleging unfair dismissal
granted.

Representation
Applicant Ms R. Van den Broeck appeared on her

own behalf as the applicant
Respondent Dr D. Wellby appeared on behalf of the

respondent.
_______________________________________________________________________________

Order.
HAVING HEARD Ms R. Van den Broeck on behalf of herself
as the applicant and Dr D. Wellby on behalf of the respond-
ent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby—

1. DECLARES that Rosanne Isidora Van den Broeck
was unfairly dismissed by Highway Gynaecology;

2. DECLARES that reinstatement is impracticable;
3. ORDERS that Highway Gynaecology forthwith pay

Rosanne Isidora Van den Broeck the sum of $600.00
gross by way of compensation for the dismissal that
occurred.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

2000 WAIRC 01660
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES YONG YEE (DESMOND) YAP,

APPLICANT
v.
PARAGON MARKETING PTY LTD,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 20 DECEMBER 2000
FILE NO APPLICATION 1233 OF 2000
CITATION NO.
_______________________________________________________________________________

Result Application for denied contractual
entitlements granted.

Representation
Applicant Mr Y. Yap on his own behalf as the

applicant.
Respondent No appearance on behalf of the

respondent.
_______________________________________________________________________________

Order.
HAVING HEARD Mr Y.Y. Yap on his own behalf as the ap-
plicant and there being no appearance on behalf of the
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respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—

1. THAT Paragon Marketing Pty Ltd forthwith pay
Yong Yee Yap the sum of $484.50.

2. THAT Paragon Marketing Pty Ltd forthwith pay
Yong Yee Yap the sum of $110.00 for costs incurred.

3. THAT liberty be reserved to the applicant to apply
to amend the name of the respondent.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

SECTION 29 (1)(b)—Notation of—
Applicant Respondent Number Commissioner Result

Abel CJ Woodroffe Industries Pty Ltd 783/2000 Scott C Dismissed
Anderson T RRCM Pty Ltd 1479/2000 Scott C Dismissed
Archard M Scopes Café 2065/2000 Scott C Withdrawn by

leave
Armstrong E Golden West Corporate Total Management Pty Ltd 1724/2000 Smith C Discontinued

by leave
Austen RH Seeley International Pty Ltd 1931/2000 Beech C Discontinued
Ballard G Space Age Amusements 1293/2000 Beech C Discontinued
Bangsa-Jayah SF Belmont Business Enterprise Centre Inc 639/2000 Coleman CC Discontinued
Bellotti AJ Minister for Police Western Australia & Other 1893/2000 Kenner C Discontinued

by leave
Berglund DG Cedar Woods Properties Limited 1353/2000 Smith C Discontinued

by leave
Bonwick MJ Centaur Mining & Exploration Limited 311/2000 Smith C Discontinued

by leave
Brennan C Eastern Goldfields Aboriginal Corporation Resource Agency 142/2000 Smith C Dismissed for

want of
prosecution

Brown DG St James Finance Corporation Pty Ltd 1373/2000 Smith C Discontinued
by leave

Browne S Metropolitan Health Service Board 1936/2000 Scott C Discontinued
Buscall RJ Hardscapes Mr Dale Reeves 1564/2000 Fielding SC Discontinued
Burns C Bill’s Machinery Marketing Service Pty Ltd 1558/2000 Scott C Dismissed
Buddle BW WP Crowhurst Trading As Solver Paints 1429/2000 Fielding SC Discontinued
Carroll JT Civil & Earthmoving Contractors of Kwinana Pty Ltd 1550/2000 Gregor C Discontinued
Carroll JT Naval Base Garden Supplies 1551/2000 Gregor C Discontinued
Carter NB Tiscotel Pty Ltd 1526/2000 Fielding SC Discontinued
Casey VA Bruce Ingram & Associates Pty Ltd 1577/2000 Beech C Discontinued
Collins SW Fini Group Pty Ltd 1500/2000 Gregor C Granted
Cooper MA K-Mart Australia Ltd 1241/2000 Scott C Dismissed
Copeland N Wok Wok Australia P/L 1798/2000 Coleman CC Discontinued
Dance G The Grain Pool of WA 1910/2000 Scott C Withdrawn by

leave
Davey DG Geraldine Nominees Pty Ltd as Trustee for 1466/2000 Scott C Withdrawn by

Belmont Unit Trust T/As Skipper Trucks Belmont leave
Davis JL Suzanne Grae Corporation Pty 1828/2000 Scott C Dismissed
Donnelly J Hybird Holdings (Designed Blinds) 1501/2000 Smith C Discontinued

by leave
Duckett AJ Catco Supply & Services Pty Ltd 1473/2000 Scott C Discontinued
Duffy JJ Bruce Ingram & Associates 1555/2000 Beech C Discontinued
East M Phoenix English Language Academy 1396/2000 Beech C Discontinued
Fernandes C Watches of Switzerland 1013/2000 Scott C Dismissed
Fisher L RRCM Pty Ltd Trading as Ravenswood Sanctuary 1472/2000 Scott C Dismissed
Graber M Methodist Ladies’ College 528/2000 Smith C Discontinued

by leave
Gray NL Betts & Betts, A Division of Cecil Bros Pty Ltd 1100/2000 Smith C Discontinued

ACN 008 675 925 by leave
Harshaw RJ Diamond House Agencies Pty Ltd 1875/2000 Scott C Discontinued
Hastie C Whitegum Petroleum Pty Ltd (ACN 074 507 074) 1428/2000 Smith C Discontinued

by leave
Hegge SO Harman Information Technology Pty Ltd 1867/2000 Beech C Discontinued
Hill JC Project Interiors Pty Ltd 1630/2000 Coleman CC Discontinued
Hinds C Baden Pty Ltd T/A Mancini’s Café-Restaurant 1319/2000 Kenner C Dismissed for

want of
prosecution

Howlett RN Rollon Holdings Pty Ltd T/As Combined Tyrepower 855/2000 Smith C Dismissed
Hudson PS Barunn Pty Ltd T/As Thor Construction 1543/1999 Beech C Discontinued
Huntley NE Carlowen Pty Ltd 1632/2000 Coleman CC Discontinued
I’Dell EJ Allure International 1340/2000 Scott C Dismissed
Ingham K Centurion Transport Co. Pty Ltd 1823/2000 Scott C Withdrawn by

leave
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Applicant Respondent Number Commissioner Result

Jackson AR Cigars Esplendido (WA) P/L 1815/2000 Coleman CC Discontinued
Jeffries LD Traminer Pty Ltd T/A Penguin & Seal Island Cruises 1690/2000 Beech C Discontinued
Johnson LR Bill White Panel Beaters 1913/2000 Coleman CC Discontinued
Jones J Golden West Corporate Total Management Pty Ltd 1727/2000 Smith C Discontinued

by leave
Kerekes KA 6PR Southern Cross Radio P/L 1824/2000 Coleman CC Discontinued
Kramer J Cool or Cosy Pty Ltd 1529/2000 Coleman CC Discontinued
Lewis J PE Stubbs NewsAgency Council of Western Australia 1287/2000 Smith C Discontinued

by leave
Lim M Corporate Physicians International (CPI) 1496/2000 Fielding SC Discontinued
Madeley HC Advanced Hair Studio Pty Ltd 919/2000 Scott C Dismissed
Makarov N Perth Rent a Car 1756/2000 Wood C Discontinued
Manson BJ Total Aqua Pty Ltd 1372/2000 Smith C Discontinued

by leave
Mantell CW Agentco Pty Ltd 1486/2000 Fielding SC Discontinued
Markham SD Culverwell Garden Services 1714/2000 Gregor C Granted
Matsuzaki Y Claremont Day Nursery 1819/2000 Beech C Withdrawn by

leave
McGee D National Scaffolding 1903/2000 Beech C Discontinued
McInnes GL Austal Ships Pty Ltd 1404/2000 Gregor C Discontinued
McKechnie J Midas Touch Enterprises Pty Ltd & Horizons WA Pty Ltd 1089/2000 Beech C Discontinued

T/A Hippichix Silver
Murphy AM Limestone Resources P/L 1323/2000 Scott C Withdrawn by

leave
Pretorius A Bregma WA Pty Ltd 1341/2000 Fielding SC Discontinued
Pretorius A Bregma WA Pty Ltd 1342/2000 Fielding SC Discontinued
Robinson K Anthony Brown Family Trust and Needham Family Trust 1674/2000 Beech C Discontinued

T/A Video Ezy
Rogers SJ Trilogy Group of Companies T/A Waldecks Bentley 1573/2000 Wood S Discontinued
Rose M Jarvis and Rogers Pty Ltd 1623/2000 Scott C Withdrawn by

leave
Ross A Fitzroy River Lodge Pty Ltd 804/2000 Coleman CC Dismissed for

want of
prosecution

Sammut Sam Modular Metals Aust Pty Ltd 1833/2000 Coleman CC Discontinued
Shannon DM Foxglove Mngt Services 517/2000 Coleman CC Discontinued
Slade LA Fort Cross Pty Ltd Trading As Golden Valley Boarding House 1699/2000 Scott C Withdrawn by

leave
Slater G LR Archibald and Co Pty Ltd 1347/2000 Fielding SC Discontinued
Smith G Pirtek (Welshpool) Pty Ltd 1508/2000 Beech C Discontinued
Smith GK Western Australian Government Railways Commission 1739/2000 Smith C Discontinued

by leave
Smith K Trek Holdings Pty Ltd ACN 009 383 877 t/a Active Imports 1582/2000 Fielding SC Discontinued
Smith MW Golden West Corporate Total Management Pty Ltd 1729/2000 Smith C Discontinued

by leave
Spindler W Methodist Ladies’ College 527/2000 Beech C Discontinued
Spry SL Mark Lewis of Delray Canvas Australia 1802/2000 Scott C Withdrawn by

leave
Stirling A Western Metals Limited – Lennard Shelf Operations 395/2000 Fielding SC Discontinued
Thiedeman TN Wildjazz Holdings Pty Ltd (ABN 690 0822 6327) 1225/2000 Wood C Discontinued

as Trustee for the ‘Hall Family Trust’
Thomas PJ Exosteel Holdings Pty Ltd t/as Woodroffe Industries 1414/2000 Fielding SC Discontinued

Building Products by leave
Turrell M Golden West Corporate Total Management Pty Ltd 1726/2000 Smith C Discontinued

by leave
Wade MR Henry Walker Eltin Underground Pty Ltd 578/2000 Coleman CC Dismissed for

want of
prosecution

Watson L Jin Hua Chen Hutton Supa Snacks 1461/2000 Coleman CC Discontinued
Wheeler KG Managing Director, Water Corporation PSAB9/2000 Fielding SC Discontinued
Woods BAJ Beaumonde Catering 1672/2000 Scott C Withdrawn by

leave
Woodward DE Short & Short Pty Ltd ACN 008 789 928 615/2000 Gregor C Discontinued
Wyatt LL Norseman Eyre Motel – Management/ Owner’s 1672/1999 Coleman CC Dismissed for

want of
prosecution
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CONFERENCES—
Matters referred—

2000 WAIRC 01508
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUSTRALIAN WORKERS’

UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANT
v.
BARMINCO PTY LTD,
RESPONDENT

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED THURSDAY, 7 DECEMBER 2000
FILE NO/S CR 186 OF 1998
CITATION NO. 2000 WAIRC 01508
_______________________________________________________________________________

Result Application granted
Representation
Applicant Mr M D Llewellyn as agent
Respondent Mr R H Gifford as agent
_______________________________________________________________________________

Order.
HAVING heard Mr M D Llewellyn as agent on behalf of the
Applicant and Mr R H Gifford As agent on behalf of the Re-
spondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby—

1. DECLARES that the Applicant was unfairly dis-
missed from his employment with the Respondent
on or about 1 June 1998;

2. DECLARES that it is impracticable to reinstate the
employee to his former position; and

3. ORDERS that the Respondent pay to the Applicant
the sum of $38,825 by way of compensation for the
unfair dismissal.

(Sgd.) G.L. FIELDING,
[L.S.] Senior Commissioner.

2000 WAIRC 01689

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS AND ANOTHER,
APPLICANT
v.
BHP IRON ORE LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 22 DECEMBER 2000
FILE NO/S CR 264 OF 2000
CITATION NO. 2000 WAIRC 01689
_______________________________________________________________________________

Result Direction issued.
Representation
Applicant Mr M Llewellyn
Respondent Mr H Downes as agent
_______________________________________________________________________________

Direction.
HAVING heard Mr M Llewellyn on behalf of the applicants
and Mr H Downes as agent on behalf of the respondent the

Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby directs—

(1) THAT the applicant and respondent file and serve
upon one another signed witness statements upon
which they intend to rely no later than Friday 26
January 2001.

(2) THAT the parties file and serve a list of relevant docu-
ments upon which they intend to rely no later than
Friday 26 January 2001.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

2000 WAIRC 01635

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANT
v.
COCKBURN CEMENT LTD,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED MONDAY, 18 DECEMBER 2000
FILE NO CR 205 OF 2000
CITATION NO. 2000 WAIRC 01635
____________________________________________________________________________

Result Discontinued
____________________________________________________________________________

Order.
WHEREAS on 14 August 2000 The Australian Workers’ Un-
ion, Western Australian Branch, Industrial Union of Workers
applied to the Commission pursuant to Section 44 of the In-
dustrial Relations Act, 1979; and

WHEREAS on 29 November 2000 the Commission con-
ducted arbitration proceedings between the parties; and

WHEREAS during the hearing the parties reached agree-
ment and the Commission was advised that the matter had
been settled subject to a Deed of Release; and

WHEREAS on 18 December 2000 the Commission decided
to discontinue the proceedings.

NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—

THAT the application be, and is hereby, discontinued.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.
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2000 WAIRC 01494
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUTOMOTIVE, FOOD, METALS,

ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH, THE
AUSTRALIAN WORKERS’ UNION,
WEST AUSTRALIAN BRANCH,
INDUSTRIAL UNION OF WORKERS,
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY,
INFORMATION, POSTAL,
PLUMBING, AND ALLIED
WORKERS UNION OF AUSTRALIA,
ENGINEERING & ELECTRICAL
DIVISION, WA BRANCH,
APPLICANTS
v.
ARGYLE DIAMOND MINES PTY
LIMITED, RESPONDENT

CORAM COMMISSION IN COURT SESSION
SENIOR COMMISSIONER G L
FIELDING
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH

DELIVERED TUESDAY, 5 DECEMBER 2000
FILE NO/S CR 75 OF 2000
CITATION NO. 2000 WAIRC 01494
_______________________________________________________________________________

Result Application granted in part
Representation
Applicant Mr D H Schapper of counsel for the

Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of
Workers—Western Australian Branch,
Mr M D Llewellyn as agent for the
Australian Workers’ Union, West
Australian Branch, Industrial Union of
Workers and Mr D G Hicks as agent for
the Communications, Electrical,
Electronics, Energy, Information, Postal,
Plumbing and Allied Workers Union of
Australia, Engineering and Electrical
Division, WA Branch

Respondent Mr R D Allen and Ms R L Harrison each
of counsel

_______________________________________________________________________________

Reasons for Decision.
1 The Respondent carries on a diamond mining operation

in the Kimberly region of the State. With the professed
object of providing a safe working environment by
ensuring that all individuals on the mine site are fit for
work, after a trial period the Respondent introduced a
formal fit-for-work human resource policy in June this
year. A feature of the policy is that employees are required
to submit randomly to screening for alcohol and drug
consumption. The screening process involves testing
breath specimens for alcohol and testing urine samples
for drugs. The policy contains sanctions for employees
found to have consumed drugs or alcohol. In the case of
drugs there is one range of sanctions which are activated
when the test reveals a reading of 50 ng/ml of THC in
urine. These sanctions are the same as those applied in
the case of employees who have a blood alcohol
concentration equal to or greater than 0.05 per cent. In
the case of alcohol the sanctions are activated by a blood
alcohol concentration of 0.009 per cent. More severe
sanctions apply for a blood alcohol concentration between
0.02 per cent and less than 0.05 per cent and more severe
sanctions apply for a blood alcohol concentration of 0.05
per cent or more.

2 The Applicants do not oppose the introduction of the
policy itself but raise objection to certain aspects of the

policy on the ground that those aspects impose an unfair
and unreasonable burden on their member employees.
Those aspects are—

(i) The cut-off level for THC which activates the
sanctions under the policy.

(ii) The intermediate range for blood alcohol con-
centration set under the policy.

(iii) The procedure adopted under the policy for tak-
ing a urine sample from an employee.

3 Originally the Applicants also put in question the cut-off
level for blood alcohol concentration which activated the
sanctions under the policy. However, in light of the
evidence adduced in the course of these proceedings the
Applicants, seemingly with the exception of the Australian
Workers’ Union, abandoned, at least for the time being,
their objection to this aspect of the policy. The Australian
Workers’ Union takes the view that the minimum blood
alcohol concentration to activate the policy should be set
at 0.05 per cent, being the cut-off level which applies to
most road users.

4 In respect of drugs the policy stipulates that the cut-off
level for THC in urine is 50 ng/ml confirmed at 15 ng/ml
by GCMS. The Appellants contend that that level should
be 100 ng/ml confirmed at 30 ng/ml. In short they argue
that the existing level catches cannabis users who have
long since ceased to be intoxicated or otherwise adversely
affected by the drug. They point to, and rely on, the fact
that a measurement of the level of THC in urine is not a
measurement of the level of impairment. They contend
that a level of 100 ng/ml adequately serves the ideal of
maintaining a safe working place without catching those
for whom there is little or no likelihood of impairment.
The Applicants acknowledge that the level set in the policy
is consistent with the Australian Standard relating to the
recommended practice for the collection, detection and
quantitation of drugs of abuse in urine (AS 4308-95).
However, they contend that the Australian Standard is
designed to put in place a mechanism merely to establish
a regime for determining “a positive test” and not
necessarily a regime for determining an appropriate level
of THC for the workplace.

5 The Respondent on the other hand argues that the nature
of its operations, and in particular the duties and
responsibilities of its employees, are such as to require a
low level for THC so as to minimise the risk that an
employee who has recently consumed drugs is allowed
to work. If the cut-off level were set at a higher level than
is now the case, recent drug consumers could escape
detection. Moreover, the Respondent contends that any
departure from the level set by the Australian Standard
would unduly expose it to an action for breach of duty of
care in an appropriate case.

6 We endorse the view expressed in BHP Iron Pty Ltd v
Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers Union of Australia, Western Australian
Branch and Others (1998) 78 WAIG 2593 at 2594 that in
matters of this nature it is not for the Commission to
manage the affairs of the Respondent as though it were
an alternative or surrogate manager and thus construct
what it considers to be the most ideal drug and alcohol
policy for the Respondent. Instead the task of the
Commission is to determine whether the policy now in
question satisfies acceptable industrial standards.

7 All parties to these proceedings appeared to accept as
valid the proposition that “Appropriate decisions
concerning a cut-off level for a [drug] test depend on
several factors. The inherent reliability of testing systems
themselves aside, the use of test results governs the
decision. In that regard it is also accepted by the
Respondent that the policy now in question is designed
not simply to detect drug use but to detect those persons
most likely to be impaired through drug use and thus
unfit for work. Professor Joyce, an expert pharmacologist
called by the Respondent, testified that cannabis
intoxication and therefore impairment conventionally lasts
“for anything up to about four to six hours” after ingestion,
although in chronic users impairment may last beyond
the period of intoxication. Furthermore, he testified that
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casual or naïve users taking low doses of cannabis would
produce a positive reading for 12 hours at 100 ng/ml and
24 hours at 50 ng. In the case of chronic users they would
remain positive for seven days at 100 ng/ml and up to 10
days at 50 ng/ml. Accordingly, it appears that if a cut-off
level of 100 ng/ml is applied, rather than the lower level
of 50 ng/ml specified in the Respondent’s policy, the
potential for employees impaired through drug use
passing the test is extremely low. Furthermore, as
Professor Joyce testified, “The usual intention of a drug
screening programme is not to identify the rare,
intoxicated worker, but to deter drug use prior to or during
work and to encourage workers to take responsibility for
their own fitness for work.” Indeed, although advocating
the retention of the existing threshold in the policy, he
testified that “For the purposes of detecting only impaired
workers, a threshold of 100/30 would be almost as good
as a threshold of 50/15 because intoxicated workers
normally would have concentrations exceeding 100/30.”

8 In these circumstances one is driven to question why,
having regard to the purpose and object of the policy,
employees with a THC level of 50 ng/ml should be liable
to a sanction, especially one which could ultimately lead
to dismissal. The policy is designed to ensure those who
report for work are fit for work. The evidence adduced in
these proceedings does not suggest that employees who
test positive at 50 ng/ml are likely to be any more unfit
for work than those who test positive at 100 ng/ml. On
the other hand a person who tests positive at 50 ng/ml is
liable under the policy to a sanction as being unfit for
work, when in fact the employee is likely not to be unfit
for work. Having regard for the stated object of the policy,
that consequence has little to commend it. Moreover, it is
unduly harsh. That is especially the case because the
sanction for a positive result under the policy equates to
the sanction for a high positive reading in relation to the
consumption of alcohol. Having regard to the stated object
of the policy, it would be more rational to set the level at
100 ng/ml. Indeed, Professor Joyce acknowledged that
“tests which have the relative high cut off level of 100
ng/ml are not designed to look for the last few molecules
of drugs or their metabolites after drug use, but rather to
identify recent use from which deductions can be made
or inferences drawn”. That cut-off level is more consistent
with the basis on which the Respondent’s policy was
erected.

9 Professor Joyce, as with the Respondent, was concerned
not to depart from the Australian Standard of 50 ng/ml.
His concern was that “stepping away from a near universal
standard and setting a threshold after local negotiation
may raise the perception that the issue is one of little
local importance”. In this regard it should be noted that
all the indications are that “there is a low incidence of
drug use” within the Argyle work force.

10 The Australian Standard sets out the procedure for the
sample collection and detection and quantitation of drugs
of abuse in human urine. Paragraph 1.1 of the procedure
expressly indicates that the method may be used for
workplace, medicolegal or court-directed detection. The
cut-off levels for each are the same. However, it is apparent
from the evidence adduced in these proceedings that at
least in relation to court-directed detection, if not
medicolegal detection, the aim of urine sample collection
and detection is to detect any level of drug use and to
deter all drug use, whereas workplace detection is aimed
at detecting impairment and deterring drug use that may
result in impairment at work. As counsel for the
Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western
Australian Branch submitted, regard should be had to the
fact that it is not the Respondent’s role to act as a law
enforcement agency—and nor does the policy advocate
such a role. Instead, as is conceded by the Respondent,
the policy is directed at ascertaining whether a person
who presents for work is at any given time impaired or
likely to be impaired by reason of their drug use.

11 Further, the evidence of Professor Joyce is that “we do
not yet have measurements of the safety outcomes in
workplaces that use the standard cut-offs and workplaces

that use more lenient cut-offs. Therefore it is not perfectly
certain that the standard cut-offs result in materially safer
workplaces. However, there is reason to expect better
safety with lower cut-offs whilst there is no reason to
expect better safety with higher cut-offs.”

12 Furthermore, Professor Joyce testified that “setting a more
lenient threshold will increase the users odds of evading
detection which may encourage [employees] to take the
risk so diminishing the deterrent value of the program.
Therefore, although it is not certain that the 100/30
threshold is a less effective deterrent it is certain that the
more lenient threshold does not serve as a more effective
deterrent”. In this respect the evidence of Associate
Professor Allsop, a clinical psychologist called by the
Applicants, is that it is not the cut-off level that acts as
the deterrent but rather the likelihood of detection that
acts as the deterrent. Much the same view was expressed
by Professor Joyce, who testified that “screening for
cannabis serves as a deterrent to cannabis use regardless
of whether the threshold is taken as 100/30 or 50/15”
and that it is “not certain that the more lenient threshold
serves as a less effective deterrent.”

13 Given, as is common ground, that the measurement of
THC in urine is not a measure of impairment, the evidence
of Professor Joyce that the threshold of 100 ng/ml would
be almost as good as a threshold of 50 ng/ml for the
purposes of controlling impairment in the workplace
“because intoxicated workers normally would have
concentrations exceeding 100 nanograms”, and the
evidence which suggests that the deterrent factor is
regulated more by the random testing regime than by the
cut-off level, there is no reason to suggest that the
workplace would be any less safe with the higher cut-off
of 100 ng/ml. It may theoretically be easier to dilute the
sample and thereby avoid detection with a higher cut-off
level but the evidence is that sophisticated processes exist
to detect adulterated samples. In any event, as mentioned
below, the infrastructure provided by the Respondent for
the taking of samples together with the fact that samples
are taken only randomly gives reason to believe that the
opportunity for dilution is extremely limited.

14 In all the circumstances, we are persuaded that a cut-off
level of THC at 50 ng/ml in the context of the
Respondent’s policy is industrially unreasonable.
Although the level of 50 ng/ml as stipulated in the policy
conforms to the Australian Standard, the evidence
suggests that it is a measure drawn more by what
technology can detect, rather than a standard for the
measurement of intoxication and thus unfitness for work.
Furthermore, as both Dr Joyce and Associate Professor
Allsop testified, although the Standard was set at 50 ng/
ml there were some workplaces, albeit in the minority,
which adopted a non-standard cut-off level.

15 Professor Joyce testified that although his laboratory
uniformly advised clients to test to the appropriate
Australian and international Standards, it did provide
testing to the 100 ng/ml threshold if the workplace chose
it. However, he testified that “confirmations are always
done at 15 ng/ml” and that there “is no reason to adopt
the unconventional confirmation threshold of 30 ng/ml”.
There was little or no credible evidence to suggest that
confirmation should be done at the higher level. In the
circumstances we are not satisfied that the confirmation
level of 15 ng/ml is unjust, even for a level of 100 ng/ml.

16 The Applicants seek to have the policy amended to
stipulate that an employee giving a urine sample should
be observed at all times, although not necessarily in a
way which would allow the observer to identify the
sample giver. In this regard the Applicants referred to
and rely upon the urine drug screening collection protocol
which forms part of the Australian Standard. That protocol
so far as is relevant provides that “ideally, voiding should
be witnessed.” The Appellants’ concern is that unless the
sample giver is witnessed at all times there is scope for
adulteration which has the potential to expose others, if
not the sample giver, to injury in the workplace. Under
the present arrangements the Applicants contend that there
is a “gaping hole which impeaches” the integrity of the
testing process.
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17 The Respondent opposes such a variation principally on
the ground that it was a gross invasion of privacy and
indeed is cynical about the motives for this aspect of the
Applicants’ claim. The Applicants’ proposal, even with
the rider that the observation should be carried out in
such a way as not to identify the employee giving the
sample, is by any standard a gross invasion of privacy. It
is undeniably the case that the requirement to submit to
alcohol and drug testing involves an invasion of privacy
of the individual, but that is not a sound basis on which
to suggest that what is left of that privacy should be
invaded even further.

18 The evidence reveals that the infrastructure in place at
the Respondent’s premises for taking urine tests is very
secure and that the opportunities for adulterating the
sample are extremely limited. That is enhanced by the
fact that the sampling is random and not routine.
Furthermore, as counsel for the Respondent indicated,
there are sophisticated systems in place for detecting
adulterated samples. Professor Joyce in his evidence
strongly advised against observing urination. He
suggested that the “likelihood of successful substitution
or adulteration is low in a random screening program”
and that it “can be lowered further by using the methods
of detecting a range of adulterants which currently exist”.
He testified that “the methods of evading detection are so
uncertain, so contrived and so burdensome that few would
be motivated to pursue them”. We accept that to be the
fact. Furthermore, we accept his assessment that a
requirement that urination be observed “would add little
to the deterrent value of the screening program, but would
make the procedure distasteful and embarrassing for the
worker and the observer.” Indeed, as Professor Joyce
suggests, it may well be “a threat to worker co-operation
in screening because it would sway many people from
the view that testing was important for safety to the view
that the benefit did not justify the intrusion.”

19 The relevant Australian Standard does not make
observation mandatory. In all circumstances it ought not
be imposed on employees for the reasons indicated by
Professor Joyce.

20 The Applicants’ claim to amend the intermediate range
set for blood alcohol concentration in the policy is not
entirely without merit. Essentially, the Applicants seek
to reduce the maximum cut-off level from 0.05 per cent
to 0.04 per cent. Their case is that at this level the potential
for accidents begins to increase significantly. Just as the
Respondent expressed dismay at the Applicants’ claim to
amend the policy to require observation of urination,
counsel for most of the Applicants expressed surprise that
the Respondent did not concede that aspect of their claim.
Again the evidence of Dr Joyce is that psychomotive,
cognitive and behavioural functions that are intrinsic to
the safe performance of some workplace tasks may be
impaired at blood alcohol concentrations of less than 0.05
per cent. Furthermore, he referred to a study which
showed that there was progressive and significant
impairment at blood alcohol concentrations of 0.04 per
cent and higher. He also referred to other studies which
showed that there was “an increased risk with blood
alcohol concentrations of 0.03 per cent”. On that basis
there is much to be said for lowering the threshold as the
Appellants, or at least most of them, contend. That is all
the more so because the evidence indicates that if there is
a problem with drugs in the workplace, it is
alcohol-related more than anything else. Nonetheless, we
are not convinced that the Commission should direct that
the policy be changed in that respect. Under the terms of
the policy, a person who has a positive reading of a blood
alcohol concentration between 0.02 per cent and less than
0.05 per cent is, amongst other things, removed from the
workplace and suspended without pay or with the option
to take annual leave until fit to return to work. Any
subsequent positive in the ensuing 12 months is treated
as though it were a positive test in the highest range for
blood alcohol concentration in the policy, which is set at
0.05 per cent and higher. In both cases the employees are
removed from the workplace until they are fit for work.
In the circumstances, we are not convinced that this aspect

of the policy as it currently stands is either harsh or unfair
to either the employee who gives a positive reading or to
innocent fellow employees.

21 Although the Applicants, with the possible exception of
the Australian Workers’ Union, abandoned that part of
their claim which sought to increase the threshold blood
alcohol concentration level in the policy from 0.01 per
cent to 0.02 per cent, they nonetheless expressed concern
at the way in which the policy was managed. The
Respondent’s reason for having, in effect, a zero blood
alcohol concentration level in the policy was to ensure
that employees suffering from the adverse effects of a
“hangover” were not allowed to be present in the
workplace. The policy provides that employees with a
blood alcohol concentration level more than zero but less
than 0.02 per cent are to be removed from the workplace
“until fit to return to work—(eg retest after three hours)—
no loss of pay.” The unchallenged evidence adduced in
these proceedings is that persons can continue to suffer
the ill effects of a hangover, even with a zero blood alcohol
concentration, and are thus not fit for work. Usually the
effects of a “hangover” remain until remedied by sufficient
sleep. Clearly, it would be contrary to the objectives of
the policy to allow a person with a history of a recent
“hangover” to return to work simply because he or she
had a zero blood alcohol concentration reading. As we
read the policy, it is directed at ensuring that employees
are fit for work. The alcohol and drug testing is but one
aspect of the process by which employees are assessed to
be fit for work. Amongst other things, the policy provides
that other methods of assessment, including “face-to-face
discussion between superintendents and individuals at the
start and or during the work day” as well as “other
recognised assessments as appropriate”, are to be adopted.
If the policy is to be properly implemented, those other
methods should ensure that an employee who is
“hungover” will not be allowed into the workplace until
he or she has properly recovered, irrespective of his or
her blood alcohol concentration.

22 Towards the end of the proceedings it emerged that the
Australian Workers’ Union was not entirely satisfied with
those aspects of the policy which provided for a sanction
where the blood alcohol concentration was less than
0.05per cent. The agent for the Union contended that there
should be no difference between the approach adopted
by the Respondent and that adopted by lawmakers in this
State with respect to drivers of motor vehicles on public
roads. We do not accept that proposition. It is clear from
the evidence of Professor Joyce, if it is not otherwise
self-evident, that operating machinery in an open-cut pit
is not the same as driving a light vehicle on public roads.
Furthermore, the law imposes a duty on employers to
provide a safe working environment, which duty differs
materially from that imposed on the public who use the
roads provided for the community at large.
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2000 WAIRC 01570
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUTOMOTIVE, FOOD, METALS,

ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH, THE
AUSTRALIAN WORKERS’ UNION,
WEST AUSTRALIAN BRANCH,
INDUSTRIAL UNION OF WORKERS,
COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY,
INFORMATION, POSTAL,
PLUMBING, AND ALLIED
WORKERS UNION OF AUSTRALIA,
ENGINEERING & ELECTRICAL
DIVISION, WA BRANCH,
APPLICANT
v.
ARGYLE DIAMOND MINES PTY
LIMITED, RESPONDENT

CORAM SENIOR COMMISSIONER G L
FIELDING
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH
FULL BENCH

DELIVERED TUESDAY, 12 DECEMBER 2000
FILE NO/S CR 75 OF 2000
CITATION NO. 2000 WAIRC 01570
_______________________________________________________________________________

Result Application granted in part
Representation
Applicant Mr D H Schapper of counsel for the

Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of
Workers—Western Australian Branch,
Mr M D Llewellyn as agent for the
Australian Workers’ Union, West
Australian Branch, Industrial Union of
Workers and Mr D G Hicks as agent for
the Communications, Electrical,
Electronics, Energy, Information, Postal,
Plumbing and Allied Workers Union of
Australia, Engineering and Electrical
Division, WA Branch

Respondent Mr R D Allen and Ms R L Harrison each
of counsel

_______________________________________________________________________________

Order.
HAVING heard Mr D H Schapper of counsel for the Automo-
tive, Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers—Western Australian Branch, Mr
M D Llewellyn as agent for the Australian Workers’ Union,
West Australian Branch, Industrial Union Of Workers, Mr D
G Hicks as agent for the Communications, Electrical, Elec-
tronics, Energy, Information, Postal, Plumbing and Allied
Workers Union Of Australia, Engineering and Electrical Di-
vision, WA Branch, and Mr R D Allen and Ms R L Harrison
each of counsel on behalf of the Respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act 1979, hereby orders—

THAT the Respondent’s Fit For Work Policy in so far
as it applies to employees covered by the Argyle Dia-
mond Production Award 1996 be amended to prescribe
that the cut-off level for cannabis metabolites which at-
tracts sanction under the Policy be 100 ng/ml to be
confirmed at 15 ng/ml.

(Sgd.) G. L. FIELDING,
[L.S.] Commission in Court Session.

2000 WAIRC 01659
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CIVIL SERVICE ASSOCIATION OF

WESTERN AUSTRALIA
INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER,
DEPARTMENT OF EDUCATION
SERVICES, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 20 DECEMBER 2000
FILE NO PSACR 22 OF 1998
CITATION NO. 2000 WAIRC 01659
_______________________________________________________________________________

Result Application remitted back to the
Commission discontinued.

Representation
Applicant Mr D. Newman and with him Mr E. Rea

on behalf of the applicant.
Respondent Mr Narula and with him Mr Appleby and

subsequently Mr D. McEvoy on behalf
of the respondent.

_______________________________________________________________________________

Order.
WHEREAS this application was remitted back to the Com-
mission on 6 July 2000; and

AND WHEREAS the Commission has been advised that
by mutual agreement between the parties the matter is now
resolved and the application may be formally discontinued;

AND HAVING HEARD Mr D. Newman and with him Mr
E. Rea on behalf of the applicant.

and Mr Narula and with him Mr Appleby on behalf of the
respondent.

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner
Public Service Arbitrator.

2000 WAIRC 00761
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES COMMUNICATIONS, ELECTRICAL,

ELECTRONIC, ENERGY,
INFORMATION, POSTAL,
PLUMBING, AND ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH,
APPLICANT
v.
BHP IRON ORE, RESPONDENT

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED FRIDAY, 29 SEPTEMBER 2000
FILE NO/S CR 20 OF 2000
CITATION NO. 2000 WAIRC 00761
_______________________________________________________________________________

Result Application upheld
Representation
Applicant Mr C Young as agent
Respondent Mr H Downes as counsel
_______________________________________________________________________________
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Reasons for Decision.
1. The Respondent employs personnel at Port Hedland and

Newman whose conditions of employment are or were
governed by the Iron Ore Production and Processing (Mt
Newman Mining Company Pty Ltd) Award and associated
collective industrial agreements. It is common ground that
in or about November last the Respondent offered those
of its employees whose employment was governed by
the Award the opportunity of entering into individual
workplace agreements in accordance with the provisions
of the Workplace Agreements Act 1993. It is also common
ground that the Applicant and other unions which are
parties to the Award objected to that course of action by
the Respondent and, as a consequence, commenced a
campaign of industrial action in an endeavour to stop the
process. Amongst other things, picket lines were put in
place outside the entrance to the Respondent’s various
workplaces. These picket lines were designed, amongst
other things, to prevent employees who had recently
entered into a workplace agreement from entering the
workplace. Seemingly to overcome this, the Respondent
provided buses to transport those employees to their
various workplaces. Those buses apparently travelled in
convoy, sometimes accompanied by a police escort.

2. Amongst the employees employed by the Respondent
whose employment is governed by the Award is a Mr
Kilmartin, an electrician. He is and was at all material
times a member of the Applicant. Indeed, it appears that
he is a shop steward for the Applicant at the Respondent’s
Nelson Point workplace at Port Hedland, where he works.

3. It is common ground that on or about 19 January last a
picket line was in place at the entrance to the workplace
at Nelson Point. It is also common ground that on that
day a number of buses assembled at the car-park adjacent
to Cemetery Beach Park at Port Hedland, preparatory to
taking to the workplace at Nelson Point a number of
employees who had entered into workplace agreements.
It seems also to be common ground that Cemetery Beach
Park is public open space unassociated with the
Respondent’s operations. One of the buses contained a
group of employees, some of whom were known to Mr
Kilmartin. Another bus contained at least two persons,
Mr Wheeler and Ms Kelly, who were responsible for the
management of the Respondent’s human resources.

4. Mr Kilmartin, who with others was then on strike,
followed the buses to the car-park in his car. After parking
his car he approached the buses, which were stationary
in the car-park, on foot. On his own admission, whilst
walking beside one of the buses which contained a group
of employees, he abused some of the occupants. He says
that he might have been emotional, if not angry. Amongst
other things, he accused them, in highly colourful
language, of being “scabs”. His concern was that by
entering into the workplace agreements they were
“wrecking the town”. He was, on his own admission, upset
that these people, some of whom he knew to have been
“strong unionists”, were crossing the picket lines.
Approximately two (2) days later, in the course of carrying
out a private banking task, he came upon Mrs Forrest,
the wife of a fellow employee whom he knew to be one
of those who had recently accepted employment under
the terms of a workplace agreement. As Mr Kilmartin
acknowledges, she greeted him civilly and asked how he
was going. He says that he replied with words to the effect
that he was good but “no thanks to your old man”. Mrs
Forrest replied by suggesting that he “grow up” and the
two went their separate ways.

5. The Respondent’s officers carried out an investigation
into these incidents, in the course of which they
questioned Mr Kilmartin. They subsequently concluded
that Mr Kilmartin was guilty of “intimidating behaviour
towards fellow employees at Cemetery Beach Park car-
park on Wednesday 19th January, 2000, and of using
abusive language towards the wife of an employee” two
(2) days later. As a consequence the Respondent issued
Mr Kilmartin with a written “Final Warning” advising
him that “any further similar behaviour on your part, or
any acts of serious misconduct of any nature, will result
in the termination of your employment”.

6. The Applicant challenges the veracity of that warning. It
denies that Mr Kilmartin was guilty of intimidating
behaviour towards fellow employees at the Cemetery
Beach Park car-park. Mr Kilmartin does not dispute that
he abused the employees in question. Indeed, he concedes
he gave them “a gobful”, but he denies that he threatened
them. He also denies having abused Mrs Forrest on the
occasion in question. Furthermore, he denies threatening
the well-being of her husband. Accordingly, the Applicant
seeks an order directing the Respondent to rescind the
Final Warning.

7. Alternatively, if Mr Kilmartin is found to have been guilty
of the allegations made against him, the Applicant
contends that he should have received a less severe penalty
than that imposed by the Respondent on this occasion. In
this regard the Applicant draws attention to the terms of
the Final Warning, which it submits are open-ended.
Furthermore, the Applicant submits that the conduct
which led to the Final Warning should be seen in the
context of industrial action over what was a very sensitive
issue in the workplaces of the Respondent. Consideration
should also be given to the fact that the conduct occurred
in public places and was not accompanied by physical
violence.

8. For its part, the Respondent asserts that Mr Kilmartin not
only abused the employees in the bus but threatened them
by saying that he would be waiting for them when they
got back on the job. Its officers who were present at the
time allege that whilst making these comments he was
“pressing his face up against the windows of the bus and
hitting his fist against the windows”. Ms Kelly, the
Respondent’s human resource manager at Port Hedland,
says that Mr Kilmartin was aggressive and passionate and
that she was terrified. She says too that he was making
obscene gestures which she took to have sexual overtones.
In addition, Mrs Forrest testified that in response to her
asking Mr Kilmartin of his well-being some days later
he replied with words to the effect that he was well, which
was “more than I can say for your f—ing old man”. She
said that his manner was aggressive and that she was
“shocked, disgusted and intimidated by this behaviour”.

9. The Respondent says that Mr Kilmartin’s conduct was in
breach of the “BHP Iron Ore Non-Harassment Policy”.
That Policy appears to have been introduced in or about
December last. Amongst other things, it stipulates that
the Respondent “is opposed to all forms of work related
harassment including that related to sex, race, membership
or non-membership of trade unions and acceptance or
non-acceptance of workplace agreements”. The Policy
further stipulates that “work related harassment, including
threats and intimidation, is unacceptable to BHPIO and
any employees found to have engaged in such behaviour
will be subject to disciplinary action up to and including
summary dismissal”. As an adjunct to the Policy, the
Respondent, by a memorandum addressed to all of the
employees at Port Hedland, drew attention to the need to
“warn a number of employees about the use of the
deliberately offensive word ‘scab’”. The memorandum
also indicated that such terms “are regarded by the
Company as inviting hatred and are deeply offensive”
and that the use of such terms “will not be tolerated by
the Company and any employee found using this or
similar terms … will be subject to disciplinary action up
to and including termination of employment”. In effect,
the Respondent asserts that it acted in accordance with
those policies in issuing a final warning to Mr Kilmartin.

10. Given the effluxion of time, it is perhaps not surprising
that there should be a difference of opinion between the
parties as to precisely what was said and done on the
occasions in question. No matter how good one’s memory,
it is difficult to recall with accuracy what was done, let
alone what was said, seven (7) months after the event. In
the end I was left with the distinct impression that, where
there was a conflict regarding the events in question, the
evidence of Ms Kelly, Mr Wheeler and Mrs Forrest was
more reliable than that of Mr Kilmartin. Unlike Mr
Kilmartin, Ms Kelly and Mr Wheeler made
contemporaneous notes of what Mr Kilmartin said and
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did at the car-park. Indeed, Ms Kelly made notes of what
he said when he was speaking. There is some conflict in
the evidence of Ms Kelly and Mr Wheeler, and in that
respect I accept the evidence of Mr Wheeler as being the
most reliable. Likewise, Mrs Forrest made notes, although
not as contemporaneously as those made by Mr Wheeler
and Ms Kelly, of what occurred as far as she was
concerned. In particular, I am satisfied and find that the
side windows of the bus occupied by the employees in
question were substantially blocked out, as he and Mr
Kilmartin testified. Further, I am satisfied and find that
the Applicant did use words to the effect that he would
be waiting for at least some of the occupants of the bus
when they were back on the job. Also, I am satisfied and
find that he suggested to Mrs Forrest that, although he
was well, that was more than he could say for her “f—
ing husband”.

11. It follows that I am satisfied and find that the conduct of
Mr Kilmartin, at least in the car-park, constituted
harassment if not also intimidation of the employees to
whom he directed his abuse. Likewise, I am satisfied and
find that he used offensive language towards Mrs Forrest.

12. It remains then to consider whether the penalty imposed
on Mr Kilmartin fell “within the range of reasonable
responses by an employer to such misconduct”, as the
agent for the Respondent submitted was the case. In that
regard I accept that the onus is on the Applicant to show
that the penalty falls outside that range: (see: In re Firemen
and Deckhands on Tug Boats, Large (State) Award [1955]
AR (NSW) 465, 470). In my assessment the Applicant
has discharged that onus.

13. There can be no doubt that the conduct of Mr Kilmartin
of which the Respondent complains on this occasion was
wholly unsavoury and cannot be countenanced. It was
clearly deserving of some form of stern reproach.
However, the punishment must fit the crime.

14. In imposing the Final Warning the Respondent placed
much emphasis on the need to protect its employees and
their families from harassment by fellow employees.
Clearly the Respondent has a right, if not a duty, to adopt
that stance. However, its response to any such harassment
or intimidation must be fair and reasonable having regard
to all of the circumstances of the particular case.

15. Whilst as I find the conduct of Mr Kilmartin in the
car-park was both intimidating and threatening, the
conduct complained of needs to be looked at in context.
It occurred in the midst of and, some might say, as part of
a campaign of industrial action designed to prevent the
introduction of workplace agreements amongst employees
of the Respondent. As the evidence indicates, there were
strong feelings not only in the workplace but in and around
Port Hedland about the offer of workplace agreements to
employees of the Respondent. So strong was the feeling
that it appears that some members of the community gave
up talking to, if not associating with, people with whom
they had once been friends. Indeed, Mr Kilmartin’s own
family was affected in that way for a time. Although Mr
Kilmartin abused the occupants of the bus and banged
his fists on its windows, there was no suggestion that he
tried to enter the bus or attempted to injure the occupants.
Furthermore, the threats, such as they were, made by Mr
Kilmartin at the car-park were somewhat vague and never
carried out. I accept the position to be that he did not see,
or that at least did not go out of his way to see, the
employees in question when they and he went back on
the job. Moreover, I accept his evidence that he never
intended to harm the individuals or indeed their families.
History has proven that to be the case. Similarly, although
in her written statement Mrs Forrest said that she was
intimidated by what Mr Kilmartin said to her, in her
testimony before the Commission she made more of the
fact that she was offended and angered by what he said
to her. Significantly, Mr Kilmartin was accused by the
Respondent not of threatening Mrs Forrest but of “using
abusive language” towards her. She was quick to tell him
on the occasion in question that his conduct was childish,
and in reality that is a fair and accurate assessment of his
conduct.

16. The Respondent places some reliance on its published
edict outlawing use of the word “scab”. Although the
Respondent regards the use of the word “scab” as inviting
hatred and being deeply offensive, clearly the extent to
which it invites hatred or is offensive must depend upon
the context and circumstances in which the word is used.
In any event, I doubt that the use of the word carries the
same offensive overtones as it once did when closed-shop
workplaces were more common than is now the case. As
explained in Greenleaf Fertilizers Ltd v Sulphide
Corporation Employees’ Union (1978) 20 AILR 350, the
term in an industrial relations context has a meaning which
“may be summed up as a pejorative applied to a person
who refuses to join a strike or trade union or takes a
striker’s place or breaks the rules of his trade or group
especially one who works while his companions are on
strike”. I suspect that with the dramatic changes which
have taken place in the structure of industrial relations in
this country of recent years, particularly the dramatic
decline in the proportion of the work force who are
members of trade unions and with the introduction of
workplace agreements, the word is not as offensive as it
once was. Indeed, I suspect that a not insignificant
proportion of the work force would now regard the
allegation of being a scab as something of a badge of
honour. In this respect I suggest that much has changed
since the decision in the Greenleaf Fertilizers case and in
the case of Metal and Engineering Workers’ Union—
Western Australia v Hamersley Iron Pty Ltd (1993) 73
WAIG 1088. Be that as it may, the disciplinary action “up
to and including termination of employment” the
Respondent decides to impose as a result of the use of
the word, must be able to withstand scrutiny. That
requires, amongst other things, that regard be had to the
circumstances in which the word was used. In this case
there is no evidence to suggest that the employees to
whom the accusation was addressed were offended by
the words.

17. Apart from consideration of the conduct and
circumstances which gave rise to the Final Warning,
regard should be had to the previous working history of
Mr Kilmartin. Mr Kilmartin has been an employee of the
Respondent for approximately 23 years, apparently with
an unblemished record. Indeed, Mr Wheeler, the
Respondent’s manager of employee relations testified that
the transgressions which led to the Final Warning now in
issue were Mr Kilmartin’s “first offence”.

18. There is yet another consideration. The evidence discloses
that Mr Kilmartin was not alone in making a nuisance of
himself at the Cemetery Beach Park car-park at or about
the time in question. At least one other employee appears
to have abused the occupants of the buses in question
and made a nuisance of himself. Moreover, of this person’s
conduct Mr Wheeler noted that he “made specific threats
of violence and sexual abuse to all present”.  Mr Wheeler
testified that he was disgusted and intimidated by this
behaviour. Initially, this other employee was apparently
given a written final warning much like that given to Mr
Kilmartin. However, that written warning was later
amended to a warning, not a final warning, and in terms
that should there be any further instances of intimidating
and/or threatening behaviour inconsistent with the Non-
Harassment Policy “then the Company will have little
option but to terminate your contract of employment”.

19. In all the circumstances, particularly having regard to his
prior good record, the nature of and the circumstances in
which the transgressions of which the Respondent
complains were committed, to suggest, as does the Final
Warning, that not only any further similar behaviour on
his part, but “any acts of serious misconduct of any nature,
will result in termination of … employment”, is, in my
opinion, outside the range of a reasonable response.

20. In my assessment, it would not be an unreasonable
response if Mr Kilmartin was warned that should he be
guilty of any further instances of intimidatory and/or
threatening behaviour inconsistent with the Respondent’s
Non-Harassment Policy his employment was liable to be
terminated. Such a warning is confined to the repetition
of the conduct in question and does not carry with it, as
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does the current Final Warning, a threat that his
employment “will” be terminated, but rather that it is liable
to be terminated.

2000 WAIRC 01052
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES COMMUNICATIONS, ELECTRICAL,

ELECTRONIC, ENERGY,
INFORMATION, POSTAL,
PLUMBING, AND ALLIED
WORKERS UNION OF AUSTRALIA,
ENGINEERING AND ELECTRICAL
DIVISION, WA BRANCH,
APPLICANT
v.
BHP IRON ORE PTY LTD,
RESPONDENT

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED THURSDAY, 2 NOVEMBER 2000
FILE NO/S CR 20 OF 2000
CITATION NO. 2000 WAIRC 01052
_______________________________________________________________________________

Result Application upheld

Representation

Applicant Mr C Young as agent

Respondent Mr H M Downes as counsel
_______________________________________________________________________________

Order.
HAVING heard Mr C Young on behalf of the Applicant and
Mr H M Downes on behalf of the Respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act 1979, hereby orders—

THAT the Respondent replace the written Final Warn-
ing given to Mr Kilmartin on 25 January 2000 with a
written Warning in terms that “any repetition of intimi-
datory or threatening behaviour inconsistent with the
Non-Harassment Policy may leave the Company with lit-
tle option but to terminate your contract of employment”.

(Sgd.) G. L. FIELDING,    
[L.S.] Senior Commissioner.

CONFERENCES—Notation of—

Parties Commissioner/ Date Matter Result
Conference
Number

Australian Workers Dampier Salt Limited Kenner C 13/12/00 Discrimination against Discontinued by
Union C221/00 Award Employees at the leave

Lake McLeod site

Australian Workers Cockburn Cement Co Gregor C 29/11/00 Alleged unfair dismissal Discontinued
Union CR205/00

Automotive, Food, Alloy Steel Coleman CC 20/9/00 Alleged Unfair Dismissal Discontinued
Metals, Engineering, International C245/00
Printing and Kindred
Industries Union

Automotive, Food, Advantage Air Gregor C 7/8/00 Harsh, unfair and unjust Concluded
Metals, Engineering, C189/00 dismissal, seeking
Printing and Kindred reinstatement
Industries Union

Automotive, Food, Blackhawk Gregor C 6/11/00 Interpretation of an Concluded
Metals, Engineering, Construction C284/00 Agreement
Printing and Kindred
Industries Union
Automotive, Food, Harvestaire Pty Ltd Gregor C 11/12/00 Termination Concluded
Metals, Engineering, C319/00
Printing and Kindred
Industries Union

Automotive, Food, South West Group Beech C 9/11/00 Industrial Action Concluded
Metals, Engineering, Holdings Pty Ltd C294/00
Printing and Kindred
Industries Union

Automotive, Food, Navew Pty Ltd t/a Gregor C 21/11/00 The union seeks Concluded
Metals, Engineering, Western Fabrication C299/00  assistance in respect of
Printing and Kindred  termination of the union
Industries Union  member

Automotive, Food, Harvestaire Pty Ltd Gregor C 11/12/00 Termination Concluded
Metals, Engineering, C320/00
Printing and Kindred
Industries Union
Builders’ Labourers, Hanssen Pty Ltd Gregor C 18/12/00 Non provision of time and Concluded
Painters and C301/00  wages records
Plasterers Union

Builders’ Labourers, Inner City Builders Gregor C 18/12/00 Dispute over non payment Concluded
Painters and Plasterers C347/00 of wages (for three weeks)
Union to Nathan Petticrew
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Parties Commissioner/ Date Matter Result
Conference
Number

Civil Service Director General, Fielding SC 29/11/00 Removal from position Concluded
Association Ministry of Justice PSAC8/00 without

arbitration

Civil Service Water and Rivers Fielding SC 16/11/00 Alleged breach of the Public Concluded
Association Commission PSAC20/00  Sector Management Act

Communications, Benchmark Gregor C 19/12/00 Pursuant to Clause 27(a)(D) Concluded
Electrical, Electronic, Recruitment C344/00 of the Electrical Industry
Energy, Information, Award R22 of 1978 the
Postal, Plumbing and application union seeks the
Allied Workers Union assistance of the Commission

Communications, BOC Gases Australia Gregor C — Resolve a dispute about Concluded
Electrical, Electronic, Limited C346/00 Mr Waru who has been
Energy, Information, stood down as a consequence
Postal, Plumbing and  of a refusal to obtain a
Allied Workers Union disability pension

Communications, Mickbeths Australia Gregor C 18/10/00 Rates of pay Concluded
Electrical, Electronic, Pty Ltd C258/00 in contravention of award
Energy, Information,
Postal, Plumbing and
Allied Workers Union

Communications, Mickbeths Australia Gregor C 17/10/00 Classification of an Concluded
Electrical, Electronic, Pty Ltd C296/00 employee
Energy, Information,
Postal, Plumbing and
Allied Workers Union

Communications, Sheehan Electrical Gregor C 21/8/00 Monies owing under terms Concluded
Electrical, Electronic, Services C212/00 and conditions of Award
Energy, Information, and inspection of time wages
Postal, Plumbing and records
Allied Workers Union

Construction, Mining, Goldfields Contractors Gregor C 17/10/00 Dispute over access to time Concluded
Energy, Timberyards, WA Pty Ltd C262/00 and wages records
Sawmills and
Woodworkers Union

Construction, Mining, Christ Church Gregor C — Redundancy payment Concluded
Energy, Timberyards, Grammar (Inc) C335/00
Sawmills and
Woodworkers Union

Hill IM Paul Crowley and Mary Beech C — Long Service Leave Withdrawn
Crowley t/a Chateau C333/00
La Mer Motor Lodge

Hospital Salaried The Metropolitan Scott C — An Order quashing the Concluded
Officers Association Health Service Board C314/00 respondents decision to

terminate the employment
of  the applicant

Independent Schools Bunbury Cathedral Kenner C 17/10/00 Alleged Unfair Dismissal Discontinued
Salaried Officers’ Grammar School C201/00
Association

Independent Schools Sisters of Mercy Perth Kenner C 25/9/00 Dispute over restructuring Discontinued
Salaried Officers’ & Others C236/00  & of Staffing Arrangements
Association 19/10/00
Liquor, Hospitality Clifton Nominees Wood C 8/12/00 Alleged Gross Misconduct Referred
and Miscellaneous Pty Ltd C310/00
Workers’ Union
Liquor, Hospitality Geraldton High Wood C — Alleged Unfair Dismissal Discontinued
and Miscellaneous School Residential CR17710/00
Workers’ Union College
The Metropolitan Jennifer Beck Scott C — The respondents Concluded
Health Service Board PSAC22/00 decision be quashed and

nullified, and the respondent
reinstate the applicant’s
member
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CORRECTIONS—
ANIMAL WELFARE INDUSTRY AWARD.

No. 8 of 1968.
2000 WAIRC 01593

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
MR PS ADAMS & OTHERS,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED THURSDAY, 14 DECEMBER 2000
FILE NO/S APPLICATION 662 OF 2000
CITATION NO. 2000 WAIRC 01593
_______________________________________________________________________________

Result Correction Order
Representation
Applicant Mr J Ridley
Respondent Mr P Robertson
_______________________________________________________________________________

Correction Order
WHEREAS an error occurred in the Order dated 7 December
2000 issued in Application 662 of 2000, the Commission, in
order to correct this error and pursuant to the powers
conferred on it under the Industrial Relations Act, 1979,
hereby orders—

1. THAT in the Schedule, Item 5 should read ‘Sched-
ule A—Parties to the Award’ and not ‘Schedule
A.—Respondents’.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

COMMUNITY WELFARE DEPARTMENT HOSTELS
AWARD 1983.

No. A27 of 1981.
2000 WAIRC 01574

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
HON MIN FOR COMMUNITY
DEVELOPMENT, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 13 DECEMBER 2000
FILE NO/S APPLICATION 682 OF 2000
CITATION NO. 2000 WAIRC 01574
_________________________________________________________________________

Result Order corrected
_________________________________________________________________________

Correcting Order.
WHEREAS on the 17th day of November 2000 an order in
this matter was deposited in the office of the Registrar; and

WHEREAS the schedule attached to the said Order
contained an error;

NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission hereby
orders—

THAT point 2. of the schedule to the said Order be
corrected to so that the instruction to delete subclause
“(6)(a)” be replaced by “(1)(a)” :

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

PAINT AND VARNISH MAKERS’ AWARD.
 No. 22 of 1957.

2000 WAIRC 01594
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
DULUX AUSTRALIA LTD,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED THURSDAY, 14 DECEMBER 2000
FILE NO/S APPLICATION 708 OF 2000
CITATION NO. 2000 WAIRC 01594
_______________________________________________________________________________

Result Correction Order
Representation
Applicant Mr J Ridley
Respondent Mr P Robertson
_______________________________________________________________________________

Correction Order.
WHEREAS an error occurred in the Order dated 7 December
2000 issued in Application 708 of 2000, the Commission, in
order to correct this error and pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

1. THAT in the Schedule, Item 5 should read ‘Sched-
ule A—Parties to the Award’ and not ‘Schedule
A.—Respondents’.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

SADDLERS AND LEATHER WORKERS' AWARD.
No. 7 of 1962.

2000 WAIRC 01575
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
MALLABONES PTY LTD,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED WEDNESDAY, 13 DECEMBER 2000
FILE NO/S APPLICATION 717 OF 2000
CITATION NO. 2000 WAIRC 01575
_______________________________________________________________________________
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Result Correction Order
Representation
Applicant Mr J Ridley
Respondent Mr P Robertson
_______________________________________________________________________________

Correction Order.
WHEREAS an error occurred in the Order dated 7 December
2000 issued in Application 717 of 2000, the Commission, in
order to correct this error and pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Award referred to as being varied should be
the Saddlers and Leatherworkers’ Award and not the
Photographic Industry Award 1980.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

WOOL SCOURING AND FELLMONGERY
INDUSTRY AWARD.

 No. 32 of 1959.
2000 WAIRC 01595

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
JANDAKOT WOOL SCOURING
COMPANY PTY LTD & OTHERS,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED THURSDAY, 14 DECEMBER 2000
FILE NO/S APPLICATION 731 OF 2000
CITATION NO. 2000 WAIRC 01595
_______________________________________________________________________________

Result Correction Order
Representation
Applicant Mr J Ridley
Respondent Mr P Robertson
_______________________________________________________________________________

Correction Order.
WHEREAS an error occurred in the Order dated 7 December
2000 issued in Application 662 of 2000, the Commission, in
order to correct this error and pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

1. THAT in the Schedule, Item 5 should read ‘Sched-
ule A—Parties to the Award’ and not ‘Schedule
A.—Respondents’.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

ELECTRICAL CONTRACTING INDUSTRY AWARD.
 No. R22 of 1978.

2000 WAIRC 01596

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
APPLICANT
v.
CONTRACT AND MANAGEMENT
SERVICES & OTHERS,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED THURSDAY, 14 DECEMBER 2000
FILE NO/S APPLICATION 1136 OF 2000
CITATION NO. 2000 WAIRC 01596
_______________________________________________________________________________

Result Correction Order
Representation
Applicant Mr P Joyce
Respondent Mr BJ Kirwan
_______________________________________________________________________________

Correction Order.
WHEREAS errors occurred in the Order dated 28 November
2000 issued in Application 1136 of 2000, the Commission, in
order to correct these errors and pursuant to the powers
conferred on it under the Industrial Relations Act, 1979,
hereby orders—

1. THAT in the Schedule, Item 6, (8)(a)—Wage Rates,
the Total Weekly Rate amounts should read—

$410.10 in lieu of $470.10
$427.30 in lieu of $487.30
$450.50 in lieu of $510.50
$472.00 in lieu of $532.00
$504.60 in lieu of $564.60
$526.10 in lieu of $586.10
$545.60 in lieu of $603.60
$567.00 in lieu of $625.00
$588.50 in lieu of $646.50
$608.00 in lieu of $666.00

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.334

ENGINE DRIVERS (GENERAL) AWARD.
 No. R21A of 1977.

2000 WAIRC 01537
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CONSTRUCTION, MINING,

ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
APPLICANT
v.
COCA COLA BOTTLERS & OTHERS,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED FRIDAY, 8 DECEMBER 2000
FILE NO/S APPLICATION 1139 OF 2000
CITATION NO. 2000 WAIRC 01537
_______________________________________________________________________________

Result Correction Order
Representation
Applicant Mr P Joyce
Respondent Mr K Dwyer
_______________________________________________________________________________

Correction Order.
WHEREAS an error occurred in the Order dated 1 November
2000 issued in Application 1139 of 2000, the Commission, in
order to correct this error and pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

1. THAT in the Schedule, Item 1—Clause 19—
In (2)(a)(i), $21.40 be deleted and replaced
with $21.20
In (2)(a)(ii), $21.40 be deleted and replaced
with $21.20
In (2)(a)(iii), $6.80 be deleted and replaced
with $6.70
In (2)(a)(iv), $21.40 be deleted and replaced
with $21.20
In (3)(a), $18.60 be deleted and replaced with
$18.50 in both instances

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.

ENGINE DRIVERS (GOVERNMENT) AWARD 1983.
No. A 5 of 1983.

2000 WAIRC 01592
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CONSTRUCTION, MINING,

ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
APPLICANT
v.
BOARD OF MANAGEMENT,
FREMANTLE HOSPITAL & OTHERS,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED THURSDAY, 14 DECEMBER 2000
FILE NO/S APPLICATION 1141 OF 2000
CITATION NO. 2000 WAIRC 01592
_______________________________________________________________________________

Result Correction Order
Representation
Applicant Mr P Joyce
Respondent Mr BJ Kirwan
_______________________________________________________________________________

Correction Order.
WHEREAS an error occurred in the Order dated 25
September 2000 issued in Application 1141 of 2000, the
Commission, in order to correct this error and pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

1. THAT the Delivered date of the Order should read
WEDNESDAY, 29 NOVEMBER 2000 and not
25 SEPTEMBER 2000.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

ELECTRICAL CONTRACTING INDUSTRY AWARD.
 R 22 of 1978.

2000 WAIRC 01501
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES COMMUNICATIONS, ELECTRICAL,

ELECTRONIC, ENERGY,
INFORMATION, POSTAL,
PLUMBING, AND ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH,
APPLICANT
v.
THE ELECTRICAL CONTRACTORS’
ASSOCIATION OF WESTERN
AUSTRALIA (UNION OF
EMPLOYERS) & OTHERS,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED WEDNESDAY, 6 DECEMBER 2000
FILE NO/S APPLICATION 1271 OF 2000
CITATION NO. 2000 WAIRC 01501
_______________________________________________________________________________

Result Correction Order
Representation
Applicant Mr C Young
Respondent Mr P Cooke
_______________________________________________________________________________

Correction Order.
WHEREAS errors occurred in the Order dated 22 November
2000 issued in Application 1271 of 2000, the Commission, in
order to correct these errors and pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

1. THAT in the Schedule, Item 8A—‘First Schedule—
Wages’, should read subclause (2) and not subclause
(1);

2. THAT in the Schedule, Item 8B—‘First Schedule—
Wages’, should read subclauses (2) and (4) and not
subclauses (1) and (4);

3. THAT in the ‘First Schedule—Wages’ subclause (12)
‘New Classifications’ be renumbered to (11) ‘New
Classifications’.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.
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BURSWOOD HOTEL (MAINTENANCE
EMPLOYEES') AWARD, 1990.

 No. A20 of 1986.
2000 WAIRC 01533

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY,
INFORMATION, POSTAL,
PLUMBING, AND ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH,
APPLICANT
v.
BURSWOOD PTY LTD & OTHERS,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED FRIDAY, 8 DECEMBER 2000
FILE NO/S APPLICATION 1283 OF 2000
CITATION NO. 2000 WAIRC 01533
_______________________________________________________________________________

Result Correction Order
Representation
Applicant Mr C Young
Respondent Ms J Wesley
_______________________________________________________________________________

Correction Order.
WHEREAS an error occurred in the Order dated 22
November 2000 issued in Application 1283 of 2000, the
Commission, in order to correct this error and pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

1. THAT in the Schedule of the above Order, Item 3—
Schedule A—Named Parties to the Award should
read ‘First Schedule’ in lieu of ‘Schedule A’.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

PROCEDURAL DIRECTIONS
AND ORDERS—

2000 WAIRC 01696
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES SHIRLEY REDGRAVE, APPLICANT

v.
RAY KELLY T/A KELLY’S RETREAT,
RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 22 DECEMBER 2000
FILE NO/S APPLICATION 1926 OF 1997
CITATION NO. 2000 WAIRC 01696
_______________________________________________________________________________

Result Direction issued.
Representation
Applicant Ms S Redgrave
Respondent Mr C Edwards of counsel
_______________________________________________________________________________

Direction.
HAVING heard Ms S Redgrave on her own behalf and Mr C
Edwards of counsel for the respondent the Commission,

pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby directs—

(1) THAT the applicant shall file and serve on the re-
spondent the notice of application in the herein matter
by 15 January 2001 and forthwith file a declaration
of service in relation to same.

(2) THAT the respondent shall file and serve on the ap-
plicant a notice of answer and counter proposal by
29 January 2001.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

2000 WAIRC 01539
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES PETER DELLYS, APPLICANT

v.
ELDERSLIE FINANCE CORPORATION
LIMITED, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 8 DECEMBER 2000
FILE NO APPLICATION 1185 OF 2000
CITATION NO. 2000 WAIRC 01539
_______________________________________________________________________________

Result Directions issued
Representation
Applicant Mr D Howlett of Counsel
Respondent Mr D Sproule
_______________________________________________________________________________

Directions.
HAVING heard Mr D Howlett of counsel on behalf of the
applicant and Mr D Sproule on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby directs—

1. THAT the parties file and serve a list of discover-
able documents by 15 December 2000; and

2. THAT the parties exchange discoverable documents
by 22 December 2000; and

3. THAT the parties exchange a list of witnesses by
10 January 2000; and

4. THAT the parties have liberty to apply at short
notice.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

2000 WAIRC 01588
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ANDREW BIRNIE, APPLICANT

v.
A.W.I. ADMINISTRATION SERVICES
PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 14 DECEMBER 2000
FILE NO/S APPLICATION 1198 OF 2000 & 1457

OF 2000
CITATION NO. 2000 WAIRC 01588
_______________________________________________________________________________

Result Application for adjournment of hearing
granted

Representation
Applicant Mr S. Kemp (of counsel) on behalf of the

applicant.
Respondent Mr A. Drake-Brockman and with him Mr

D. Howlett (both of counsel) on behalf
of the respondent.

_______________________________________________________________________________
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Order.
WHEREAS the respondent has requested that the hearing of
these matters be adjourned due to the unexpected unavailabil-
ity of its principal witness;

AND WHEREAS the applicant opposed the request;
AND WHEREAS the parties were heard in chambers on 12

December 2000;
AND HAVING HEARD Mr S. Kemp (of counsel) on be-

half of the applicant and Mr A. Drake-Brockman and with
him Mr D. Howlett (both of counsel) on behalf of the respond-
ent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

1. THAT the hearing of applications numbered 1457
of 2000 and 1198 of 2000 set down for hearing on
14 and 15 December are 2000 hereby by adjourned
and the dates vacated;

2. THAT the applications be re-listed for hearing on 1
and 2 March 2001; and

3. THAT there be liberty to the applicant to apply, no
later than within 7 days of the last date of the hear-
ing, for an order for costs incurred as a direct result
of the adjournment of the hearing.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

2000 WAIRC 01695
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES SANDRA HOARE, APPLICANT

v.
WOMENS LEGAL SERVICES
INCORPORATED (WA),
RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 22 DECEMBER 2000
FILE NO/S APPLICATION 1216 OF 2000
CITATION NO. 2000 WAIRC 01695
_______________________________________________________________________________

Result Order issued.
Representation
Applicant Mr S Bibby as agent
Respondent Mr D Howlett of counsel
_______________________________________________________________________________

Order.
HAVING heard Mr S Bibby on behalf of the applicant and
Mr D Howlett of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

(1) THAT the applicant provide further and better par-
ticulars of her claim for denied contractual benefits
of $119.20 by 15 January 2001.

(2) THAT the parties exchange a list of witnesses by 15
January 2001.

(3) THAT evidence in chief be given by witness state-
ments.

(4) THAT the parties do file and serve witness state-
ments including copies of any documents to be relied
on as evidence 21 days prior to the date of hearing.

(5) THAT the parties do file and serve any witness state-
ments in reply 14 days prior to the date of hearing.

(6) THAT the parties file and serve written submissions
on the law 3 days prior to the date of hearing.

(7) THAT the application be listed for hearing for 1 day.
(8) THAT the parties have liberty to apply on short notice.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

PUBLIC SERVICE APPEAL
BOARD

2000 WAIRC 01619
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES JENNIFER BECK, APPLICANT

v.
THE METROPOLITAN HEALTH
SERVICE BOARD, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 18 DECEMBER 2000
FILE NO/S PSAB 11 OF 2000
CITATION NO. 2000 WAIRC 01619
__________________________________________________________________________

Result Appeal against decision withdrawn by
leave

__________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section 80I of
the Industrial Relations Act 1979; and

WHEREAS on the 13th day of December 2000 the Appli-
cant filed a Notice of Discontinuance in respect of the
application;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby withdrawn by
leave.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner

Public Service Arbitrator.

RECLASSIFICATION APPEALS—Notation of—
File Number Appellant Respondent Decision Finalisation

Date

PSA 16/1997 Janice Adams & Others Minister for Education and Director
General Education Department of WA Dismissed 03/01/01

PSA 17/1997 Pamela Kay Mercy Minister for Education Department
of WA Dismissed 03/01/01

PSA 18/1997 Frances M Constable The Director General Education
Department of WA Dismissed 03/01/01

PSA 19/1997 Carole Jean Winkler Minister for Education Dismissed 03/01/01
PSA 20/1997 Marita Paulina Anton Ratcliffe The Director General of Education

Department of WA Dismissed 03/01/01
PSA 21/1997 Denise Bertelli The Director General Education

Department of WA Dismissed 03/01/01


