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1 KENNEDY J (Presiding Judge): I have had the benefit
of reading in draft the reasons to be published by Parker
J, with which I am in agreement. I would therefore dismiss
this appeal.

2 ANDERSON J: I have read in draft the reasons for
judgment of Parker J. I agree with them and there is
nothing I wish to add.

3 PARKER J:
Introduction
4 This is an appeal from the Western Australian Industrial

Relations Commission (“the Commission”) in Court
Session. The appellants appeal against the whole of the
order made by the Commission in Court Session and seek
the quashing that decision .

5 The two appellants are companies involved in the mineral
sands industry in Western Australia. The respondents are
unions registered as organisations of employees under
the Industrial Relations Act 1979 (“the Act”) and
representing employees in that industry.

Facts
6 RGC Mineral Sands Ltd (“RGC”) and Westralia Sands

Ltd (“WSL”) originally carried on separate operations in
the mineral sands industry in Western Australia. RGC
had operations in the mid-west of the State at Eneabba
and Narngulu and also at Capel. WSL operated at Capel.

7 In June 1993 employees of RGC were offered “over-award
or staff employment conditions”, which included an
annual salary and an incentive payments scheme as part
of a “New Directions” initiative. It is common ground
that at that time various representations were made by
RGC to its employees about the proposed new terms of
employment. Most of the RGC employees accepted the
offer (“letter of offer employees”). Some employees did
not accept the New Directions offer and retained their
former conditions (“award employees”).

8 In early 1998 RGC offered its employees workplace
agreements that largely reflected their existing
employment arrangements. Some of the letter of offer
employees accepted these workplace agreements.

9 During the financial years ending June 1997 and June
1998 RGC operated at a financial loss. In December 1998
a merger between RGC and WSL was completed, and
RGC became WSL’s wholly owned subsidiary. WSL

changed its name to Iluka Resources Limited (“IRL”)
and RGC changed its name to Iluka Mid-West Limited
(“IML”).

10 The Capel site ceased production in October 1998 and
closed in March 1999 as part of a wider “rationalisation”
of the merged organisation and from October 1998 there
were progressive redundancies at Capel and in the mid-
west region. IRL also had mining interests outside Western
Australia.

11 In late 1999 IRL offered new workplace agreements to
all its employees, including all employees of its subsidiary
IMW, as part of an “Iluka 2000” initiative. The offer
incorporated, amongst other things, a 17.5 per cent
increase in their remuneration including benefits and a
new superannuation scheme. Some of the remaining letter
of offer employees accepted the Iluka 2000 workplace
agreements.

12 The employees the subject of the claim that was before
the Commission are the remaining letter of offer
employees who had not become a party to a workplace
agreement. These number some twenty employees. There
is also an issue in this appeal raised by ground 6 whether
the three remaining employees of the appellants in their
Midwest operations who remain award employees are
included in the claim. The employees the subject of the
claim had fallen substantially behind all other IMW and
IRL employees in their remuneration. Since 1 July 1997
they have been offered only a nominal increase of 0.005
per cent, which was by letter dated 1 January 2000.

13 On 13 September 1999 the first respondent notified IMW
that it was seeking, on behalf of the claim employees and
their unions, an increase in base salary of $36 per week
from 1 October 1999. There was no claim for a percentage
increase in the base remuneration, but there was a claim
for base salaries to increase each year according to
movements in the CPI. The claim was rejected by IMW.

14 On 21 September 1999 the respondents filed a notice of
application for a compulsory conference pursuant to s 44
of the Act. The dispute was not resolved at a conference
held on 4 October 1999 and was referred to the
Commission in Court Session. Further, Commissioner
Parkes prepared a draft Memorandum of Matters for
Hearing and Determination that set out the respondents’
claim.

15 On 5 October 1999 the respondents also filed another
application seeking, in effect, an order that employees to
be made redundant should have their redundancy pay
calculated by reference to any increased pay that ought
to have resulted from the employers’ performance related
review, had that review been made in the ordinary course
before the redundancies took effect.

16 On 3rd April 2000, and again at the hearing, the claim of
the respondents was further amended inter alia to include
an additional claim for 10 per cent increase in pay as
well as the original claim for $36 per week from 1 October
1999. The $36 per week is an amount equivalent to the
total Arbitrated Safety Net Adjustments awarded by the
Commission after 1 July 1997 but before the 2000 State
Wage Decision, ie for the period during which the claim
employees had received no wage increase.

17 The hearing of these matters commenced on 2 May 2000
and was concluded before the Commission in Court
Session on 1 June 2000. Reasons for decision were
delivered on 14 July 2000 and supplementary reasons
and orders were delivered on 18 August 2000.

18 Relevantly, the Commission in Court Session ordered
that—

1) The base salary and roster allowance of each let-
ter of offer employee be increased by 9% from
21 September 1999;

2) IMW pay the increase on or before 15 Septem-
ber 2000;

3) The increase is to have no effect on the calcula-
tion of any PRR [Performance Related
Remuneration System] bonus payments made
prior to 1 July 2000;
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4) On or before 15 September 2000, the respond-
ents shall take all necessary steps within their
power to amend the rules of the IRL Superan-
nuation Plan Category BF (“the Fund”) to define
eligibility for membership of that category to in-
clude letter of offer employees. On completion
of those steps the appellants shall forthwith offer
those employees membership of the Fund;

5) Liberty to apply is reserved to the unions in re-
spect of the terms and conditions of employment
applicable to award employees;…

Grounds of Appeal
19 As amended at the hearing of this appeal, the grounds of

appeal were as follows—
1. The Commission in Court Session erred in law by

purporting to give retrospective effect to order 1,
that the base salary and roster allowance of each
letter of offer employees employed by IMW be
increased by 9 per cent from 21 September 1999.

2. The Commission in Court Session erred in law
in finding that following the merger, the Appel-
lants’ Mid-West operations were quickly restored
to profitability, when there was no evidence to
support this finding.

3. Further, or in the alternative, the Commission in
Court Session erred in law in finding that fol-
lowing the merger, the Appellants’ Mid-West
operations were quickly restored in profitability,
by failing to give consideration to whether—

(a) the productivity or profitability gains re-
sulting from the merger of RGC and WSL
was as a result of closures, including mine
closures and the closure of the Sydney of-
fice, and the rationalisation of operations
or as a result of the activities of the rel-
evant employees; and

(b) the profitability of the IRL was as a result
of the Appellants’ Mid-West operations or
as a result of other activities and operations
and, if so, what proportion of the profit-
ability of IRL was attributable to the
operations of the former RGC.

4. The Commission in Court Session erred in law
in making orders in relation to IRL when there is
no industrial matter between it and the Respond-
ents.

5. The Commission in Court Session erred in law
in making O 4 by acting on the irrelevant consid-
eration that RGC had previously offered a limited
choice of superannuation funds to its employees
and having regard to a Superannuation Scheme
which applied only to the WPA employees pur-
suant to s 26A(b).

6. The Commission in Court Session erred in law
in granting liberty to apply to the award employ-
ees of IRL and IMW when the industrial matter,
if any, between the appellants and the respond-
ents did not relate to the award employees.

Ground One—Retrospectivity
20 It is clear that the Commission had power to give

retrospective effect to its order awarding an increase in
salaries and allowances, by virtue of s 44(13) and s 39 of
the Act but, in the absence of agreement between the parties,
this power could only be exercised where, “in the opinion
of the Commission, there are special circumstances which
make it fair and right to do so” (s 39(3)(b)).

21 The appellants accept that the combined effect of s
39(3)(b) of the Act and s 44(13) of the Act is that an
order of the Commission may take effect before the day
on which it is delivered if, in the opinion of the
Commission, there are special circumstances which make
it fair and right to do so. They submit that the expression
“special circumstances” connotes a special feature of the
case which justifies the making of the orders sought:
Springfield Nominees Pty Ltd v Bridgelands Securities
(1992) 38 FCR 217 at 223—224.

22 The appellants contend, however, that the Commission
did not ask itself the question whether there were special
circumstances which made it fair and right to grant
retrospective increases. Rather, the Commission confined
itself, it is contended, to asking whether the claims should
be granted having regard to equity, good conscience and
the substantial merits of the case, within the meaning of
s 26(1)(a) of the Act. Section 26(1)(a), however, does not
provide an independent source of power for the granting
of relief or retrospective relief. It deals with the manner
in which the Commission’s jurisdiction, otherwise
conferred, is to be exercised; Robe River Iron Associates
v The Association of Draughting, Supervisory and
Technical Employees of Western Australia (1987) 68
WAIG 11 at 14, 20,22.

23 The respondents submit that they had made out their case
for the relief awarded and that the Commission’s reasons
disclose that it considered and applied the statutory criteria
in s 39 of the Act and that, in deciding to give retrospective
effect to the salary increase, the Commission properly
took into account all relevant matters.

24 The reasons of the Commission do not contain an
express reference to s 39(3)(b), but the reasoning itself
indicates that the Commission identified and was
impressed by the force of circumstances revealed by
the evidence which attached uniquely to this one small
group of employees in this one employment situation.
Express consideration was given to a number of
matters which, at least in combination, were well
capable of constituting special circumstances for the
purposes of s 39(3)(b), including—

• representations made to the employees of RGC
in 1993 to induce them to accept the proposed
new terms of employment;

• an express offer that there would be annual wages
reviews, and, in the finding of the Commission,
that wages would be directly linked to RGC’s
economic performance and to the individual’s
performance, and would at least keep pace with
community wage movements;

• the pattern by which effect was given to these
terms in the years 1994 to 1997, then interrupted
by what the Commission found was a justified
salary freeze in 1998, but not continued when, in
the finding of the Commission, in 1999 the cir-
cumstances which justified the freeze in 1998 had
passed and no longer provided a valid reason for
not increasing the wages of the letter of offer
employees;

• the dramatically improved productivity and prof-
itability of IRL in 1999 and 2000; and

• the finding of the Commission that the wages paid
to the letter of offer employees had not been main-
tained, as the criteria established by RGC in 1993
would require, to the extent that a 9 per cent in-
crease to restore them was justified “… in the
context of the special circumstances applying to
these operations …”

Further, and with particular reference to the retrospective
operative date of 21 September 1999, which was the date
on which the application was filed, the Commission in
Court Session went on immediately in its reasons to note
that just a month earlier on 23 August 1999 IRL had
“announced an increased interim dividend to
shareholders, a cut in overheads of 30 per cent in Western
Australia and a reduction of $23 million in inventories in
the first half of 1999 in Western Australia and a substantial
increase in profit”. Especially as these matters were
considered in conjunction with the failure to maintain
wages in accordance with the representations made in
1993, without reason after 1998, the extent to which the
wages had fallen behind and in view of the actual words
used by the Commission, it is apparent in my view that
the Commission considered and was satisfied by matters
which, at least in combination, well satisfied the
requirement of s 39(3)(b) that there be special
circumstances.
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25 For these reasons I am not persuaded that the Commission
overlooked and failed to give consideration to s 39(3)(b)
in reaching its decision to order that the increase be paid
retrospectively.

Grounds 2 and 3
26 In its reasons for decision the Commission said—

“It is clear from his [Mr Gazzard, Operations Man-
ager of IRL for the Midwest] evidence that until the
merger in December 1998 the respondents’ Midwest
operations were unprofitable. Following the merger,
operations were changed and profitability was
quickly restored.”

27 The appellants say that there was no evidence to support
this finding that profitability was quickly restored and
that therefore in the absence of evidence to sustain the
finding the Commission erred in law; Australian
Broadcasting Tribunal v Bond (1990) 170 CLR 321 at
355-6. Ground 2 can only succeed if there was no evidence
capable of sustaining the finding, whereas ground 3 seeks
to contend, in respect of the same finding, that there was
an error of law because the Commission failed to consider
other factual possibilities.

28 It is apparent, in the context, that the Commission’s
reference to “operations” is to the Midwest operations of
IRL in Western Australia.

29 The appellants argue that there was no evidence that any
of the profits of the appellants was as a result of
productivity increases, rather than from efficiencies or
rationalisation resulting from the merger of the appellants.
In particular, it is contended there was no evidence of
any increase in profitability of the Western Australian
operations. In particular, they rely on the Directors’ report
to the Stock Exchange for the year ended 31 December
1999 which indicated that a significant increase in
profitability following the previous year’s loss was
primarily as a result of the merger. Accordingly, they
contend there was no evidence that the increased profit
of IRL was due in large part or at all to factors other than
rationalisation following from the merger.

30 Further, or in the alternative, in support of ground 3 the
appellants contend that the Commission placed too great
a weight on factors from which a finding or inference
could be drawn that there had been an increase in
productivity and, as a result, its decision that there had
been any such increase, or any sufficient increase in
productivity independent of the merger, was manifestly
unreasonable. The appellants submit that this gives rise
to a question of law and rely on the decision in Minister
for Aboriginal Affairs v Peko-Wallsend Limited (1986)
162 CLR 24 at 41 per Mason J. But there his Honour was
considering the weight to be given to relevant
considerations in the exercise of an administrative
discretion, not to the question whether evidence is capable
of supporting a finding of fact. In my view ground 3 does
not raise a question of law.

31 With respect to ground 2, while there is an abundance of
evidence of the significantly increased profitability of IRL
since the merger, there is little dealing with the
profitability of IMW or the Midwest operations which
are, in substance, the operations of IMW. In part, this is
because, since the merger, the respondents have reported
as a group. There was evidence given by Mr Gazzard,
however, which contrasted the efficiency of the operations
under RGC with the new Midwest operational system
for which he was primarily responsible and which was
introduced after the merger in December 1998. He had
corrected what he described as the lack of integration of
the Narngulu and Eneabba sites, which he considered
“had been the cause of significant problems for RGC”,
and concentrated on the quality of production as the “lack
of focus on quality had virtually bankrupted RGC” and
led to the “mining of material that could not be treated,
or turned into saleable products”. He described a “period
of disarray in the mining operations of RGC” from mid
to about December 1998. These matters led him as a first
priority “to rectify the operational problems that then
existed and to devise a viable mining plan for the future”
and to give major priority to the quality of the production,

rather than quantity. This was done while he was “turning
around” the former RGC operation. He had noted in
January 2000 that Narngulu is now setting production
records and that while production tonnages are down from
Eneabba there was a much greater focus on grade and
quality of ore mined. These matters were noted as having
“a significant affect (sic) on company profits”, and when
looking ahead in 2000 he noted the “productivity
improvements achieved in 1999”. In cross-examination,
Mr Gazzard indicated that while productivity in the
Midwest had declined, profitability was better. He stressed
though that the fall in productivity, by which he meant
only tonnes of ore produced of both rutile and ilmenite,
was deliberate and in part was the result of closing some
poor mine sites. This was done to match volume produced
to the level of demand. At the same time the quality of
the product had changed so that what was produced was
saleable and was being sold. He also accepted that a
statement by the Chairman of IRL in January 2000 that
during the past year the unit cost of production has been
reduced applied also to the Midwest operations, although
Mr Gazzard did not regard that as indicating improved
productivity as he considered that the productivity
involved only volume of production or output and not
the efficiency or profitability of the operations. He did,
though, accept there had been an “improved result” and
that more valuable products were being produced with
profits going up. He described the result of the changes
in the Midwest operations he had introduced since the
merger in December 1998 as having the result that “we
are producing at the lowest cost we can for what the
market requires”.

32 Further, in an address to the Stock Exchange in April
2000 the Chairman of IRL reported a 35 per cent increase
in earnings per share and an 11 per cent increase in
dividend with profits higher than forecast in April 1999
and noted in reviewing the 1999 performance that “most
of the improvements in earnings are the result of the cost
reductions and productivity gains implemented by the
Company’s management and employees”. The 1999
results for IRL represented a 29 per cent increase in net
profit after tax before abnormals over 1998.

33 Further, employees of IMW, who were subject to or who
would change to a workplace agreement, had been offered
a salary increase of 17.5 per cent in November 1999. This
is in marked contrast to the 0.005 per cent increase offered
a month or so later to those employees who sought to
remain as letter of offer employees. This salary increase
of 17.5 per cent offered and paid to the main workforce
could also have been accepted by the Commission as an
indication of the actual profitability of the IMW
operations, which were in substance the Midwest
operations.

34 While, in his evidence for the appellants, Mr Gazzard
sought to view productivity as solely a matter of volume
of ore produced, a view apparently not shared by the
Chairman of IRL judging by his April 2000 comments
noted earlier, it is to be remembered that the 1993 offers
to the employees of RGC did not refer to productivity
but to economic performance. It is also to be noted that
while grounds 2 and 3 seek to focus on one finding about
profitability, the decision of the Commission was based
on a number of considerations and was not dependant on
the particular finding to which grounds 2 and 3 refer.

35 Nevertheless, while the references to the evidence are not
exhaustive they are sufficient, in my view, to reveal that
there was an evidentiary basis on which the Commission
could properly make the challenged finding that
profitability was quickly restored for the Midwest
operations following the merger.

36 For these reasons grounds 2 and 3 have not been made
out.

Ground 4
37 The ground as formulated contended the Commission

erred in law in making orders in relation to IRL when
there was no industrial matter between it and the
respondents. During argument, however, the ground was
“confined” to persons who were not employees (it seems
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of either IRL or IMW) as at the date of decision, 18 August
2000, but who had been letter of offer employees on 21
September 1999 when the application was commenced.
It is contended in respect of these persons that there was
no “industrial matter” as these persons were not
employees as at 18 August 2000, It follows in the
submission that the Commission had no jurisdiction to
make orders in respect of them. The issue is raised by the
supplementary reasons for decision published on 18
August 2000 after the point had been canvassed at the
Speaking to the Minutes.

38 The brief written submissions of the appellants were
directed to a distinct issue, namely that all letter of offer
employees were employees of IMW following the merger,
not IRL, so that there was no jurisdiction for an order
against both IRL and IMW. This point, if successful,
would have left the order valid as against IMW. In the
absence of written or oral submissions on the ground as
“confined”, it was not made expressly clear what position
the appellants sought to take about the point originally
raised, ie the distinction between IRL and IMW. From
what was said by counsel when “confining” the reach of
the ground the position appears to be, however, that this
distinction was no longer pressed and, instead, the absence
of an employer/employee relationship for those who had
resigned or changed to workplace agreements since 21
September 1999 is the point now advanced. This involves
some shift of ground as well as a confining of the original
ground, but there is no objection to this.

39 For the appellants it is contended that by virtue of the
definition of an “industrial matter” in s 7 of the Act, no
jurisdiction is conferred on the Commission by s 23(1)
unless the relationship of employer and employee exists
at the time of decision. The appellants rely on Kounis
Metal Industries Pty Ltd v Transport Workers Union of
Australia, Industrial Union of Workers, Western
Australian Branch (1992) 73 WAIG 14 and Robe River
Iron Associates v The Association of Draughting,
Supervisory and Technical Employees of Western
Australia (1987) 68 WAIG 11 (Pepler’s case).

40 There are difficulties with this submission of the
appellants. First, it appears to be in direct conflict with
the reasoning of this Court in Corlett Bros Pty Ltd v
Transport Workers Union of Australia, Industrial Union
of Workers, Western Australian Branch (1975) 55 WAIG
644. In that case the submissions of the employer were
rejected that when the award was made on 4 October 1974,
to operate retrospectively from 22 July 1974, there was
no contract of employment and no employer/employee
relationship with the employee as she had ceased her
employment on 30 August 1974. The short point was that
the retrospective order made by the Commission gave
the award effect from 22 July 1974 at which date the
employee was employed. That case was decided under
the former s 92(aa) of the Industrial Arbitration Act 1912-
1973, but for present purposes there is no material
distinction between that provision and s 39(3) of the Act,
which, as noted earlier, is expressly applied to this order
by s 45(13).

41 Secondly, the decisions in Kounis Metal Industries
(supra) and Pepler’s case (supra) have been considered
in a number of decisions of this Court including RGC
Mineral Sands Ltd & Anor v Construction, Mining,
Energy, Timberyards, Sawmills, Woodworkers Union of
Australia, WA Branch & Ors (2000) 80 WAIG 2437 in
which Parker J, Kennedy J concurring, reviewed this line
of authority.

42 The point which comes nearest to the submission of the
appellants appears to be the observation of Owen J in the
Kounis Metal Industries decision at 19 that—

“Unless, at the time when the application is made,
the relationship [of employer and employee] actu-
ally exists, or is expected to come into existence in
the future or did exist and is to be restored, the key
matter of an ‘industrial matter’ is missing.”

This passage would contradict the appellants’ submission,
however, as at the date of the application the letter of
offer employees in question were still employed. Further,

as is apparent from [75], [76] and [78] of the decision in
RGC Mineral Sands Ltd, the observation of Owen J must
now be read in light of the decision in Federated
Miscellaneous Workers Union of Australia (WA Branch)
v Nappy Happy Hire Pty Ltd T/A Nappy Happy Service
(1993) 74 WAIG 1493, where this Court held that the
continuation of the contract of service is not a
jurisdictional fact having regard to the terms of the
definition of “industrial matter” in the Act.

43 Thus, it has not been shown that there is any substance in
ground 4 as confined (and modified) by the submissions
of the appellants.

44 Ground 4 must therefore fail.

Ground 5
45 Order 4 of the Commission made on 18 August 2000

required IRL and IMW to take all necessary steps within
their power to amend the rules of the Iluka Resources
Superannuation Plan Category BF (“the IRL fund”) to
define eligibility for membership of that category to
include the letter of offer employees and then to offer
membership of the fund to those employees.

46 In 1993 RGC specifically proposed that employees who
accepted staff conditions, ie the letter of offer employees,
would have a choice of superannuation funds. The choice
was between two funds then operated by RGC, an
employees’ fund which was funded by a 5 per cent of
Award rate company contribution and a staff fund which
required a 5 per cent of salary contribution by both the
company and the employee. Both funds appear to have
been defined benefit funds.

47 The provision of superannuation benefits for employees
was also the subject of Federal legislation introduced in
1992 which required contributions by employers, at a
percentage of an employee’s income, to a complying
superannuation fund or scheme. The percentage level of
contribution has been increased progressively from 5 per
cent, which was the minimum level applicable in 1993.
By 1 July 1998 the level was 7 per cent and it has been
increased since then. Section 49C was also introduced
into the Act in 1995 to regulate the circumstances in which
the Commission might require contribution to a
superannuation fund or scheme by an employee or
employer in respect of an employee.

48 In June 1998 RGC advised employees of changes to its
superannuation arrangements. This was done in
conjunction with advice that salaries would not be
increased in 1998 because of the “poor profit
performance” of RGC. By these new arrangements
existing employees would be offered the option, from 1
January 1999, of staying with their existing
superannuation fund, or of determining their own level
of contributions (but not less than 7 per cent) to either a
new company accumulation plan or “outside” plans.

49 Before 1 January 1999, however, the merger had occurred.
It was IRL, not RGC or IMW, which offered a company
accumulation plan—the IRL fund. Its rules define who
is eligible for membership. Their effect relevantly is that
only staff employees of IRL and IMW, including shop
floor employees who accept staff conditions by entering
into a workplace agreement, are eligible. As a
consequence the letter of offer employees were not
eligible to take advantage of the option of joining the
IRL fund. The order made by the Commission seeks to
alter that position.

50 IRL also maintains two defined benefits superannuation
funds, one a former RGC fund and the other a former
WSL fund. This suggests that only one of the two 1993
RGC funds remains. It is not disclosed which of these it
is. The two IRL defined benefits schemes are now closed
to new membership, however, so that letter of offer
employees do not have the option now of transferring
from one to the other of them.

51 Apart from detailing these matters, the claim and other
facts relevant to the superannuation claim, the reasons of
the Commission are limited on this issue. The
Commission considered, but rejected, a contention of the
appellants that s 26A of the Act precluded an order as
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sought. The material reasoning is at [48] where the
Commission say—

“The point made by the unions, is that the respond-
ents have had a history of offering choice of
superannuation schemes to their employees, includ-
ing staff superannuation conditions and on that basis,
and not merely because it is a scheme dedicated
solely to employees on workplace agreements, that
allows an order to be made that is not contrary to the
requirements of s 26A(b). We agree with that sub-
mission. It is clear from the aforementioned
documents that RGC Mineral Sands Limited repre-
sented to the letter of offer employees that they would
be offered staff conditions and they would be of-
fered a choice of superannuation schemes.”
The first two sentences of this passage deal with the
Commission’s conclusion concerning the s 26A
point. The third sentence appears to be the only
material reasoning for the decision challenged by
ground 5. This reasoning turns on representations
by RGC to the letter of offer employees that they
would be offered “staff conditions” and they would
be offered a choice of superannuation schemes.

52 There is presently no effective choice of superannuation
schemes maintained by the respondents available to the
letter of offer employees. While that might possibly—as
a matter of equity, good conscience and the substantial
merits of the case (s 26(1)(a))—persuade the Commission
that the respondents might be required to offer a choice,
it is difficult to see that this could extend to a requirement
that the choice must include the IRL fund.

53 Relevantly, therefore, the decision of the Commission
must turn on the other stated reason, ie that RGC
represented that letter of offer employees would be offered
staff conditions. By its 1993 proposals RGC allowed letter
of offer employees staff conditions which included the
ability to choose to join the staff superannuation fund.
This appears to have remained the position until the
takeover. The June 1998 proposals of RGC were never
implemented for existing staff as the takeover occurred
before the proposed date for change of 1 January 1999.
In the merged operations, staff conditions include access
to the IRL fund, but its membership has been confined
by the rules so as to exclude letter of offer employees.

54 There is, therefore, a factual basis for the finding of the
Commission that the letter of offer employees were
offered staff conditions, and it is demonstrated that with
respect to superannuation they are now precluded from
enjoying the present staff condition of membership of
the IRL fund. That being so it was a matter for the
Commission whether an order to enable letter of offer
employees to become members of the IRL fund was
appropriate as a matter of equity, good conscience and
the substantial merits of the case. As a matter of law it
would appear to have been open to the Commission to
reach the decision it did.

55 These observations are also enough to deal with the
submission of the appellants that the RGC proposals of
1993 are an irrelevant issue.

56 With respect to s 26A(b) the submission was renewed
before us that this provision has been contravened by
Order 4. The statutory prohibition in s 26A(b) is on the
awarding of particular conditions “merely because those
conditions apply to” employees who are parties to a
workplace agreement, whereas the gravamen of the
Commission’s reasons is the failure to honour
representations made in 1993. It is an immaterial side
issue on that reasoning that the condition is presently
available to employees who are parties to a workplace
agreement.

57 The appellants also sought to argue that Order 4
contravened s 49C(2)(a) of the Act which precludes the
Commission from making an award or order or registering
an industrial agreement, which requires contribution to a
superannuation fund or scheme, unless the award order
or industrial agreement—”(a) permits the employee to
nominate a complying superannuation fund or scheme”.
The respondents validly object that this point is not raised

by the grounds of appeal. In any event, Order 4 does not
appear to attract the operation of s 49C as it does not
require contribution to a superannuation fund or scheme
either by an employee or the employer. The force of the
present Order is directed to a different issue, ie the optional
availability of a further superannuation fund should an
employee wish to nominate that fund.

58 Ground 5 has not been made out.

Ground 6
59 It is contended the Commission erred in law in granting

liberty to apply to award employees of the appellants when
the industrial matter did not relate to them.

60 As indicated earlier there are three award employees
affected by this ground.

61 The appellants contention depends on the proposition that
there was no claim to vary the award in relation to the
award employees. The respondents contend that the claim
lodged was not restricted to the letter of offer employees
and was, in terms, applicable to all relevant employees
which includes award employees.

62 The problem, as thus identified, is a product of a level of
informality in the procedures. So far as the materials
before this Court reveal there were two applications for a
compulsory conference lodged, No C270 of 1999 on 21
September 1999 and No 1528 of 1999 on 5 October 1999
which dealt with the calculation of redundancy pay. The
application in C270 of 1999 does not provide a clear
answer, nor does the memorandum of matters for hearing
and determination prepared in C270 of 1999 by
Commissioner Parkes pursuant to s 44(9).

63 At the hearing before the Commission the respondents
made express reference to these award employees
saying—

“Whilst these employees are not the direct focus of
the union’s claims, those employees should be af-
fected by any order which issues in the union’s
favour.”

These observations sought to suggest that in the
respondents’ view the scope of the claims being pursued
extended to the three remaining award employees. As has
been indicated, however, the focus of the case was on the
letter of offer employees and it was the representations
made by RGC in 1993 on which those employees acted
which were seen by the Commission to be compelling.
The award employees did not act on these representations
so that the reasons of the Commission do not deal with
the award employees.

64 In its decision at [52] the Commission noted it had
received no substantive submissions concerning the three
award employees but extended liberty to apply to the
respondents “in order that no injustice be done to them”.
This was somewhat inconsistent with the statements at
[1] of the decision where the Commission, in the first
two sentences, identified the claims as concerning “letter
of offer” employees “who accepted an offer made by
[RGC] in 1993”. This description would exclude the
award employees.

65 While it is not clear whether the award employees were
ever formally within the scope of the applications or the
matters identified for hearing and determination by
Commissioner Parkes pursuant to s 44(a), all that the
Commission has presently done is to grant liberty to apply.
That is in the nature of a procedural order. The question
whether there was an industrial matter properly raised
for hearing and determination concerning the three award
employees has not been considered and no substantive
orders have been made. In these circumstances this present
issue appears to be raised prematurely.

Conclusion
66 For these reasons the appeal is dismissed.
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1 KENNEDY J (Presiding Judge): I have had the benefit
of reading in draft the reasons to be published by Scott J,
with which I am in agreement.

2 In its application to the Industrial Relations Commission,
the respondent in each of these appeals (“the Union”),
sought to join 35 employers as respondents to the Contract
Cleaners’ (Ministry of Education) Award, 1990.

3 Clause 3 of the award, which is headed “SCOPE”,
provides as follows—

“This Award shall apply to—
(a) Cleaners who are employed by the named re-

spondents in the industry of Contract Cleaning
of Government Schools in the State of West-
ern Australia; and

(b) To all those employers employing those Clean-
ers.”

4 In my opinion, it being apparent that the award is not a
common rule award, the naming of additional respondents
must inevitably amend the scope of the award, extending
its application to cleaners employed by those respondents
and to the named respondents employing those cleaners.
The consequence of this is that s 29A(2) of the Industrial
Relations Act 1979 applies and, subsection (2a) having
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no application, “the Commission shall not hear the ….
application until those parts of the proposed …. variation
…. that relate to …. scope have been published in the
Industrial Gazette and a copy of the …. application has
been served” in accordance with par (a) of s 29A(2).

5 In my opinion, the words “shall not” in s 29A(2) are
clearly imperative—cf s 56(2) of the Interpretation Act
1984—and the Commission is prohibited from hearing
the application until the provisions of s 29A(2) have been
fully complied with.

6 The order made by the Commission in Court Session was
as follows—

“1. That the Contract Cleaners’ (Ministry of Educa-
tion) Award 1990 be varied in accordance with
the following schedule and such variation shall
have effect from the beginning of the first pay
period commencing on or after 13 September
2000.

2. That so much of the application which relates to
the application to join Cleandustrial Services be
adjourned.”

7 The schedule referred to in the order set out 43 named
respondents. Some of the respondents named at the time
of making the application have been deleted from the
schedule referred to in the order.

8 In the event of the appeals being upheld, in its written
submissions, the Union sought to have the order of the
Commission varied by deleting only the names of the
appellants from the schedule, rather than by deleting all
those employers being sought to be made respondents to
the award, and by providing that, in respect of the
appellants only, the matter should be remitted back to the
Commission for its consideration as to whether the
appellants, or either of them, should be joined as
respondents.

9 To do as the Union requests would result in a breach of
the prohibition in s 29A(2) of the Act. In the
circumstances, I would allow the appeals, set aside the
order of the Commission in Court Session and, in lieu
thereof, I would remit both matters to a single
Commissioner, as Scott J has proposed, to be dealt with
after the requirements of s 29A(2) have been fulfilled.

10 SCOTT J: The respondent applied to the Western
Australian Industrial Relations Commission for a
variation to the Cleaning (Ministry of Education) Award
by adding to the named respondents to that award a
number of additional respondents.

11 It is common ground that the award was not a “common
rule” award and only related to named respondents. It is
also common ground that each of the respondents affected
by the application was served with the application.

12 The grounds for the application in summary were that
because government policy had awarded the cleaning of
the government schools to contract cleaners, it was
necessary to extend the respondents under the award to
cover the additional contract cleaners who were involved
in that activity so that their employees would be governed
by the award.

13 The matter came before the Commission in Court Session
comprising Commissioners Beech, Scott and Kenner. At
that hearing a preliminary issue was raised under s 29A(2)
of the Industrial Relations Act 1979 (“the Industrial
Relations Act”). That section provides—

“29A Service of claims and applications

(2) Subject to any direction given under subsec-
tion (2a), if the reference of an industrial matter
to the Commission seeks the issuance of
award, or the variation of the area of opera-
tion or the scope of an award or industrial
agreement, or the registration of an industrial
agreement, the Commission shall not hear the
claim or application until those parts of the
proposed award, variation or industrial agree-
ment that relate to area of operation or scope
have been published in the Industrial Gazette

and a copy of the claim or application has been
served—

(a) in the case of a proposed award or vari-
ation of an award, on—

(i) the Council, the Chamber, the
Mines and Metals Association
and the Minister; and

(ii) such organizations, associations
and employers as the Commis-
sion may direct being, in the
case of employers, such em-
ployers as constitute, in the
opinion of the Commission, a
sufficient number of employers
who are reasonably representa-
tive of the employers who
would be bound by the pro-
posed award or the award as
proposed to be varied, as the
case may be;

(b) in the case of the proposed registration
or variation of an industrial agreement,
on the Council, the Chamber, the
Mines and Metals Association and the
Minister.”

14 It is common ground that the application in this instance
was not advertised in the Industrial Gazette.

15 By a majority, the Commission in Court Session ruled
that the addition of respondents to the award did not
alter the operation or scope of the award so as to attract
the provisions of s 29A(2) of the Industrial Relations
Act and thus require advertising in the Industrial
Gazette.

16 The appellants have appealed to this Court against that
decision on the grounds that—

“1 The majority of the Commission in Court Ses-
sion of the Western Australian Industrial Relations
Commission (‘Commission’) erred in law in fail-
ing to comply with the requirements of s 29A(2)
of the Industrial Relations Act 1979 (WA) (‘Act’)
in hearing the applicant at first instance.

PARTICULARS
The majority of the Commission erred in law in
holding that the application at first instance sought
no alteration to the scope of the Contract Clean-
ers (Ministry of Education) Award 1990.
Further, Commissioner Kenner erred in law in
holding that s 29A(2) of the Act should be read
down and only apply (to) applications to the vari-
ation to the scope of common rule awards.”

17 The first thing to notice about s 29A(2) of the Act is that
it is jurisdictional in nature. The section prohibits the
Commission from exercising jurisdiction in such cases
in mandatory terms by providing that the Commission
“shall not hear the claim or application until those parts
of the proposed award, variation or industrial agreement
that relate to the area of operational scope have been
published in the Industrial Gazette”.

18 It is to be noted that nowhere in s 29A(2) is there any
limitation which would restrict the operation of the
provision to awards which apply by operation of common
rule. Counsel for the respondent argued that the intent of
s 29A was clear in that the section was designed to provide
for notice of applications to parties that would otherwise
not receive notice of the application. In relation to an
award which had a common rule provision advertising in
the Industrial Gazette was the means by which
respondents who may be bound by the award by reason
of the common rule provision would have notice of the
proposed application. It was contended by counsel for
the respondent that in a situation such as the present,
where all of the respondents had been served with the
application advertising in the Industrial Gazette was
therefore not necessary.

19 The difficulty with such a contention is that it flies in the
face of the express words of the section.
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20 Counsel brought to the attention of this Court the
provisions of s 18 of the Interpretation Act 1984 which
provides—

“18 Regard to be had to purpose or object
In the interpretation of a provision of a written
law, a construction that would promote the pur-
pose or object underlying the written law (whether
that purpose or object is expressly stated in the
written law or not) shall be preferred to a con-
struction that would not promote that purpose or
object.”

21 In the event of ambiguity in the construction of a statute,
s 18 of the Interpretation Act is a useful provision which
enables a court to interpret the provision of a statute in
such a way as to facilitate the underlying purpose or object
of such a provision. The difficulty in this case, however,
in my view, is that there is nothing in s 29A(2) in relation
to the problem presently being discussed, which is in any
way ambiguous or capable of more than one meaning.
There is no limitation in that section nor any confining
words which would direct a court to limit its operation to
cases where a common rule award falls for consideration.

22 Counsel for the respondent also contended that the
addition of named respondents to the award did not alter
the “scope” of the award so as to attract the operation of
s 29A(2). In that respect it is to be noted that in
Australasian Meat Industry Employer’s Union
Industrial Union of Workers West Australian Branch v
Stewart Butchering Co Pty Ltd (1993) 73 WAIG 1196,
Sharkey P delivering the joint reasons for decision of
himself and Commissioner Parks said at 1200—

“S 38(2) of the Act authorises the addition of named
parties in certain circumstances. However, the ex-
emption of a respondent, whether named or not, who
would otherwise be bound by the award, narrows
the scope of the award by reducing, by one in this
case, those employers in the industry or industries
denoted or designated by the Scope clause and there-
fore bound by the award under s 37, upon a reading
of clause 3 of the award. This application plainly
sought to vary the award by varying the Scope clause.
It is not a variation of any other clause in the award
and its effect is plain.
S 29A(2) of the Act provides that subject to any di-
rection given under s 29A(2)(a), if the reference of
an industrial matter to the Commission seeks, inter
alia, the variation of the scope of an award, then the
Commission shall not hear the claim or application
until those parts of the proposed award, variation or
industrial agreement which related to the scope, etc,
was published in the Industrial Gazette and a copy
served on the Trades and Labour Council of West-
ern Australia, the Australian Mines and Metals
Association (Inc) and the Minister, as well as such
other organisations, associations and employers as
the Commission may direct under s 29A(2)(a)(ii)
(but see s 29A(1) and (2) generally).
…
The direction contained in the section is mandatory,
the word ‘shall’ is used (see s 3 and s 56 of the Inter-
pretation Act 1984), and the Commission is
prohibited from hearing the matter if s 29A(2) is not
complied with by such publication and services are
prescribed.
In hearing the matter when s 29A was not complied
with, the Commission at first instance erred in law.
It had no power to hear the matter and was expressly
prohibited from hearing it if s 29A(2) had not been
complied with.”

23 I respectfully agree entirely with what Sharkey P said in
that judgment, particularly with respect to the provisions
of s 29 being mandatory. In addition, I agree with the
learned President’s observation that the alteration of
named respondents to an award is a variation to the
“scope” of the award so as to attract the provisions of s
29A.

24 In the end result, therefore, regrettable though the
conclusion is, I am of the view that the appeals should be
allowed and the matters remitted to a single commissioner
to be dealt with according to law after the provisions of s
29A of the Industrial Relations Act have been complied
with.

25 I would finally add that if the intention of Parliament was
that s 29A(2) should apply only to common rule awards,
then the section should be amended to say so.

26 PARKER J : I have had the advantage of reading in draft
the reasons now published by Scott J with which I agree.
I would add the following observations.

27 Section 29A(2) of the Industrial Relations Act 1979,
relevantly, precludes the Commission from hearing a
claim or application until there has been published in the
Industrial Gazette “those parts of the proposed award,
variation or industrial agreement that relate to area of
operation or scope” of an award or industrial agreement.
The terms and context of s 29A(2) do not, in my view,
allow room for the Commission to avoid or overlook the
need for compliance with the requirement for publication
before it hears the claim or application, and provides no
justification for reading down or limiting its operation to
common rule awards as has been suggested.

28 The submissions to this Court sought in various ways to
draw a clear distinction between “the scope” and “the
area of operation” of an award or industrial agreement.
Neither of these concepts are defined in the Act although
s 37(1), which is headed “Effect, area and scope of
awards”, contains provisions which have an effect on both.
In my view there is every reason to allow these two
concepts to have their ordinary and natural meanings in
this context, a view that is quite consistent with the
provisions of s 37(1). One effect of this is that the two
concepts should not necessarily be seen to be entirely
distinct. As a matter of ordinary usage the area of
operation and the scope of an award or agreement may
well overlap in a particular context. Much will depend
on the terms of a particular award or industrial agreement.

29 The Shorter Oxford Dictionary relevantly offers as a
meaning of “scope”—”The sphere or area over which
any activity operates; range of application; the field
covered by a branch of knowledge, an inquiry etc”.
Section 37(1)(a) provides—

(1) An award has effect according to its terms, but
unless and to the extent that those terms expressly
provide otherwise it shall, subject to this section—

(a) extend to and bind—
(i) all employees employed in any calling

mentioned therein in the industry or
industries to which the award applies;
and

(ii) all employers employing those em-
ployees”

The three elements so identified in s 37(1)(a), viz an
industry, employees in a calling, and employers of those
employees are, separately and together, capable as a matter
of ordinary meaning and usage of offering a definition,
or part of the definition, of the scope of an award.

30 However, those provisions of s 37(1)(a) do not apply to
all awards. The introductory provisions of s 37(1) give
primacy to the terms of an award. In this case the award,
the Contract Cleaners’ (Ministry of Education) Award,
1990, provides in cl 3—

“3. Scope
This Award shall apply to—

(a) Cleaners who are employed by the named
respondents in the industry of Contract
Cleaning of Government Schools in the
State of Western Australia; and

(b) To all those employers employing those
cleaners.”

Clause 3 clearly makes different provision from s 37(1)(a)
with respect to employees and employers. Only
employees employed by the named respondents are
covered by the award and the named respondents are the
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only employers covered. In these respects it appears to
me to be clear that the scope of the award does not extent
beyond those employees and employers.

31 By the application before the Commission the respondents
sought to vary the award by adding further named
respondents. In my view, necessarily, this application
sought to alter the scope of the award by adding additional
employers who would thereby become bound by the
award for the first time and, consequentially, that would
expand the sphere of operation of the award to the
employees of those additional employers engaged in the
relevant industry.

32 It follows from this reasoning that there may be an
application to add named employers to an award which
would not involve an alteration to the scope of the award.
That would seem to be the case at least in a case where
the provisions of s 37(1)(a) (i) and (ii) applied to the award
as by s 37(1)(a)(ii) all employers of the relevant employees
would already be bound by the award and therefore within
its scope. For the reasons already noted, however, that is
not the present case as the terms of this award make
materially different provision from s 37(1)(a)(i) and (ii).
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lant and Mr DH Schapper (of Counsel) for the Respondent,
THE COURT HEREBY ORDERS that—

1. The Appeal be allowed; and
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2. The matter be remitted to the Commission in Court
Session for further hearing and determination in ac-
cordance with the law after the provisions of s 29A
of the Industrial Relations Act 1979 have been com-
plied with.

(Sgd.) JOHN SPURLING,
[L.S.] Clerk of the Court.

2001 WAIRC 02105
WESTERN AUSTRALIAN INDUSTRIAL APPEAL

COURT
PARTIES MANGO HILL PTY LTD T/A ARRIX

CLEANING SERVICES AND
NEATCLEAN PTY LTD,
APPELLANTS
v.
AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, RESPONDENT

CORAM JUSTICE KENNEDY (PRESIDING
JUDGE)
JUSTICE SCOTT
JUSTICE PARKER

DELIVERED THURSDAY, 8 FEBRUARY 2001
FILE NO/S IAC 9 OF 2000
CITATION NO. 2001 WAIRC 02105
_______________________________________________________________________________

Result Appeal Allowed
Representation
Appellants Mr GR Blyth
Respondent Mr DH Schapper (of Counsel)
_______________________________________________________________________________

Amending Order.
HAVING heard Mr GR Blyth for the Appellants and Mr DH
Schapper (of Counsel) for the Respondent, THE COURT
HEREBY ORDERS that—

1. The Appeal be allowed; and
2. The matter be remitted to the Commission in Court

Session for further hearing and determination in ac-
cordance with law after the provisions of s 29A of
the Industrial Relations Act 1979 have been com-
plied with.

(Sgd.) JOHN SPURLING,
[L.S.] Clerk of the Court.

FULL BENCH—
Appeals against decision of

Commission—
2001 WAIRC 02210

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CONSTRUCTION, MINING,
ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
APPELLANT
v.
BHP, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
SENIOR COMMISSIONER G L
FIELDING
COMMISSIONER P E SCOTT

DELIVERED FRIDAY, 2 MARCH 2001
FILE NO/S FBA 45 OF 2000
CITATION NO. 2001 WAIRC 02210
_______________________________________________________________________________

Decision Appeal dismissed.
Appearances
Appellant Mr G G Halliwell, as agent
Respondent Mr A J Power (of Counsel), by leave
_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
1 This is an appeal brought under s.49 of the Industrial

Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”). The appeal is against the decision of the
Commission, constituted by a single Commissioner, made
on 30 August 2000 in application No CR 67 of 2000. By
that decision, the Commission dismissed an application
by the abovenamed appellant organisation of employees
(hereinafter referred to as “the CMEU”) which sought
the immediate reinstatement of one of its members, Mr
Tristan Lee Reichelt, without loss of benefits on the basis
that he was unfairly dismissed by the abovenamed
respondent, BHP Iron Ore Pty Ltd (hereinafter referred
to as “BHP”).

GROUNDS OF APPEAL
2 It is against that decision that the appellant now appeals

on the following grounds—

“1. The Commission at first instance gave no or in-
sufficient weight to the evidence in relation to
the following issues—

(a) There was no risk to the safety of the life
or limb of Mr. M. Rac.

(b) There was no damage to Company plant
or equipment of any kind.

(c) This was the first breach of tagging proce-
dure by Mr. T. Reichelt.

(d) The “automatic” penalty of dismissal for a
tagging procedure breach is contrary to the
rules of natural justice and criminal jus-
tice.

(e) The risk ranking applied to the breach by
Mr. Green, the Mine Foreman for BHP, was
13 in a scale of 1 to 25 and the recommen-
dation from the basic safety investigation
was further training was recommended for
maintenance and operating personnel.

(f) The disciplinary enquiry was in error as to
its understanding of the range of discipli-
nary penalties that could be applied.
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(g) The clear admission by Mr. Spoonliem (sic)
that he considered the penalty of dismissal
unfair but none the less applied it as “ap-
propriate” under the safety procedures
applicable to the case before him.

(h) The speculation by the Commission at first
instance as to “the tray could have dropped
and killed Mr. Rac” is not credible on the
evidence given by Mr. Reichelt and Mr.
Rac.

RELIEF SOUGHT
That the decision of the Commission at first instance be
quashed. A determination by the Full Bench that the dis-
missal was unfair. An Order for reinstatement of Mr.
Reichelt to his former position with BHP Mt. Newman
Mining Operations.
PUBLIC INTEREST

1. It is not in the public interest that where the em-
ployer admits that a dismissal was unfair the
Commission does not so find.

2. The long settled position of the Commission is
that the remedies for unfair dismissal are rein-
statement without loss of entitlements or, in
particular cases, compensation for the unfair dis-
missal. Neither remedy was applied and this is
not in the public interest.”

EXTENSION OF TIME
3 There was an application to extend time within which to

file and serve appeal books, which was not opposed and
which application the Full Bench granted.

BACKGROUND
4 There was substantial documentary evidence before the

Commission at first instance. In addition, Mr Reichelt
gave evidence on behalf of the CMEU. On behalf of BHP,
the following persons gave evidence—

Mr Michael Patrick Rac, a fitter employed by Westrac
Equipment Pty Ltd (hereinafter referred to as
“Westrac”).
Mr Steven William Carmichael, a Foreman on C shift
employed by Westrac.
Mr Edward Cameron, Westrac’s on site Project Man-
ager for the Newman Project.
Mr Geoffrey James Green, the BHP Mine Foreman
who oversees the mining operations on his shift.
Mr Patrick McAtackney, the BHP Occupational
Health and Safety Adviser at Mt Whaleback.
Mr Christopher Thomas Dunbar, BHP’s Mine Serv-
ices Supervisor.
Mr Michael Dennis Lohse, BHP’s Senior Employee
Relations Adviser at Mt Newman.
Mr Gregory Allan Spoonheim, employed by BHP
as Mining Manager of its Mt Whaleback mining op-
erations.

5 On 18 March 2000, BHP dismissed Mr Reichelt from
his employment by it, alleging a breach by him of safety
procedures. The CMEU claimed that the safety procedures
were unfair because of a denial of procedural fairness in
the subsequent disciplinary inquiry and because the
penalty imposed, namely dismissal, was too severe.

6 For eighteen months prior to the termination of his
employment on 18 March 2000, Mr Reichelt was
employed as a haul truck driver by BHP at its Mt Newman
mine site in the Pilbara Region of this State. That mine
site includes Mt Whaleback.

7 Some time before the events leading to his dismissal, Mr
Reichelt had raised safety matters, in particular tagging
procedures, with management. As a result, an inspector of
mines came to the site and there was a meeting at which
Mr Dunbar, Mr McAtackney and Mr Mick Carroll from
BHP were present, as was Mr Reichelt. Mr Reichelt’s
suggestion that tagging procedures be standardised was not
taken up by BHP (see pages 30-31 of the appeal book
(hereinafter referred to as “AB”)). He expressed his view
to management, too, that breaches of the tagging regulations

should be dealt with according to the penalties prescribed
in the booklet (see page 33(AB)). He had attended a course
in 1999 in relation to tagging procedures and passed an
examination in relation to the course (see pages 31-32(AB)),
as well as undergoing a refresher course six months before
his dismissal. Further, he had been subject to the tagging
of his truck repairs on occasion.

8 At the beginning of the night shift on 4 March 2000, Mr
Reichelt was to drive truck T143. The truck which he
was driving is a very large and heavy left hand drive haul
truck with restricted driver’s vision, weighing about 190
tonnes (see page 407(AB)).  He conducted a pre-start
inspection of the truck and discovered a fuel leak on the
fuel tank and an air leak on the air dryer.

9 Mr Reichelt reported the problems to Mr Ross Rooney at
Production. Mr Rooney advised him to park at point W32
and wait for a fitter to come and effect repairs.

10 Westrac, through its employees is, it would seem, charged
under its contract with BHP with the obligation to repair
BHP equipment including the heavy haul trucks and
employs a number of employees, including fitters, for
this purpose. Mr Rac was employed by Westrac to
maintain BHP’s light vehicle fleet and to do field work
on heavy equipment at other sites.

11 Mr Reichelt then conducted radio conversation and, when
he had finished, he noticed the fitter’s vehicle, a utility,
pulling up next to his stop. This was contrary to the
procedures laid down for light vehicle approaching haul
trucks (see pages 306-311(AB)). There are prescribed
mandatory procedures for light vehicles (which are much
smaller) approaching a haul truck because of, one infers,
the limited vision from a haul truck, particularly of an
ordinary sized vehicle.

12 Mr Reichelt said that he asked the fitter, Mr Rac, if he
knew the approach procedure, and the latter replied that
he did. Mr Reichelt then said that he rang Mr Green, his
foreman, “to explain the correct procedure and sort out”.
He said that he then alighted from the truck and hung the
ignition key on the hook next to the isolator.

13 Mr Rac, according to Mr Reichelt, met him on the ground
where Mr Reichelt showed him the fuel leak and the air
leak. According to Mr Reichelt, Mr Rac then called him
from the deck of the truck yelling something to the effect
“come up and raise the tray”. Mr Reichelt said that he took
the ignition key from the hook, climbed the ladder to the
cab, entered it, inserted the ignition key and turned it on.

14 On this occasion, Mr Reichelt said, he believed that the
tag had been put on the steering wheel and on the isolator
(see page 39(AB)) which is where Mr Rac said that he
put them. Mr Reichelt said that the tag meant that a fitter
was working on the truck (see page 39(AB)). Indeed, he
agreed (see page 47(AB)) that Mr Rac was in control of
the truck.

15 Mr Rac, by this time, had descended to the ground where
he was giving him hand signals to raise the tray. Mr
Reichelt raised the tray, he said, and watched Mr Rac
attach the tray restraint cable at the rear of the truck. Mr
Reichelt said that he watched Mr Rac walk over to his
utility. Mr Reichelt then turned the ignition key off,
removed it and climbed back down the ladder to the
ground. He did so without being told to by Mr Rac (see
page 41(AB)). He then hung the key on the hook again
and stood on the ground, he said. When the ignition is
turned off, a period of time elapses before the engine shuts
down (see page 41(AB)). He said that he knew where Mr
Rac was when he turned the ignition off and was able to
see (see page 46(AB)). However, he also said that he was
not 100% sure where Mr Rac was (see page 47(AB)).

16 Significantly, there is no evidence at all that he told Mr
Rac that he had turned the engine off, that he warned Mr
Rac that he was doing so, or that he was directed by or
sought Mr Rac’s permission to do so.

17 Mr Reichelt then said that Mr Rac came back and asked
again where the leaks were and Mr Reichelt showed him
once again. Then Mr Rac proceeded to deal with the
problems. Then, according to Mr Reichelt, the truck shut
down on the turbo timer.
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18 After a while, Mr Green turned up and Mr Reichelt
explained the approach problem to him and asked if Mr
Green could put in a hazard register form. Mr Green
agreed to do this at crib time. Mr Green then explained
the correct approach procedure to Mr Rac and left.

19 Mr Rac kept trying to fix the truck. After a while, however,
he ran out of parts and then attached an “out of service”
tag to the ignition key, hung it on the hook and left.

20 After Mr Reichelt’s meal break some four hours later,
Mr Green said that there was to be an investigation which
Mr Green explained was about Mr Reichelt breaching
the tagging regulations.

21 Mr Rac’s version differed somewhat. Mr Rac explained
in evidence the tagging regulations which, he said, were
to be complied with by all employees and contractors.
He said that he had been issued with a copy of the tagging
regulations at his induction and, as a fitter, used tags and
tagging regulations every day. Before he works on any
plant or equipment, the first thing which the regulations
require him to do is to tag it. Each tag has its own
procedure. He referred to his understanding of the tagging
procedure for a truck.

22 The “Restriction Operation Tag” (hereinafter referred to
as “the RO tag” or “the blue tag”) is used for the fitter to
assume control of the operation of plant and equipment
while he is working on it, when it is “in the “on”
condition”, for example, testing and adjusting. He said
that the tagging regulations say that the tag must be placed
on the isolator and the main operation controls of
equipment.

23 In practice, the fitters, including Mr Rac, placed the RO
tag on the steering wheel of a truck for the sake of visibility
(as well as the isolator). Indeed, that is what was done.
Clause 3.1 of the tagging regulations provides—

“The Personal Restriction Operation Tag is designed
to provide an employee with control over the opera-
tion of the plant.”
(See page 463(AB).)

24 On 4 March 2000 at the beginning of the night shift, the
Production office requested Mr Rac to go to truck T143
at dump W32 because the operator (Mr Reichelt) had
reported a fuel leak “at the fuel tank and an air leak at the
air drier”. Mr Rac said that, as he entered W32, he
switched on his orange flashing light, that he called up
T143 to approach the truck but there was some hitch in
radio communication between them, then the radio cleared
and he called T143 again and got a response “clear”; then
he drove up to T143.

25 Mr Rac’s version of what then happened was as follows.
Mr Rac stepped out of his utility and went round the back
of the cabin to get a torch out. When he came around the
back of the utility, Mr Reichelt came up to him and asked
if he knew the truck approach procedures. He said that
he did. Significantly, Mr Rac said that he then went over
to the truck and put the blue RO tag on the isolator switch.
At this time, Mr Reichelt was following him still talking
about the approach procedure.

26 Then, Mr Rac said, he climbed onto the truck and put a
blue RO tag on the steering wheel. The engine was still
running. The ignition key was still turned on and there
was no idle time out light on the dash. Mr Rac noticed
this, he said, whilst he was putting the RO tag on the
wheel. The RO tag, he said, was clearly observable. The
steering wheel is used by fitters as a control point because
of its visibility. At no time did he, Mr Rac, turn off the
engine. Until he isolates a problem with a truck, he said,
and in particular a leak, he never shuts a truck down since,
if the truck is turned off, a fitter would be unable to find
the air leak. He also gave other reasons for leaving the
engine running (see page 203(AB)).

27 Mr Rac then got back off the truck and asked Mr Reichelt
what the problem was. Mr Reichelt said that the fuel was
leaking out of the fuel tank and that there was an air leak
at the air drier. Mr Rac found a relatively minor leak, a
small crack in the fuel tank. He told Mr Reichelt that he
would report the problem and the fuel tank would be
replaced as soon as possible.

28 By this time, which was about five minutes after he tagged
the steering wheel, the engine was still running and Mr
Reichelt was on the ground. Mr Rac walked under the
truck to see if he could see or hear evidence of an air
leak, but he could not see or hear any leak. He did other
checks for air leaks. He climbed back on the truck and
Mr Reichelt remained on the ground. He listened between
the tray and the engine, but could hear nothing loud.

29 Mr Rac called to Mr Reichelt, who was on the ground,
and asked if he, Mr Reichelt, could hoist the tray of the
truck. He said that he explained to Mr Reichelt what he
was doing and climbed onto the truck and operated the
tray. Mr Rac climbed down and gave Mr Reichelt the
signal to raise the hoist. Mr Rac then went back to put
the tray rope on to secure the tray. It is the usual safe
practice, Mr Rac said, for the driver to remain in the cab
whilst operating the tray if someone is working on it or
under it until the tray is hooked up.

30 Mr Rac expected, he said, that Mr Reichelt would remain
in the cab until he came out from under the truck. After a
struggle to put the tray rope on, Mr Rac came out from
behind the truck and climbed up the ladder. He gave Mr
Reichelt a “thumbs up” to indicate that the tray rope was
hooked up. He said Mr Reichelt was standing in front of
the windscreen of the truck on the landing.

31 Mr Rac did not know that Mr Reichelt had called Mr
Green until he arrived. Mr Rac climbed onto the chassis
of the truck and checked for air leaks.

32 Whilst Mr Rac was listening for air leaks behind the
engine, the engine stopped. At that time, the engine was
running (see page 70(AB)). The engine cut out three
minutes after he, Mr Rac, put the rope on to secure the
tray. This was approximately three minutes after he saw
Mr Reichelt on the ground and after operating the tray.
These trucks have a five minute idle after they are turned
off, so that the oil and coolant can be supplied to the
turbos. Hence, Mr Rac said, it is some time after the
ignition is turned off that the engine actually stops. He
thought at the time that the truck had shut down its system,
possibly due to overheating. He was surprised, thinking
that he had another problem to deal with. At that time, he
was on the ground trying to find the fault.

33 Mr Rac climbed back on the deck of the truck and noticed
that Mr Green had arrived. He said that it was likely that
he was working on hooking the tray rope up when Mr
Reichelt turned the ignition off and said that the ignition
must have been turned off as soon as the tray was up.
When Mr Green arrived, Mr Rac was in the chassis of
the truck.

34 Mr Rac explained the hooking up of the tray rope. The
tray has to be hooked to the tray rope once it is up to
prevent it coming down again. When the tray is raised, it
is necessary to unhook the tray rope which is about as
thick as the width of a court drinking glass and is attached
from the centre of the tray. Once unhooked from the tray,
the rope is attached to the central differential housing on
the truck by placing a pin through the tray rope and two
eyelets. This is to stop the tray creeping down. It took Mr
Rac two to three minutes to attach the tray rope to hold
the tray up.

35 Mr Rac gave further evidence: If the tray had crept down
before Mr Rac had fully placed the pin in the two eyelets,
then the pin could have been bent, causing the very thick
tray rope to snap and strike him. Once the engine is shut
off, if there is a problem, there is no way of getting the
tray up. Normally, there is someone in the driver’s seat
who holds the tray lever up until someone gives the all
clear. Another risk arose from the fact that, as Mr Reichelt
got out of the cab, he could have knocked the tray lever
causing it to drop.

36 Mr Rac also said in evidence that, to turn the engine off
when the tray is up is dangerous because the weight of
the tray against the hydraulics on the truck causes the
tray to creep down which the attachment of the ropes is
meant to prevent (see page 81(AB)). The main problem
is that the fitter has to actually support the rope on his
shoulder and stand on his toes to get the eyelet into the
area where it has to go, to get the eyelet to drop right
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down because, on some occasions, what will happen is
that it will come down on the first eyelet on the rope. It
will not open the second one because the eyelet of the
tray rope puts weight onto that pin and that is when one
has to take the weight of the cable off the pin so that it
will drop down into the second hole.

37 The main danger is that, if the tray should creep enough,
then it starts putting tension on that rope. Then, there is
no way to take the weight of that rope off the pin and
therefore the pin gets stuck just in the first eyelet and it
has no real strength at that stage.

38 If the tray continued to creep down without the second
eyelet engaged, it can break the eyelet off the differential
or bend the pin, in which case, Mr Rac said, “you’ll have,
again, a cable like this with a 20 or 30 odd kilo lump of
metal flying off at a million miles an hour and if you’re
not out of the way it’s going to cause a lot of damage”
(see page 82(AB)).

39 Mr Rac said that he had some trouble connecting this
particular tray rope. At no time before he connected the
tray rope did Mr Reichelt tell Mr Rac that he was turning
off the ignition. He, Mr Rac, did not know where he was
going when the engine was shut off. He made a report to
Mr Carmichael, he said, because of the potential danger.

40 Mr Carmichael corroborated the danger of such acts and
such a situation (see pages 89 and 216 (AB)). Indeed, he
elaborated by saying that the safest thing to do, in this
situation, is for the driver to stay in the cab and to do
what the fitter tells him to do. It is not the safest thing to
turn the engine off, he said. He said, quite unequivocally,
that this was a quite unsafe situation for Mr Rac to be in,
not knowing where the operator was and when there was,
in fact, movement by Mr Reichelt in and out of the cab.

41 Mr Rac then went over and joined Mr Green and Mr
Reichelt on the ground. At this time, Mr Rac did not know
that the ignition key had been turned off. There was a
discussion about approach procedures and Mr Rac’s
approach to Mr Reichelt’s truck. After Mr Green left, Mr
Rac asked Mr Reichelt to point out where he thought that
the problem was, which he did.

42 Mr Rac found a small air leak and was unable to fix it.
He called up production and said that the truck would
have to be stood down. He then filled out a yellow “out
of service” tag and went to get back on the truck to tag
the truck with the yellow tag. It was then, for the first
time, that he noticed that the key was on the hook of the
truck and not in the ignition, where it had been and realised
that the ignition had been turned off. He considered, he
said, that that was serious. Mr Rac said that, if a truck
engine was running, he would not turn it off until he had
identified the fault. He had not, of course, turned this
truck engine off.

43 After he tagged the truck with the yellow tag, he told Mr
Reichelt that he had to leave the truck to get parts. Mr
Reichelt started talking again about the approach
regulations. Mr Rac then said that, if he were an
“arsehole”, he could report Mr Reichelt for a breach of
the tagging regulations and for being in breach of mine
safety rules by wearing his helmet back to front. Mr Rac
reported the incident to his foreman, Mr Carmichael and
to Mr Green.

The Basic Investigation
44 Towards the end of the shift on 5 March 2000, Mr Green

conducted a basic investigation of both incidents. It went
on for a number of hours. Mr Reichelt put some of his
version forward, as did Mr Rac. This was in the Westrac
smoke room, and the meeting then moved to the BHP
smoke room. Present were Mr Green, Mr Carmichael,
Mr Rac, Mr Reichelt and Mr John Walton, the shift site
safety representative.

45 An incident report recommendation was prepared by Mr
Green as a result. He assessed the gravity of the tagging
incident at 13 out of a possible 25, and recommended
that fitters and drivers undergo training together in the
tagging procedures. (He did admit that it was possible
for someone using the same matrix to come to a different
figure.) Mr Carmichael said that Mr Reichelt kept

changing his story (see pages 214-215(AB)). There was
substantial difference as to the position each was in from
time to time of Mr Rac and Mr Reichelt in the version of
each, according to Mr Green.

46 Mr Green, Mr Walton and Mr Carmichael were all of the
view, and expressed it in the investigation, that, when a
truck was tagged, an operator just sat there and did
nothing. According to Mr Carmichael, Mr Reichelt said
that “you turn the key off and get off the truck”. Mr
Reichelt was told that this was wrong.

47 In evidence, Mr Reichelt denied that he had told
inconsistent stories about turning the key off. He admitted
in evidence that he told Mr Carmichael that he turned the
key off, got off the truck, then got into the cab and turned
the ignition off then on again, and that he did it for safety
reasons. At no time in evidence did he adequately explain
the safety reasons, nor is there any evidence that he did at
the time of the three investigations, or at all. At no time
was the evidence that he did this on the instruction of or
with the knowledge of Mr Rac (see page 50(AB)).

48 Mr Green’s evidence was that Mr Reichelt admitted that
the truck had been tagged out, that there were two tags
on the truck, one on the steering wheel. Further, Mr
Reichelt did not deny that, when he turned the ignition
key, the truck had been tagged out. At the time, according
to Mr Green, Mr Reichelt said that he was not educated
in relation to tagging procedures, then he agreed that he
had been inducted and had had refresher courses. He also
agreed that, in this instance, the fitter could have been
put in danger of his life.

49 He also said that the progress of matters such as this are
determined by the manager of the department (see page
99(AB)) which is, of course, what occurred.

The Detailed Safety Investigation
50 In fact, Mr Spoonheim required a detailed investigation

to follow the basic investigation to obtain more
information (see page 149(AB)).

51 On 8 March 2000, Mr Reichelt was advised that there
would be a detailed investigation of the incident. That is
what occurred. A meeting took place on 10 March 2000
and Mr Walton, Mr Cameron, Mr Dunbar, Mr Rac, Mr
Reichelt were present, with Mr McAtackney playing an
active role.

52 Mr McAtackney said that the safety investigation was
directed to the two issues—

(a) an alleged breach of the tagging regulations; and
(b) an alleged breach of truck approach procedures.

53 At the investigation, Mr Reichelt said—
“They’ve finally found something to hit me with
here”

but he explained in evidence that whether “they” were
right or wrong was another issue (see page 46(AB)).

54 As to the tagging, there was agreement between Mr
Reichelt and Mr Rac about much of what had occurred
(see page 209(AB)). There was difference between them
as to whether Mr Reichelt and Mr Rac had their first
conversation on the truck and whether Mr Reichelt, as he
claimed, had at that time the ignition key in his hand. Mr
Reichelt agreed that he turned the ignition off and that
the blue tags were on the vehicle at the time.

55 Again, there were, according to Mr Cameron,
discrepancies in the versions of where Mr Reichelt was.
Mr Walton said at the investigation that, once the blue
tag was on, the machine was in the control of the fitter.

56 As a result of the investigation, Mr McAtackney found
that the procedure for approaching a haul truck was not
completely followed, and that the tagging regulations for
RO tags were not followed. Mr McAtackney concluded
that there was a breach of the tagging regulations (see
page 114(AB)), but he could not ascertain whether Mr
Rac was in breach of the light vehicle approach
procedures. After the investigation, Mr McAtackney
advised Mr Reichelt that there would be a disciplinary
process. At no time during the investigation, Mr
McAtackney said, did Mr Reichelt deny that he turned
off the engine when the RO tag was on the steering wheel.
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Mr Dunbar, in his evidence, confirmed Mr McAtackney’s
version of the events of the meeting of 10 March 2000.

57 Mr McAtackney passed on the results of this meeting to
Mr Spoonheim.

58 Mr Reichelt was stood aside by Mr Spoonheim as of 10
March 2000.

The Disciplinary Investigation
59 On 13 March 2000, there was a disciplinary investigation.

Present were Mr Spoonheim, Mr Lohse, and Mr Reichelt.
The purpose of the investigation was to give Mr Reichelt
an opportunity to add anything further that may have a
bearing on the outcome when determining penalty. It was
also an opportunity for Mr Reichelt to explain his actions.
(Mr Spoonheim and Mr Lohse gave evidence to this effect
(see page 135(AB)).) Mr Reichelt offered nothing in
mitigation and said that he did not breach the tagging
regulations which he mentioned in evidence was the case
(see page 53(AB)). He did not explain his actions.

60 Mr Reichelt said that he put his side of the story and his
arguments and he was given an opportunity to do so. He
was warned that he might be dismissed. He said that he
told Mr Spoonheim that he had turned the key off for
safety reasons. Mr Gary Cornell and Mr Dempsey
Wakaroa were representing his interests (see page
53(AB)).

Discussions with Senior Management
61 After this meeting, Mr Spoonheim and Mr Lohse spoke

to the Vice President (Satellite Ore Bodies), Mr James
Shaw, on site. There was also a discussion involving Mr
Spoonheim (and one infers Mr Shaw) by phone hook-up
with Mr Jeff Stockden (Vice President, Human Resources)
and Mr Mick Wheeler (Manager, Employee Relations)
in Perth.

62 It was recommended in that hook-up by both Mr Lohse
and Mr Spoonheim that, given the information which they
had as a result of the safety investigation and the
disciplinary inquiry, the penalty as outlined in the
regulations, which was dismissal, should apply.

63 The dismissal was because of the breach of the regulations
and the potential risk to life. Mr Spoonheim’s evidence
was that he had determined that Mr Reichelt had turned
off the ignition on the truck without instruction from the
fitter who had his RO tag attached to the truck. To do so
was in direct conflict with clause 3.2.3 of the regulations.
He consulted with four other officers as to the penalty.

64 Mr Spoonheim also took account, he said, of the following
in making his decision to dismiss—

(a) The appropriate penalty for the breach.
(b) The integrity of the policy and what it means to

people who depend on the regulations.
(c) The starting point was the dismissal of the em-

ployee when there were extenuating
circumstances.

(d) The actions could have resulted in the death of or
injury to the fitter. The engine was left running
by the fitter. If the engine were turned off, the
hydraulics operating the tray would have been
shut down and, while the fitter was attaching the
tray rope, the tray could have slipped, injuring
him.

(e) Given the inability of Mr Reichelt to give a rea-
son as to why he shut down the truck when it had
been tagged out, he found “no extenuating cir-
cumstances” as to why the penalty of termination
of employment should not apply.

65 There was uncontroverted evidence from Mr Spoonheim
that the penalties prescribed in the tagging regulations
were prescribed with the agreement of the unions. Further,
the fitters are very passionate about these matters. What
Mr Reichelt put forward was considered. Mr Spoonheim
admitted that the dismissal might be unfair but said quite
unequivocally that it was appropriate in the sense that it
worked within the guidelines which he had to work with
“in regard to collective agreements, company policy, and
the events of the day” (see page 154(AB)). In short, he
opined that the penalty was appropriate for the infraction.

Dismissal
66 On 18 March 2000, a meeting took place at which were

present Mr Cornell, Mr Spoonheim, Mr Lohse and Mr
Reichelt. Mr Spoonheim advised Mr Reichelt of the
termination of his employment and said that he would be
terminated with pay in lieu of notice and handed him a
termination letter dated 14 March 2000 (see page
392(AB)).

Tagging Regulations
67 It was open to find, on the uncontradicted evidence, that

the unions took a serious view itself of the tagging
regulations. It was the evidence of all of the witnesses
for the respondent that Mr Reichelt’s act was potentially
dangerous. That was not, in fact, controverted in evidence.
The tagging regulations, on the evidence, are reviewed
by a site committee which consists of union
representatives.

68 Further, it is clear that all personnel were instructed in
the operation of tagging regulations and that Mr Reichelt
had been so instructed and had, indeed, undergone a
refresher course some six months before. Further, he had
experienced the tagging of his own truck on other
occasions and had himself written to management about
the penalties imposable under and the operation of the
regulations.

69 Mr Reichelt was dismissed for a breach of Tagging
Regulation 3.2.3 which reads as follows—

“YOU SHALL NOT operate any switch, valve, but-
ton, level, isolating, or control device that has a
Personal Restricted Operation tag attached to it un-
less—

a. directed by the person who placed the tag in
accordance with the written work instruction.

b. in circumstances of emergency.”
(See page 463(AB).)

70 It was also open to find that what he did was clearly in
breach of regulation 3.2.3, which is a mandatory
regulation and that what he did was potentially dangerous.

71 The stipulated penalty for breach of this regulation is
dismissal (see page 471(AB)). However, in 1998, this
was made subject to commutation where there were
extenuating circumstances.

FINDINGS
72 The Commission at first instance made the following

findings—
1. The weight of the evidence would suggest that tag-

ging the isolator switch with a RO tag at the front of
the truck and then tagging the steering wheel with a
RO tag is a common practice when tagging out a
truck when maintenance work was required.

2. The weight of the evidence, also, is that it is com-
monly understood that, when a truck is tagged out,
it comes under the control of the fitter and the truck
driver should do nothing other than sit there unless
instructed otherwise by the fitter.

3. Mr Reichelt, in evidence, was unclear as to whether
he understood this procedure. His evidence was not
credible in this regard, nor was his evidence in rela-
tion to the RO tag potentially dangling down from
the steering wheel and hence not being seen.

4. In respect of his knowledge of the procedures and
whether he was aware of the RO tag, Mr Reichelt’s
evidence lacked credibility.

5. Mr Reichelt was trained and he knew of the appro-
priate tagging procedures and these procedures were
adopted on the day by Mr Rac.

6. Mr Reichelt was aware and knew of the RO tag.
7. It is clear that a breach of tagging procedures, in this

instance, can lead to a dismissal.
8. Mr Reichelt knew that a breach of tagging proce-

dure could mean dismissal.
9. It was not simply the action of turning off the igni-

tion which was unsafe.
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10. On Mr Spoonheim’s evidence, there was a discre-
tion as to whether the penalty to be applied was
dismissal.

11. Management had the discretion to decide whether
extenuating circumstances would mean dismissal
should be applied or a lesser penalty.

12. Mr Reichelt did not present any extenuating circum-
stances to the basis of preliminary investigations or
to the subsequent disciplinary inquiry. His defence
seemed to be that it was not overly important or,
alternatively, that he did not know of the importance
of it, that is, that it was a breach of tagging proce-
dures.

13. Mr Spoonheim admitted that the penalty was not
fair but was appropriate. The regulations had been
made in consultation with the unions and agreed
upon by management and unions.

14. The decision to dismiss was appropriate, particularly
because no extenuating circumstances were asserted
by Mr Reichelt.

15. Looking at all the circumstances facing the employer
at the time, whether they acted fairly, whether they
sought all available information to properly base a
decision upon and whether the employee was af-
forded procedural fairness in the termination, the
Commissioner considered that BHP did not act un-
fairly in all of the circumstances.

16. The safety procedure was clear and was breached.
Mr Reichelt knew of the procedure, knew how it
operated and knew the possible consequence of a
breach was dismissal.

17. The Commissioner considered that this was a first
offence, it was not a deliberate flouting of the regu-
lations and there was no damage to person or
property. Mr Reichelt did not offer a reason for non-
compliance with the policy, other than he thought
that the policy was something else. The extenuating
circumstances were that he did not know the tag-
ging procedures. However, the Commissioner did
not accept this.

18. The Commissioner dismissed the application.

ISSUES AND CONCLUSIONS
73 This was an appeal against a discretionary decision,

as that term is defined in Norbis v Norbis (1986) 161
CLR 513. It is trite to observe that the Full Bench is
not enabled to interfere with a discretionary decision
and, in particular, to substitute the exercise of the Full
Bench’s discretion for that of the Commission at first
instance, unless the appellant has established that the
Commission at first instance erred according to the
principles in House v The King [1936] 55 CLR 499
(and see in this jurisdiction Gromark Packaging v
FMWU 73 WAIG 220 (IAC); see also Burswood
Resort (Management) Ltd v ALHMWU 81 WAIG 4
(IAC) per Anderson and Hasluck JJ).

74 If a finding at first instance depends, to any substantial
degree, on the credibility of the witnesses, the finding
must stand unless it can be shown that the Commissioner
at first instance has failed to use or has palpably misused
his advantage or has acted on evidence which was
inconsistent, incontrovertibly established by the evidence
or which was glaringly improbable (see Devries and
Another v Australian National Railways Commission and
Another [1992-1993] 177 CLR 472 at 479 per Brennan,
Gaudron and McHugh JJ; State Rail Authority of New
South Wales v Earthline Constructions Pty Ltd (in liq)
(1999) 160 ALR 588 at 589).

75 Quite clearly, the test is not that expressed at one point in
the written submissions for BHP, that is, whether a
dismissal for a breach of tagging regulations is outside
the bounds of a fair and reasonable response. Those are
words derived from the English legislation and are not
the words of s.29(b) of the Act (see Post Office v Foley;
HSBC Bank Plc (formerly Midland Bank Plc) v Madden
[2001] 1 All ER 550 (CA) for the English test which
depends on the terms of the English statute).

76 The test is that laid down in Miles and Others t/a
Undercliffe Nursing Home v FMWU 65 WAIG 385 (IAC),
as submitted when I was discussing the matter with Mr
Power on behalf of BHP. That test, although laid down in
different words by Brinsden, Kennedy and Olney JJ, is
the same.

77 At page 386, Brinsden J said—
“... the question to be investigated is not a question
as to the respective legal rights of the employer and
the employee but a question whether the legal right
of the employer has been exercised so harshly or
oppressively against the employee as to amount to
an abuse of that right.”

78 At page 387, Kennedy J said—
“... it has long been acknowledged that the power to
order reinstatement is one to be exercised only where
the employer’s actions is harsh or unjust in relation
to that employee. No doubt it could, in such a case,
be said that the employer was simply not exercising
his management prerogative.”

79 At page 389, Olney J said—
“The question for the Commissioner at first instance
was whether the appellant thereby acted unfairly, and
the same question should have been, and ultimately,
was addressed by the Full Bench. That the Full Bench
acting on the same evidence and matters as were
raised in the proceedings at first instance came to a
different view as to the unfairness of the employer’s
conduct only highlights the very subjective nature
of the exercise. The “test” to be applied by the Com-
mission both at first instance and on appeal is the
test of what is just and equitable upon the substan-
tial merits of the particular case.”

80 In RRIA v CMEWU 69 WAIG 1027 at 1030 (FB), the
Full Bench said—

“It is not possible to define with precision all of the
circumstances which would make a dismissal
“harsh”, “unjust”, “unreasonable” or “unfair”.

81 In these reasons for decision, too, some relevant facts
relating to the personal circumstances of employees were
referred to.

Ground 1(a)
82 It should be said that, where there was a conflict between

Mr Reichelt and the other witnesses, then the Commission
preferred the evidence of the other witnesses and found
accordingly. Nothing was submitted to persuade me that
was wrong.

83 Indeed, upon a fair reading of the evidence, Mr Reichelt,
with respect to him, was a witness who was somewhat
defensive and argumentative and, from time to time,
contradicted himself. Significantly, as was the case during
the three investigations of the allegations against him, he
offered no explanation as to why he turned the ignition
key off when there was an RO tag on the steering wheel.

84 There was evidence from Mr Rac and Mr Carmichael
that—

(a) The movement of Mr Reichelt around the cab
could have knocked a lever causing the tray to
drop while Mr Rac was hooking the tray rope.

(b) On the evidence of Mr Rac, Mr Spoonheim,
Mr McAtackney, Mr Green and Mr Lohse, it
was a significantly unsafe situation for Mr
Reichelt not to know where Mr Rac was and
for there to be movement in and out of the cab
of the truck while the engine was running and
while Mr Rac was working on securing the
tray with the tray rope.

85 The Commissioner found that the tray of the truck could
have dropped and killed Mr Rac because of that. That
evidence was supported by the evidence of Mr Rac that
there was danger when he was hooking the tray rope up
if the tray crept down and put tension on the rope when it
was being attached to the eyelet at the back of the truck
(see pages 72, 73, 81, 82 and 206(AB)). That evidence
was not controverted and it was open to so find.
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86 Mr Spoonheim’s evidence was that, if the engine was
turned off, which is what Mr Reichelt on his own evidence
did, then the hydraulics holding the tray would shut down
and the tray could have fallen, injuring Mr Rac.

87 As was said in evidence and submitted, the regulations
exist to prevent harm occurring and are taken seriously
by employer and union. It was, on all of the evidence,
open to find that there was risk to life and limb occasioned
by Mr Reichelt’s breach of the regulations. Further, of
course, the regulations exist to protect employees from
injury or death. That is why the regulations put a machine
which is being worked on by a fitter under his control
when he tags it. That is to prevent someone doing
something like what was done here or worse.

88 It is fair to say, if it were necessary to say so, that the
evidence was that Mr Reichelt well knew the tagging
requirements from his work as a truck operator and had
flagged an interest in the regulations by writing about
them to his superiors. Again, it is fair to say that his
punctiliousness with the light vehicle approach
regulations contrasted with this.

89 It was submitted that Mr Rac was visible to Mr Reichelt
at all times, but that was on the evidence of Mr Reichelt,
which was not accepted. It was also submitted that Mr
Rac did originally consider himself in danger when the
engine was turned off (see pages 68, 70, 71, 72, 73, 74,
80 and 81(AB)). Mr Carmichael corroborated this in
evidence. Mr Rac said that there was no problem with
the engine shutting down and indeed thought that it had
shut down itself.

90 It was submitted that, by then, the tray was already secured
and he was in no danger. Indeed, once the tray was
secured, it was submitted, he was in no danger. Reference
was made to Mr Green’s recommendation to engage in
preventative action by way of training the mining and
maintenance people. It was submitted, too, that Mr
Reichelt’s evidence was that he knew where Mr Rac was
at all times, that he saw him when the tray was rising and
watched him complete his work during the time which it
took for the truck engine to shut down.

91 Indeed, so the submission went, Mr Reichelt knew, at all
times, where Mr Rac was and he was not in danger. There
was no risk to life or limb and the penalty was too harsh.

92 In summary, it was submitted that there was no danger to
Mr Rac whom Mr Reichelt could see at all times. The
risk ranking was 13 out of 25 and Mr Spoonheim
conceded that the dismissal was probably unfair.

93 It was submitted in response that the Commissioner had
evidence that, in moving around the cab, Mr Reichelt
could have knocked a lever which controlled the operation
of the tray, then it could have fallen and injured Mr Rac.
That was not denied as a risk. It was open to so find.

94 There was also Mr Carmichael’s uncontroverted evidence
that it was unsafe for Mr Reichelt not to know where Mr
Rac was and for there to be movement in the cab while
the engine was running and while Mr Rac was working
on securing the tray.

95 It is noteworthy, too, that the Commissioner at first
instance found that Mr Reichelt’s evidence that he knew
where Mr Rac was at all times and that he knew that he
was in no danger was improbable. That that evidence was
improbable was a finding which was open, based on the
nature of Mr Reichelt’s evidence, and his attitude as it
came across in the transcript and the contradictions in
his evidence. Further, that finding was open because Mr
Reichelt gave evidence that he did not even know that an
RO tag meant that someone else has control over the truck
when working on it (although he also admitted that the
fixer of such a tag, such as Mr Rac, was 100% in control)
and, further, there was an admission in Mr Reichelt’s
evidence that he was unaware of any danger which might
be caused by the tray of the truck creeping down.

96 Significantly, there was evidence, too, of several versions
by him of the turning off incident given in evidence and
during the investigations. Further, his assertion that he
had Mr Rac in sight at all times was unlikely when he did
not know what the danger was or there was no evidence
that he did.

97 Further, there was evidence that he was familiar with
tagging procedures, having experienced the procedure
before. In addition to that and more significantly, the
problem which arose and the danger to be guarded against
was that caused by a person moving around the truck or
operating its controls without the knowledge of and/or
out of sight of the fitter who has control of it whilst he is
examining it. The fitter is obviously given that control so
that he will not be put at risk by someone doing something
of which he is not aware or does not direct whilst he is in
a potentially vulnerable position on or near the vehicle in
the course of checking or otherwise working on it.

98 Further, there was evidence on which it was open to find
that Mr Reichelt had been inducted in and undergone a
refresher course in tagging regulations; further, this was
borne out by his interest, demonstrated by his letter to
management. It was open to find that he knew or ought
to have known what the tagging regulations required and
that he was acting in breach of them. Further, there was
evidence of his admission that “they have got me this
time.”

99 Most significantly, of course, there was no explanation
of why, having seen the tag, he turned the ignition off, as
was the evidence, not denied. His explanation that it was
for safety reasons was not credible given that he gave no
explanation why he turned the ignition off for safety
reasons. In any event, there was no explanation why, when
the machine was tagged and was in the control of the
fitter, Mr Rac, who was working on it, Mr Reichelt who
had complied with other directions from Mr Rac, did not
advise that he was going to turn the engine off, or that he
had turned the engine off and sought no consent to do so.
That was the clear, undenied evidence and it was open to
so find.

100 In addition, there was ample evidence, uncontroverted,
of the potential danger caused by turning the ignition key
off of the tray coming down and the rope breaking loose
and striking Mr Rac (whether Mr Reichelt could see Mr
Rac or not) (see Mr Rac’s evidence at pages 72, 73, 81
and 206(AB); the evidence, too, of Mr Carmichael at
pages 89 and 216 at paragraphs 73-76(AB)). Mr
Spoonheim also gave evidence to that effect (see page
260 at paragraphs 101-102(AB)). That evidence was not
controverted. It was open to so find.

101 Further, there was uncontroverted evidence that the
tagging procedures were treated very seriously by the
fitters and their union. Next, the tagging procedures
obviously and sensibly exist to protect a fitter while
working on machinery from being harmed by the actions
of someone else who does something to the machinery
unauthorised by the fitter and/or without his direction
whilst the fitter is examining or working on the equipment
or machinery. The potential for injury by such an act and
in such circumstances is so obvious that the need to
prevent it occurring by putting the machinery or
equipment in the sole control of the fitter is equally
obvious.

102 In this case, not only was Mr Rac put in obvious potential
danger, there was also a wilful or reckless breach of an
important safety procedure which was in existence by
the agreement of employees, representatives and the
employer. Such a breach occurred with no adequate
attempt at an explanation.

103 The Commissioner was entitled to find as he did, for those
reasons. That ground is not made out.

Grounds 1(b) and 1(c)
104 The Commissioner found, as he was entitled to find, that

whilst this is a first offence and there was no damage to
person or property, Mr Reichelt was aware of tagging
procedures and penalties. There was ample evidence of
his being trained in relation to those regulations, received
a refresher course in relation to them, and written to his
superiors about them. These findings were not challenged,
as was submitted. They were quite open on the evidence.

Ground 1(d)
105 This ground is that the “automatic” penalty of dismissal

for a tagging breach is contrary to the rules of natural



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.780

justice and criminal justice. The penalties appear in Part
3 of the tagging regulations as follows—

“Any alleged breach of these regulations will be proc-
essed in accordance with the Industrial Relations
Agreement, and penalties will range from a written
reprimand to dismissal. Specific penalties for
breaches of the regulations in this booklet are as
outlined in part 3.
Any penalty imposed as stipulated in Part 3 will gen-
erally stand alone and not be influenced by any other
breach of regulations not connected with these pro-
cedures.
Where the tagging regulations stipulate dismissal as
the appropriate penalty to be applied for a certain
breach, the Company reserves the right to determine
(following a review of the case circumstances)
whether dismissal or an alternative penalty SHALL
apply.”
(See page 468(AB).)

106 It is quite clear on Mr Spoonheim’s evidence that the
tagging regulations were amended in 1998 to ensure that
the penalty of dismissal was not mandatory but could be
reviewed in all of the circumstances. There was Mr
Lohse’s evidence, too, that the penalty of dismissal
stipulated in the tagging regulations could be altered by
extenuating circumstances.

107 In this case, the evidence was that Mr Reichert was given
an opportunity to advance extenuating circumstances but
did not. He did not maintain in evidence that he had done
so, nor could he. He offered no explanation for what was
clearly a breach of the regulations merely asserting
through three investigations that there was no breach of
the regulations when there palpably was.

108 Further, I do not understand how it can be said that
criminal law applies when there was no crime charged,
nor could his employer so charge him, at least outside a
criminal court.

109 Again, it could not be said that such a provision which
was a term of his employment could be said to constitute
a breach of natural justice, even if it provided for automatic
dismissal which it does not. The notion of natural justice
does not apply, as I understand it, to the law of contract
and a term of a contract or collective, which is reached
by agreement between parties or their representatives, as
was the case here. The regulations, in any event, were
prepared by the employer and with the agreement of the
union and amended in the same manner. In this case, the
term itself is not unreasonable, in any event if that were
relevant, because it was agreed to by the employee
representatives in the Site Committee.

110 It was submitted, therefore, on the authority of The
Breweries and Bottleyards Employees’ Industrial Union
of Workers of Western Australia v Bond Brewing WA Ltd
(1989) 69 WAIG 3228, that a dismissal could not be
treated as unreasonable because another employer may
not have taken the same course of action. Of course, that
is not the point. The test is whether a dismissal in
accordance with such a term of employment as existed
here was an abuse of the employer’s right to dismiss, or,
put another way, offended the test in Miles and Others t/
a Undercliffe Nursing Home v FMWU (IAC)(op cit).

111 Secondly, the question is not whether the dismissal was a
fair and reasonable response, but whether the dismissal
was harsh, oppressive and unfair according to the principle
in Miles and Others t/a Undercliffe Nursing Home v
FMWU (IAC)(op cit) and see RRIA v CMEWU (FB)(op
cit) which explains it. (There is no other test.)

112 In this case, since the regulations existed demonstrably
to preserve the safety of employees, to provide for
dismissal as a penalty subject to commutation for
extenuating circumstances, a dismissal for the reasons
made out in this case does not lend itself to a finding of
unfair dismissal in all of the circumstances of this case.

Ground 1(e)
113 By this ground, it was alleged that the risk or danger

applying to the breach by Mr Reichelt of tagging
regulations was, as assessed by Mr Green, at only 13 on

a scale of 25, and that the recommendation from the basic
safety investigation was further training for maintenance
and operating personnel.

114 These facts, as I understand the submissions, were reasons
why the penalty of dismissal imposed was too great and
therefore unfair. It should be observed that the
Commissioner found and that finding was not challenged,
that, when the risk rating of 13 was assessed, the severity
of the breach was not comprehended. In any event, as
was the fact, this was assessed using a risk matrix as a
guide only. Mr Green admitted in evidence that another
person could reach another rating using the same matrix.

115 Further the assessment and recommendation followed
what was, by definition, a basic investigation only. What
was clear was that the basic investigation made a
recommendation only and that it was followed by a more
complete and, by definition, detailed safety investigation
and a disciplinary investigation, each were capable of
getting to the facts in more detail. It was, at all times, on
the evidence, and open to be found, the responsibility of
Mr Spoonheim to determine whether there should be a
further inquiry. In fact, on his decision, there were three.
He wished to flush out the facts, and he afforded Mr
Reichelt, on the disciplinary investigation, a third
opportunity to put his case.

116 It was indubitably Mr Spoonheim’s role to investigate
the matter. Indeed, in this case, as it was open to do, the
matter was taken to a number of higher ranking officers
of BHP to consider, including two Vice Presidents, after
three investigations. That Mr Green, a foreman, made a
different recommendation to the result determined by Mr
Spoonheim and others after two more investigations is
not at all evidence that the penalty arrived at was too
severe.

117 In any event, even Mr Green’s own evidence was that
there was a 50% risk of injury and that the breach and
conduct was dangerous.

118 The decision to dismiss and the dismissal were not harsh,
oppressive or unfair for all of those reasons. That ground
is not made out.

Ground 1(f)
119 By this ground, it was asserted that the disciplinary inquiry

was in error as to its understanding of the range of
penalties that could be applied.

120 For all of those reasons referred to above and found and,
further, not the least because no explanation was advanced
before the Commissioner at first instance or to any of the
three investigations, a breach occurred, and a dismissal
for such a serious, unexplained and potentially dangerous
breach was not unfair.

121 There was no evidence that the disciplinary investigation
was in error as to its understanding of the range of
penalties. It clearly looked to consider extenuating
circumstances which might lead it not to dismiss. None
were advanced or apparent.

Ground 1(g)
122 By this ground, it was asserted that the clear admission

of Mr Spoonheim was that he considered the dismissal
was unfair but nonetheless applied it as “appropriate”
under the safety procedures applicable. The
Commissioner considered this evidence (see page
16(AB)). The Commissioner found, too, and found
correctly that the policy is one where the dismissal applies
by the agreed regulations unless there are extenuating
circumstances (see page 21(AB)).

123 As I have observed above, the test of what is unfair
dismissal is laid down in Miles and Others t/a Undercliffe
Nursing Home v FMWU (IAC)(op cit) at page 386 per
Brinsden J, page 387 per Kennedy J, and page 389 per
Olney J. The evidence of Mr Spoonheim was that the
decision was appropriate, having regard to the practical
realities including the agreements, the regulations and
the circumstances of the industry.

124 In that context, it should be observed that the mining
industry is, as the evidence clearly was, a danger industry.
Indeed, in this Commission that has been previously held
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to be the case and is probably a notorious fact. The
statement by Mr Spoonheim could not be correctly
characterised as an admission that the dismissal was unfair
because it was not.

125 It was not because Mr Spoonheim said that the dismissal
was appropriate given the considerations which he had
to apply (and did apply). He could not properly
characterise the dismissal as appropriate if it were unfair.
In any event, the ultimate question was one for the
Commissioner, applying the test in Miles and Others t/a
Undercliffe Nursing Home v FMWU (IAC)(op cit), which
he did and did correctly. That ground is not made out.

Ground 1(h)
126 By this ground, it was asserted that the speculation by

the Commissioner at first instance as to “the tray could
have dropped and killed Mr Rac”, was not credible on
the evidence given by Mr Reichelt and Mr Rac. Of course,
on his own evidence, Mr Reichelt was quite unaware of
the danger that the truck tray could drop down (see page
49(AB)). That was his own admission. Further, Mr
Reichelt committed the act which could cause this to occur
by shutting off the ignition. Further, there was
uncontradicted evidence of the likely danger.

127 The Commissioner did not speculate, but made a finding
reasonably open to him on all of the evidence for the
reasons expressed above.

128 The Commissioner was entitled to find that the tray could
have dropped and killed Mr Rac. Mr Reichelt’s evidence
was clearly that he was not aware that the tray might creep
down because he turned off the engine and because of
the evidence of Mr Rac and Mr Carmichael referred to
above.

FINALLY
129 For all of the above reasons, given that there were findings

made on the basis of the credibility of the witnesses, it
was not established that, in rejecting the evidence of Mr
Reichelt and accepting the evidence of other witnesses,
the Commissioner misused his advantage in seeing and
hearing the witnesses. I would add that, on material
matters of evidence, witnesses for the respondent
remained quite unshaken.

130 I have carefully considered all of the evidence and the
helpful submissions made on behalf of both the appellant
and the respondent.

131 The appellant has not established that the exercise of the
Commissioner’s discretion at first instance miscarried
according to the principles laid down in House v The King
(HC)(op cit) and Gromark Packaging v FMWU (IAC)(op
cit).

132 No ground of appeal is made out. There was no appealable
error in the exercise of the discretion. I would, for all of
the above reasons, dismiss the appeal.

SENIOR COMMISSIONER G L FIELDING—
133 I have had the benefit of reading, in draft form, the reasons

for decision prepared by the President. I agree that the
Appeal should be dismissed. I indicate my reasons shortly
as follows.

134 The gravamen of the appeal is that the Commission erred
in concluding that the dismissal was neither harsh,
oppressive or unfair, because there was no actual danger
to Mr Rac nor had Mr Rac originally considered himself
to be in any danger; the initial inquirer into the incident
considered the infraction to be in the middle of the range
of seriousness; the Respondent’s manager conceded that
the dismissal was “unfair”; and because the Commission
did not take into account sufficiently the “extenuating”
circumstances advanced by and on behalf of Mr Reichelt.

135 This matter, as with most others involving the question
whether an employee was unfairly dismissed, requires
an assessment of whether the Respondent abused its right
to dismiss the employee in the sense explained in the
well-known case of Undercliffe Nursing Home v
Federated Miscellaneous Workers Union of Australia
(1985) 65 WAIG 385 and numerous cases decided
thereafter. That assessment principally involves a value
judgment by the arbitrator. In many instances one

arbitrator might think that a particular dismissal is an
abuse of the right and another arbitrator might take a quite
different view without either arbitrator being wrong in
their assessment of the matter. In my opinion this is one
of those cases.

136 It is now well settled, if it ever was in doubt, that it is not
for the Full Bench on hearing an appeal of this nature to
substitute its opinion for that of the arbitrator merely
because the Full Bench disagrees with the decision of
the arbitrator and would have come to a different
conclusion had it been the arbitrator. In the context of
appeals to the Full Bench, that proposition has recently
been reconfirmed by the Industrial Appeal Court in
Burswood Resort (Management) Ltd v Australian Liquor,
Hospitality and Miscellaneous Workers Union, Western
Australian Branch (2000) 81 WAIG 9. The Court
confirmed that where the appeal is against the exercise of
a discretionary power, as is so often the case in an
assessment of whether a dismissal was unfair, the function
of the Full Bench is not “to give a second opinion” but
only to remedy any error in the sense that the arbitrator
has improperly exercised his discretion.

137 In the present instance I am not satisfied that the
Commissioner erred in the properly accepted sense. He
was patently aware of the test to be applied and correctly
applied that test to the facts as he found them to be. Those
findings of fact were clearly open on the evidence.

138 The Commissioner dealt with the matter by considering
whether “the penalty [of dismissal] was too severe in all
the circumstances”. In considering that question he held,
in my opinion correctly, that, although the penalty
stipulated in the Respondent’s Tagging Regulations for
an infraction of the kind in question was dismissal, the
imposition of that penalty should not be regarded as
inevitable in every case. Nonetheless, he held that an
infraction of this kind was to be regarded as a very serious
matter justifiably attracting the sanction of dismissal
unless “extenuating” or “exceptional” circumstances
suggested otherwise. Again, in my opinion that was not
an improper approach. As the Commissioner observed,
for breaches of many of the other Regulations provision
is made for a range of alternative “penalties” depending
on the seriousness of the breach. For a breach of the
Regulation in question only one “penalty” is provided,
namely, dismissal, albeit that there is scope for the
Respondent to provide a less severe sanction if it so
decides.

139 The Commissioner had regard for the mitigating factors
advanced by and on behalf of Mr Reichelt. As with the
Respondent, the Commissioner was not satisfied that,
given the nature of the infraction, such exceptional or
extenuating circumstances existed. It should at once be
noted that Mr Reichelt proffered very little by way of
mitigation. His principal contention was that he had not
breached the tagging procedures and thus had not done
anything wrong. The Commissioner rejected the excuse
advanced by Mr Reichelt that he did not know the relevant
tagging procedures. On the evidence that conclusion was
clearly open to the Commissioner and indeed, given the
weight of evidence to the contrary, it would have been
surprising if he had come to any other conclusion. The
Commissioner took into account that the fact that on this
occasion there was no injury to life or limb but,
nonetheless, was concerned about the potential for such
injury. There was evidence for the Commissioner to
conclude, as he did, that the consequences of the breach
in question could have been fatal to the tradesmen working
on the equipment. Even if the position was, as the agent
for the Appellant contends, that the conduct of Mr Reichelt
did not create a dangerous situation for the tradesmen,
that fact hardly advances the cause of Mr Reichelt. Such
conduct shows at best a reckless disregard for the sanctity
of the tagging regime, in particular the concept that the
person who puts the tag in place is the person who
removes or overrides its command. In any event, as
counsel for the Respondent argued, the punishment
prescribed for an infraction of the kind in question is
designed not to punish for injury after the event but to act
as a deterrent and thereby maintain the integrity of a
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system designed to prevent injury. The Commissioner also
took into account that “it was a first offence, it was not a
deliberate thwarting of the Regulations and there was no
damage to person or property” but, like the Respondent,
he came to the conclusion that those factors were not
sufficient. His view was that the Regulation in question
and the “penalty” exists to protect the wellbeing of those
who are working on equipment which has been tagged.
If that policy was not to be severely undermined,
something more than the mitigating factors advanced on
behalf of Mr Reichelt on this occasion was necessary. In
so concluding it cannot be said that the Commissioner
erred. Unlike other parts of the Regulations, the
Regulation in question does not make a distinction
between a first “offence” and a subsequent breach. That
is not the slightest bit surprising because the safeworking
system which the Regulations seek to establish would be
rendered valueless if there was not a regime of strict
compliance.

140 The fact that the Respondent’s site manager considered
the dismissal to be “unfair” is at best equivocal. He was
adamant that the dismissal was “appropriate” and a fair
reading of his evidence does not suggest that he believed
it to be unfair in the sense in which it is now to be judged.
Likewise, the fact that the initial investigator considered
the infraction in question to fall in the middle of the range
of seriousness does not mean that it should not attract the
sanction ultimately imposed. Moreover, as the investigator
rightly conceded, his assessment was a subjective one
with which others might justifiably disagree.

141 The onus is on the Appellant to establish that the
discretion vested in the Commissioner miscarried.
Despite the valiant efforts of the agent for the
Appellant to persuade us that a different assessment
should have been made by the Commissioner at first
instance, I am not satisfied that should indeed have
been the case. The Commissioner was right not to
regard dismissal as being automatic but in the
circumstances he was nonetheless entitled to conclude
that dismissal was not on this occasion an abuse of
the Respondent’s right to dismiss Mr Reichelt from
employment.  Mr Reichelt  was not dismissed
summarily for misconduct but with pay in lieu of
notice as his contract allowed, for what in essence,
was an inexplicable but fundamental breach of the
rules put in place by the Respondent to maintain a
safe working environment.

COMMISSIONER P E SCOTT—
142 I have had the benefit of reading the draft reasons for

decision of the President and of the Senior Commissioner.
The decision of the learned Commissioner at first instance
was one which was open to him, particularly in light of
his findings as to credibility and the evidence to be
preferred. I agree for the reasons expressed in the reasons
for decision of the President and the Senior Commissioner
that no error has been demonstrated in the decision and
that it has not been demonstrated that the Commission’s
discretion miscarried. In accordance with the authorities
it is necessary for error to have been found rather than
for the Full Bench to simply come to a different
conclusion on matters of discretion. Accordingly, I would
dismiss the appeal.

THE PRESIDENT—
143 For those reasons, the appeal is dismissed.

Order accordingly
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BHP, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
SENIOR COMMISSIONER G L
FIELDING
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Decision Applications granted.
Appearances
Appellant Mr G G Halliwell, as agent
Respondent Mr A J Power (of Counsel), by leave
_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 22nd day of January 2001, and having heard Mr G G
Halliwell, as agent, on behalf of the appellant and Mr A J
Power, (of Counsel), by leave, on behalf of the respondent,
and the Full Bench having reserved its decision on the matter,
and reasons for decision being delivered on the 2nd day of
March 2001, it is this day, the 2nd day of March 2001, or-
dered that the applications filed herein to extend time to file
the appeal books in appeal No. FBA 45 of 2000 out of time be
and are hereby granted.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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Decision Appeal dismissed.
Appearances
Appellant Mr G G Halliwell, as agent
Respondent Mr A J Power (of Counsel), by leave
_______________________________________________________________________________
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Order.
This matter having come on for hearing before the Full Bench
on the 22nd day of January 2001, and having heard Mr G G
Halliwell, as agent, on behalf of the appellant and Mr A J
Power, (of Counsel), by leave, on behalf of the respondent,
and the Full Bench having reserved its decision on the matter,
and reasons for decision being delivered on the 2nd day of
March 2001, it is this day, the 2nd day of March 2001, or-
dered that appeal No FBA 45 of 2000 be and is hereby
dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

FULL BENCH—
Appeals against decision of

Industrial Magistrate—
2000 WAIRC 00168

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

APPELLANT CHUBB SECURITY AUSTRALIA PTY
LTD

RESPONDENT PAUL RAYMOND DANSON
CORAM FULL BENCH

HON PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING

DELIVERED WEDNESDAY, 26 JULY 2000
FILE NO/S FBA 7/2000
__________________________________________________________________________

Decision Application that appeal be struck out and
costs dismissed

Representation
Appellant Mr A J Randles (of Counsel), by leave
Respondent Mr G McCorry, as agent
__________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
1 These are the unanimous reasons for decision of the Full

Bench. This is an application to the Full Bench by the
respondent, Mr Paul Raymond Danson, to this appeal
whereby he seeks orders that the appeal be struck out,
and that the appellant pay the costs of and incidental to
the proceedings. Although it is not so expressed, one
assumes that this application is brought under s.27 of the
Industrial Relations Act 1979 (as amended)(hereinafter
referred to as “the Act”).

GROUNDS OF APPLICATION
2 The grounds on which the application is brought are as

follows—
“1. The appeal is incompetent, being—

(a) brought by a party that is not a party to the
proceedings at first instance; and

(b) made in respect of an order of the
learned industrial magistrate that is not
a decision or determination for the pur-
poses of section 84 of the Industrial
Relations Act 1979.

2. The Appellant has failed to prosecute the appeal
with any diligence or at all in that—

(a) No Appeal Book has been lodged within
the 14 days of lodging the Notice of Ap-
peal in accordance with the Industrial
Relations Commission Regulations 1985
or at all;

(b) No application has been made for an ex-
tension of time in which to lodge the
Appeal Book;

(c) No application has been made for a stay of
the order of the learned industrial magis-
trate;

(d) No approach has been made to the Re-
spondent (Complainant) seeking, by
consent, an extension of time or a stay of
the order of the learned industrial magis-
trate.

3. The appeal has been brought frivolously and
vexatiously with the object of delaying and preju-
dicing the fair trial of the proceedings before the
industrial magistrate.”

BACKGROUND
3 The background to the application is as follows.
4 Mr Danson made application to the Industrial Magistrate’s

Court at Perth (hereinafter referred to as “the Court”),
alleging that the defendant, named in the complaint as
“Chubb Security Australia Pty Ltd ACN 003 605 098”,
being bound by award No A25 of 1981, the Security
Officers’ Award, had committed fifty breaches of such
award as particularised in a Statement of Claim attached
to the complaint.

5 By an application filed in the Court on 25 January 2000,
Mr Danson sought orders for discovery and particulars
of defence and, most relevantly to these proceedings, an
order “that the name of the defendant be amended to
Chubb Security Holdings Australia Limited (A.C.N. 003
590 921)”.

6 The matter was heard and determined by the Court on 9
February 2000 and, relevantly for the purpose of these
proceedings, an order was made that—

“The name of the defendant be amended to be:
 “Chubb Security Holdings Australia Limited””

7 On 1 March 2000, a Notice of Appeal against that decision
of 9 February 2000 was lodged in the Commission. No
further steps (except the filing of a declaration of service)
were taken in relation to that appeal. In particular, no
appeal books were lodged or served, and no other
compliance with Regulation 29 of the Industrial Relations
Commission Regulations 1985 (as amended) was effected.

8 The application on behalf of the respondent to the appeal,
with which the Full Bench now deals, was then filed on 6
June 2000.

9 We were orally informed by Mr Randles, on behalf of
the appellant, that applications seeking the necessary
orders to extend time within which to file and serve appeal
books had been filed and he gave an undertaking on oath
that he would do all in his power to expedite the hearing
and determination of the appeal, and that appeal books
would be filed within fourteen days of 13 July 2000,
which was the date of hearing of the application.

10 Mr Randles conceded on behalf of the appellant and,
indeed, deposed that the fact that appeal books had not
been filed within the requisite time was entirely due to
his workload, since during the period from the lodging
of the Notice of Appeal to 13 July 2000, he had conducted
15 hearings over 20 sitting days and attended 29
conciliation conferences in various jurisdictions including
that of this Commission (see exhibit 1).

11 It was denied on oath by affidavit by Mr Randles that the
appellant’s conduct had been designed to delay and
prejudice the hearing and determination of the complaint.
Whilst Mr McCorry, on behalf of the respondent, merely
asserted to the contrary from the bar table, Mr Randles was
not cross-examined on that evidence and we accept it.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.784

12 We were satisfied that the delay in proceeding with this
appeal has been due to the workload of the solicitor for
the appellant, that the appellant has not been at fault, and
that there was no evidence that the appellant’s conduct
had been designed to delay and prejudice the hearing and
determination of the appeal.

ISSUES AND CONCLUSIONS
13 The core of the complaint in the grounds of appeal is that

Chubb Security, the defendant named in the complaint in
the Court, is the appellant and that the learned Industrial
Magistrate erred in fact and law in holding that it had
been misnamed and in ordering that the name of the
defendant in Complaint No CP 245 of 1999 be amended
to “Chubb Holdings Australia Limited”.

Is the appeal incompetent?
14 For the respondent, it was submitted that the appeal was

incompetent because the appellant is Chubb Security Pty
Ltd not Chubb Holdings Pty Ltd and the former, not being
a party to the proceedings, lacked the standing to bring
the appeal.

15 It was submitted that the effect of the evidence and of the
order appealed against was that Chubb Holdings Australia
Limited was the only party capable of instituting the
appeal against the decision of 9 February 2000 and that,
therefore, the appeal was incompetent.

16 For the appellant, it was submitted, in effect, that one
entity was substituted for another entity and that it was
open to the aggrieved entity to appeal.

17 In our opinion, insofar as it is necessary to so find, there
was sufficient standing for the appellant, who was a party
who alleges that the decision at first instance went against
it, to bring the appeal.

18 We note that s.84 of the Act, like s.49(2) of the Act,
prescribes merely that “an appeal shall lie”. Plainly, it
“lies” in the case of a party or who was a party, or who
was not added as a party, otherwise an absurdity would
arise whereby a person deprived of the right to be heard
would have no redress.

19 S.84(3) of the Act confirms this by prescribing that an
appeal is to be instituted within twenty-one days by any
party to the proceedings wherein the decision was made.
The appellant was, without doubt, a party to the
proceedings when the decision was made.

20 We were, therefore, quite satisfied that the appellant, as a
party, has and had standing to bring this appeal.

21 Next, it was submitted that the appeal was incompetent
because the decision appealed against was not a “decision”
as that word is defined in s.84 of the Act. “Decision” is
defined in s.84(1) of the Act to include—

 “a penalty, order, order of dismissal, and any other
determination of an industrial magistrate’s court, but
does not include a decision made by such a court”

(in the exercise of jurisdiction under other sections of the
Act and in other Acts).

22 A “decision”, for the purposes of s.84 of the Act, is one
which is finally determinative of the application or
complaint (see per Olney J and Rowland J, with whom
Franklyn J agreed, in Anderson v Pope 66 WAIG 1563 at
1565 and 1566-1567 (IAC)). This decision has been
followed in Nicoletti and Another v TWU 78 WAIG 4316
(FB), G Parri & M Parri trading as G & M Parri v
WABLPPU 78 WAIG 586 (FB) (see also McCorry v Como
Investments Pty Ltd 70 WAIG 658 at 659 (FB)).

23 It was submitted that the decision was not one which
finally determined the application.

24 However, for the appellant, it was submitted that the
decision was final and determinative of the matter between
the parties because, by the decision, there was substituted
another legal entity for the defendant first named in the
complaint and the appellant upon the appeal. Whether
that was what did occur, it is unnecessary to decide. That
that is what is alleged is sufficient to found a defence to
this application.

25 It is said that there are two separate legal entities and that
is the evidence at this time. Given that there are separate

legal entities, it is sufficient to enable me to find that the
decision is one which, by excluding the appellant because
that was the effect of its operation, the order finally
determined the matter at first instance between the
appellant and the respondent and was, therefore, a
decision, as defined. (See, by implication, how this
question was dealt with in Barrett and Another v
WABLPPU 77 WAIG 2192 (FB).)

26 Whether that was and what was the effect of that order,
for the purpose of determining the appeal, is another
matter entirely and we are not to be taken as foreclosing
on that question or any question.

27 For those reasons, we were satisfied that the appeal was
competent.

Was the appeal frivolous or vexatious?
28 In our opinion, deciding that question is premature

because it goes to the merits of the appeal. If it were
necessary to find, given the sort of issues which arose in
Barrett and Another v WABLPPU (FB)(op cit), we would
not, at this stage, so rule. However, it is premature and
unnecessary to do so.

Should the appeal be struck out for want of prosecution?
29 We have already found that the delay in prosecuting the

appeal, now over five months since the Notice of Appeal
was filed, was not the result of a deliberate attempt to
delay the proceedings at first instance. The principles for
dealing with s.27 applications to dismiss proceedings “for
want of prosecution” were considered in detail and laid
down by the Full Bench in AWU v Barminco Pty Ltd—
Plutonic Project (unreported) (No 2037 of 1998) delivered
22 May 2000 (FB).

30 In our opinion, applying those cases, the explanation for
the delay has validity, the hardship to the appellant if the
appeal were dismissed, is obvious in that the appellant
would be deprived of the right to appeal and perhaps to
participate in the proceedings at first instance. The
prejudice to the complainant/respondent is not clear, save
and except that he might be left claiming against, for his
purposes, someone he might allege is the wrong party.

31 There is also the conduct of the appellant, whose lateness
is the fault of his solicitor. Of course, a delay for which
the appellant’s solicitor alone are responsible, as is the
case here, will not operate as seriously against the
appellant as one where the appellant itself was responsible
for the delay.

32 It is arguable, too, that the respondent should not be
affected by relations between the appellant and its
solicitor. There is no question of a limitation period for
the lodging of the appeal in these proceedings being an
issue, because the appeal was filed in time. Other steps
have not, however, been taken.

33 We are able to find that there is prejudice to the respondent
in not being able to advance the case at first instance while
the appeal remains undecided. As against that, as we have
already observed, the appellant would, if the application
were dismissed, remain excluded from the proceedings.
What, in reality, that means is not clear, but there is
prejudice by the prospect of irremediable exclusion.

34 For those reasons, we were satisfied and found that the
equity, good conscience and the substantial merits of the
case require that the Full Bench dismiss the application
to dismiss for want of prosecution.

35 We would observe that, but for the undertaking to expedite
the appeal given by the solicitor for the appellant, we
would have found that, notwithstanding that there was
no contentious failure to prosecute the matter on the part
of the appellant, that the period of five months which
elapsed from the filing of the Notice of Appeal is sufficient
to find a default which justifies dismissal for want of
prosecution. In some cases, three or four months, or even
less might be sufficient.

36 In this case, we make it clear that, if this matter is not
expedited, we would not see a bar to the respondent
making application again to dismiss the appeal.
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2000 WAIRC 00066
WESTERN AUSTRALIAN
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PARTIES CHUBB SECURITY AUSTRALIA PTY

LTD V PAUL RAYMOND DANSON
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HON PRESIDENT P J SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING

DELIVERED FRIDAY, 14 JULY 2000
FILE NO/S FBA 7/2000
___________________________________________________________________________

Decision Application that appeal be struck out and
costs dismissed.

Representation
Appellant Mr A J Randles (of Counsel), by leave
Respondent Mr G McCorry, as agent
__________________________________________________________________________

Order.
The preliminary application made on behalf of the respond-
ent having come on for hearing before the Full Bench on the
13th day of July 2000, and having heard Mr A J Randles (of
Counsel), by leave, on behalf of the appellant, and Mr G
McCorry, as agent, on behalf of the respondent, and the Full
Bench having determined that the preliminary application
should be dismissed, and reasons for decision being delivered
at a future date, it is this day, the 13th day of July 2000, or-
dered that the application made on behalf of the respondent
that appeal No FBA 7 of 2000 be struck out and for costs be
and is hereby dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

2001 WAIRC 02168
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CHUBB SECURITY AUSTRALIA PTY

LTD
CHUBB SECURITY HOLDINGS
AUSTRALIA LIMITED,
APPELLANTS
v.
PAUL RAYMOND DANSON,
RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING

DELIVERED MONDAY, 26 FEBRUARY 2001
FILE NO/S FBA 7 OF 2000 AND FBA 43 OF 2000
CITATION NO. 2001 WAIRC 02168
_______________________________________________________________________________

Decision Appeals dismissed.
Appearances
Appellants Mr J H Brits (of Counsel), by leave
Respondent Mr G McCorry, as agent
_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—

1 These are the unanimous reasons for decision of the Full
Bench.

2 These were two appeals, in respect of which applications
were heard together on 23 February 2001.

Appeal No FBA 7 of 2000
3 Appeal No FBA 7 of 2000 is an appeal by the abovenamed

appellant, Chubb Security Australia Pty Ltd (hereinafter
referred to as “Chubb Security Australia”) against the
decision of the Industrial Magistrate in the Industrial
Court at Perth on 9 February 2000.

4 There was an application by the respondent, Mr Paul
Raymond Danson, which came before the Full Bench on
14 July 2000, which sought that the appeal be struck out.
An order for costs was also sought. By order dated 14
July 2000, which was deposited in the office of the
Registrar on the same day, the Full Bench dismissed that
application.

5 No steps were taken further to list this appeal for hearing
and an application was lodged in the Commission alleging
that Chubb Security Australia had failed to take any or
any adequate steps to prosecute the appeal, despite
repeated requests to do so. That application was filed on
20 December 2000 on behalf of Mr Danson. The
application is to strike out the appeal for want of
prosecution.

6 No answer to that application has been filed, but a letter
has been provided to the Associate to the President dated
25 January 2001 in which the Manager—Legal Services
of the Chamber of Commerce and Industry of Western
Australia (hereinafter referred to as “the CCIWA”), on
behalf of Chubb Security Australia, which seeks leave to
withdraw the appeal and requests that the strike out
application also be withdrawn.

7 At the hearing, the agent for the respondent, Mr McCorry,
objected to the withdrawing of the appeal and pressed
his application to strike out the appeal. Mr Danson sought
that the appeal be struck for want of prosecution and that
costs be awarded to him.

Appeal No FBA 43 of 2000
8 An appeal was filed by Chubb Security Holdings Australia

Limited (hereinafter referred to as “Chubb Security
Holdings”) on 29 August 2000 against the whole of the
decision of the Commission made on 11 August 2000 in
matter No 635 of 1999.

9 No steps have been taken to advance the matter, including
the fact that no appeal books have been lodged.

10 Mr Danson filed an application on 20 December 2000
for an order that appeal No FBA 43 of 2000 be struck out
for want of prosecution on the ground that Chubb Security
Holdings has failed to take any or any adequate steps to
prosecute the appeal, despite repeated requests on behalf
of Mr Danson to do so.

11 There is a further application on the part of the CCIWA,
by letter of 20 February 2001, to withdraw the appeal
and also seeking an order to withdraw the application to
strike out the appeal. That also was opposed.

SUBMISSIONS ON BEHALF OF MR DANSON
Appeal FBA 7 of 2000
12 Mr Danson applied to strike out appeal No FBA 7 of

2000 on the basis that, given the history of the appeal,
there has been a series of separate inordinate and
inexcusable delays and complete disregard of the rules
of the court in full awareness of the consequences by
Chubb Security Australia, and this should properly be
regarded as contumelious conduct or, if not that, an abuse
of the process of the court.

13 Further, other than the filing and serving of the appeal
books, Chubb Security Australia has taken no further
action to expedite the appeal, notwithstanding written
reminders by the Commission and by Mr McCorry.

14 It was submitted that there was an irresistible inference
that the appeal was brought frivolously and vexatiously,
and Chubb Security Australia’s appeal should not be
allowed to be withdrawn, but should be struck out as an
abuse of process and Chubb Security Australia should
pay the costs and expenses of and incidental to these
proceedings.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.786

Appeal FBA 43 of 2000
15 It was submitted that this appeal should be struck out

because, in six months, no action has been taken by
Chubb Security Holdings to prosecute its appeal,
despite written reminders and requests by the
Commission and Mr McCorry to do so, and the
granting by Mr McCorry for an extension of time in
which to prosecute the appeal before any application
to strike it out would be lodged.

16 No appeal books have been lodged, no application for an
extension of time within which to lodge the appeal books
has been filed and no further action, beyond filing the
Notice of Appeal and obtaining a stay of the order for
payment, has been taken. This delay was submitted to be
inordinate and inexcusable.

17 It was submitted that, given the length of time that the
breach of the procedural rules has continued, the reasons
for the breach and the fact that the respondent and the
administration of the court’s business had been prejudiced,
then the appeal should be struck out, and there should be
an order for costs.

ISSUES AND CONCLUSIONS
18 It is quite clear that nothing was done by or on behalf of

the appellants to advance these appeals until the
applications to strike them out, referred to above, were
filed. There were several months of inaction. Indeed, in
the case of appeal No FBA 7 of 2000, that inaction
followed the earlier application to dismiss for want of
prosecution, and to which we refer to above. No adequate
explanation was offered for such inaction.

19 We are also satisfied and find that it was only after
those applications were filed that the appellants sought
to withdraw the appeals,  which was most
unsatisfactory.

20 Mr Danson has been very patient in the face of this
inaction; inaction which warranted Mr Danson making
the applications which he did. At the hearing, Mr Danson,
through his agent Mr McCorry, pressed for the appeals
to be struck out for want of prosecution.

21 However, Mr Brits, who appeared for the appellants,
was able to say that he had no objection to the appeals
being dismissed rather than withdrawn. He certainly
offered no argument in support of the appeals. They
were not made out, therefore, and should be dismissed
for that reason.

22 It seemed to the Full Bench that the applications to
strike out, even if there is power to strike out rather
than dismiss, became otiose, once there was no
objection to their dismissal. The most satisfactory way
of dealing with the appeals with some finality, and to
which course there was no objection in any event, was
to dismiss the appeals by way of determination of the
appeals. No attempt was made to establish the merits
of the appeals and this was recognised by there being
no objection to dismissal in lieu of an order permitting
withdrawal by leave.

23 There was no order for costs sought on behalf of Mr
Danson.

24 For those reasons, we agreed to the orders to dismiss the
appeals and the applications to strike out.
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HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING

DELIVERED FRIDAY, 23 FEBRUARY 2001
FILE NO/S FBA 7 OF 2000, FBA 43 OF 2000
CITATION NO. 2001 WAIRC 02157
_______________________________________________________________________________

Decision Appeals dismissed.
Appearances
Appellants Mr J H Brits (of Counsel), by leave
Respondent Mr G McCorry, as agent
_______________________________________________________________________________

Order.
The preliminary applications made on behalf of the re-
spondent having come on for hearing before the Full Bench
on the 23rd day of February 2001, and having heard Mr J
H Brits (of Counsel), by leave, on behalf of the appel-
lants, and Mr G McCorry, as agent, on behalf of the
respondent, and the Full Bench having determined that
the appeals should be dismissed, and reasons for decision
being delivered at a future date, it is this day, the 23rd day
of February 2001, ordered as follows—

(1) THAT appeal No. FBA 7 of 2000 be and is hereby
dismissed.

(2) THAT appeal No. FBA 43 of 2000 be and is hereby
dismissed.

(3) THAT the application made on behalf of the respond-
ent that appeal No. FBA 7 of 2000 be struck out be
and is hereby dismissed.

(4) THAT the application made on behalf of the respond-
ent that appeal No. FBA 43 of 2000 be struck out be
and is hereby dismissed.

(5) THAT there be no order as to costs.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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COMMISSION IN COURT
SESSION—

Awards/Agreements—
Variation of—

CLUB WORKERS’ AWARD, 1976.
No. 12 of 1976.

2001 WAIRC 02149
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
KALAMUNDA CLUB (INC) AND
OTHERS, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING
COMMISSIONER A R BEECH

DELIVERED WEDNESDAY, 21 FEBRUARY 2001
FILE NO/S APPLICATION 380 OF 1995 and 581

OF 1994
CITATION NO. 2001 WAIRC 02149
_______________________________________________________________________________

Result Award varied.
Representation
Applicant Mr D. Kelly on behalf of the applicant.
Respondents Mr P. Seaman (as agent) on behalf of

those named respondents for whom he
has filed warrants to appear.
Mr G. Blyth (as agent) on behalf of those
persons for whom he has filed warrants
to appear.

_______________________________________________________________________________

Order.
HAVING HEARD Mr D. Kelly on behalf of the applicant and
Mr P. Seaman (as agent) on behalf of those named respond-
ents for whom he has filed warrants to appear and Mr G. Blyth
on behalf of those persons for whom he has filed warrants to
appear, the Commission in Court Session, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
and by consent, hereby orders—

THAT the Club Workers’ Award, 1976 be varied in ac-
cordance with the following schedule and that such
variation shall have effect from 21 February 2001.

(Sgd.) W. S. COLEMAN,
[L.S.] Commission in Court Session.

Schedule.
1. Clause 2.—Arrangement: Delete this clause and insert in

lieu thereof the following—

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area
4. Scope
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Additional Rates for Ordinary Hours

10. Overtime
10A. Translation of Casual Employees

11. Casual Employees
12. Part-Time Employees
13. Meal Breaks
14. Meal Money
15. Sick Leave
16. Bereavement Leave
17. Holidays
18. Annual Leave
19. Long Service Leave
20. Payment of Wages
21. Wages

21A. Minimum Wage—Adult Males & Females
21B. Translation of Full-Time and Part-Time Employees

22. Junior Employees
23. Apprentices
24. Option for Annualised Salary
25. Higher Duties
26. Uniforms and Laundering
27. Protective Clothing
28. Employee Equipment
29. No Reduction
30. Board and/or Lodging
31. Travelling Facilities
32. Record
33. Roster
34. Change and Rest Rooms
35. First Aid Kit
36 Posting of Award and Union Notices

37. Superannuation
38. Over-award Payments
39. Under-Rate Employees
40. Prohibition of Contracting Out of Award
41. District Allowance
42. Breakdowns
43. Parental Leave
44. National Training Wage
45. Enterprise Flexibility
46. Changes with Significant Effect and Redundancy
47. Right of Entry
48. Union Delegates and Meetings
49. Redundancy
50. Anti-Discrimination
51. No Extra Claims
52. Further Claims

Appendix—Resolution of Disputes Requirement
Schedule A—Named Union Party
Schedule B—Respondents
Schedule C—Letter to Employees

2. Clause 2A.—State Wage Principles—September 1989:
Delete this clause.

3. Clause 6.—Definitions: Delete this clause and insert in
lieu thereof the following—

6.—DEFINITIONS
Food and Beverage
(1) Food and Beverage Attendant Grade 1 means an em-

ployee who is engaged in any of the following—
(a) picking up glasses;
(b) emptying ashtrays;
(c) general assistance to food and beverage attendants

of a higher grade not including service to custom-
ers;

(d) removing food plates;
(e) setting and/or wiping down tables;
(f) cleaning and tidying of associated areas.

(2) Food and Beverage Attendant Grade 2 means an em-
ployee who has not achieved the appropriate level of training
and who is engaged in any of the following—

(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;

(b) assisting in the cellar or bottle department;
(c) undertaking general waiting duties of both food and/

or beverage including cleaning of tables;
(d) receipt of monies;
(e) attending a snack bar;
(f) engaged on delivery duties.
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(3) Food and Beverage Attendant Grade 3 means an em-
ployee who has the appropriate level of training and is engaged
in any of the following—

(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;

(b) assisting in the cellar or bottle department, where
duties could include working up to four hours per
day (averaged over the relevant work cycle) in the
cellar without supervision;

(c) undertaking general waiting duties of both food and
liquor including cleaning of tables;

(d) receipt and dispensing of monies;
(e) engaged on delivery duties; or
(f) in addition to the tasks performed by a food and bev-

erage attendant grade 2 the employee is also involved
in—

(i) the operation of a mechanical lifting device; or
(ii) attending a wagering (e.g. TAB) terminal, elec-

tronic gaming terminal or similar terminal.
(g) and/or means an employee who is engaged in any of

the following—
(i) full control of a cellar or liquor store (includ-

ing the receipt, delivery and recording of goods
within such an area);

(ii) mixing a range of sophisticated drinks;
(iii) supervising food and beverage attendants of

a lower grade;
(iv) taking reservations, greeting and seating

guests;
(v) training food and beverage attendants of a

lower grade.
(4) Food and Beverage Attendant (Tradesperson) Grade

4 means an employee who has completed an apprenticeship
in waiting or who has passed the appropriate trade test and as
such carries out specialised skilled duties in a fine dining room
or restaurant.

(5) Food and Beverage Supervisor means an employee
who has the appropriate level of training including a supervi-
sory course and who has the responsibility for supervision,
training and co-ordination of food and beverage staff, or stock
control for a bar or series of bars.

(6) Liquor Service Employee means a person employed to
sell or dispense liquor in bars and/or bottle departments or
shops and includes a cellar employee.

Kitchen
(7) Kitchen Attendant Grade 1 means an employee en-

gaged in any of the following—
(a) general cleaning duties within a kitchen or food

preparation area and scullery, including the clean-
ing of cooking and general utensils used in a kitchen
and restaurant;

(b) assisting employees who are cooking;
(c) assembly and preparation of ingredients for cook-

ing; or
(d) general pantry duties.

(8) Kitchen Attendant Grade 2 means an employee who
has the appropriate level of training, and who is engaged in
specialised non-cooking duties in a kitchen or food prepara-
tion area, or supervision of kitchen attendants.

(9) Kitchen Attendant Grade 3 means an employee who
has the appropriate level of training including a supervisory
course, and has the responsibility for the supervision, train-
ing and co-ordination of kitchen attendants of a lower grade.

(10) Cook Grade 1 means an employee who carries out
cooking of breakfasts and snacks, baking, pastry cooking or
butchering.

(11) Cook Grade 2 means an employee who has the appro-
priate level of training and who performs cooking duties
including baking, pastry cooking or butchering.

(12) Cook (Tradesperson) Grade 3 means a “commi chef”
or equivalent who has completed an apprenticeship or who
has passed the appropriate trade test, and who is engaged in
cooking, baking, pastry cooking or butchering duties.

(13) Cook (Tradesperson) Grade 4 means a “demi chef”
or equivalent who has completed an apprenticeship or has
passed the appropriate trade test and who is engaged to per-
form general or specialised cooking, butchering, baking or
pastry cooking duties and/or supervises and trains other cooks
and kitchen employees.

(14) Cook (Tradesperson) Grade 5 means a “chef de partie”
or equivalent who has completed an apprenticeship or has
passed the appropriate trade test in cooking, butchering, bak-
ing or pastry cooking and has completed additional appropriate
training who performs any of the following—

(a) general and specialised duties including supervision
or training of other kitchen staff;

(b) ordering and stock control; or
(c) solely responsible for other cooks and other kitchen

employees in a single kitchen establishment.

Guest Service
(15) Guest Service Grade 1 means an employee who per-

forms any of the following—
(a) laundry and/or linen duties which may include mi-

nor repairs to linen or clothing such as buttons, zips,
seams, and working with flat materials;

(b) the collection and delivery of guests personal dry
cleaning and laundry, linen and associated materials
to and from accommodation areas;

(c) performs general cleaning duties; or
(d) parking guest cars.

(16) Guest Service Grade 2 means an employee who has
not achieved the appropriate level of training and who is en-
gaged in any of the following—

(a) servicing accommodation areas and cleaning thereof;
(b) receiving and assisting guests at the entrance to the

establishment;
(c) driving a passenger vehicle or courtesy bus;
(d) transferring guests baggage to and from rooms;
(e) assisting in the dry cleaning process;
(f) cleaning duties using specialised equipment and

chemicals; or
(g) providing butler services such as food, beverage and

personalised guest service.
(17) Guest Service Grade 3 means an employee who has

the appropriate level of training and who is engaged in any of
the following—

(a) supervising guest service employees of a lower
grade;

(b) providing butler services such as food, beverage and
personalised guest service;

(c) major repair of linen and/or clothing including ba-
sic tailoring and major alterations and refitting; or

(d) dry cleaning.
(18) Guest Service Grade 4 means an employee who has

completed an apprenticeship or who has passed the appropri-
ate trade test or otherwise has the appropriate level of training
to perform the work of a tradesperson in dry cleaning, tailor-
ing or as a butler.

(19) Guest Service Supervisor means an employee with
the appropriate level of training including a supervisory course,
who supervises, trains and co-ordinates the work of employ-
ees engaged in a housekeeping department.

Security
(20) Doorperson/Security Officer Grade 1 means a per-

son who assists in maintenance of dress standards and good
order at an establishment.

(21) Timekeeper/Security Officer Grade 2 means a per-
son who is responsible for timekeeping of staff, for the security
of keys, for the checking in and out of delivery vehicles and/
or for the supervision of doorperson/security officer grade 1
personnel.

Stores and other activities
(22) Storeperson Grade 1 means an employee who receives

and stores general and perishable goods and cleans the store
area.
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(23) Storeperson Grade 2 means an employee who, in ad-
dition to the duties for a storeperson grade 1, may also operate
mechanical lifting equipment such as a fork-lift and/or who
may perform duties of more complex nature.

(24) Storeperson Grade 3 means an employee who has the
appropriate level of training and who—

(a) implements quality control techniques and proce-
dures; and

(b) understands and is responsible for a stores/warehouse
area or a large section of such an area; and

(c) has a highly developed level of interpersonal and
communications skills; and

(d) is able to supervise and provide direction and guid-
ance to other employees including the ability to assist
in the provision of on-the-job training and induc-
tion; and

(e) exercises discretion within the scope of this grade;
and

(f) may exercise skills attained through the successful
completion of an appropriate warehousing certifi-
cate; and

(g) may perform indicative tasks at this level such as—
(i) liaising with management, suppliers and cus-

tomers with respect to stores operations;
(ii) detailing and co-ordinating activities of other

storepersons and acting in a leading hand ca-
pacity for in excess of ten storepersons;

(h) maintaining control registers including inventory
control and being responsible for preparation and
reconciliation of regular reports or stock movements,
dispatches, etc;

(i) supervises the receipt and delivery of goods, records,
outgoing goods, responsible for the contents of a
store.

(25) Handyperson means a person who is not a tradesperson
and whose duties include the performance of routine repair
work and maintenance in and about the employer’s premises.

(26) Fork-Lift Driver means an employee who has a rec-
ognised fork-lift licence and who is engaged solely on the
basis of driving a fork-lift vehicle. For those employees who
operate a fork-lift as only part of their duties, either food and
beverage grade 3 or storeperson grade 2 are applicable.

(27) Appropriate Level of Training means—
(a) completion of a training course and the employee

qualifying for an appropriate certificate relevant to
the employee’s particular classification; or

(b) that the employee’s skills have been assessed to be
at least the equivalent of those attained through the
suitable course described in paragraph (a) of this sub-
clause assessment to be undertaken by a qualified
skills assessor.

(28) Introductory Level means the level of an employee
who enters the industry and who has not demonstrated the
competency requirements of level 1. Such an employee will
remain at this level for up to three months while the appropri-
ate training for level 1 is undertaken and assessment made to
move from the introductory level to level 1. At the end of
three months from entry, an employee will move to level 1
other than where agreement has been reached and recorded
between the employee and the employer that further training
of up to three months is required for the employee to achieve
competence for movement to level 1.

(29) Spread of Shift means the time which elapses from
the employee’s actual starting time to the employee’s actual
finishing time on each work period.

(30) Non-working Day mean any day upon which a part-
time employee, pursuant to the terms of the contract of
employment, is not available to the employer for the purposes
of rostering the ordinary hours of work.

(31) Rostered Day Off means any day (other than a “Non-
working Day” as defined) upon which an employee is not
rostered to work any ordinary hours of work: provided that an
employee’s rostered day off shall be a period of twenty-four
hours commencing from the completion of an ordinary-hours
work period.

4. Clause 7.—Contract of Service: Delete this clause and
insert in lieu thereof the following—

7.—CONTRACT OF SERVICE
(1) Subject to sub-clauses (7) and (8) of this clause, an

employer must not terminate an employee’s employment
unless—

(a) the employee has been given the required period of
notice (see sub-clauses (2) and (3) of this clause);
or

(b) the employee has been paid the required amount of
compensation instead of notice (see sub-clauses (4)
and (5) of this clause); or

(c) the employee is guilty of serious misconduct, that
is, misconduct of such a nature that it would be un-
reasonable to require the employer to continue the
employment of the employee concerned during the
required period of notice (see sub-clause (6) of this
clause).

(2) The required period of notice is to be worked out as
follows—

(a) first work out the period of notice using the table at
the end of this sub-clause; and

(b) then increase the period of notice by 1 week if the
employee—

(i) is over 45 years old; and
(ii) has completed at least 2 years of continuous

service with the employer.

Employee’s period of continuous Period of notice
service with the employer
Not more than 1 year At least 1 week
More than 1 year but not more
than 3 years At least 2 weeks
More than 3 years but not more
than 5 years At least 3 weeks
More than 5 years At least 4 weeks

(3) For the purposes of sub-clause (2) of this clause, the
regulations made under the Workplace Relations Act 1996 (Cth)
apply and prescribe events or other matters that must be disre-
garded, or must in prescribed circumstances be disregarded,
in ascertaining a period of continuous service.

(4) The required amount of compensation instead of notice
must equal or exceed the total of all amounts that, if the em-
ployee’s employment had continued until the end of the
required period of notice, the employer would have become
liable to pay to the employee because of the employment con-
tinuing during that period.

(5) That total must be worked out on the basis of—
(a) the employee’s ordinary hours of work (even if they

are not standard hours); and
(b) the amounts ordinarily payable to the employee in

respect of those hours, including (for example) al-
lowances, loading and penalties; and

(c) any other amounts payable under the employee’s
contract of employment.

 (6) Without limiting the generality of the reference to seri-
ous misconduct in paragraph (c) of sub-clause (1) of this clause,
the regulations made under the Workplace Relations Act 1996
(Cth) apply and may identify—

(a) particular conduct; or
(b) conduct in particular circumstances;

that falls within that reference.

(7) Terminations of employment occurring in circumstances
specified in the regulations made under the Workplace Rela-
tions Act 1996 (Cth) that relate to the succession, assignment
or transmission of the business of the employer concerned
apply and are excluded from the operation of this clause.

(8) The period of notice in this clause does not apply to
casual employees, employees on probation, apprentices or
employees engaged for a specified period of time or for a spe-
cific task or tasks.
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(9) The notice of termination to be given by an employee
is—

Employee’s Period of continuous
service with the employer Period of Notice
In the first year At least 1 day
In the second year At least 1 week
In the third and succeeding years At least 2 weeks

Provided the employer and the employee may agree to ac-
cept shorter notice periods, or payment or forfeiture, as the
case may be, in lieu of the above.

(10) If the employee fails to give the required notice or work
for the notice period, the employee forfeits ordinary wages
otherwise payable for that period of notice.

(11) Notwithstanding the provisions of this clause, an em-
ployer may dismiss an employee for misconduct, in which
case, the employee shall be paid all wages due up to the time
of dismissal.

(12) It shall be a term of employment that the employer
may direct an employee to carry out such duties as are within
the limits of the employee’s skill, competence and training.

(13) Upon commencement of employment an employee may
be subject to a probationary period of up to 3 months. The
probationary period is to enable the employer and the em-
ployee to assess each other for suitability for ongoing
employment.

(14) At any time prior to the expiry of the initial probation-
ary period the employer and the employee may agree, in
writing, for the probationary period to be extended for up to a
further 3 months provided that extension is reasonable having
regard to the nature and circumstances of the employment.

(15) At any time prior to the expiry of the probationary pe-
riod (including any extended period) the employer or the
employee may terminate the employment by giving not less
than 1 day’s notice or by the payment or forfeiture (as the
case requires) of 1 day’s pay in lieu of such notice.

5. Clause 8.—Hours: Delete this clause and insert in lieu
thereof the following—

8.—HOURS
(1) (a) Subject to this clause and except as provided else-

where in this award, the ordinary hours of work shall be
seventy-six per fortnight.

(b) The ordinary hours of work shall be exclusive of meal
breaks and be so rostered that a employee shall not be re-
quired to commence work on more than ten days in each
fortnight.

(c) Each ordinary hours work period shall not be less than
four nor more than ten ordinary hours, and shall be worked
within a spread of shift not exceeding twelve hours. Provided
that no employee shall be rostered to work less than three
hours consecutively exclusive of meal breaks.

(d) Where an ordinary hours work period commences prior
to midnight on any day, that work period shall be deemed to
have been worked on the day upon which the ordinary hours
work period commenced. Provided, however, that the em-
ployee shall be paid the appropriate additional rates provided
by Clause 9.—Additional Rates for Ordinary Hours or Clause
17.—Holidays, according to the actual hours worked in that
work period.

(2) (a) The employer shall have the right to roster the ordi-
nary hours of work for each employee according to the needs
of the business, but the employer shall, in the following cir-
cumstances, seek the agreement of each employee—

(i) where the work is to be rostered over more than seven
consecutive work periods; or

(ii) where the proposed rostered hours of work include
work periods exceedings eight ordinary hours’ work.

(b) Rostered Days Off shall be so arranged that, in circum-
stances where a employee’s work roster includes work periods
where more than eight ordinary hours are regularly worked,
two of such days shall be consecutive.

(3) (a) The roster for each employee shall provide for a mini-
mum of 10 consecutive hours break between the finish of
ordinary hours on one shift and the commencement of ordi-
nary hours on the following shift.

(b) A break of less than 10 but not less than 8 consecutive
hours may apply in the case of a change in shift at the em-
ployee’s request or a changeover of the roster or by agreement
(recorded and signed by both parties on the time and wages
record on each occasion) between the employer and employee”

6. Clause 10.—Overtime: Immediately following this clause
in a new Clause 10A.—Translation of Casual Employees as
follows—

10A.—TRANSLATION OF CASUAL EMPLOYEES
(1) This clause sets out the procedure to be followed to trans-

late casual employees from the classification and wages
structure in this award prior to 21 February 2001 to a new
classification and wages structure that will have effect on the
first pay period commencing on or after 1 July 2001.

(2) This clause is intended to minimise the potential for dis-
putes between an employer and an employee on the translation
and implementation of the new classification and wage struc-
ture. The clause does not diminish the employer’s obligation
to properly classify and pay an employee in accordance with
the new classification and wage structure from 1 July 2001
and an employer and an employee cannot contract out of the
provision of this award.

(3) From 21 February 2001 an employee previously classi-
fied in a classification of work shown in Column A of the
Table in sub-clause (4) of this clause shall be reclassified to
the classification shown immediately opposite in Column B.
Provided that an employee previously classified Bar Attend-
ant shall be reclassified to Food and Beverage 3 where that
employee’s duties include the mixing of a range of sophisti-
cated drinks or duties as defined in sub-clause (3) of Clause
6.—Definitions of this award.

(4) Despite the provisions of sub-clause (3) of Clause 11.—
Casual Employees of this award, from 21 February 2001 to 1
July 2001 a casual employee shall be paid only the following
hourly base rate of pay for any work performed—

Minimum
Classification  Hourly

Base Rate
Column A Column B 21 Feb 2001

N/A Introductory 10.54
Cleaner Guest Service Grade 1 10.85
Gardener Gardener
General Hand General Hand
Laundress Guest Service Grade 1
Lift Attd Guest Service Grade 1
Kitchen Hand Kitchen Attendant Grade 1
Yardman Yardman

Housemaid Guest Service Grade 2 10.98
Comm’aire Guest Service Grade 2
Hall Porter Guest Service Grade 2
Night Porter Night Porter
Waiter Food & Beverage Attendant

Grade 2
Steward Food & Beverage Attendant

Grade 2
Snack Bar Food & Beverage Attendant

Grade 2
Storeman Storeperson Grade 1
B’fast Cook Cook Grade 1
Bar Attd Food & Beverage Attendant

Grade 2
Cashier Food & Beverage Attendant

Grade 2
Butcher Cook Grade 1
Security Off Security Officer Grade 1

Cook Alone Cook Grade 2 11.27
Timekeeper Timekeeper/Security Officer

Grade 2
Cellarman Food & Beverage Attendant

Grade 3
Head Waiter Food & Beverage Attendant

Grade 3
Head Steward Food & Beverage Attendant

Grade 3
Hostess Food & Beverage Attendant

Grade 3
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Minimum
Classification  Hourly

Base Rate
Column A Column B 21 Feb 2001

Maintenance Handyperson
Housekeeper/ Guest Service Grade 3
Supervisor
Qual Cook Cook Grade 3 11.86
Butcher Tradesperson
(Tradesperson) Butcher

Chef Cook Grade 4 12.62
— Cook Grade 5 12.70

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.)

(5) Despite the provisions of sub-clause (4) of this clause,
the provisions of Clause 29.—No Reductions of this award
apply.

(6) As soon as practicable but by no later than 31 March
2001 unless otherwise agreed between the Union and the
employer, the employer shall notify each employee, in writ-
ing in the form specified in Schedule C—Letter to Employees
of this award, of the classification of work the employee is
required by the employer to perform.

(7) If an employee disputes the correctness or fairness of
the classification nominated by the employer, the employee
shall notify the employer, in writing, of the employee’s view.
The employer and the employee shall then meet and make
reasonable efforts to resolve any dispute.

(8) Where the dispute is not resolved by discussions be-
tween the employer and the employee, either party may then
seek to have the matter dealt with in accordance with the dis-
putes settling procedure.

(9) Nothing in this clause shall be read so as to exclude the
Union from representing its members.

(10) To avoid doubt, an employee shall be paid in accordance
with the provision of sub-clause (11) of this clause from 1 July
2001 regardless of whether or not any dispute has been resolved.

(11) Despite the provisions of sub-clause (3) of Clause 11.—
Casual Employees of this award, from 1 July 2001 to 1 July
2003 a casual employee shall be paid only the following hourly
base rate of pay for any work performed —

Base $ per Hour

Level Classification 1.7.01 1.1.02 1.7.02 1.1.03 1.7.03

Introductory 10.54 10.54 10.54 10.54 10.54
Level 1 Food & Beverage

Attendant Grade 1
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman 10.88 10.91 10.94 10.96 10.98

Level 2 Food & Beverage
Attendant Grade 2

Cook Grade 1
Kitchen Attendant

Grade 2
Night Porter
Storeperson Grade 1
Doorperson/Security

Officer Grade 1
Guest Services Grade 2 11.11 11.24 11.37 11.50 11.64

Level 3 Food & Beverage
Attendant Grade 3

Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver 11.44 11.61 11.78 11.95 12.12

Level 4 Cook Grade 3
Storeperson Grade 3
Food & Beverage

Attendant Grade 4
 (Tradesperson)
Guest Service Grade 4 12.08 12.30 12.52 12.74 12.95

Level 5 Cook Grade 4
Food & Beverage

Supervisor
Guest Services

Supervisor 12.90 13.18 13.46 13.74 14.05
Level 6 Cook Grade 5 13.07 13.44 13.81 14.18 14.55

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.]

7. Clause 11.—Casual Employees: Delete this clause and
insert in lieu thereof the following—

11.—CASUAL EMPLOYEES
(1) A casual employee shall mean an employee engaged and

paid as such and whose employment may be terminated by
either the employer or the employee giving not less than 1
hours notice or the payment or forfeiture, as the case requires,
of 1 hours pay.

(2) A casual employee shall not be engaged for less than 2
consecutive hours each shift.

(3) A casual employee shall be paid only an hourly base
rate of pay that is an amount not less than 1/76th of the fort-
nightly rate prescribed in Clause 21.—Wages of this award
for the relevant classification for any work performed.

(4) In addition to the hourly base rate of pay prescribed in
sub-clause (3) of this clause, a casual employee shall also be
paid the following loading—

DAY % PENALTY RATE
21.2.01 1.7.01 1.1.02 1.7.02 1.1.03 1.7.03

Monday to
Friday 25 25 25 25 25 25

Saturday &
Sunday 25 30 35 40 45 50

Public Holiday 100 105 110 115 120 125
[All penalty rates are effective from the beginning of the
first pay period commencing on or after the date shown.]

(5) Where a shift commences on one day and ceases on the
following day, for each hour worked on that shift the employee
shall be paid at the rate applying to the day on which that hour
of work is actually performed.

8. Clause 13.—Meal Breaks: Immediately following sub-
clause (2) of this clause insert the following new sub-clauses
(3) and (4)—

 (3) Where an employee is required to work 6 or more
consecutive hours in a shift the employee shall also
be entitled to one (1) only paid break of 10 minutes
at a time agreed between the employer and the em-
ployee provided that the employer shall not require
that the break be taken in the first or last hour of any
work period and the employee shall not work more
than 6 hours before either the paid or unpaid break
is taken.

(4) Nothing in sub-clause (3) of this clause shall affect
an employee’s entitlement to a paid break where such
was afforded to an employee under circumstances
more favourable prior to the inclusion of that sub-
clause on 21 February 2001

9. Clause 18.—Annual Leave: Delete sub-clause (1) of this
clause and insert in lieu thereof the following—

(1) (a) An employee is entitled to 4 consecutive weeks
paid annual leave after each 12 months con-
tinuous service with the same employer. Annual
leave accrues pro rata on a weekly basis.

(b) An employee and the employer shall attempt
to reach agreement on the taking of annual
leave provided that where no agreement is
reached the employer may direct the employee
to take annual leave, at a time suitable to the
employer, where such leave has not been taken
12 months after the completion of the service
year in which it accrued.

(c) Where an employer directs an employee to
take annual leave in accordance with para-
graph (b) the employer shall give the employee
at least four (4) weeks’ notice.

(d) Where pursuant to paragraph (3) of sub-clause
2 of the Long Service Leave provisions pub-
lished in Volume 59, Western Australian
Industrial Gazette at pages 1—6, the period
of continuous service which an employee has
had with the transmittor (including any such
service with any prior transmittor) is deemed
to be service of the employee with the
transmittee then that period of continuous
service shall be deemed to be service with the
transmittee for the purposes of this sub-clause.
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10. Clause 21.—Wages: Delete this clause and insert in lieu
thereof the following—

21.—WAGES
(1) The following shall be the minimum fortnightly rates of

wage payable to full-time employees covered by this award—
Base $ per Hour

Level Classification 1.7.01 1.1.02 1.7.02
Introductory 800.80 800.80 800.80

Level 1 Food & Beverage Attendant Grade 1
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman 830.00 832.00 834.20

Level 2 Food & Beverage Attendant Grade 2
Cook Grade 1
Kitchen Attendant Grade 2
Night Porter
Storeperson Grade 1
Doorperson/Security Officer Grade 1
Guest Services Grade 2 860.00 872.50 884.40

Level 3 Food & Beverage Attendant Grade 3
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver 890.00 905.00 921.00

Level 4 Cook Grade 3
Storeperson Grade 3
Food & Beverage Attendant Grade 4
 (Tradesperson)
Guest Service Grade 4 945.00 965.00 984.40

Level 5 Cook Grade 4
Food & Beverage Supervisor
Guest Services Supervisor 1010.00 1035.00 1067.80

Level 6 Cook Grade 5 1060.00 1080.00 1105.60

[All penalty rates are effective from the beginning of the
first pay period commencing on or after the date shown.]

 (2) Arbitrated Safety Net Adjustments
The rates of pay in this award include arbitrated safety net

adjustments available since December 1993, under the Arbi-
trated Safety Net Adjustment Principle.

These arbitrated safety net adjustments may be offset against
any equivalent amount in the rate of pay received by employ-
ees since 1 November 1991 above the rate prescribed in the
Award, except where such absorption is contrary to the terms
of an industrial agreement.

Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset arbitrated safety
net adjustments.

11. Clause 21A.—Minimum Wage—Adult Males & Fe-
males—

(A) Delete paragraph (a) of sub-clause (6) of this clause
and insert in lieu thereof the following—

(a) An apprentice, twenty one years of age or over,
shall not be paid less than the minimum
weekly rate of pay for an employee 21 years
of age or more as prescribed by the Minimum
Weekly Pay Order (provided the exclusion
therein for apprentices shall not apply) made
pursuant to the Minimum Conditions of Em-
ployment Act, 1993, as his ordinary rate of pay
in respect of the ordinary hours of work pre-
scribed by this award.

(B) Immediately following this clause insert a new
Clause 21B.—Translation of Full-Time and Part-
Time Employees as follows—

21B.—TRANSLATION OF FULL-TIME
AND PART-TIME EMPLOYEES

(1) This clause sets out the procedure to be followed to trans-
late full-time and part-time employees from the classification
and wages in this award prior to 21 February 2001 to the new
classification and wages structure that will have effect from 1
July 2001.

(2) This clause is intended to minimize the potential for dis-
putes between an employer and an employee on the translation
and implementation of the new classification and wage struc-
ture. The clause does not diminish the employer’s obligation

to properly classify and pay an employee in accordance with
the new classification and wage structure from 1 July 2001
and an employer and an employee cannot contract out of the
provision of this award.

(3) From 21 February 2001 an employee previously classi-
fied in a classification of work shown in Column A of the
Table in sub-clause (4) below shall be reclassified to the clas-
sification shown immediately opposite in Column B. Provided
that an employee previously classified Bar Attendant shall be
reclassified to Food and Beverage 3 where that employee’s
duties include the mixing of a range of sophisticated drinks or
duties as defined in sub-clause (3) of Clause 6.—Definitions.

(4) Despite the provisions of Clause 21.—Wages of this
award, from 21 February 2001 to 1 July 2001 a full-time em-
ployee (pro rata for a part-time employee) shall be paid not
less than—

$ per
Classification  Fortnight

Column A Column B 21 Feb 01

N/A Introductory 800.80
Cleaner Guest Service Grade 1 828.00
Gardener Gardener
General Hand General Hand
Laundress Guest Service Grade 1
Lift Attd Guest Service Grade 1
Kitchen Hand Kitchen Attendant Grade 1
Yardman Yardman
Housemaid Guest Service Grade 2 847.50
Comm’aire Guest Service Grade 2
Hall Porter Guest Service Grade 2
Night Porter Night Porter
Waiter Food & Beverage Attendant

Grade 2
Steward Food & Beverage Attendant

Grade 2
Snack Bar Food & Beverage Attendant

Grade 2
Storeman Storeperson Grade 1
B’fast Cook Cook Grade 1
Bar Attd Food & Beverage Attendant

Grade 2
Cashier Food & Beverage Attendant

Grade 2
Butcher Cook Grade 1
Security Off Security Officer Grade 1
Cook Alone Cook Grade 2 875.00
Timekeeper Timekeeper/Security Officer

Grade 2
Cellarman Food & Beverage Attendant

Grade 3
Head Waiter Food & Beverage Attendant

Grade 3
Head Steward Food & Beverage Attendant

Grade 3
Hostess Food & Beverage Attendant

Grade 3
Maintenance Handyperson
Housekeeper/ Guest Service Grade 3
Supervisor
Qual Cook Cook Grade 3 925.00
Butcher Tradesperson
(Qual) Butcher

Chef Cook Grade 4 985.00
— Cook Grade 5 1040.00

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.]

(5) Despite the provisions of sub-clause (4) of this clause,
the provisions of Clause 29.—No Reductions of this award
apply.

(6) As soon as practicable but by no later than 31 March
2001 unless otherwise agreed between the Union and the
employer, the employer shall notify each employee, in writ-
ing in the form specified in Schedule C—Letter to Employees
of this award, of the classification of work the employee is
required by the employer to perform.
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(7) If an employee disputes the correctness or fairness of
the classification nominated by the employer, the employee
shall firstly notify the employer, in writing, of the employee’s
view. The employer and the employee shall then meet and
make reasonable efforts to resolve any dispute.

(8) Where the dispute is not resolved by discussions be-
tween the employer and the employee, either party may then
seek to have the matter dealt with in accordance with the dis-
putes settling procedure.

(9) Nothing in this clause shall be read so as to exclude the
Union from representing its members.

(10) To avoid doubt, an employee shall be paid in accord-
ance with the provision of Clause 21.—Wages of this award
from 1 July 2001 regardless of whether or not any dispute has
been resolved.

12. Clause 24.—Bar Work: Delete this clause and insert
a new Clause 24.—Option for Annualised Salary as fol-
lows—

24.—OPTION FOR ANNUALISED SALARY
(1) As an alternative to being paid by the week according to

Clause 21.—Wages of this award, by agreement between the
employer and the employee an employee can be paid at a rate
equivalent to an annual salary of at least 25 per cent or more
above the rate prescribed in Clause 21.—Wages times 26 for
the work being performed.

(2) In such cases, there is no requirement under Clause 9.—
Additional Rates for Ordinary Hours, Clause 10.—Overtime
and Clause 17.—Holidays, to pay penalty rates and overtime
in addition to the weekly award wage, provided that the sal-
ary paid over a year was sufficient to cover what the employee
would have been entitled to if all award overtime and penalty
rate payment obligations had been complied with.

(3) Provided further in the event of termination of em-
ployment prior to completion of a year the salary paid
during such period of employment will be sufficient to
cover what the employee would have been entitled to if
all award overtime and penalty rate payment obligations
had been complied with.

(4) An employee being paid according to this clause will be
entitled to a minimum of eight days off per four-week cycle.
If such an employee is required to work on a public holiday,
they are entitled to a day off in lieu or a day added to their
annual leave entitlement.

(5) Where payment in accordance with this clause is adopted,
the employer shall keep a daily record of the hours worked by
an employee which shall show the date and start and finish
times of the employee for the day. The record shall be coun-
tersigned weekly by the employee and shall be kept at the
place of employment for a period of at least six years.

(6) This clause does not apply to casual employees.
13. Clause 25.—Higher Duties: Delete this clause and in-

sert in lieu thereof the following—

25.—HIGHER DUTIES
(1) Any employee, performing work for two or more hours

in any one day on duties carrying a higher prescribed rate of
wage than that in which he is engaged, shall be paid the higher
wage for such day. If work is performed for less than two
hours in any day, he shall be paid the higher wage for the time
so worked.

(2) Any employeer who is required to perform duties carry-
ing a lower prescribed rate of wage, shall do so without any
loss of pay.

14. Clause 28.—Employee Equipment: Immediately follow-
ing this clause insert a new Clause 29.—No Reduction as
follows—

29.—NO REDUCTION
Despite the provisions of this award, an existing em-

ployee (including casuals) at 21 February 2001 who
continues to be employed with the same employer after
that date shall not be paid less than they would have been
paid for the same work under the provisions of the award
as it stood prior to that date.

15. Clause 33.—Roster: Delete this clause and insert in lieu
thereof the following—

33.—ROSTER
(1) A roster of the ordinary working hours shall be exhib-

ited in each establishment in such place as it may be
conveniently and readily seen by each employee concerned.

(2) Such roster shall show—

(a) the name of each employee; and

(b) the hours to be worked by each employee each day.

(3) The roster shall be open for inspection to a duly accred-
ited representative of the Union at such times as the “Record”
is so open for inspection.

(4) The roster shall be drawn up in such a manner as to
show the ordinary working hours of each employee (other
than a casual employee) for at least a week in advance of the
date of the roster, and may only be altered on account of the
sickness of any employee, or by mutual consent (recorded
and signed by both parties on the time and wages record) be-
tween the employee and the employer, or by the employer
giving at least three days’ notice of such alteration to the em-
ployee.

16. Clause 38.—Australian Traineeship System: Delete this
clause and insert a new Clause 38.—Over-Award Payments
as follows—

38.—OVER-AWARD PAYMENTS
(1) Any over award payments (however described) that were

payable to an employee (including casuals) under terms agreed
prior to 21 February 2001 may be set-off against any of the
additional amounts payable included by applications 380 of
1995 and 581 of 1994 on and from that date under any of the
following clauses—

• Clause 10A
• Clause 11
• Clause 21B
• Clause 21

(2) To avoid doubt, this provision does not apply to any
obligations accruing in any period prior to 21 February 2001.

(3) This provision does not apply to any variations to the
award made after 21 February 2001.

17. Clause 43.—Maternity Leave: Delete this clause and
insert a new Clause 43.—Parental Leave as follows—

43.—PARENTAL LEAVE
(1) Parental leave shall include maternity leave, paternity

leave and adoption leave.

(1A) Eligibility for—
(a) Maternity Leave—

An employee who becomes pregnant shall, upon
production to her employer of a certificate from a
duly certified medical practitioner stating the pre-
sumed date of her confinement, be entitled to
maternity leave provided that she has had not less
than 12 months’ continuous service with that em-
ployer immediately preceding the date upon which
she proceeds upon such leave.

(b) Paternity Leave
A male employee shall, upon production to the em-
ployer of a certificate from a duly certified medical
practitioner stating the presumed date of confine-
ment of the employee’s spouse or defacto spouse,
be entitled to paternity leave provided that the em-
ployee has had not less than 12 months’ continuous
service with that employer immediately preceding
the date upon which the employee proceeds upon
such leave.

(c) Adoption Leave
An employee with whom a child has been placed
with a view to adoption of the child by the employee
shall be entitled to adoption leave provided that the
employee has had not less than 12 months’ continu-
ous service with that employer immediately
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preceding the date upon which the employee pro-
ceeds upon such leave and provided that the child—

(i) is not the natural child or step-child of the
employee or the employee’s spouse or defacto
spouse; and

(ii) is less than 5 years of age; and
(iii) has not lived continuously with the employee

for 6 months or longer.
(d) For the purposes of this clause—

(i) An employee shall include a part-time em-
ployee but shall not include an employee
engaged upon casual or seasonal work.

(ii) Maternity leave, paternity leave and adoption
leave shall mean unpaid maternity leave, pa-
ternity leave and adoption leave.

(2) Period of Leave and Commencement of Leave—
(a) Subject to sub-clauses (3) and (6) hereof, the period

of parental leave shall be for an unbroken period of
up to 52 weeks and shall, in the case of maternity
leave, include a period of 6 weeks’ compulsory leave
to be taken immediately before the presumed date
of confinement and a period of 6 weeks’ compul-
sory leave to be taken immediately following
confinement unless in the case of the period before
the presumed date of confinement, a medical practi-
tioner has certified the employee is fit to work.

(b) An employee shall, not less than 10 weeks prior to
the intended date of commencement of parental
leave, give notice in writing to the employer stating
the employee’s intention to take such leave.

(c) An employee shall give not less than 4 weeks’ no-
tice in writing to the employer of the date upon which
the employee proposes to commence parental leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this clause as
a consequence of failure to give the stipulated pe-
riod of notice in accordance with paragraph (c) hereof
if such failure is occasioned by the employee’s or
the employee’s spouse or defacto spouse’s confine-
ment occurring earlier than the presumed date.

(e) An employee who has given notice of his or her in-
tention to take parental leave or who is actually taking
parental leave is to notify the employer of particu-
lars of any period of parental leave taken or to be
taken by the employee’s spouse or defacto spouse in
relation to the same child. Such notice is to be sup-
ported by a statutory declaration by the employee as
to the truth of the particulars notified.

(f) An employee is not entitled to take parental leave at
the same time as the employee’s spouse or defacto
spouse except in respect of 1 weeks parental leave—

(i) taken by the male parent immediately after the
birth of the child; or

(ii) taken by the employee and the employee’s
spouse or defacto spouse immediately after a
child has been placed with them with a view
to their adoption of the child.

(g) The entitlement to parental leave is reduced by any
period of parental leave taken by the employee’s
spouse or defacto spouse in relation to the same child
except for the period of 1 weeks leave referred to in
paragraph (f) of this sub-clause.

(3) Transfer to a Safe Job in the case of Maternity
Leave—

(a) Where in the opinion of a duly qualified medical
practitioner, illness or risks arising out of the preg-
nancy or hazards connected with the work assigned
to the employee make it inadvisable for the employee
to continue at her present work, the employee shall,
if the employer deems it practicable, be transferred
to a safe job at the rate and on the conditions attach-
ing to that job until the commencement of maternity
leave.

(b) If the transfer to a safe job is not practicable, the
employee may, or the employer may require the

employee to, take leave for such period as is certi-
fied necessary by a duly qualified medical
practitioner. Such leave shall be treated as maternity
leave for the purposes of sub-clauses (7), (8), (9)
and (10) of this clause.

(4) Variation of Period of Parental Leave—
(a) Provided the addition does not extend the parental

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the
employer, by the employee giving not less than 14
days’ notice in writing stating the period by which
the leave is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days’ notice in writing stating the pe-
riod by which the leave is to be shortened.

(5) Cancellation of Parental Leave—
(a) Parental leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee
terminates other than by the birth of a living child.

(b) Where the pregnancy of an employee then on ma-
ternity leave, or that of an employee’s spouse or
defacto spouse terminates other than by the birth of
a living child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed 4 weeks from the date of
notice in writing by the employee to the employer
that the employee desires to resume work.

(6) Special Maternity Leave and Sick Leave—
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical
practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick
leave, special maternity leave and maternity leave
shall not exceed 52 weeks.

(c) For the purposes of sub-clauses (7), (8) and (9)
hereof, maternity leave shall include special mater-
nity leave.

(d) An employee returning to work after the comple-
tion of a period of leave taken pursuant to this
sub-clause shall be entitled to the position which she
held immediately before proceeding on such leave
or, in the case of an employee who was transferred
to a safe job pursuant to sub-clause (3), to the posi-
tion she held immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and wage to that of her
former position.

(7) Parental Leave and Other Leave Entitlements—
Provided the aggregate of leave including leave taken
pursuant to sub-clauses (3) and (6) hereof does not ex-
ceed 52 weeks.
(a) An employee may, in lieu of or in conjunction with

parental leave, take any annual leave or long service
leave or any part thereof to which the employee is
then entitled.
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(b) Paid sick leave or other paid authorised absences
(excluding annual leave or long service leave), shall
not be available to an employee during the employ-
ee’s absence on parental leave.

(8) Effect of Parental Leave on Employment—
Notwithstanding any other provision to the contrary, ab-
sence on parental leave shall not break the continuity of
service of an employee but shall not be taken into ac-
count in calculating the period of service for any purpose
of this Award.

(9) Termination of Employment—
(a) An employee on parental leave may terminate his or

her employment at any time during the period of
leave by notice given in accordance with this Award.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or on
the ground of the employee’s absence on parental
leave, but otherwise the rights of an employer in re-
lation to termination of employment are not hereby
affected.

(10) Return to Work after Parental Leave—
(a) An employee shall confirm his or her intention of

returning to work by notice in writing to the em-
ployer giving not less than 4 weeks prior to the
expiration of the employee’s period of parental leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) of this sub-clause, shall be
entitled to the position which the employee held
immediately before proceeding on parental leave or,
in the case of an employee who was transferred to a
safe job pursuant to sub-clause (3) of this clause, to
the position which the employee held immediately
before such transfer. Where such position no longer
exists but there are other positions available for which
the employee is qualified and the duties of which
the employee is capable of performing, the employee
shall be entitled to a position as nearly comparable
in status and wage to that of the employee’s former
position.

(11) Replacement Employees—
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
parental leave.

(b) Before an employer engages a replacement employee
under this sub-clause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising his or her
rights under this clause, the employer shall inform
that person of the temporary nature of the promo-
tion or transfer and of the rights of the employee
who is being replaced.

(d) Provided that nothing in this sub-clause shall be
construed as requiring an employer to engage a re-
placement employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
his or her employment continues beyond the 12
months qualifying period.

18. Clause 44.—Trainees: Delete this clause and insert a
new Clause 44.—National Training Wage as follows—

44.—NATIONAL TRAINING WAGE
The terms of the federal National Training Wage Award 2000

(as subsequently amended from time to time) apply to this
award provided the following clauses and Schedules are ex-
cluded—

• Clause 3.—Anti-discrimination
• Clause 4.—Parties Bound
• Clause 6.—Super-session
• Clause 7.—Period of Operation
• Schedule A
• Schedule B

19. Clause 45.—Enterprise Flexibility: Immediately follow-
ing this clause insert the following new clauses—Clause
46.—Changes with Significant Effect and Redundancy, Clause
47.—Right of Entry, Clause 48.—Union Delegates and Meet-
ings, Clause 49.—Redundancy, Clause
50.—Anti-Discrimination, Clause 51.—No Extra Claims and
Clause 52.—Further Claims as follows—

46.—CHANGES WITH SIGNIFICANT EFFECT
AND REDUNDANCY

(1) In this clause—
“employee” does not include a casual employee or an

apprentice or industrial trainee within the meaning of the
Industrial Training Act 1975 (WA);

“redundant” means being no longer required by an em-
ployer to continue doing a job because, for a reason that
is not a usual reason for change in the employer’s work-
force, the employer has decided that the job will not be
done by any person.

(2) For the purposes of this clause, an action of an employer
has a significant effect on an employee if —

(a) there is to be a major change in the —
(i) composition, operation or size of; or

(ii) skills required in,
the employer’s work-force that will affect the em-
ployee;

(b) there is to be elimination or reduction of —
(i) a job opportunity;

(ii) a promotion opportunity; or
(iii) job tenure,

for the employee;
(c) the hours of the employee’s work are to significantly

increase or decrease;
(d) the employee is to be required to be retrained;
(e) the employee is to be required to transfer to another

job or work location; or
(f) the employee’s job is to be restructured.

(3) Where an employer has decided to —
(a) take action that is likely to have a significant effect

on an employee; or
(b) make an employee redundant,

the employee is entitled to be informed by the employer, as
soon as reasonably practicable after the decision has been
made, of the action or the redundancy, as the case may be, and
discuss with the employer the matters mentioned in sub-clause
(4) of this clause.

(4) The matters to be discussed are—
(a) the likely effects of the action or the redundancy in

respect of the employee; and
(b) measures that may be taken by the employee or the

employer to avoid or minimize a significant effect,
as the case requires.

(5) Nothing in this clause requires an employer, when pro-
viding information or holding a discussion under this clause
to disclose information that may seriously harm—

(a) the employer’s business undertaking; or
(b) the employer’s interest in the carrying on, or dispo-

sition, of the business undertaking.
(6) (a) An employee who has been informed that he or she

has been, or will be, made redundant is entitled to paid leave
of up to 8 hours for the purpose of being interviewed for fur-
ther employment.

(b) The 8 hours need not be consecutive.
 (c) An employee who claims to be entitled to paid leave

under paragraph (a) of this sub-clause is to provide to the
employer evidence that would satisfy a reasonable person of
the entitlement.

(d) Payment for leave under paragraph (a) of this sub-clause
is to be made at the rate the employee would have been paid if
the leave was not taken.
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47.—RIGHT OF ENTRY
(1) Subject to the Act and this clause the Secretary of the

Union or an authorised official, officer or employee of the
Union shall be permitted to enter the employer’s premises.

(2) The right of entry is only to be exercised—
(a) after reasonable notice of not less than 24 hours to

the employer;
(b) during hours that work is being performed (includ-

ing during meal breaks) for the employer by
employees covered by this award;

(c) so as to not interfere with the work being performed;
(d) in compliance with the employer’s reasonable secu-

rity and health and safety requirements; and
(e) to enter—

(i) a reasonable place agreed to between the em-
ployer and the Union and such agreement shall
not be unreasonably withheld; or

(ii) if agreement on a reasonable place is not
reached, the staff lunchroom or staff canteen
or other area the relevant employees usually
take their recognised meal or rest breaks.

(3) The Secretary of the Union or an authorised official,
officer or employee of the Union shall not, without the per-
mission of the employer, interview an employee at any time
other than the employee’s recognised meal or rest break.

48.—UNION DELEGATES AND MEETINGS
(1) In an establishment a Union Delegate may be elected by

the employees. Such Delegate shall be recognised by the em-
ployer, and shall be allowed all necessary time during working
hours to submit to the employer industrial matters affecting
the employees whom he represents and further shall be al-
lowed reasonable time during working hours to attend to any
industrial dispute or industrial matter that may arise affecting
the employees in that establishment.

(2) The Union and an employer may agree to further del-
egates having regard for the size of the establishment and the
shift arrangements for the work performed.

(3) Prior to the intended dismissal of a Union Delegate, the
employer shall notify the union accordingly of the reasons for
such dismissal.

(4) (a) At each employer’s establishment the union shall be
allowed to convene one “Union Meeting” each year, during
ordinary working hours, in accordance with the following
conditions—

(i) such meeting shall be held on any day of the week
other than a Thursday, Friday or Saturday, Sunday
or public holiday;

 (ii) the duration of such meeting shall not exceed three
hours;

(iii) the time, date and venue of such meeting shall be
agreed between the Union and the employer;

 (iv) each employee attending the meeting during ordi-
nary rostered working hours, shall be paid for such
hours, provided that the employee produces satis-
factory evidence of having been in attendance at the
meeting to his or her employer.

(b) For the purposes of this sub-clause and by agreement
between the Union and the employer, the term “Union Meet-
ing”, may mean several individual meetings held at different
times, dates and venues to discuss the same subject matter
provided that an employee shall only be entitled to attend or
be paid for attending one (1) meeting each year.

(5) To avoid doubt, agreement in this clause may not be
unreasonably withheld.

49.—REDUNDANCY
(1) Definition
 Redundancy occurs when an employer decides that the

employer no longer wishes the job the employee has been
doing to be done by anyone and this is not due to the ordinary
and customary turnover of labour.

(2) Transfer to lower paid duties
Where an employee is transferred to lower paid duties by

reason of redundancy the same period of notice must be given

as the employee would have been entitled to if the employ-
ment had been terminated and the employer may at the
employer’s option, make payment in lieu thereof of an amount
equal to the difference between the former ordinary rate of
pay and the new ordinary time rate for the number of weeks
of notice still owing.

(3) Severance pay
In addition to the period of notice prescribed for ordinary

termination in clause 7—Contract of Service an employee
whose employment is terminated by reason of redundancy
must be paid, subject to further order of the Commission, the
following amount of severance pay in respect of a continuous
period of service—

Period of continuous service Severance pay
1 year or less nil
1 year and up to the completion of 2 years 4 weeks’ pay
2 years and up to the completion of 3 years 6 weeks’ pay
3 years and up to the completion of 4 years 7 weeks’ pay
4 years and over 8 weeks’ pay

(4) Week’s pay means the ordinary time rate of pay for the
employees concerned.

 Provided that the severance payments shall not exceed the
amount which the employee would have earned if employ-
ment with the employer had proceeded to the employee’s
normal retirement date.

(5) Employee leaving during notice period
An employee whose employment is terminated by reason

of redundancy may terminate his/her employment during the
period of notice and, if so, will be entitled to the same ben-
efits and payments under this clause had they remained with
the employer until the expiry of such notice. However, in this
circumstance the employee will not be entitled to payment in
lieu of notice.

(6) Alternative employment
An employer, in a particular redundancy case, may make

application to the Commission to have the general severance
pay prescription varied if the employer obtains acceptable al-
ternative employment for an employee.

(7) Time off during notice period
(a) During the period of notice of termination given by the

employer an employee shall be allowed up to one day’s time
off without loss of pay during each week of notice for the
purpose of seeking other employment.

(b) If the employee has been allowed paid leave for more
than one day during the notice period for the purpose of seek-
ing other employment, the employee shall, at the request of
the employer, be required to produce proof of attendance at
an interview or he or she shall not receive payment for the
time absent. For this purpose a statutory declaration will be
sufficient.

(8) Superannuation benefits
(a) Subject to further order of the Commission where an

employee who is terminated receives a benefit from a super-
annuation scheme, he or she shall only receive under sub-clause
(3) (above) hereof the difference between the severance pay
specified in that clause and the amount of the superannuation
benefit he or she receives which is attributable to employer
contributions only.

(b) If this superannuation benefit is greater than the amount
due under sub-clause (3) hereof then he or she shall receive
no payment under that clause.

(9) Employees exempted
(a) This clause shall not apply where employment is termi-

nated as a consequence of conduct that justifies instant
dismissal including inefficiency within the first fourteen days,
neglect of duty or misconduct, and in the case of casual em-
ployees, apprentices or employees engaged for a specific
period of time or for a specific task or tasks.

(b) Notwithstanding the foregoing provisions trainees who
are engaged for a specific period of time shall, once the
traineeship is completed and provided that the trainee serv-
ices are retained, have all service including the training period
counted in determining entitlements. In the event that a trainee
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is terminated at the end of his or her traineeship and is re-
engaged by the same employer within six months of such
termination the period of traineeship shall be counted as serv-
ice in determining any future redundancy entitlements.

(10) Employers exempted
Subject to an order of the Commission, in a particular re-

dundancy case, this clause shall not apply to employers who
employ less than fifteen employees.

(11) Incapacity to pay
An employer, in a particular redundancy case, may make

application to the Commission to have the general severance
pay prescription varied on the basis of the employer’s inca-
pacity to pay.

50.—ANTI-DISCRIMINATION
(1) It is the intention of the respondents to this award to

respect and value the diversity of the work force by helping to
prevent and eliminate discrimination on the basis of race, col-
our, sex, sexual preference, age, physical or mental disability,
marital status, family responsibilities, pregnancy, religion,
political opinion, natural extraction or social origin.

(2) Accordingly, in fulfilling their obligations under the dis-
pute avoidance and settling clause, the respondents must make
every endeavour to ensure that neither the award provisions
nor their operation are directly or indirectly discriminatory in
their effects.

(3) Nothing in this clause is taken to affect:
(a) any different treatment (or treatment having different

effects) which is specifically exempted under the State or
Commonwealth anti-discrimination legislation;

(b) junior rates of pay;
(c) an employee, employer or registered organisation, pur-

suing matters of discrimination in any State or federal
jurisdiction, including by application to the Human Rights
and Equal Opportunity Commission;

(d) a reason for terminating employment if the reason is
based on the inherent requirements of the particular position
concerned; or

(e) a reason for terminating a person’s employment as a
member of the staff of an institution that is conducted in ac-
cordance with the doctrines, tenets, beliefs or teachings of a
particular religion or creed, if the employer terminates the
employment in good faith to avoid injury to the religious sus-
ceptibilities of adherents of that religion or creed.

51.—NO EXTRA CLAIMS
(1) Except for the excluded matters listed below and as pro-

vided for in sub-clause (3), for the period to 1 July 2002 the
Union or any respondent employer shall not make any further
claim for a variation to the award other than for a variation to
give effect to any wage increases in accordance with a State
Wage Case decision (provided that a claim for variation hav-
ing the effect of varying the award above or below the safety
net is not allowed by this State Wage Case decision excep-
tion).

(2) The excluded matters are—
Union badges;
family leave;
bereavement leave;
additional classifications;
rates of pay for Gardeners; and
employer obligation to offer award employment at the
time of engagement.

(3) The limitation in sub-clause (1) of this clause on further
award variations shall extend to 1 July 2003 for the follow-
ing—

(a) penalty rates for ordinary hours for casuals on week-
ends or public holidays; and

(b) ‘additional rates’ for ordinary hours for casuals.

52.—FURTHER CLAIMS
(1) The consent variations made to the award in matters 381

of 1995 and 581 of 1994 do not prejudice either party in re-
spect of any further claim made after 1 July 2003 in relation

to the following matters or matters that reasonably relate to
those matters—

(a) penalty rates for ordinary hours for casuals on week-
ends or public holidays; and

(b) ‘additional rates’ for ordinary hours for casuals.
(2) The parties will not seek to rely on the consent varia-

tions as a basis for any future claims of the above matters and
any such claim must be established on its merits.

(3) Further, the parties agree that in any future arbitration of
the above matters the onus lies with the party then seeking the
variation.

20. Schedule A—Named Union Party: Delete this schedule
and insert in lieu thereof the following—

SCHEDULE A—NAMED UNION PARTY
The Australian Liquor, Hospitality and Miscellaneous Work-

ers Union, Western Australian Branch is a named party to this
Award.

21. Schedule B: Named Respondents
(A) Delete this schedule and insert in lieu thereof the

following—

SCHEDULE B—RESPONDENTS
Kalamunda Club (Inc)
Bellevue Returned Serviceman’s Club (Inc)
Gosnells Bowling and Recreation Club (Inc)
Air Force Association Country Club (Inc)
Royal Perth Golf Club (Inc)
Royal Perth Yacht Club of W.A. (Inc)
Fremantle Club (Inc)
East Fremantle Football Club (Inc)
Commercial Club
Collie Club (Inc)
Pemberton Country Club (Inc)
Emu Point Progress Association Sporting Club (Inc)
Northam Workers Club
Moora Club (Inc)
Geraldton Yacht Club (Inc)
Merredin Bowling and Tennis Club (Inc)
Kalgoorlie Ex-Serviceman’s Memorial Club (Inc)
Ord River Sports Club (Inc)
(B) Immediately following this schedule and insert a new

Schedule C—Letter to Employees as follows—

SCHEDULE C—LETTER TO EMPLOYEES

[EMPLOYER LETTERHEAD]

‘WITHOUT PREJUDICE’
(date)
(Employee Name)
(Employee Address)
Dear (Employee Name)
Your terms and conditions of employment are governed by

the (insert award name) (“the Award”).
The Award has recently been amended by the Western Aus-

tralian Industrial Relations Commission to provide a new
classification structure and wage rates and to increase the
loadings payable to casual employees. There is a phase-in
period for the wage increases and the casual loadings. A
number of other changes have also been made to the Award.

The Award provides that the new classification structure and
wage rates be implemented in the following steps—

Step 1
An immediate translation of all employees into pre-de-
termined levels in the new classification structure with
effect from 21 February 2001.
Step 2
As soon as practicable but by no later than 31 March
2001, the employer must notify each employee, in writ-
ing, of the classification of work the employee is required
by the employer to perform. The employer must then
ensure each employee is properly classified and paid in
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accordance with the new classification structure effec-
tive from the first pay period commencing after 1 July
2001.
Our review of your duties has been completed and you
are advised that effective from the first pay period com-
mencing after 1 July 2001 your new classification is that
of … … ….
For your assistance, a copy of the definitions from the
Award relevant to your work is attached.
If you dispute the correctness or fairness of the above
classification the Award requires that you shall firstly
notify the employer, in writing, of your views. The em-
ployer and the employee are then required to meet and
make reasonable efforts to resolve any dispute. You may
be represented by the Union in these discussions. The
Australian Liquor, Hospitality and Miscellaneous Work-
ers Union, Western Australian Branch (“the LHMU”) may
be contacted on telephone 9388 5400 or 1800 199 890
(for country callers).
If the dispute is not resolved by those discussions either
party may then seek to have the matter dealt with in ac-
cordance with the disputes settling procedure in the
Award. If you require any further information regarding
these matters, you may contact …(insert employer con-
tact name and telephone) or the Union.

Yours faithfully
Manager

HOTEL AND TAVERN WORKERS’ AWARD, 1978.
No. R 31 of 1977.

2001 WAIRC 02143
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
SHERATON-PERTH HOTEL AND
OTHERS, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING
COMMISSIONER A R BEECH

DELIVERED WEDNESDAY, 21 FEBRUARY 2001
FILE NO/S APPLICATION 378 OF 1995 and 579

OF 1994
CITATION NO. 2001 WAIRC 02143
_______________________________________________________________________________

Result Award varied.
Representation
Applicant Mr D. Kelly on behalf of the applicant.
Respondent Mr G. Blyth (as agent) on behalf of those

persons for whom he has filed warrants
to appear.

_______________________________________________________________________________

Order.
HAVING HEARD Mr D. Kelly on behalf of the applicant and
Mr G. Blyth (as agent) on behalf of those persons for whom
he has filed warrants to appear, the Commission in Court Ses-
sion, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, and by consent, hereby orders—

THAT the Hotel and Tavern Workers’ Award, 1978 be
varied in accordance with the following schedule and that
such variation shall have effect from 21 February 2001.

(Sgd.) W.S. COLEMAN,
[L.S.] Commission in Court Session.

Schedule.
1. Clause 2.—Arrangement: Delete this clause and insert in

lieu thereof the following—

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area
4. Scope
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Additional Rates for Ordinary Hours

10. Overtime
10A. Translation of Casual Employees

11. Casual Employees
12. Part-Time Employees
13. Meal Breaks
14. Meal Money
15. Sick Leave
16. Bereavement Leave
17. Holidays
18. Annual Leave
19. Long Service Leave
20. Payment of Wages
21. Wages

21A. Minimum Wage—Adult Males & Females
21B. Translation of Full-Time and Part-Time Employees

22. Junior Employees
23. Apprentices
24. Option for Annualised Salary
25. Higher Duties
26. Uniforms and Laundering
27. Protective Clothing
28. Employee Equipment
29. No Reduction
30. Board and/or Lodging
31. Travelling Facilities
32. Record
33. Roster
34. Amenities
35. First Aid Kit
36. Posting of Award and Union Notices
37. Union Delegates and Meetings
38. Superannuation
39. Over-Award Payments
40. Under-Rate Employees
41. Prohibition of Contracting Out of Award
42. District Allowance
43. Breakdowns
44. Parental Leave
45. National Training Wage
46. Enterprise Flexibility
47. Changes with Significant Effect and Redundancy
48. Right of Entry
49. Redundancy
50. Anti-Discrimination
51. No Extra Claims
52. Further Claims
Appendix—Resolution of Disputes Requirement
Schedule A—Named Union Party
Schedule B—Respondents
Schedule C—Letter to Employees
Appendix—S.49B—Inspection Of Records Requirements

2. Clause 2A.—State Wage Principles—September 1989:
Delete this clause.

3. Clause 4.—Scope: Delete this clause and insert in lieu
thereof the following—

4.—SCOPE
This award shall apply to all employees employed in the

callings described in Clause 21.—Wages of this award, in any
establishment, or part thereof licensed pursuant to the Liquor
Licensing Act, 1988 with a Hotel Licence, Hotel Restricted
Licence, Tavern Licence, or a Special Facility Licence granted
pursuant to regulation 9A(1), paragraphs (c), (g), (h) and (i)
of the Liquor Licensing Regulations 1989 (as amended).
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4. Clause 6.—Definitions:  Delete this clause and insert in
lieu thereof the following—

6.—DEFINITIONS
Food and beverage
(1) Food and beverage attendant grade 1 means an

employee who is engaged in any of the following—
(a) picking up glasses;
(b) emptying ashtrays;
(c) general assistance to food and beverage attend-

ants of a higher grade not including service to
customers;

(d) removing food plates;
(e) setting and/or wiping down tables;
(f) cleaning and tidying of associated areas.

(2) Food and beverage attendant grade 2 means an em-
ployee who has not achieved the appropriate level of
training and who is engaged in any of the following—

(a) supplying, dispensing or mixing of liquor in-
cluding the sale of liquor from the bottle
department;

(b) assisting in the cellar or bottle department;
(c) undertaking general waiting duties of both

food and/or beverage including cleaning of
tables;

(d) receipt of monies;
(e) attending a snack bar;
(f) engaged on delivery duties.

(3) Food and beverage attendant grade 3 means an
employee who has the appropriate level of training
and is engaged in any of the following—

(a) supplying, dispensing or mixing of liquor in-
cluding the sale of liquor from the bottle
department;

(b) assisting in the cellar or bottle department,
where duties could include working up to four
hours per day (averaged over the relevant work
cycle) in the cellar without supervision;

(c) undertaking general waiting duties of both
food and liquor including cleaning of tables;

(d) receipt and dispensing of monies;
(e) engaged on delivery duties; or
(f) in addition to the tasks performed by a food

and beverage attendant grade 2 the employee
is also involved in—

(i) the operation of a mechanical lifting
device; or

(ii) attending a wagering (e.g. TAB) ter-
minal, electronic gaming terminal or
similar terminal.

(g) and/or means an employee who is engaged in
any of the following—

(i) full control of a cellar or liquor store
(including the receipt, delivery and re-
cording of goods within such an area);

(ii) mixing a range of sophisticated drinks;
(iii) supervising food and beverage attend-

ants of a lower grade;
(iv) taking reservations, greeting and seat-

ing guests;
(v) training food and beverage attendants

of a lower grade.
(4) Food and beverage attendant (tradesperson)

grade 4 means an employee who has completed an
apprenticeship in waiting or who has passed the ap-
propriate trade test and as such carries out specialised
skilled duties in a fine dining room or restaurant.

(5) Food and beverage supervisor means an employee
who has the appropriate level of training including a
supervisory course and who has the responsibility
for supervision, training and co-ordination of food
and beverage staff, or stock control for a bar or se-
ries of bars.

(6) Liquor service employee means a person employed
to sell or dispense liquor in bars and/or bottle de-
partments or shops and includes a cellar employee.

Kitchen
(7) Kitchen attendant grade 1 means an employee en-

gaged in any of the following—
(a) general cleaning duties within a kitchen or

food preparation area and scullery, including
the cleaning of cooking and general utensils
used in a kitchen and restaurant;

(b) assisting employees who are cooking;
(c) assembly and preparation of ingredients for

cooking; or
(d) general pantry duties.

(8) Kitchen attendant grade 2 means an employee who
has the appropriate level of training, and who is en-
gaged in specialised non-cooking duties in a kitchen
or food preparation area, or supervision of kitchen
attendants.

(9) Kitchen attendant grade 3 means an employee who
has the appropriate level of training including a su-
pervisory course, and has the responsibility for the
supervision, training and co-ordination of kitchen
attendants of a lower grade.

(10) Cook grade 1 means an employee who carries out
cooking of breakfasts and snacks, baking, pastry
cooking or butchering.

(11) Cook grade 2 means an employee who has the ap-
propriate level of training and who performs cooking
duties including baking, pastry cooking or butcher-
ing.

(12) Cook (tradesperson) grade 3 means a “commi
chef” or equivalent who has completed an appren-
ticeship or has passed the appropriate trade test, and
who is engaged in cooking, baking, pastry cooking
or butchering duties.

(13) Cook (tradesperson) grade 4 means a “demi chef”
or equivalent who has completed an apprenticeship
or has passed the appropriate trade test and who is
engaged to perform general or specialised cooking,
butchering, baking or pastry cooking duties and/or
supervises and trains other cooks and kitchen em-
ployees.

(14) Cook (tradesperson) grade 5 means a “chef de
partie” or equivalent who has completed an appren-
ticeship or has passed the appropriate trade test in
cooking, butchering, baking or pastry cooking and
has completed additional appropriate training who
performs any of the following—

(a) general and specialised duties including su-
pervision or training of other kitchen staff;

(b) ordering and stock control; or
(c) solely responsible for other cooks and other

kitchen employees in a single kitchen estab-
lishment.

Guest service
(15) Guest service grade 1 means an employee who per-

forms any of the following—
(a) laundry and/or linen duties which may include

minor repairs to linen or clothing such as but-
tons, zips, seams, and working with flat
materials;

(b) the collection and delivery of guests personal
dry cleaning and laundry, linen and associ-
ated materials to and from accommodation
areas;

(c) performs general cleaning duties; or
(d) parking guest cars.

(16) Guest service grade 2 means an employee who has
not achieved the appropriate level of training and
who is engaged in any of the following—

(a) servicing accommodation areas and cleaning
thereof;
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(b) receiving and assisting guests at the entrance
to the establishment;

(c) driving a passenger vehicle or courtesy bus;
(d) transferring guests baggage to and from

rooms;
(e) assisting in the dry cleaning process;
(f) cleaning duties using specialised equipment

and chemicals; or
(g) providing butler services such as food, bever-

age and personalised guest service.
(17) Guest service grade 3 means an employee who has

the appropriate level of training and who is engaged
in any of the following—

(a) supervising guest service employees of a lower
grade;

(b) providing butler services such as food, bever-
age and personalised guest service;

(c) major repair of linen and/or clothing includ-
ing basic tailoring and major alterations and
refitting; or

(d) dry cleaning.
(18) Guest service grade 4 means an employee who

has completed an apprenticeship or who has
passed the appropriate trade test or otherwise has
the appropriate level of training to perform the
work of a tradesperson in dry cleaning, tailoring
or as a butler.

(19) Guest service supervisor means an employee with
the appropriate level of training including a super-
visory course, who supervises, trains and
co-ordinates the work of employees engaged in a
housekeeping department.

Security
(20) Doorperson/security officer grade 1 means a per-

son who assists in maintenance of dress standards
and good order at an establishment.

(21) Timekeeper/security officer grade 2 means a per-
son who is responsible for timekeeping of staff, for
the security of keys, for the checking in and out of
delivery vehicles and/or for the supervision of
doorperson/security officer grade 1 personnel.

Store and other activities
(22) Storeperson grade 1 means an employee who re-

ceives and stores general and perishable goods and
cleans the store area.

(23) Storeperson grade 2 means an employee who, in
addition to the duties for a storeperson grade 1, may
also operate mechanical lifting equipment such as a
fork-lift and/or who may perform duties of more
complex nature.

(24) Storeperson grade 3 means an employee who has
the appropriate level of training and who—

(a) implements quality control techniques and
procedures; and

(b) understands and is responsible for a stores/
warehouse area or a large section of such an
area; and

(c) has a highly developed level of interpersonal
and communications skills; and

(d) is able to supervise and provide direction and
guidance to other employees including the
ability to assist in the provision of on-the-job
training and induction; and

(e) exercises discretion within the scope of this
grade; and

(f) may exercise skills attained through the suc-
cessful completion of an appropriate
warehousing certificate; and

(g) may perform indicative tasks at this level such
as—

(i) liaising with management, suppliers
and customers with respect to stores
operations;

(ii) detailing and co-ordinating activities of
other storepersons and acting in a lead-
ing hand capacity for in excess of ten
storepersons;

(h) maintains control registers including inventory
control and being responsible for preparation
and reconciliation of regular reports or stock
movements, dispatches, etc;

(i) supervises the receipt and delivery of goods,
records, outgoing goods, responsible for the
contents of a store.

(25) Handyperson means a person who is not a
tradesperson and whose duties include the perform-
ance of routine repair work and maintenance in and
about the employer’s premises.

(26) Fork-lift driver means an employee who has a rec-
ognised fork-lift licence and who is engaged solely
on the basis of driving a fork-lift vehicle. For those
employees who operate a fork-lift as only part of
their duties, either food and beverage grade 3 or
storeperson grade 2 are applicable.

(27) Appropriate level of training means—
(a) completion of a training course and the em-

ployee qualifying for an appropriate certificate
relevant to the employee’s particular classifi-
cation; or

(b) that the employee’s skills have been assessed
to be at least the equivalent of those attained
through the suitable course described in para-
graph (a) of this sub-clause assessment to be
undertaken by a qualified skills assessor.

(28) Introductory level means the level of an employee
who enters the industry and who has not demon-
strated the competency requirements of level 1. Such
an employee will remain at this level for up to three
months while the appropriate training for level 1 is
undertaken and assessment made to move from the
introductory level to level 1. At the end of three
months from entry, an employee will move to level
1 other than where agreement has been reached and
recorded between the employee and the employer
that further training of up to three months is required
for the employee to achieve competence for move-
ment to level 1.

(29) Spread of Shift means the time which elapses from
the employee’s actual starting time to the employ-
ee’s actual finishing time on each work period.

(30) Non-working Day means any day upon which a
part-time employee, pursuant to the terms of the
contract of employment, is not available to the em-
ployer for the purposes of rostering the ordinary
hours of work.

(31) Rostered Day Off means any day (other than a
“Non-working Day” as defined) upon which an
employee is not rostered to work any ordinary hours
of work: provided that an employee’s rostered day
off shall be a period of twenty-four hours commenc-
ing from the completion of an ordinary-hours work
period.

5. Clause 7.—Contract of Service: Delete this clause and
insert in lieu thereof the following—

7.—CONTRACT OF SERVICE
(1) Subject to sub-clauses (7) and (8) of this clause, an em-

ployer must not terminate an employee’s employment unless—
(a) the employee has been given the required period of

notice (see sub-clauses (2) and (3) of this clause); or
(b) the employee has been paid the required amount of

compensation instead of notice (see sub-clauses (4)
and (5) of this clause); or

(c) the employee is guilty of serious misconduct, that
is, misconduct of such a nature that it would be un-
reasonable to require the employer to continue the
employment of the employee concerned during the
required period of notice (see sub-clause (6) of this
clause).
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(2) The required period of notice is to be worked out as
follows—

(a) first work out the period of notice using the table at
the end of this sub-clause; and

(b) then increase the period of notice by 1 week if the
employee—

(i) is over 45 years old; and
(ii) has completed at least 2 years of continuous

service with the employer.

Employee’s period of continuous Period of notice
service with the employer

Not more than 1 year At least 1 week
More than 1 year but not more At least 2 weeks

than 3 years
More than 3 years but not more At least 3 weeks

than 5 years
More than 5 years At least 4 weeks

(3) For the purposes of sub-clause (2) of this clause, the
regulations made under the Workplace Relations Act 1996 (Cth)
apply and prescribe events or other matters that must be disre-
garded, or must in prescribed circumstances be disregarded,
in ascertaining a period of continuous service.

(4) The required amount of compensation instead of notice
must equal or exceed the total of all amounts that, if the em-
ployee’s employment had continued until the end of the
required period of notice, the employer would have become
liable to pay to the employee because of the employment con-
tinuing during that period.

(5) That total must be worked out on the basis of—
(a) the employee’s ordinary hours of work (even if they

are not standard hours); and
(b) the amounts ordinarily payable to the employee in

respect of those hours, including (for example) al-
lowances, loading and penalties; and

(c) any other amounts payable under the employee’s
contract of employment.

(6) Without limiting the generality of the reference to seri-
ous misconduct in paragraph (c) of sub-clause (1) of this clause,
the regulations made under the Workplace Relations Act 1996
(Cth) apply and may identify:

(a) particular conduct; or
(b) conduct in particular circumstances;

that falls within that reference.
(7) Terminations of employment occurring in circumstances

specified in the regulations made under the Workplace Rela-
tions Act 1996 (Cth) that relate to the succession, assignment
or transmission of the business of the employer concerned
apply and are excluded from the operation of this clause.

(8) The period of notice in this clause does not apply to
casual employees, employees on probation, apprentices or
employees engaged for a specified period of time or for a spe-
cific task or tasks.

(9) The notice of termination to be given by an employee is—
Employee’s Period of continuous Period of Notice
service with the employer

In the first year At least 1 day
In the second year At least 1 week
In the third and succeeding years At least 2 weeks

Provided that the employer and the employee may agree to
accept shorter notice periods, or payment or forfeiture, as the
case may be, in lieu of the above.

(10) If the employee fails to give the required notice or work
for the notice period, the employee forfeits ordinary wages
otherwise payable for that period of notice.

(11) Notwithstanding the provisions of this clause, an em-
ployer may dismiss an employee for misconduct, in which
case, the employee shall be paid all wages due up to the time
of dismissal.

(12) It shall be a term of employment that the employer
may direct an employee to carry out such duties as are within
the limits of the employee’s skill, competence and training.

(13) Upon commencement of employment an employee may
be subject to a probationary period of up to 3 months. The
probationary period is to enable the employer and the em-
ployee to assess each other for suitability for ongoing
employment.

(14) At any time prior to the expiry of the initial probation-
ary period the employer and the employee may agree, in
writing, for the probationary period to be extended for up to a
further 3 months provided that extension is reasonable having
regard to the nature and circumstances of the employment.

(15) At any time prior to the expiry of the probationary
period (including any extended period) the employer or the
employee may terminate the employment by giving not less
than 1 day’s notice or by the payment or forfeiture (as the
case requires) of 1 day’s pay in lieu of such notice.

6. Clause 8.—Hours: Delete sub-clause (3) of this clause
and insert in lieu thereof the following—

(3)(a) The roster for each employee shall provide for a
minimum of 10 consecutive hours break between
the finish of ordinary hours on one shift and the
commencement of ordinary hours on the follow-
ing shift.

(b) A break of less than 10 but not less than 8 consecu-
tive hours may apply in the case of a change in shift
at the employee’s request or a changeover of the ros-
ter or by agreement (recorded and signed by both
parties on the time and wages record on each occa-
sion) between the employer and employee.

7.  Clause 10.—Overtime: Immediately following this clause
insert the following new Clause 10A.—Translation of Casual
Employees:

10A.—TRANSLATION OF CASUAL EMPLOYEES
(1) This clause sets out the procedure to be followed to trans-

late casual employees from the classification and wages
structure in this award prior to 21 February 2001 to a new
classification and wages structure that will have effect on the
first pay period commencing on or after 1 July 2001.

(2) This clause is intended to minimise the potential for dis-
putes between an employer and an employee on the translation
and implementation of the new classification and wage struc-
ture. The clause does not diminish the employer’s obligation
to properly classify and pay an employee in accordance with
the new classification and wage structure from 1 July 2001
and an employer and an employee cannot contract out of the
provision of this award.

(3) From 21 February 2001 an employee previously classi-
fied in a classification of work shown in Column A of the
Table in sub-clause (4) below shall be reclassified to the clas-
sification shown immediately opposite in Column B. Provided
that an employee previously classified Bar Attendant 2 shall
be reclassified to Food and Beverage 3 where that employee’s
duties include the mixing of a range of sophisticated drinks or
duties as defined in sub-clause (3) of Clause 6.—Definitions
of this award.

(4) Despite the provisions of sub-clause (3) of Clause 11.—
Casual Employees of this award, from 21 February 2001 to 1
July 2001 a casual employee shall be paid only the following
hourly base rate of pay for any work performed—

Minimum
Classification  Hourly

Base Rate
Column A Column B 21 Feb 2001

N/A Introductory 10.54
Cleaner Guest Service Grade 1 10.85
Gardener Gardener
General Hand General Hand
Laundress Guest Service Grade 1
Lift Attd Guest Service Grade 1
Kitchen Hand Kitchen Attendant Grade 1
Yardman Yardman
Housemaid Guest Service Grade 2 10.98
Comm’aire Guest Service Grade 2
Hall Porter Guest Service Grade 2
Night Porter Night Porter
Waiter Food & Beverage Attendant

Grade 2
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Minimum
Classification  Hourly

Base Rate
Column A Column B 21 Feb 2001

Steward Food & Beverage Attendant
Grade 2

Snack Bar Food & Beverage Attendant
Grade 2

Storeman Storeperson Grade 1
B’fast Cook Cook Grade 1
Bar Attd Food & Beverage Attendant

Grade 2
Cashier Food & Beverage Attendant

Grade 2
Butcher Cook Grade 1
Security Off Security Officer Grade 1
Cook Alone Cook Grade 2 11.27
Timekeeper Timekeeper/Security Officer

Grade 2
Cellarman Food & Beverage Attendant

Grade 3
Head Waiter Food & Beverage Attendant

Grade 3
Head Steward Food & Beverage Attendant

Grade 3
Hostess Food & Beverage Attendant

Grade 3
Maintenance Handyperson
Housekeeper/ Guest Service Grade 3
Supervisor
Qual Cook Cook Grade 3 11.86
Butcher Tradesperson
(Tradesperson) Butcher

Chef Cook Grade 4 12.62
— Cook Grade 5 12.70

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.)

(5) Despite the provisions of sub-clause (4) of this clause,
the provisions of Clause 29.—No Reductions of this award
apply.

(6) As soon as practicable but by no later than 31 March
2001 unless otherwise agreed between the Union and the
employer, the employer shall notify each employee, in writ-
ing in the form specified in Schedule C—Letter to Employees
of the classification of work the employee is required by the
employer to perform.

(7) If an employee disputes the correctness or fairness of
the classification nominated by the employer, the employee
shall notify the employer, in writing, of the employee’s view.
The employer and the employee shall then meet and make
reasonable efforts to resolve any dispute.

(8) Where the dispute is not resolved by discussions be-
tween the employer and the employee, either party may then
seek to have the matter dealt with in accordance with the dis-
putes settling procedure.

(9) Nothing in this clause shall be read so as to exclude the
Union from representing its members.

(10) To avoid doubt, an employee shall be paid in accord-
ance with the provision of sub-clause (11) of this clause from
1 July 2001 regardless of whether or not any dispute has been
resolved.

(11) Despite the provisions of sub-clause (3) of Clause 11.—
Casual Employees of this award, from 1 July 2001 to 1 July
2003 a casual employee shall be paid only the following hourly
base rate of pay for any work performed—

Base $ per Hour

Level Classification 1.7.01 1.1.02 1.7.02 1.1.03 1.7.03

Introductory 10.54 10.54 10.54 10.54 10.54
Level 1 Food & Beverage 10.88 10.91 10.94 10.96 10.98

Attendant Grade 1
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman

Base $ per Hour
Level 2 Food & Beverage 11.11 11.24 11.37 11.50 11.64

Attendant Grade 2
Cook Grade 1
Kitchen Attendant

Grade 2
Night Porter
Storeperson Grade 1
Doorperson/Security

Officer Grade 1
Guest Services Grade 2

Level 3 Food & Beverage 11.44 11.61 11.78 11.95 12.12
Attendant Grade 3

Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver

Level 4 Cook Grade 3 12.08 12.30 12.52 12.74 12.95
Storeperson Grade 3
Food & Beverage

Attendant Grade 4
 (Tradesperson)
Guest Service Grade 4

Level 5 Cook Grade 4 12.90 13.18 13.46 13.74 14.05
Food & Beverage

Supervisor
Guest Services

Supervisor
Level 6 Cook Grade 5 13.07 13.44 13.81 14.18 14.55

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.]

8. Delete the existing Clause 11.—Casual Employees and
insert the following in lieu thereof—

11.—CASUAL EMPLOYEES
(1) A casual employee shall mean an employee engaged and

paid as such and whose employment may be terminated by
either the employer or the employee giving not less than 1
hours notice or the payment or forfeiture, as the case requires,
of 1 hours pay.

(2) A casual employee shall not be engaged for less than 2
consecutive hours each shift.

(3) A casual employee shall be paid only an hourly base
rate of pay that is an amount not less than 1/76th of the fort-
nightly rate prescribed in Clause 21.—Wages for the relevant
classification for any work performed.

(4) In addition to the hourly base rate of pay prescribed in
sub-clause (3) of this clause, a casual employee shall also be
paid the following loading—

DAY % PENALTY RATE
21.2.01 1.7.01 1.1.02 1.7.02 1.1.03 1.7.03

Monday to
Friday 25 25 25 25 25 25

Saturday &
Sunday 25 30 35 40 45 50

Public Holiday 100 105 110 115 120 125
[All penalty rates are effective from the beginning of the
first pay period commencing on or after the date shown.]

(5) Where a shift commences on one day and ceases on the
following day, for each hour worked on that shift the employee
shall be paid at the rate applying to the day on which that hour
of work is actually performed.

9. Clause 13.—Meal Breaks: Immediately following sub-
clause (2) of this clause insert new sub-clauses (3) and (4) as
follows—

(3) Where an employee is required to work 6 or more
consecutive hours in a shift the employee shall also
be entitled to one (1) only paid break of 10 minutes
at a time agreed between the employer and the em-
ployee provided that the employer shall not require
that the break be taken in the first or last hour of any
work period and the employee shall not work more
than 6 hours before either the paid or unpaid break
is taken.

(4) Nothing in sub-clause (3) of this clause shall affect
an employee’s entitlement to a paid break where such
was afforded to an employee under circumstances
more favourable prior to the inclusion of that sub-
clause on 21 February 2001.
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10. Clause 18.— Annual Leave: Delete sub-clause (1) of
this clause and insert in lieu thereof the following—

(1)(a) An employee is entitled to 4 consecutive weeks paid
annual leave after each 12 months continuous serv-
ice with the same employer. Annual leave accrues
pro rata on a weekly basis.

(b) An employee and the employer shall attempt to reach
agreement on the taking of annual leave provided
that where no agreement is reached the employer
may direct the employee to take annual leave, at a
time suitable to the employer, where such leave has
not been taken 12 months after the completion of
the service year in which it accrued.

(c) Where an employer directs an employee to take an-
nual leave in accordance with paragraph (b) of this
sub-clause the employer shall give the employee at
least four (4) weeks’ notice.

(d) Where pursuant to sub-clause (3) of Clause 2 of the
Long Service Leave provisions published in Volume
59, Western Australian Industrial Gazette at pages
1—6, the period of continuous service which an em-
ployee has had with the transmittor (including any
such service with any prior transmittor) is deemed
to be service of the employee with the transmittee
then that period of continuous service shall be
deemed to be service with the transmittee for the
purposes of this sub-clause.

11. Clause 21.—Wages: Delete this clause and insert a new
Clause 21.—Wages as follows—

21.—WAGES
(1) The following shall be the minimum fortnightly rates

of wage payable to full-time employees covered by
this award—

Base $ per Hour
Level Classification 1.7.01 1.1.02 1.7.02

Introductory 800.80 800.80 800.80
Level 1 Food & Beverage Attendant Grade 1 830.00 832.00 834.20

Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman

Level 2 Food & Beverage Attendant Grade 2 860.00 872.50 884.40
Cook Grade 1
Kitchen Attendant Grade 2
Night Porter
Storeperson Grade 1
Doorperson/Security Officer Grade 1
Guest Services Grade 2

Level 3 Food & Beverage Attendant Grade 3 890.00 905.00 921.00
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver

Level 4 Cook Grade 3 945.00 965.00 984.40
Storeperson Grade 3
Food & Beverage Attendant Grade 4
 (Tradesperson)
Guest Service Grade 4

Level 5 Cook Grade 4 1010.00 1035.00 1067.80
Food & Beverage Supervisor
Guest Services Supervisor

Level 6 Cook Grade 5 1060.00 1080.00 1105.60

[All penalty rates are effective from the beginning of the
first pay period commencing on or after the date shown.]

(2) Arbitrated Safety Net Adjustments
The rates of pay in this award include arbitrated safety net

adjustments available since December 1993, under the Arbi-
trated Safety Net Adjustment Principle.

These arbitrated safety net adjustments may be offset against
any equivalent amount in the rate of pay received by employ-
ees since 1 November 1991 above the rate prescribed in the
Award, except where such absorption is contrary to the terms
of an industrial agreement.

Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset arbitrated safety
net adjustments.

(3) Service Pay
An employee classified as a Level 1 and who prior to 21

February 2001 was paid ‘service pay’ under the award shall
continue to receive that same ‘service pay’ amount whilst
employed as a Level 1 employee by that employer. The ‘serv-
ice pay’ amount shall not be increased or absorbed into other
payments at any time.

At any time after July 2003, any party may make an appli-
cation to remove this sub-clause. Further, the existence of this
sub-clause and the payment of the ‘service pay’ amount does
not prejudice any such application.

12. Clause 21A.—Minimum Wage—Adult Males &
Females:

(A) Delete paragraph (a) of sub-clause (6) of this clause
and insert in lieu thereof the following—

(a) An apprentice, twenty one years of age or over,
shall not be paid less than the minimum
weekly rate of pay for an employee 21 years
of age or more as prescribed by the Minimum
Weekly Pay Order (provided the exclusion
therein for apprentices shall not apply) made
pursuant to the Minimum Conditions of Em-
ployment Act, 1993, as his ordinary rate of pay
in respect of the ordinary hours of work pre-
scribed by this award.

(B) Immediately following this clause insert a new
Clause 21B.—Translation of Full-Time and Part-
Time Employees as follows—

21B.—TRANSLATION OF FULL TIME AND PART
TIME EMPLOYEES

(1) This clause sets out the procedure to be followed to trans-
late full-time and part-time employees from the classification
and wages in this award prior to 21 February 2001 to the new
classification and wages structure that will have effect from 1
July 2001.

(2) This clause is intended to minimize the potential for dis-
putes between an employer and an employee on the translation
and implementation of the new classification and wage struc-
ture. The clause does not diminish the employer’s obligation
to properly classify and pay an employee in accordance with
the new classification and wage structure from 1 July 2001
and an employer and an employee cannot contract out of the
provisions of this award.

(3) From 21 February 2001 an employee previously classi-
fied in a classification of work shown in Column A of the
Table in sub-clause (4) below shall be reclassified to the clas-
sification shown immediately opposite in Column B. Provided
that an employee previously classified Bar Attendant 2 shall
be reclassified to Food and Beverage 3 where that employee’s
duties include the mixing of a range of sophisticated drinks or
duties as defined in sub-clause (3) of Clause 6.—Definitions
of this award.

(4) Despite the provisions of Clause 21.—Wages of this
award, from 21 February 2001 to 1 July 2001 a full-time em-
ployee (pro rata for a part-time employee) shall be paid not
less than—

$ per
Classification  Fortnight

Column A Column B 21 Feb 01

N/A Introductory 800.80
Cleaner Guest Service Grade 1 828.00
Gardener Gardener
General Hand General Hand
Laundress Guest Service Grade 1
Lift Attd Guest Service Grade 1
Kitchen Hand Kitchen Attendant Grade 1
Yardman Yardman
Housemaid Guest Service Grade 2 847.50
Comm’aire Guest Service Grade 2
Hall Porter Guest Service Grade 2
Night Porter Night Porter
Waiter Food & Beverage Attendant

Grade 2
Steward Food & Beverage Attendant

Grade 2
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$ per
Classification  Fortnight

Column A Column B 21 Feb 01

Snack Bar Food & Beverage Attendant
Grade 2

Storeman Storeperson Grade 1
B’fast Cook Cook Grade 1
Bar Attd Food & Beverage Attendant

Grade 2
Cashier Food & Beverage Attendant

Grade 2
Butcher Cook Grade 1
Security Off Security Officer Grade 1
Cook Alone Cook Grade 2 875.00
Timekeeper Timekeeper/Security Officer

Grade 2
Cellarman Food & Beverage Attendant

Grade 3
Head Waiter Food & Beverage Attendant

Grade 3
Head Steward Food & Beverage Attendant

Grade 3
Hostess Food & Beverage Attendant

Grade 3
Maintenance Handyperson
Housekeeper/ Guest Service Grade 3
Supervisor
Qual Cook Cook Grade 3 925.00
Butcher Tradesperson
(Qual) Butcher

Chef Cook Grade 4 985.00
— Cook Grade 5 1040.00

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.]

(5) Despite the provisions of sub-clause (4) of this clause,
the provisions of Clause 29.—No Reductions of this award
apply.

(6) As soon as practicable but by no later than 31 March
2001 unless otherwise agreed between the Union and the
employer, the employer shall notify each employee, in writ-
ing in the form specified in Schedule C—Letter to Employees,
of the classification of work the employee is required by the
employer to perform.

(7) If an employee disputes the correctness or fairness of
the classification nominated by the employer, the employee
shall firstly notify the employer, in writing, of the employee’s
view. The employer and the employee shall then meet and
make reasonable efforts to resolve any dispute.

(8) Where the dispute is not resolved by discussions be-
tween the employer and the employee, either party may then
seek to have the matter dealt with in accordance with the dis-
putes settling procedure.

(9) Nothing in this clause shall be read so as to exclude the
Union from representing its members.

(10) To avoid doubt, an employee shall be paid in accord-
ance with the provision of Clause 21.—Wages from 1 July
2001 regardless of whether or not any dispute has been re-
solved.

13. Clause 24.—Bar Work: Delete this clause and insert a
new Clause 24.—Option for Annualised Salary as follows—

24.—OPTION FOR ANNUALISED SALARY
(1)  As an alternative to being paid by the week according to

Clause 21.—Wages of this award, by agreement between the
employer and the employee an employee can be paid at a rate
equivalent to an annual salary of at least 25 per cent or more
above the rate prescribed in Clause 21.—Wages times 26 for
the work being performed.

(2) In such cases, there is no requirement under Clause 9.—
Additional Rates for Ordinary Hours, Clause 10.—Overtime
and Clause 17.—Holidays, to pay penalty rates and overtime
in addition to the weekly award wage, provided that the sal-
ary paid over a year was sufficient to cover what the employee
would have been entitled to if all award overtime and penalty
rate payment obligations had been complied with.

(3) Provided further in the event of termination of employ-
ment prior to completion of a year the salary paid during such
period of employment will be sufficient to cover what the
employee would have been entitled to if all award overtime
and penalty rate payment obligations had been complied with.

(4) An employee being paid according to this clause will be
entitled to a minimum of eight days off per four week cycle.
If such an employee is required to work on a public holiday,
they are entitled to a day off in lieu or a day added to their
annual leave entitlement.

(5) Where payment in accordance with this clause is adopted,
the employer shall keep a daily record of the hours worked by
an employee which shall show the date and start and finish
times of the employee for the day. The record shall be coun-
tersigned weekly by the employee and shall be kept at the
place of employment for a period of at least six years.

(6) This clause does not apply to casual employees.
14. Clause 25.—Higher Duties: Delete this clause and in-

sert in lieu thereof the following—

25.—HIGHER DUTIES
(1) Any employee performing work for two or more hours

in any one day on duties carrying a higher prescribed rate of
wage than that in which he is engaged, shall be paid the higher
wage for such day. If work is performed for less than two
hours in any day, he shall be paid the higher wage for the time
so worked.

(2) Any employee who is required to perform duties carry-
ing a lower prescribed rate of wage, shall do so without any
loss of pay.

15. Clause 28.—Employee Equipment: Immediately follow-
ing this clause insert the following new Clause 29.—No
Reduction as follows—

29.—NO REDUCTION
Despite the provisions of this award, an existing employee

(including casuals) at 21 February 2001 who continues to be
employed with the same employer after that date shall not be
paid less than they would have been paid for the same work
under the provisions of the award as it stood prior to that date.

16. Clause 33.—Roster: Delete sub-clause (4) of this clause
and insert the following in lieu thereof—

(4) The roster shall be drawn up in such a manner as to
show the ordinary working hours of each employee
(other than a casual employee) for at least a week in
advance of the date of the roster, and may only be
altered on account of the sickness of any employee,
or by mutual consent (recorded and signed by both
parties on the time and wages record) between the
employee and the employer, or by the employer giv-
ing at least three days’ notice of such alteration to
the employee.

17. Clause 37.—Union Delegates and Meetings: Delete this
clause and insert in lieu thereof the following—

37.—UNION DELEGATES AND MEETINGS
(1) In an establishment a Union Delegate may be elected by

the employees. Such Delegate shall be recognised by the em-
ployer, and shall be allowed all necessary time during working
hours to submit to the employer industrial matters affecting
the employees whom he represents and further shall be al-
lowed reasonable time during working hours to attend to any
industrial dispute or industrial matter that may arise affecting
the employees in that establishment.

(2) The Union and an employer may agree to further del-
egates having regard for the size of the establishment and the
shift arrangements for the work performed.

(3) Prior to the intended dismissal of a Union Delegate, the
employer shall notify the union accordingly of the reasons for
such dismissal.

(4) (a) At each employer’s establishment the union shall be
allowed to convene one “Union Meeting” each year, during
ordinary working hours, in accordance with the following
conditions—

(i) such meeting shall be held on any day of the week
other than a Thursday, Friday or Saturday, Sunday
or public holiday;
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(ii) the duration of such meeting shall not exceed three
hours;

(iii) the time, date and venue of such meeting shall be
agreed between the Union and the employer;

(iv) each employee attending the meeting during ordi-
nary rostered working hours, shall be paid for such
hours, provided that the employee produces satis-
factory evidence of having been in attendance at the
meeting to his or her employer.

(b) For the purposes of this sub-clause and by agreement
between the Union and the employer, the term “Union Meet-
ing”, may mean several individual meetings held at different
times, dates and venues to discuss the same subject matter
provided that an employee shall only be entitled to attend or
be paid for attending one (1) meeting each year.

(5) To avoid doubt, agreement in this clause may not be
unreasonably withheld.

18. Clause 39.—Australian Traineeship System: Delete this
clause and insert in lieu thereof the following new Clause 39.—
Over-Award Payments as follows—

39.—OVER-AWARD PAYMENTS
(1) Any over award payments (however described) that were

payable to an employee (including casuals) under terms agreed
prior to 21 February 2001 may be set-off against any of the
additional amounts payable included by applications 378 of
1995 and 579 of 1994 on and from that date under any of the
following clauses—

• Clause 10A
• Clause 11
• Clause 21B
• Clause 21

(2) To avoid doubt, this provision does not apply to any
obligations accruing in any period prior to 21 February 2001.

(3) This provision does not apply to any variations to the
award made after 21 February 2001.

19. Clause 44.—Maternity Leave: Delete this clause and
insert in lieu thereof the following—

44.—PARENTAL LEAVE
(1) Parental leave shall include maternity leave, paternity

leave and adoption leave.
(1A) Eligibility for—

(a) Maternity Leave—
An employee who becomes pregnant shall, upon
production to her employer of a certificate from a
duly certified medical practitioner stating the pre-
sumed date of her confinement, be entitled to
maternity leave provided that she has had not less
than 12 months’ continuous service with that em-
ployer immediately preceding the date upon which
she proceeds upon such leave.

(b) Paternity Leave
A male employee shall, upon production to the em-
ployer of a certificate from a duly certified medical
practitioner stating the presumed date of confinement
of the employee’s spouse or defacto spouse, be enti-
tled to paternity leave provided that the employee has
had not less than 12 months’ continuous service with
that employer immediately preceding the date upon
which the employee proceeds upon such leave.

(c) Adoption Leave
An employee with whom a child has been placed
with a view to adoption of the child by the employee
shall be entitled to adoption leave provided that the
employee has had not less than 12 months’ continu-
ous service with that employer immediately
preceding the date upon which the employee pro-
ceeds upon such leave and provided that the child—

 (i) is not the natural child or step-child of the
employee or the employee’s spouse or defacto
spouse; and

 (ii) is less than 5 years of age; and
(iii) has not lived continuously with the employee

for 6 months or longer.

For the purposes of this clause—
(iv) An employee shall include a part-time em-

ployee but shall not include an employee
engaged upon casual or seasonal work.

(v) Maternity leave, paternity leave and adoption
leave shall mean unpaid maternity leave, pa-
ternity leave and adoption leave.

(2) Period of Leave and Commencement of Leave—
(a) Subject to sub-clauses (3) and (6) hereof, the period

of parental leave shall be for an unbroken period of
up to 52 weeks and shall, in the case of maternity
leave, include a period of 6 weeks’ compulsory leave
to be taken immediately before the presumed date
of confinement and a period of 6 weeks’ compul-
sory leave to be taken immediately following
confinement unless in the case of the period before
the presumed date of confinement, a medical practi-
tioner has certified the employee is fit to work.

(b) An employee shall, not less than 10 weeks prior to
the intended date of commencement of parental
leave, give notice in writing to the employer stating
the employee’s intention to take such leave.

(c) An employee shall give not less than 4 weeks’ no-
tice in writing to the employer of the date upon which
the employee proposes to commence parental leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this clause as
a consequence of failure to give the stipulated pe-
riod of notice in accordance with paragraph (c) hereof
if such failure is occasioned by the employee’s or
the employee’s spouse or defacto spouse’s confine-
ment occurring earlier than the presumed date.

(e) An employee who has given notice of his or her in-
tention to take parental leave or who is actually taking
parental leave is to notify the employer of particu-
lars of any period of parental leave taken or to be
taken by the employee’s spouse or defacto spouse in
relation to the same child. Such notice is to be sup-
ported by a statutory declaration by the employee as
to the truth of the particulars notified.

(f) An employee is not entitled to take parental leave at
the same time as the employee’s spouse or defacto
spouse except in respect of 1 weeks parental leave—

 (i) taken by the male parent immediately after the
birth of the child; or

 (ii) taken by the employee and the employee’s
spouse or defacto spouse immediately after a
child has been placed with them with a view
to their adoption of the child.

(g) The entitlement to parental leave is reduced by any
period of parental leave taken by the employee’s
spouse or defacto spouse in relation to the same child
except for the period of 1 weeks leave referred to in
paragraph (f) hereof.

(3) Transfer to a Safe Job in the case of Maternity
Leave—

(a) Where in the opinion of a duly qualified medical prac-
titioner, illness or risks arising out of the pregnancy or
hazards connected with the work assigned to the em-
ployee make it inadvisable for the employee to
continue at her present work, the employee shall, if
the employer deems it practicable, be transferred to a
safe job at the rate and on the conditions attaching to
that job until the commencement of maternity leave.

(b) If the transfer to a safe job is not practicable, the
employee may, or the employer may require the
employee to, take leave for such period as is certi-
fied necessary by a duly qualified medical
practitioner. Such leave shall be treated as maternity
leave for the purposes of sub-clauses (7), (8), (9)
and (10) hereof.

(4) Variation of Period of Parental Leave—
(a) Provided the addition does not extend the parental

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the
employer, by the employee giving not less than
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14 days’ notice in writing stating the period by which
the leave is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days’ notice in writing stating the pe-
riod by which the leave is to be shortened.

(5) Cancellation of Parental Leave—
(a) Parental leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee
terminates other than by the birth of a living child.

(b) Where the pregnancy of an employee then on ma-
ternity leave, or that of an employee’s spouse or
defacto spouse terminates other than by the birth of
a living child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed 4 weeks from the date of
notice in writing by the employee to the employer
that the employee desires to resume work.

(6) Special Maternity Leave and Sick Leave—
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical
practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick
leave, special maternity leave and maternity leave
shall not exceed 52 weeks.

(c) For the purposes of sub-clauses (7), (8) and (9)
hereof, maternity leave shall include special mater-
nity leave.

(d) An employee returning to work after the comple-
tion of a period of leave taken pursuant to this
sub-clause shall be entitled to the position which she
held immediately before proceeding on such leave
or, in the case of an employee who was transferred
to a safe job pursuant to sub-clause (3), to the posi-
tion she held immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and wage to that of her
former position.

(7) Parental Leave and Other Leave Entitlements—
Provided the aggregate of leave including leave taken pur-

suant to sub-clauses (3) and (6) hereof does not exceed 52
weeks.

(a) An employee may, in lieu of or in conjunction with
parental leave, take any annual leave or long service
leave or any part thereof to which the employee is
then entitled.

(b) Paid sick leave or other paid authorised absences
(excluding annual leave or long service leave), shall
not be available to an employee during the employ-
ee’s absence on parental leave.

(8) Effect of Parental Leave on Employment—
Notwithstanding any other provision to the contrary, ab-

sence on parental leave shall not break the continuity of service
of an employee but shall not be taken into account in calculat-
ing the period of service for any purpose of this Award.

(9) Termination of Employment—
(a) An employee on parental leave may terminate his

or her employment at any time during the period
of leave by notice given in accordance with this
Award.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or on
the ground of the employee’s absence on parental
leave, but otherwise the rights of an employer in re-
lation to termination of employment are not hereby
affected.

(10) Return to Work after Parental Leave—
(a) An employee shall confirm his or her intention of

returning to work by notice in writing to the em-
ployer giving not less than 4 weeks prior to the
expiration of the employee’s period of parental leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) hereof, shall be entitled to
the position which the employee held immediately
before proceeding on parental leave or, in the case
of an employee who was transferred to a safe job
pursuant to sub-clause (3) of this clause, to the posi-
tion which the employee held immediately before
such transfer. Where such position no longer exists
but there are other positions available for which the
employee is qualified and the duties of which the
employee is capable of performing, the employee
shall be entitled to a position as nearly comparable
in status and wage to that of the employee’s former
position.

(11) Replacement Employees—
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
parental leave.

(b) Before an employer engages a replacement employee
under this sub-clause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising his or her
rights under this clause, the employer shall inform
that person of the temporary nature of the promo-
tion or transfer and of the rights of the employee
who is being replaced.

(d) Provided that nothing in this sub-clause shall be con-
strued as requiring an employer to engage a
replacement employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
his or her employment continues beyond the 12
months qualifying period.

20. Clause 45.—Trainees: Delete this clause and insert the
following new clause 45.—National Training Wage in lieu
thereof:

45.—NATIONAL TRAINING WAGE
The terms of the federal National Training Wage Award 2000

(as subsequently amended from time to time) apply to this
award provided the following clauses and Schedules are
excluded—

• Clause 3.—Anti-discrimination

• Clause 4.—Parties Bound

• Clause 6.—Super-session

• Clause 7.—Period of Operation

• Schedule A

• Schedule B

21. Clause 46.—Enterprise Flexibility: Immediately follow-
ing this clause insert the following new clauses—Clause
47.—Changes with Significant Effect and Redundancy,
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Clause 48.—Right of Entry, Clause 49.—Redundancy, Clause
50.—Anti-Discrimination, Clause 51.—No Extra Claims and
Clause 52.—Further Claims—

47.—CHANGES WITH SIGNIFICANT EFFECT
 AND REDUNDANCY

(1)  In this clause—
“employee” does not include a casual employee or an

apprentice or industrial trainee within the meaning
of the Industrial Training Act 1975 (WA);

“redundant” means being no longer required by an em-
ployer to continue doing a job because, for a reason
that is not a usual reason for change in the employ-
er’s work-force, the employer has decided that the
job will not be done by any person.

(2) For the purposes of this clause, an action of an employer
has a significant effect on an employee if—

(a) there is to be a major change in the—
(i) composition, operation or size of; or

(ii) skills required in,
the employer’s work-force that will affect the em-
ployee;

(b) there is to be elimination or reduction of —
(i) a job opportunity;

(ii) a promotion opportunity; or
(iii) job tenure,

for the employee;
(c) the hours of the employee’s work are to significantly

increase or decrease;
(d) the employee is to be required to be retrained;
(e) the employee is to be required to transfer to another

job or work location; or
(f) the employee’s job is to be restructured.

(3) Where an employer has decided to —
(a) take action that is likely to have a significant effect

on an employee; or
(b) make an employee redundant,

the employee is entitled to be informed by the employer, as
soon as reasonably practicable after the decision has been
made, of the action or the redundancy, as the case may be, and
discuss with the employer the matters mentioned in sub-clause
(4) of this clause.

(4) The matters to be discussed are —
(a) the likely effects of the action or the redundancy in

respect of the employee; and
(b) measures that may be taken by the employee or the

employer to avoid or minimize a significant effect,
as the case requires.

(5) Nothing in this clause requires an employer, when pro-
viding information or holding a discussion under this clause
to disclose information that may seriously harm—

(a) the employer’s business undertaking; or
(b) the employer’s interest in the carrying on, or dispo-

sition, of the business undertaking.
(6)(a) An employee who has been informed that he or she

has been, or will be, made redundant is entitled to
paid leave of up to 8 hours for the purpose of being
interviewed for further employment.

(b) The 8 hours need not be consecutive.
(c) An employee who claims to be entitled to paid leave

under paragraph (a) is to provide to the employer
evidence that would satisfy a reasonable person of
the entitlement.

(d) Payment for leave under paragraph (a) is to be made
at the rate the employee would have been paid if the
leave was not taken.

48.—RIGHT OF ENTRY
(1) Subject to the Act and this clause the Secretary of the

Union or an authorised official, officer or employee of the
Union shall be permitted to enter the employer’s premises.

(2) The right of entry is only to be exercised—
(a) after reasonable notice of not less than 24 hours to

the employer;
(b) during hours that work is being performed (includ-

ing during meal breaks) for the employer by
employees covered by this award;

(c) so as to not interfere with the work being per-
formed;

(d) in compliance with the employer’s reasonable secu-
rity and health and safety requirements; and

(e) to enter—
(i) a reasonable place agreed to between the em-

ployer and the Union and such agreement shall
not be unreasonably withheld; or

(ii) if agreement on a reasonable place is not
reached, the staff lunchroom or staff canteen
or other area the relevant employees usually
take their recognised meal or rest breaks.

(3) The Secretary of the Union or an authorised official,
officer or employee of the Union shall not, without the per-
mission of the employer, interview an employee at any time
other than the employee’s recognised meal or rest break.

49.—REDUNDANCY
(1) Definition
Redundancy occurs when an employer decides that the

employer no longer wishes the job the employee has been
doing to be done by anyone and this is not due to the ordinary
and customary turnover of labour.

(2) Transfer to lower paid duties
Where an employee is transferred to lower paid duties by

reason of redundancy the same period of notice must be given
as the employee would have been entitled to if the employ-
ment had been terminated and the employer may at the
employer’s option, make payment in lieu thereof of an amount
equal to the difference between the former ordinary rate of
pay and the new ordinary time rate for the number of weeks
of notice still owing.

(3) Severance pay
In addition to the period of notice prescribed for ordinary

termination in Clause 7.—Contract of Service of this award
an employee whose employment is terminated by reason of
redundancy must be paid, subject to further order of the Com-
mission, the following amount of severance pay in respect of
a continuous period of service—

Period of continuous service Severance pay
1 year or less nil
1 year and up to the completion
of 2 years 4 weeks’ pay
2 years and up to the completion
of 3 years 6 weeks’ pay
3 years and up to the completion
of 4 years 7 weeks’ pay
4 years and over 8 weeks’ pay

(4) Week’s pay means the ordinary time rate of pay for the
employees concerned.

Provided that the severance payments shall not exceed the
amount which the employee would have earned if employ-
ment with the employer had proceeded to the employee’s
normal retirement date.

(5) Employee leaving during notice period
An employee whose employment is terminated by reason

of redundancy may terminate his/her employment during the
period of notice and, if so, will be entitled to the same ben-
efits and payments under this clause had they remained with
the employer until the expiry of such notice. However, in this
circumstance the employee will not be entitled to payment in
lieu of notice.

(6) Alternative employment
An employer, in a particular redundancy case, may make

application to the Commission to have the general severance
pay prescription varied if the employer obtains acceptable
alternative employment for an employee.
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(7) Time off during notice period
During the period of notice of termination given by the

employer an employee shall be allowed up to one day’s time
off without loss of pay during each week of notice for the
purpose of seeking other employment.

If the employee has been allowed paid leave for more than
one day during the notice period for the purpose of seeking
other employment, the employee shall, at the request of the
employer, be required to produce proof of attendance at an
interview or he or she shall not receive payment for the time
absent. For this purpose a statutory declaration will be suffi-
cient.

(8) Superannuation benefits
Subject to further order of the Commission where an em-

ployee who is terminated receives a benefit from a
superannuation scheme, he or she shall only receive under
sub-clause (3) of this clause the difference between the sever-
ance pay specified in that clause and the amount of the
superannuation benefit he or she receives which is attribut-
able to employer contributions only.

If this superannuation benefit is greater than the amount
due under sub-clause (3) of this clause then he or she shall
receive no payment under that clause.

(9) Employees exempted
This clause shall not apply where employment is terminated

as a consequence of conduct that justifies instant dismissal
including inefficiency within the first fourteen days, neglect
of duty or misconduct, and in the case of casual employees,
apprentices or employees engaged for a specific period of time
or for a specific task or tasks.

Notwithstanding the foregoing provisions trainees who are
engaged for a specific period of time shall, once the traineeship
is completed and provided that the trainee services are re-
tained, have all service including the training period counted
in determining entitlements. In the event that a trainee is ter-
minated at the end of his or her traineeship and is re-engaged
by the same employer within six months of such termination
the period of traineeship shall be counted as service in deter-
mining any future redundancy entitlements.

(10) Employers exempted
Subject to an order of the Commission, in a particular re-

dundancy case, this clause shall not apply to employers who
employ less than fifteen employees.

(11) Incapacity to pay
An employer, in a particular redundancy case, may make

application to the Commission to have the general severance
pay prescription varied on the basis of the employer’s inca-
pacity to pay.

50.—ANTI-DISCRIMINATION
(1) It is the intention of the respondents to this award to

respect and value the diversity of the work force by helping to
prevent and eliminate discrimination on the basis of race, col-
our, sex, sexual preference, age, physical or mental disability,
marital status, family responsibilities, pregnancy, religion,
political opinion, natural extraction or social origin.

(2) Accordingly, in fulfilling their obligations under the dis-
pute avoidance and settling clause, the respondents must make
every endeavour to ensure that neither the award provisions
nor their operation are directly or indirectly discriminatory in
their effects.

(3) Nothing in this clause is taken to affect:
(a) any different treatment (or treatment having differ-

ent effects) which is specifically exempted under the
State or Commonwealth anti-discrimination legis-
lation;

(b) junior rates of pay;
(c) an employee, employer or registered organisation,

pursuing matters of discrimination in any State or
federal jurisdiction, including by application to the
Human Rights and Equal Opportunity Commission;

(d) a reason for terminating employment if the reason is
based on the inherent requirements of the particular
position concerned; or

(e) a reason for terminating a person’s employment as a
member of the staff of an institution that is conducted
in accordance with the doctrines, tenets, beliefs or
teachings of a particular religion or creed, if the
employer terminates the employment in good faith
to avoid injury to the religious susceptibilities of
adherents of that religion or creed.

51.—NO EXTRA CLAIMS
(1) Except for the excluded matters listed below and as pro-

vided for in sub-clause (3), for the period to 1 July 2002 the
Union or any respondent employer shall not make any further
claim for a variation to the award other than for a variation to
give effect to any wage increases in accordance with a State
Wage Case decision (provided that a claim for variation hav-
ing the effect of varying the award above or below the safety
net is not allowed by this State Wage Case decision excep-
tion).

(2) The excluded matters are—
Union badges;
family leave;
bereavement leave;
additional classifications;
rates of pay for Gardeners; and
employer obligation to offer award employment at the
time of engagement.

(3) The limitation in sub-clause (1) of this clause on further
award variations shall extend to 1 July 2003 for the follow-
ing—

penalty rates for ordinary hours for casuals on week-ends
or public holidays; and
‘additional rates’ for ordinary hours for casuals.

52.—FURTHER CLAIMS
(1) The consent variations made to the award in matters 378

of 1995 and 579 of 1994 do not prejudice either party in re-
spect of any further claim made after 1 July 2003 in relation
to the following matters or matters that reasonably relate to
those matters—

penalty rates for ordinary hours for casuals on week-ends
or public holidays; and
‘additional rates’ for ordinary hours for casuals.

(2) The parties will not seek to rely on the consent varia-
tions as a basis for any future claims of the above matters and
any such claim must be established on its merits.

(3) Further, the parties agree that in any future arbitration of
the above matters the onus lies with the party then seeking the
variation.

22. Schedule A—Named Union Party: Delete the words “The
Federated Liquor and Allied Industries Employees’ Union of
Australia, Western Australian Branch, Union of Workers” and
insert in lieu thereof the following—

The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch

23. Schedule B—Respondents:
(A) Delete this schedule and insert in lieu thereof the

following—

SCHEDULE B—RESPONDENTS
Sheraton-Perth Hotel
Travelodge Hotel
Osborne Park Motor Hotel
Malthouse Tavern
John Barleycorn Motor Hotel
Eden Hill Hotel
Belmont Hotel
Thornlie Hotel
Lynwood Arms Motor Hotel
Forrestfield Tavern
Manning Motor Hotel
Booragoon Motor Hotel
Hamilton Motor Hotel
Hilton Tavern
Coolbellup Motor Hotel
Phoenix Motor Hotel
Kwinana Hotel
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Greenwood Forest Hotel
High Wycombe Hotel
Pier Hotel
Merredin Oasis Hotel
Wintersun Hotel-Motel
Paraburdoo Hotel
Tom Price Motor Hotel
Mermaid Hotel
Potshot Inn
Hedland Motor Hotel
Continental Motor Hotel
Spinifex Hotel
Wyndham Town Hotel
Western Australian Hotels and Hospitality Associa-
tion Incorporated (Union of Employers)

(B) Immediately following this schedule insert a new
Schedule C—Letter to Employees as follows—

SCHEDULE C—LETTER TO EMPLOYEES

[EMPLOYER LETTERHEAD]

‘WITHOUT PREJUDICE’
(date)
(Employee Name)
(Employee Address)
Dear (Employee Name)
Your terms and conditions of employment are governed by

the (insert award name) (“the Award”).
The Award has recently been amended by the Western Aus-

tralian Industrial Relations Commission to provide a new
classification structure and wage rates and to increase the
loadings payable to casual employees. There is a phase-in
period for the wage increases and the casual loadings. A
number of other changes have also been made to the Award.

The Award provides that the new classification structure and
wage rates be implemented in the following steps—

Step 1
An immediate translation of all employees into pre-de-
termined levels in the new classification structure with
effect from 21 February 2001.
Step 2
As soon as practicable but by no later than 31 March
2001, the employer must notify each employee, in writ-
ing, of the classification of work the employee is required
by the employer to perform. The employer must then
ensure each employee is properly classified and paid in
accordance with the new classification structure effec-
tive from the first pay period commencing after 1 July
2001.

Our review of your duties has been completed and
you are advised that effective from the first pay pe-
riod commencing after 1 July 2001 your new
classification is that of … … ….
For your assistance, a copy of the definitions from
the Award relevant to your work is attached.

If you dispute the correctness or fairness of the above
classification the Award requires that you shall firstly
notify the employer, in writing, of your views. The em-
ployer and the employee are then required to meet and
make reasonable efforts to resolve any dispute. You may
be represented by the Union in these discussions. The
Australian Liquor, Hospitality and Miscellaneous Work-
ers Union, Western Australian Branch (“the LHMU”) may
be contacted on telephone 9388 5400 or 1800 199 890
(for country callers).
If the dispute is not resolved by those discussions either
party may then seek to have the matter dealt with in ac-
cordance with the disputes settling procedure in the
Award. If you require any further information regarding
these matters, you may contact …(insert employer con-
tact name and telephone) or the Union.

Yours faithfully
Manager

MOTEL, HOSTEL, SERVICE FLATS AND
BOARDING HOUSE WORKERS’ AWARD 1976.

No. 29 of 1974.
2001 WAIRC 02145

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS,
WESTERN AUSTRALIAN BRANCH,
APPLICANT
v.
TOORAK LODGE AND OTHERS,
RESPONDENTS

CORAM COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING
COMMISSIONER A R BEECH

DELIVERED WEDNESDAY, 21 FEBRUARY 2001
FILE NO/S APPLICATION 379 OF 1995 and 580

OF 1994
CITATION NO. 2001 WAIRC 02145
_______________________________________________________________________________

Result Award varied
Representation
Applicant Mr D. Kelly on behalf of the applicant.
Respondent Mr G. Blyth (as agent) on behalf of those

persons for whom he has filed warrants
to appear.

_______________________________________________________________________________

Order.
HAVING HEARD Mr D. Kelly on behalf of the applicant and
Mr G. Blyth (as agent) on behalf of those persons for whom
he has filed warrants to appear, the Commission in Court Ses-
sion, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, and by consent, hereby orders—

THAT the Motel, Hostel, Service Flats and Boarding
House Employee’s Award, 1976 be varied in accordance
with the following schedule and that such variation shall
have effect from the 21st day of February 2001.

(Sgd.) W.S. COLEMAN,
[L.S.] Commission In Court Session.

Schedule.
1. Clause 2.—Arrangement: Delete this clause and insert in

lieu thereof the following—

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area
4. Scope
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Additional Rates for Ordinary Hours

10. Overtime
10A. Translation of Casual Employees

11. Casual Employees
12. Part-Time Employees
13. Meal Breaks
14. Meal Money
15. Sick Leave
16. Bereavement Leave
17. Holidays
18. Annual Leave
19. Long Service Leave
20. Payment of Wages
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20A. Translation of Full-Time and Part-Time Employees
21. Wages

21A. Minimum Wage—Adult Males & Females
22. Junior Employees
23. Apprentices
24. Option for Annualised Salary
25. Higher Duties
26. Uniforms and Laundering
27. Protective Clothing
28. Employee Equipment
29. No Reduction
30. Board and/or Lodging
31. Travelling Facilities
32. Record
33. Roster
34. Change and Rest Rooms
35. First Aid Kit
36. Posting of Award and Union Notices
37. Superannuation
38. Over-Award Payments
39. Under-Rate Employees
40. Breakdowns
41. Prohibition of Contracting Out of Award
42. Location Allowance
43. Parental Leave
44. National Training Wage
45. Enterprise Flexibility
46. Changes with Significant Effect and Redundancy
47. Right of Entry
48. Redundancy
49. Anti-Discrimination
50. No Extra Claims
51. Further Claims
52. Union Delegates and Meetings

Appendix—Resolution of Disputes Requirement
Schedule A—Named Union Party
Schedule B—Respondents
Schedule C—Letter to Employees
Appendix—S.49B—Inspection Of Records Require-
ments

2. Clause 2A.—State Wage Principles—September 1989:
Delete this clause.

3. Clause 6.—Definitions: Delete this clause and insert in
lieu thereof the following—

6.—DEFINITIONS
Food and beverage
(1) Food and beverage attendant grade 1 means an em-

ployee who is engaged in any of the following—
(a) picking up glasses;
(b) emptying ashtrays;
(c) general assistance to food and beverage attendants

of a higher grade not including service to custom-
ers;

(d) removing food plates;
(e) setting and/or wiping down tables;
(f) cleaning and tidying of associated areas.

(2) Food and beverage attendant grade 2 means an em-
ployee who has not achieved the appropriate level of training
and who is engaged in any of the following—

(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;

(b) assisting in the cellar or bottle department;
(c) undertaking general waiting duties of both food and/

or beverage including cleaning of tables;
(d) receipt of monies;
(e) attending a snack bar;
(f) engaged on delivery duties.

(3) Food and beverage attendant grade 3 means an em-
ployee who has the appropriate level of training and is engaged
in any of the following—

(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;

(b) assisting in the cellar or bottle department, where
duties could include working up to four hours per

day (averaged over the relevant work cycle) in the
cellar without supervision;

(c) undertaking general waiting duties of both food and
liquor including cleaning of tables;

(d) receipt and dispensing of monies;
(e) engaged on delivery duties; or
(f) in addition to the tasks performed by a food and bev-

erage attendant grade 2 the employee is also involved
in—

(i) the operation of a mechanical lifting device;
or

(ii) attending a wagering (e.g. TAB) terminal, elec-
tronic gaming terminal or similar terminal.

(g) and/or means an employee who is engaged in any of
the following—

(i) full control of a cellar or liquor store (includ-
ing the receipt, delivery and recording of goods
within such an area);

(ii) mixing a range of sophisticated drinks;
(iii) supervising food and beverage attendants of

a lower grade;
(iv) taking reservations, greeting and seating

guests;
(v) training food and beverage attendants of a

lower grade.
(4) Food and beverage attendant (tradesperson) grade 4

means an employee who has completed an apprenticeship in
waiting or who has passed the appropriate trade test and as
such carries out specialised skilled duties in a fine dining room
or restaurant.

(5) Food and beverage supervisor means an employee who
has the appropriate level of training including a supervisory
course and who has the responsibility for supervision, train-
ing and co-ordination of food and beverage staff, or stock
control for a bar or series of bars.

(6) Liquor service employee means a person employed to
sell or dispense liquor in bars and/or bottle departments or
shops and includes a cellar employee.

Kitchen
(7) Kitchen attendant grade 1 means an employee engaged

in any of the following—
(a) general cleaning duties within a kitchen or food

preparation area and scullery, including the clean-
ing of cooking and general utensils used in a kitchen
and restaurant;

(b) assisting employees who are cooking;
(c) assembly and preparation of ingredients for cook-

ing; or
(d) general pantry duties.

(8) Kitchen attendant grade 2 means an employee who
has the appropriate level of training, and who is engaged in
specialised non-cooking duties in a kitchen or food prepara-
tion area, or supervision of kitchen attendants.

(9) Kitchen attendant grade 3 means an employee who
has the appropriate level of training including a supervisory
course, and has the responsibility for the supervision, train-
ing and co-ordination of kitchen attendants of a lower grade.

(10) Cook grade 1 means an employee who carries out cook-
ing of breakfasts and snacks, baking, pastry cooking or
butchering.

(11) Cook grade 2 means an employee who has the appro-
priate level of training and who performs cooking duties
including baking, pastry cooking or butchering.

(12) Cook (tradesperson) grade 3 means a “commi chef”
or equivalent who has completed an apprenticeship or has
passed the appropriate trade test, and who is engaged in cook-
ing, baking, pastry cooking or butchering duties.

(13) Cook (tradesperson) grade 4 means a “demi chef” or
equivalent who has completed an apprenticeship or has passed
the appropriate trade test and who is engaged to perform gen-
eral or specialised cooking, butchering, baking or pastry
cooking duties and/or supervises and trains other cooks and
kitchen employees.
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(14) Cook (tradesperson) grade 5 means a “chef de partie”
or equivalent who has completed an apprenticeship or has
passed the appropriate trade test in cooking, butchering, bak-
ing or pastry cooking and has completed additional appropriate
training who performs any of the following—

(a) general and specialised duties including supervision
or training of other kitchen staff;

(b) ordering and stock control; or
(c) solely responsible for other cooks and other kitchen

employees in a single kitchen establishment.
Guest service
(15) Guest service grade 1 means an employee who per-

forms any of the following—
(a) laundry and/or linen duties which may include mi-

nor repairs to linen or clothing such as buttons, zips,
seams, and working with flat materials;

(b) the collection and delivery of guests personal dry
cleaning and laundry, linen and associated materials
to and from accommodation areas;

(c) performs general cleaning duties; or
(d) parking guest cars.

(16) Guest service grade 2 means an employee who has
not achieved the appropriate level of training and who is en-
gaged in any of the following—

(a) servicing accommodation areas and cleaning thereof;
(b) receiving and assisting guests at the entrance to the

establishment;
(c) driving a passenger vehicle or courtesy bus;
(d) transferring guests baggage to and from rooms;
(e) assisting in the dry cleaning process;
(f) cleaning duties using specialised equipment and

chemicals; or
(g) providing butler services such as food, beverage and

personalised guest service.
(17) Guest service grade 3 means an employee who has

the appropriate level of training and who is engaged in any of
the following—

(a) supervising guest service employees of a lower grade;
(b) providing butler services such as food, beverage and

personalised guest service;
(c) major repair of linen and/or clothing including ba-

sic tailoring and major alterations and refitting; or
(d) dry cleaning.

(18) Guest service grade 4 means an employee who has
completed an apprenticeship or who has passed the appropri-
ate trade test or otherwise has the appropriate level of training
to perform the work of a tradesperson in dry cleaning, tailor-
ing or as a butler.

(19) Guest service supervisor means an employee with the
appropriate level of training including a supervisory course,
who supervises, trains and co-ordinates the work of employ-
ees engaged in a housekeeping department.

Security
(20) Doorperson/security officer grade 1 means a person

who assists in maintenance of dress standards and good order
at an establishment.

(21) Timekeeper/security officer grade 2 means a person
who is responsible for timekeeping of staff, for the security of
keys, for the checking in and out of delivery vehicles and/or
for the supervision of doorperson/security officer grade 1 per-
sonnel.

Store and other activities
(22) Storeperson grade 1 means an employee who receives

and stores general and perishable goods and cleans the store
area.

(23) Storeperson grade 2 means an employee who, in
addition to the duties for a storeperson grade 1, may also op-
erate mechanical lifting equipment such as a fork-lift and/or
who may perform duties of more complex nature.

(24) Storeperson grade 3 means an employee who has the
appropriate level of training and who—

(a) implements quality control techniques and proce-
dures; and

(b) understands and is responsible for a stores/warehouse
area or a large section of such an area; and

(c) has a highly developed level of interpersonal and
communications skills; and

(d) is able to supervise and provide direction and guid-
ance to other employees including the ability to assist
in the provision of on-the-job training and induc-
tion; and

(e) exercises discretion within the scope of this grade;
and

(f) may exercise skills attained through the successful
completion of an appropriate warehousing certifi-
cate; and

(g) may perform indicative tasks at this level such as—
(i) liaising with management, suppliers and cus-

tomers with respect to stores operations;
(ii) detailing and co-ordinating activities of other

storepersons and acting in a leading hand ca-
pacity for in excess of ten storepersons;

(h) maintaining control registers including inventory
control and being responsible for preparation and
reconciliation of regular reports or stock movements,
dispatches, etc;

(i) supervises the receipt and delivery of goods, records,
outgoing goods, responsible for the contents of a
store.

(25) Handyperson means a person who is not a tradesperson
and whose duties include the performance of routine repair
work and maintenance in and about the employer’s premises.

(26) Fork-lift driver means an employee who has a recog-
nised fork-lift licence and who is engaged solely on the basis
of driving a fork-lift vehicle. For those employees who oper-
ate a fork-lift as only part of their duties, either food and
beverage grade 3 or storeperson grade 2 are applicable.

(27) Appropriate level of training means—
(a) completion of a training course and the employee

qualifying for an appropriate certificate relevant to
the employee’s particular classification; or

(b) that the employee’s skills have been assessed to be
at least the equivalent of those attained through the
suitable course described in paragraph (a) of this sub-
clause assessment to be undertaken by a qualified
skills assessor.

(28) Introductory level means the level of an employee
who enters the industry and who has not demonstrated the
competency requirements of level 1. Such an employee will
remain at this level for up to three months while the appropri-
ate training for level 1 is undertaken and assessment made to
move from the introductory level to level 1. At the end of
three months from entry, an employee will move to level 1
other than where agreement has been reached and recorded
between the employee and the employer that further training
of up to three months is required for the employee to achieve
competence for movement to level 1.

(29) Spread of Shift means the time which elapses from
the employee’s actual starting time to the employee’s actual
finishing time on each work period.

(30) Non-working Day means any day upon which a
part-time employee, pursuant to the terms of the contract of
employment, is not available to the employer for the purposes
of rostering the ordinary hours of work.

(31) Rostered Day Off means any day (other than a
“Non-working Day” as defined) upon which an employee is
not rostered to work any ordinary hours of work: provided
that an employee’s rostered day off shall be a period of
twenty-four hours commencing from the completion of an
ordinary-hours work period.

4. Clause 7.—Contract of Service: Delete this clause and
insert in lieu thereof the following—

7.—CONTRACT OF SERVICE
(1) Subject to sub-clauses (7) and (8) of this clause, an em-

ployer must not terminate an employee’s employment unless:
(a) the employee has been given the required period of

notice (see sub-clauses (2) and (3) of this clause); or
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(b) the employee has been paid the required amount of
compensation instead of notice (see sub-clauses (4)
and (5) of this clause); or

(c) the employee is guilty of serious misconduct, that
is, misconduct of such a nature that it would be un-
reasonable to require the employer to continue the
employment of the employee concerned during the
required period of notice (see sub-clause (6) of this
clause).

(2) The required period of notice is to be worked out as
follows:

(a) first work out the period of notice using the table at
the end of this sub-clause; and

(b) then increase the period of notice by 1 week if the
employee—

(i) is over 45 years old; and
(ii) has completed at least 2 years of continuous

service with the employer.
Employee’s period of continuous Period of notice
service with the employer
Not more than 1 year At least 1 week
More than 1 year but not more
than 3 years At least 2 weeks
More than 3 years but not more
than 5 years At least 3 weeks
More than 5 years At least 4 weeks

(3) For the purposes of sub-clause (2), the regulations made
under the Workplace Relations Act 1996 (Cth) apply and pre-
scribe events or other matters that must be disregarded, or
must in prescribed circumstances be disregarded, in ascertain-
ing a period of continuous service.

(4)  The required amount of compensation instead of notice
must equal or exceed the total of all amounts that, if the em-
ployee’s employment had continued until the end of the
required period of notice, the employer would have become
liable to pay to the employee because of the employment con-
tinuing during that period.

(5) That total must be worked out on the basis of—
(a) the employee’s ordinary hours of work (even if they

are not standard hours); and
(b) the amounts ordinarily payable to the employee in

respect of those hours, including (for example) al-
lowances, loading and penalties; and

(c) any other amounts payable under the employee’s
contract of employment.

(6) Without limiting the generality of the reference to se-
rious misconduct in paragraph (c) of sub-clause (1) of this
clause, the regulations made under the Workplace Relations
Act 1996 (Cth) apply and may identify—

(a) particular conduct; or
(b) conduct in particular circumstances;

that falls within that reference.
(7) Terminations of employment occurring in circumstances

specified in the regulations made under the Workplace Rela-
tions Act 1996 (Cth) that relate to the succession, assignment
or transmission of the business of the employer concerned
apply and are excluded from the operation of this clause.

(8) The period of notice in this clause does not apply to
casual employees, employees on probation, apprentices or
employees engaged for a specified period of time or for a spe-
cific task or tasks.

(9) The notice of termination to be given by an employee is—
Employee’s Period of continuous Period of Notice
service with the employer
In the first year At least 1 day
In the second year At least 1 week
In the third and succeeding years At least 2 weeks

Provided that the employer and the employee may agree to
accept shorter notice periods, or payment or forfeiture, as the
case may be, in lieu of the above.

(10) If the employee fails to give the required notice or work
for the notice period, the employee forfeits ordinary wages
otherwise payable for that period of notice.

(11) Notwithstanding the provisions of this clause, an em-
ployer may dismiss an employee for misconduct, in which
case, the employee shall be paid all wages due up to the time
of dismissal.

(12) It shall be a term of employment that the employer
may direct an employee to carry out such duties as are within
the limits of the employee’s skill, competence and training.

(13) Upon commencement of employment an employee may
be subject to a probationary period of up to 3 months. The
probationary period is to enable the employer and the em-
ployee to assess each other for suitability for ongoing
employment.

(14) At any time prior to the expiry of the initial probation-
ary period the employer and the employee may agree, in
writing, for the probationary period to be extended for up to a
further 3 months provided that extension is reasonable having
regard to the nature and circumstances of the employment.

(15) At any time prior to the expiry of the probationary pe-
riod (including any extended period) the employer or the
employee may terminate the employment by giving not less
than 1 day’s notice or by the payment or forfeiture (as the
case requires) of 1 day’s pay in lieu of such notice.

5.  Clause 8.—Hours: Delete sub-clause (3) of this clause
and insert in lieu thereof the following—

(3) (a) The roster for each employee shall provide for a mini-
mum of 10 consecutive hours break between the finish of
ordinary hours on one shift and the commencement of ordi-
nary hours on the following shift.

(b) A break of less than 10 but not less than 8 consecutive
hours may apply in the case of a change in shift at the em-
ployee’s request or a changeover of the roster or by agreement
(recorded and signed by both parties on the time and wages
record on each occasion) between the employer and employee.

6. Clause 10.—Overtime: Immediately following this clause
insert the following new Clause 10A.—Translation of Casual
Employees—

10A.—TRANSLATION OF CASUAL EMPLOYEES
(1) This clause sets out the procedure to be followed to trans-

late casual employees from the classification and wages
structure in this award prior to 21 February 2001 to a new
classification and wages structure that will have effect on the
first pay period commencing on or after 1 July 2001.

(2) This clause is intended to minimise the potential for dis-
putes between an employer and an employee on the translation
and implementation of the new classification and wage struc-
ture. The clause does not diminish the employer’s obligation
to properly classify and pay an employee in accordance with
the new classification and wage structure from 1 July 2001
and an employer and an employee cannot contract out of the
provision of this award.

(3) From 21 February 2001 an employee previously classi-
fied in a classification of work shown in Column A of the
Table in sub-clause (4) below shall be reclassified to the clas-
sification shown immediately opposite in Column B. Provided
that an employee previously classified Bar Attendant 2 shall
be reclassified to Food and Beverage 3 where that employee’s
duties include the mixing of a range of sophisticated drinks or
duties as defined in sub-clause (3) of Clause 6.—Definitions
of this award.

(4) Despite the provisions of sub-clause (3) of Clause 11.—
Casual Employees of this award, from 21 February 2001 to 1
July 2001 a casual employee shall be paid only the following
hourly base rate of pay for any work performed—

Minimum
Classification  Hourly

Base Rate
Column A Column B 21 Feb 2001

N/A Introductory 10.54
Cleaner Guest Service Grade 1 10.85
Gardener Gardener
General Hand General Hand
Laundress Guest Service Grade 1
Lift Attd Guest Service Grade 1
Kitchen Hand Kitchen Attendant Grade 1
Yardman Yardman
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Minimum
Classification  Hourly

Base Rate
Column A Column B 21 Feb 2001

Housemaid Guest Service Grade 2 10.98
Comm’aire Guest Service Grade 2
Hall Porter Guest Service Grade 2
Night Porter Night Porter
Waiter Food & Beverage Attendant

Grade 2
Steward Food & Beverage Attendant

Grade 2
Snack Bar Food & Beverage Attendant

Grade 2
Storeman Storeperson Grade 1
B’fast Cook Cook Grade 1
Bar Attd Food & Beverage Attendant

Grade 2
Cashier Food & Beverage Attendant

Grade 2
Butcher Cook Grade 1
Security Off Security Officer Grade 1
Cook Alone Cook Grade 2 11.27
Timekeeper Timekeeper/Security Officer

Grade 2
Cellarman Food & Beverage Attendant

Grade 3
Head Waiter Food & Beverage Attendant

Grade 3
Head Steward Food & Beverage Attendant

Grade 3
Hostess Food & Beverage Attendant

Grade 3
Maintenance Handyperson
Housekeeper/ Guest Service Grade 3
Supervisor
Qual Cook Cook Grade 3 11.86
Butcher Tradesperson
(Tradesperson) Butcher

Chef Cook Grade 4 12.62
— Cook Grade 5 12.70

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.)

(5) Despite the provisions of sub-clause (4) of this clause,
the provisions of Clause 29.—No Reductions of the award
apply.

(6) As soon as practicable but by no later than 31 March
2001 unless otherwise agreed between the Union and the
employer, the employer shall notify each employee, in writ-
ing in the form specified in Schedule C—Letter to Employees
of the classification of work the employee is required by the
employer to perform.

(7) If an employee disputes the correctness or fairness of
the classification nominated by the employer, the employee
shall notify the employer, in writing, of the employee’s view.
The employer and the employee shall then meet and make
reasonable efforts to resolve any dispute.

(8) Where the dispute is not resolved by discussions be-
tween the employer and the employee, either party may then
seek to have the matter dealt with in accordance with the dis-
putes settling procedure.

(9) Nothing in this clause shall be read so as to exclude the
Union from representing its members.

(10) To avoid doubt, an employee shall be paid in accord-
ance with the provision of sub-clause (11) of this clause from
1 July 2001 regardless of whether or not any dispute has been
resolved.

(11) Despite the provisions of sub-clause (3) of Clause 11.—
Casual Employees of this award, from 1 July 2001 to 1 July
2003 a casual employee shall be paid only the following hourly
base rate of pay for any work performed—

Base $ per Hour

Level Classification 1.7.01 1.1.02 1.7.02 1.1.03 1.7.03

Introductory 10.54 10.54 10.54 10.54 10.54

Base $ per Hour
Level 1 Food & Beverage

Attendant Grade 1
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman 10.88 10.91 10.94 10.96 10.98

Level 2 Food & Beverage
Attendant Grade 2

Cook Grade 1
Kitchen Attendant

Grade 2
Night Porter
Storeperson Grade 1
Doorperson/Security

Officer Grade 1
Guest Services Grade 2 11.11 11.24 11.37 11.50 11.64

Level 3 Food & Beverage
Attendant Grade 3

Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver 11.44 11.61 11.78 11.95 12.12

Level 4 Cook Grade 3
Storeperson Grade 3
Food & Beverage

Attendant Grade 4
 (Tradesperson)
Guest Service Grade 4 12.08 12.30 12.52 12.74 12.95

Level 5 Cook Grade 4
Food & Beverage

Supervisor
Guest Services

Supervisor 12.90 13.18 13.46 13.74 14.05
Level 6 Cook Grade 5 13.07 13.44 13.81 14.18 14.55

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.]

7. Delete the existing Clause 11.—Casual Employees and
insert in lieu thereof the following—

11.—CASUAL EMPLOYEES
(1) A casual employee shall mean an employee engaged and

paid as such and whose employment may be terminated by
either the employer or the employee giving not less than 1
hours notice or the payment or forfeiture, as the case requires,
of 1 hours pay.

(2) A casual employee shall not be engaged for less than 2
consecutive hours each shift.

(3) A casual employee shall be paid only an hourly base
rate of pay that is an amount not less than 1/76th of the fort-
nightly rate prescribed in Clause 21.—Wages for the relevant
classification for any work performed.

(4) In addition to the hourly base rate of pay prescribed in
sub-clause (3) of this clause, a casual employee shall also be
paid the following loading—

DAY % PENALTY RATE
21.2.01 1.7.01 1.1.02 1.7.02 1.1.03 1.7.03

Monday to
Friday 25 25 25 25 25 25

Saturday &
Sunday 25 30 35 40 45 50

Public Holiday 100 105 110 115 120 125

[All penalty rates are effective from the beginning of the
first pay period commencing on or after the date shown.)

(5) Where a shift commences on one day and ceases on
the following day, for each hour worked on that shift the em-
ployee shall be paid at the rate applying to the day on which
that hour of work is actually performed.

8. Clause 13.—Meal Breaks: Immediately following sub-
clause (2) of this clause insert new sub-clauses (3) and (4) as
follows—

(3) Where an employee is required to work 6 or more
consecutive hours in a shift the employee shall also be
entitled to one (1) only paid break of 10 minutes at a
time agreed between the employer and the employee
provided that the employer shall not require that the
break be taken in the first or last hour of any work
period and the employee shall not work more than 6
hours before either the paid or unpaid break is taken.
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(4) Nothing in sub-clause (3) shall affect an employee’s
entitlement to a paid break where such was afforded
to an employee under circumstances more favour-
able prior to the inclusion of that sub-clause on 21
February 2001.

9. Clause 18.— Annual Leave: Delete sub-clause (1) of this
clause and insert in lieu thereof the following—
(1) (a) An employee is entitled to 4 consecutive weeks paid

annual leave after each 12 months continuous serv-
ice with the same employer. Annual leave accrues
pro rata on a weekly basis.

(b) An employee and the employer shall attempt to reach
agreement on the taking of annual leave provided
that where no agreement is reached the employer
may direct the employee to take annual leave, at a
time suitable to the employer, where such leave has
not been taken 12 months after the completion of
the service year in which it accrued.

(c) Where an employer directs an employee to take an-
nual leave in accordance with paragraph (b) of this
sub-clause the employer shall give the employee at
least four (4) weeks’ notice.

(d) Where pursuant to paragraph (3) of subclause (2) of
the Long Service Leave provisions published in 64,
Western Australian Industrial Gazette, at pages 1-4,
the period of continuous service which an employee
has had with the transmittor (including any such serv-
ice with any prior transmittor) is deemed to be service
of the employee with the transmittee then that pe-
riod of continuous service shall be deemed to be
service with the transmittee for the purposes of this
sub-clause.

10. Clause 20.—Payment of Wages: Immediately follow-
ing this clause insert a new Clause 20A.—Translation of
Full-Time and Part-Time Employees as follows—

20A.—TRANSLATION OF FULL-TIME AND
PART-TIME EMPLOYEES

(1) This clause sets out the procedure to be followed to trans-
late full-time and part-time employees from the classification
and wages in this award prior to 21 February 2001 to the new
classification and wages structure that will have effect from 1
July 2001.

(2) This clause is intended to minimize the potential for dis-
putes between an employer and an employee on the translation
and implementation of the new classification and wage struc-
ture. The clause does not diminish the employer’s obligation
to properly classify and pay an employee in accordance with
the new classification and wage structure from 1 July 2001
and an employer and an employee cannot contract out of the
provision of this award.

(3) From 21 February 2001 an employee previously classi-
fied in a classification of work shown in Column A of the
Table in sub-clause (4) below shall be reclassified to the clas-
sification shown immediately opposite in Column B. Provided
that an employee previously classified Bar Attendant 2 shall
be reclassified to Food and Beverage 3 where that employee’s
duties include the mixing of a range of sophisticated drinks or
duties as defined in Clause (6)(3).

(4) Despite the provisions of clause 21.—Wages of this
award, from 21 February 2001 to 1 July 2001 a full-time em-
ployee (pro rata for a part-time employee) shall be paid not
less than—

$ per
Classification  Fortnight

Column A Column B 21 Feb 01

N/A Introductory 800.80
Cleaner Guest Service Grade 1 828.00
Gardener Gardener
General Hand General Hand
Laundress Guest Service Grade 1
Lift Attd Guest Service Grade 1
Kitchen Hand Kitchen Attendant Grade 1
Yardman Yardman
Housemaid Guest Service Grade 2 847.50
Comm’aire Guest Service Grade 2
Hall Porter Guest Service Grade 2

$ per
Classification  Fortnight

Column A Column B 21 Feb 01

Night Porter Night Porter
Waiter Food & Beverage Attendant

Grade 2
Steward Food & Beverage Attendant

Grade 2
Snack Bar Food & Beverage Attendant

Grade 2
Storeman Storeperson Grade 1
B’fast Cook Cook Grade 1
Bar Attd Food & Beverage Attendant

Grade 2
Cashier Food & Beverage Attendant

Grade 2
Butcher Cook Grade 1
Security Off Security Officer Grade 1
Cook Alone Cook Grade 2 875.00
Timekeeper Timekeeper/Security Officer

Grade 2
Cellarman Food & Beverage Attendant

Grade 3
Head Waiter Food & Beverage Attendant

Grade 3
Head Steward Food & Beverage Attendant

Grade 3
Hostess Food & Beverage Attendant

Grade 3
Maintenance Handyperson
Housekeeper/ Guest Service Grade 3
Supervisor
Qual Cook Cook Grade 3 925.00
Butcher Tradesperson
(Qual) Butcher

Chef Cook Grade 4 985.00
— Cook Grade 5 1040.00

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.]

(5) Despite the provisions of sub-clause (4) of this clause,
the provisions of Clause 29.—No Reductions of this award
apply.

(6) As soon as practicable but by no later than 31 March
2001 unless otherwise agreed between the Union and the
employer, the employer shall notify each employee, in writ-
ing in the form specified in Schedule C—Letter to Employees,
of the classification of work the employee is required by the
employer to perform.

(7) If an employee disputes the correctness or fairness of
the classification nominated by the employer, the employee
shall firstly notify the employer, in writing, of the employee’s
view. The employer and the employee shall then meet and
make reasonable efforts to resolve any dispute.

(8) Where the dispute is not resolved by discussions be-
tween the employer and the employee, either party may then
seek to have the matter dealt with in accordance with the dis-
putes settling procedure.

 (9) Nothing in this clause shall be read so as to exclude the
Union from representing its members.

 (10) To avoid doubt, an employee shall be paid in accord-
ance with the provision of Clause 21.—Wages of this award
from 1 July 2001 regardless of whether or not any dispute has
been resolved.

11. Clause 21.—Wages: Delete this clause and insert in lieu
thereof the following—

21.—WAGES
(1) The following shall be the minimum fortnightly rates of

wage payable to full-time employees covered by this award—
Base $ per Hour

Level Classification 1.7.01 1.1.02 1.7.02
Introductory 800.80 800.80 800.80

Level 1 Food & Beverage Attendant Grade 1
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman 830.00 832.00 834.20



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81581 W.A.I.G.

Base $ per Hour
Level 2 Food & Beverage Attendant Grade 2

Cook Grade 1
Kitchen Attendant Grade 2
Night Porter
Storeperson Grade 1
Doorperson/Security Officer Grade 1
Guest Services Grade 2 860.00 872.50 884.40

Level 3 Food & Beverage Attendant Grade 3
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver 890.00 905.00 921.00

Level 4 Cook Grade 3
Storeperson Grade 3
Food & Beverage Attendant Grade 4
 (Tradesperson)
Guest Service Grade 4 945.00 965.00 984.40

Level 5 Cook Grade 4
Food & Beverage Supervisor
Guest Services Supervisor 1010.00 1035.00 1067.80

Level 6 Cook Grade 5 1060.00 1080.00 1105.60

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.]

(2) Arbitrated Safety Net Adjustments
The rates of pay in this award include arbitrated safety net

adjustments available since December 1993, under the Arbi-
trated Safety Net Adjustment Principle.

These arbitrated safety net adjustments may be offset against
any equivalent amount in the rate of pay received by employ-
ees since 1 November 1991 above the rate prescribed in the
Award, except where such absorption is contrary to the terms
of an industrial agreement.

Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset arbitrated safety
net adjustments.

12. Clause 21A.—Minimum Wage—Adult Males & Fe-
males: Delete paragraph (a) of sub-clause (6) of this clause
and insert in lieu thereof the following—

(a) An apprentice, twenty one years of age or over, shall
not be paid less than the minimum weekly rate of
pay for an employee 21 years of age or more as pre-
scribed by the Minimum Weekly Pay Order
(provided the exclusion therein for apprentices shall
not apply) made pursuant to the Minimum Condi-
tions of Employment Act, 1993, as his ordinary rate
of pay in respect of the ordinary hours of work pre-
scribed by this award.

13. Clause 24.—Bar Work: Delete this clause and insert a
new Clause 24.—Option for Annualised Salary as follows—

24.—OPTION FOR ANNUALISED SALARY
(1) As an alternative to being paid by the week according to

Clause 21.—Wages of this award, by agreement between the
employer and the employee an employee can be paid at a rate
equivalent to an annual salary of at least 25 per cent or more
above the rate prescribed in Clause 21.—Wages times 26 for
the work being performed.

(2) In such cases, there is no requirement under Clause 9.—
Additional Rates for Ordinary Hours, Clause 10.—Overtime
and Clause 17.—Holidays, to pay penalty rates and overtime
in addition to the weekly award wage, provided that the sal-
ary paid over a year was sufficient to cover what the employee
would have been entitled to if all award overtime and penalty
rate payment obligations had been complied with.

(3) Provided further in the event of termination of em-
ployment prior to completion of a year the salary paid
during such period of employment will be sufficient to
cover what the employee would have been entitled to if
all award overtime and penalty rate payment obligations
had been complied with.

(4) An employee being paid according to this clause will be
entitled to a minimum of eight days off per four week cycle.
If such an employee is required to work on a public holiday,
they are entitled to a day off in lieu or a day added to their
annual leave entitlement.

(5) Where payment in accordance with this clause is adopted,
the employer shall keep a daily record of the hours worked by
an employee which shall show the date and start and finish
times of the employee for the day. The record shall be coun-
tersigned weekly by the employee and shall be kept at the
place of employment for a period of at least six years.

(6) This clause does not apply to casual employees.
14. Clause 25.—Higher Duties: Delete this clause and in-

sert in lieu thereof the following—

25.—HIGHER DUTIES
(1) Any employee performing work for two or more hours

in any day on duties carrying a higher prescribed rate of wage
than that in which he is engaged, shall be paid the higher wage
for such day. If work is performed for less than two hours in
any day, he shall be paid the higher wage for the time so
worked.

(2) Any employee who is required to perform duties carry-
ing a lower prescribed rate of wage, shall do so without any
loss of pay.

15. Clause 28.—Employee Equipment: Immediately follow-
ing this clause insert the following new Clause 29.—No
Reduction as follows—

29.—NO REDUCTION
Despite the provisions of this award, an existing em-

ployee (including casuals) at 21 February 2001 who
continues to be employed with the same employer after
that date shall not be paid less than they would have been
paid for the same work under the provisions of the award
as it stood prior to that date.

16. Clause 33.—Roster: Delete this clause and insert in lieu
thereof the following—

33.—ROSTER
(1) A roster of the ordinary working hours shall be exhib-

ited in each establishment in such place as it may be
conveniently and readily seen by each employee concerned.

(2) Such roster shall show—
(a) the name of each employee; and
(b) the hours to be worked by each employee each day.

(3) The roster shall be open for inspection to a duly accred-
ited representative of the Union at such times as the “Record”
is so open for inspection.

(4)  The roster shall be drawn up in such a manner as to
show the ordinary working hours of each employee (other
than a casual employee) for at least a week in advance of the
date of the roster, and may only be altered on account of the
sickness of any employee, or by mutual consent (recorded
and signed by both parties on the time and wages record) be-
tween the employee and the employer, or by the employer
giving at least three days’ notice of such alteration to the em-
ployee.

17. Clause 38.—Australian Traineeship System: Delete this
clause and insert in lieu thereof the following new Clause 39.—
Over-Award Payments as follows—

38.—OVER-AWARD PAYMENTS
(1) Any over award payments (however described) that were

payable to an employee (including casuals) under terms agreed
prior to 21 February 2001 may be set-off against any of the
additional amounts payable included by application 379 of
1995 and 580 of 1994 on and from that date under any of the
following clauses—

• Clause 10A

• Clause 11

• Clause 21B

• Clause 21

(2) To avoid doubt, this provision does not apply to any
obligations accruing in any period prior to 21 February
2001.

(3) This provision does not apply to any variations to the
award made after 21 February 2001.
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18. Clause 43.—Maternity Leave: Delete this clause and
insert in lieu thereof the following—

43.—PARENTAL LEAVE
(1) Parental leave shall include maternity leave, paternity

leave and adoption leave.
(1A) Eligibility for—

(a) Maternity Leave—
An employee who becomes pregnant shall,
upon production to her employer of a certifi-
cate from a duly certified medical practitioner
stating the presumed date of her confinement,
be entitled to maternity leave provided that
she has had not less than 12 months’ continu-
ous service with that employer immediately
preceding the date upon which she proceeds
upon such leave.

(b) Paternity Leave
A male employee shall, upon production to
the employer of a certificate from a duly cer-
tified medical practitioner stating the
presumed date of confinement of the employ-
ee’s spouse or defacto spouse, be entitled to
paternity leave provided that the employee has
had not less than 12 months’ continuous serv-
ice with that employer immediately preceding
the date upon which the employee proceeds
upon such leave.

(c) Adoption Leave
An employee with whom a child has been
placed with a view to adoption of the child by
the employee shall be entitled to adoption
leave provided that the employee has had not
less than 12 months’ continuous service with
that employer immediately preceding the date
upon which the employee proceeds upon such
leave and provided that the child—

 (i) is not the natural child or step-child of
the employee or the employee’s spouse
or defacto spouse; and

 (ii) is less than 5 years of age; and
(iii) has not lived continuously with the

employee for 6 months or longer.
For the purposes of this clause—

(iv) An employee shall include a part-time
employee but shall not include an em-
ployee engaged upon casual or
seasonal work.

(v) Maternity leave, paternity leave and
adoption leave shall mean unpaid ma-
ternity leave, paternity leave and
adoption leave.

(2) Period of Leave and Commencement of Leave—
(a) Subject to sub-clauses (3) and (6) hereof, the period

of parental leave shall be for an unbroken period of
up to 52 weeks and shall, in the case of maternity
leave, include a period of 6 weeks’ compulsory leave
to be taken immediately before the presumed date
of confinement and a period of 6 weeks’ compul-
sory leave to be taken immediately following
confinement unless in the case of the period before
the presumed date of confinement, a medical practi-
tioner has certified the employee is fit to work.

(b) An employee shall, not less than 10 weeks prior to
the intended date of commencement of parental
leave, give notice in writing to the employer stating
the employee’s intention to take such leave.

(c) An employee shall give not less than 4 weeks’ no-
tice in writing to the employer of the date upon which
the employee proposes to commence parental leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this clause as
a consequence of failure to give the stipulated pe-
riod of notice in accordance with paragraph (c) hereof

if such failure is occasioned by the employee’s or
the employee’s spouse or defacto spouse’s confine-
ment occurring earlier than the presumed date.

(e) An employee who has given notice of his or her in-
tention to take parental leave or who is actually taking
parental leave is to notify the employer of particu-
lars of any period of parental leave taken or to be
taken by the employee’s spouse or defacto spouse in
relation to the same child. Such notice is to be sup-
ported by a statutory declaration by the employee as
to the truth of the particulars notified.

(f) An employee is not entitled to take parental leave at
the same time as the employee’s spouse or defacto
spouse except in respect of 1 weeks parental leave—

(i) taken by the male parent immediately after the
birth of the child; or

(ii) taken by the employee and the employee’s
spouse or defacto spouse immediately after a
child has been placed with them with a view
to their adoption of the child.

(g) The entitlement to parental leave is reduced by any
period of parental leave taken by the employee’s
spouse or defacto spouse in relation to the same child
except for the period of 1 weeks leave referred to in
subparagraph (f).

(3) Transfer to a Safe Job in the case of Maternity
Leave—

(a) Where in the opinion of a duly qualified medical
practitioner, illness or risks arising out of the preg-
nancy or hazards connected with the work assigned
to the employee make it inadvisable for the employee
to continue at her present work, the employee shall,
if the employer deems it practicable, be transferred
to a safe job at the rate and on the conditions attach-
ing to that job until the commencement of maternity
leave.

(b) If the transfer to a safe job is not practicable, the
employee may, or the employer may require the
employee to, take leave for such period as is certi-
fied necessary by a duly qualified medical
practitioner. Such leave shall be treated as maternity
leave for the purposes of sub-clauses (7), (8), (9)
and (10) hereof.

(4) Variation of Period of Parental Leave—
(a) Provided the addition does not extend the parental

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the
employer, by the employee giving not less than 14
days’ notice in writing stating the period by which
the leave is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days’ notice in writing stating the pe-
riod by which the leave is to be shortened.

(5) Cancellation of Parental Leave—
(a) Parental leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee
terminates other than by the birth of a living child.

(b) Where the pregnancy of an employee then on ma-
ternity leave, or that of an employee’s spouse or
defacto spouse terminates other than by the birth of
a living child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed 4 weeks from the date of
notice in writing by the employee to the employer
that the employee desires to resume work.

(6) Special Maternity Leave and Sick Leave—
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) she shall be entitled to such period of un-
paid leave (to be known as special
maternity leave) as a duly qualified medi-
cal practitioner certifies as necessary before
her return to work, or
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(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical
practitioner certifies as necessary before her return
to work, provided that the aggregate of paid sick
leave, special maternity leave and maternity leave
shall not exceed 52 weeks.

(c) For the purposes of sub-clauses (7), (8) and (9)
hereof, maternity leave shall include special mater-
nity leave.

(d) An employee returning to work after the comple-
tion of a period of leave taken pursuant to this
sub-clause shall be entitled to the position which she
held immediately before proceeding on such leave
or, in the case of an employee who was transferred
to a safe job pursuant to sub-clause (3), to the posi-
tion she held immediately before such transfer.

(e) Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and wage to that of her
former position.

(7) Parental Leave and Other Leave Entitlements—
Provided the aggregate of leave including leave taken pur-

suant to sub-clauses (3) and (6) hereof does not exceed 52
weeks.

(a)  An employee may, in lieu of or in conjunction with
parental leave, take any annual leave or long service leave or
any part thereof to which the employee is then entitled.

(b) Paid sick leave or other paid authorised absences (ex-
cluding annual leave or long service leave), shall not be
available to an employee during the employee’s absence on
parental leave.

(8) Effect of Parental Leave on Employment—
Notwithstanding any other provision to the contrary, ab-

sence on parental leave shall not break the continuity of service
of an employee but shall not be taken into account in calculat-
ing the period of service for any purpose of this Award.

(9) Termination of Employment—
(a) An employee on parental leave may terminate his or

her employment at any time during the period of
leave by notice given in accordance with this Award.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or on
the ground of the employee’s absence on parental
leave, but otherwise the rights of an employer in re-
lation to termination of employment are not hereby
affected.

(10) Return to Work after Parental Leave—
(a) An employee shall confirm his or her intention of

returning to work by notice in writing to the em-
ployer giving not less than 4 weeks prior to the
expiration of the employee’s period of parental leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) hereof, shall be entitled to
the position which the employee held immediately
before proceeding on parental leave or, in the case
of an employee who was transferred to a safe job
pursuant to sub-clause (3), to the position which the
employee held immediately before such transfer.
Where such position no longer exists but there are
other positions available for which the employee is
qualified and the duties of which the employee is
capable of performing, the employee shall be enti-
tled to a position as nearly comparable in status and
wage to that of the employee’s former position.

(11) Replacement Employees—
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
parental leave.

(b) Before an employer engages a replacement employee
under this sub-clause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising his or her
rights under this clause, the employer shall inform
that person of the temporary nature of the promo-
tion or transfer and of the rights of the employee
who is being replaced.

(d) Provided that nothing in this sub-clause shall be con-
strued as requiring an employer to engage a
replacement employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
his or her employment continues beyond the 12
months qualifying period.

19.  Clause 44.—Trainees: Delete this clause and insert in
lieu thereof the following new clause 44.—National Training
Wage:

44.—NATIONAL TRAINING WAGE
The terms of the federal National Training Wage Award 2000

(as subsequently amended from time to time) apply to this
award provided the following clauses and Schedules are ex-
cluded—

• Clause 3.—Anti-discrimination
• Clause 4.—Parties Bound
• Clause 6.—Super-session
• Clause 7.—Period of Operation
• Schedule A
• Schedule B

20. Clause 45.—Enterprise Flexibility: Immediately follow-
ing this clause insert the following new clauses—Clause
46.—Changes with Significant Effect and Redundancy, Clause
47.—Right of Entry, Clause 48.—Redundancy, Clause 49.—
Anti-Discrimination, Clause 50.—No Extra Claims, Clause
51.—Further Claims and Clause 52. Union Delegates and
Meetings as follows—

46.—CHANGES WITH SIGNIFICANT EFFECT AND
REDUNDANCY

(1) In this clause—
“employee” does not include a casual employee or an

apprentice or industrial trainee within the meaning of the
Industrial Training Act 1975 (WA);

“redundant” means being no longer required by an em-
ployer to continue doing a job because, for a reason that
is not a usual reason for change in the employer’s work-
force, the employer has decided that the job will not be
done by any person.

(2)  For the purposes of this clause, an action of an em-
ployer has a significant effect on an employee if —

(a) there is to be a major change in the —
(i) composition, operation or size of; or

(ii) skills required in,
the employer’s work-force that will affect the em-
ployee;

(b) there is to be elimination or reduction of —
(i) a job opportunity;

(ii) a promotion opportunity; or
(iii) job tenure,

for the employee;
(c) the hours of the employee’s work are to significantly

increase or decrease;
(d) the employee is to be required to be retrained;
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(e) the employee is to be required to transfer to another
job or work location; or

(f) the employee’s job is to be restructured.
(3) Where an employer has decided to —

(a) take action that is likely to have a significant effect
on an employee; or

(b) make an employee redundant,
the employee is entitled to be informed by the employer, as
soon as reasonably practicable after the decision has been
made, of the action or the redundancy, as the case may be, and
discuss with the employer the matters mentioned in sub-clause
(4) of this clause.

(4) The matters to be discussed are —
(a) the likely effects of the action or the redundancy in

respect of the employee; and
(b) measures that may be taken by the employee or the

employer to avoid or minimize a significant effect,
as the case requires.

(5)  Nothing in this clause requires an employer, when pro-
viding information or holding a discussion under this clause
to disclose information that may seriously harm—

(a) the employer’s business undertaking; or
(b) the employer’s interest in the carrying on, or dispo-

sition, of the business undertaking.
(6) (a) An employee who has been informed that he or she

has been, or will be, made redundant is entitled to paid leave
of up to 8 hours for the purpose of being interviewed for fur-
ther employment.

(b) The 8 hours need not be consecutive.
(c) An employee who claims to be entitled to paid leave

under paragraph (a) is to provide to the employer evidence
that would satisfy a reasonable person of the entitlement.

(d) Payment for leave under paragraph (a) is to be made at
the rate the employee would have been paid if the leave was
not taken.

47.—RIGHT OF ENTRY
(1) Subject to the Act and this clause the Secretary of the

Union or an authorised official, officer or employee of the
Union shall be permitted to enter the employer’s premises.

(2) The right of entry is only to be exercised—
(a) after reasonable notice of not less than 24 hours to

the employer;
(b) during hours that work is being performed (includ-

ing during meal breaks) for the employer by
employees covered by this award;

(c) so as to not interfere with the work being performed;
(d) in compliance with the employer’s reasonable secu-

rity and health and safety requirements; and
(e) to enter—

(i) a reasonable place agreed to between the em-
ployer and the Union and such agreement shall
not be unreasonably withheld; or

(ii) if agreement on a reasonable place is not
reached, the staff lunchroom or staff canteen
or other area the relevant employees usually
take their recognised meal or rest breaks.

(3) The Secretary of the Union or an authorised official,
officer or employee of the Union shall not, without the per-
mission of the employer, interview an employee at any time
other than the employee’s recognised meal or rest break.

48.—REDUNDANCY
(1) Definition
Redundancy occurs when an employer decides that the

employer no longer wishes the job the employee has been
doing to be done by anyone and this is not due to the ordinary
and customary turnover of labour.

(2) Transfer to lower paid duties
Where an employee is transferred to lower paid duties by

reason of redundancy the same period of notice must be given
as the employee would have been entitled to if the employ-
ment had been terminated and the employer may at the

employer’s option, make payment in lieu thereof of an amount
equal to the difference between the former ordinary rate of
pay and the new ordinary time rate for the number of weeks
of notice still owing.

(3) Severance pay
In addition to the period of notice prescribed for ordinary

termination in clause 7—Contract of Service an employee
whose employment is terminated by reason of redundancy
must be paid, subject to further order of the Commission, the
following amount of severance pay in respect of a continuous
period of service—

Period of continuous service Severance
pay

1 year or less nil
1 year and up to the completion of 2 years 4 weeks’ pay
2 years and up to the completion of 3 years 6 weeks’ pay
3 years and up to the completion of 4 years 7 weeks’ pay
4 years and over 8 weeks’ pay
(4) Week’s pay means the ordinary time rate of pay for the

employees concerned.
Provided that the severance payments shall not exceed the

amount which the employee would have earned if employ-
ment with the employer had proceeded to the employee’s
normal retirement date.

(5) Employee leaving during notice period
An employee whose employment is terminated by reason

of redundancy may terminate his/her employment during the
period of notice and, if so, will be entitled to the same ben-
efits and payments under this clause had they remained with
the employer until the expiry of such notice. However, in this
circumstance the employee will not be entitled to payment in
lieu of notice.

(6) Alternative employment
An employer, in a particular redundancy case, may make

application to the Commission to have the general severance
pay prescription varied if the employer obtains acceptable al-
ternative employment for an employee.

(7) Time off during notice period
(a) During the period of notice of termination given by

the employer an employee shall be allowed up to
one day’s time off without loss of pay during each
week of notice for the purpose of seeking other em-
ployment.

(b) If the employee has been allowed paid leave for more
than one day during the notice period for the pur-
pose of seeking other employment, the employee
shall, at the request of the employer, be required to
produce proof of attendance at an interview or he or
she shall not receive payment for the time absent.
For this purpose a statutory declaration will be suf-
ficient.

(8) Superannuation benefits
(a) Subject to further order of the Commission where

an employee who is terminated receives a benefit
from a superannuation scheme, he or she shall only
receive under sub-clause (3) (above) hereof the dif-
ference between the severance pay specified in that
clause and the amount of the superannuation benefit
he or she receives which is attributable to employer
contributions only.

(b) If this superannuation benefit is greater than the
amount due under sub-clause (3) hereof then he or
she shall receive no payment under that clause.

(9) Employees exempted
(a) This clause shall not apply where employment is ter-

minated as a consequence of conduct that justifies
instant dismissal including inefficiency within the
first fourteen days, neglect of duty or misconduct,
and in the case of casual employees, apprentices or
employees engaged for a specific period of time or
for a specific task or tasks.

(b) Notwithstanding the foregoing provisions trainees
who are engaged for a specific period of time shall,
once the traineeship is completed and provided that
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the trainee services are retained, have all service in-
cluding the training period counted in determining
entitlements. In the event that a trainee is terminated
at the end of his or her traineeship and is re-engaged
by the same employer within six months of such
termination the period of traineeship shall be counted
as service in determining any future redundancy
entitlements.

(10) Employers exempted
Subject to an order of the Commission, in a particular re-

dundancy case, this clause shall not apply to employers who
employ less than fifteen employees.

(11) Incapacity to pay
An employer, in a particular redundancy case, may make

application to the Commission to have the general severance
pay prescription varied on the basis of the employer’s inca-
pacity to pay.

49.—ANTI-DISCRIMINATION
(1) It is the intention of the respondents to this award to

respect and value the diversity of the work force by helping to
prevent and eliminate discrimination on the basis of race, col-
our, sex, sexual preference, age, physical or mental disability,
marital status, family responsibilities, pregnancy, religion,
political opinion, natural extraction or social origin.

(2) Accordingly, in fulfilling their obligations under the dis-
pute avoidance and settling clause, the respondents must make
every endeavour to ensure that neither the award provisions
nor their operation are directly or indirectly discriminatory in
their effects.

(3) Nothing in this clause is taken to affect:
(a) any different treatment (or treatment having differ-

ent effects) which is specifically exempted under the
State or Commonwealth anti-discrimination legis-
lation;

(b) junior rates of pay;
(c) an employee, employer or registered organisation,

pursuing matters of discrimination in any State or
federal jurisdiction, including by application to the
Human Rights and Equal Opportunity Commission;

(d) a reason for terminating employment if the reason is
based on the inherent requirements of the particular
position concerned; or

(e) a reason for terminating a person’s employment as a
member of the staff of an institution that is conducted
in accordance with the doctrines, tenets, beliefs or
teachings of a particular religion or creed, if the
employer terminates the employment in good faith
to avoid injury to the religious susceptibilities of
adherents of that religion or creed.

50.—NO EXTRA CLAIMS
(1) Except for the excluded matters listed below and as pro-

vided for in sub-clause (3) of this clause, for the period to 1
July 2002 the Union or any respondent employer shall not
make any further claim for a variation to the award other than
for a variation to give effect to any wage increases in accord-
ance with a State Wage Case decision (provided that a claim
for variation having the effect of varying the award above or
below the safety net is not allowed by this State Wage Case
decision exception).

(2) The excluded matters are—
Union badges;
family leave;
bereavement leave;
additional classifications;
rates of pay for Gardeners; and
employer obligation to offer award employment at the
time of engagement.

(3) The limitation in sub-clause (1) of this clause on further
award variations shall extend to 1 July 2003 for the follow-
ing—

penalty rates for ordinary hours for casuals on week-ends
or public holidays; and
‘additional rates’ for ordinary hours for casuals.

51.—FURTHER CLAIMS
(1) The consent variations made to the award in applica-

tions 379 of 1995 and 580 of 1994 do not prejudice either
party in respect of any further claim made after 1 July 2003 in
relation to the following matters or matters that reasonably
relate to those matters—

penalty rates for ordinary hours for casuals on week-ends
or public holidays; and
‘additional rates’ for ordinary hours for casuals.

(2) The parties will not seek to rely on the consent varia-
tions as a basis for any future claims of the above matters and
any such claim must be established on its merits.

(3) Further, the parties agree that in any future arbitration of
the above matters the onus lies with the party then seeking the
variation.

52.—UNION DELEGATES AND MEETINGS
(1) In an establishment a Union Delegate may be elected by

the employees. Such Delegate shall be recognised by the em-
ployer, and shall be allowed all necessary time during working
hours to submit to the employer industrial matters affecting
the employees whom he represents and further shall be al-
lowed reasonable time during working hours to attend to any
industrial dispute or industrial matter that may arise affecting
the employees in that establishment.

(2) The Union and an employer may agree to further del-
egates having regard for the size of the establishment and the
shift arrangements for the work performed.

(3) Prior to the intended dismissal of a Union Delegate, the
employer shall notify the union accordingly of the reasons for
such dismissal.

(4) (a) At each employer’s establishment the union shall be
allowed to convene one “Union Meeting” each year, during
ordinary working hours, in accordance with the following
conditions—

(i) such meeting shall be held on any day of the week
other than a Thursday, Friday or Saturday, Sunday
or public holiday;

 (ii) the duration of such meeting shall not exceed three
hours;

(iii) the time, date and venue of such meeting shall be
agreed between the Union and the employer;

 (iv) each employee attending the meeting during ordi-
nary rostered working hours, shall be paid for such
hours, provided that the employee produces satis-
factory evidence of having been in attendance at the
meeting to his or her employer.

(b) For the purposes of this sub-clause and by agreement
between the Union and the employer, the term “Union Meet-
ing”, may mean several individual meetings held at different
times, dates and venues to discuss the same subject matter
provided that an employee shall only be entitled to attend or
be paid for attending one (1) meeting each year.

(5) To avoid doubt, agreement in this clause may not be
unreasonably withheld.

21. Schedule A—Named Union Party: Delete the words “The
Federated Liquor and Allied Industries Employees’ Union of
Australia, Western Australian Branch, Union of Employees”
and insert the following in lieu thereof—

The Australian Liquor, Hospitality and Miscellaneous Em-
ployees Union, Western Australian Branch

22. Schedule B—Respondents:
(A) Delete this schedule and insert in lieu thereof the

following—

SCHEDULE B—RESPONDENTS
Belmont Park Motel
Railton Private Hotel
Park Lane Apartments
Country Women’s Association Hostel
Girls’ Friendly Society Lodge
Y.M.C.A. Hostel
Y.W.C.A. Hostel
Amelia House
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Kings Park Lodge
John Wilson Lodge
Auto Lodge
Swanview Motel
Southway Service Flats
Town Lodge
Highway Motel
Toorak Lodge
Arkaba Inn
Rose & Crown Hotel
Mt. Lawley Guest House
Hamersley Cottage
Gildercliffe Lodge
Matilda Gard Hostel
Devonia Lodge
Highway Marquis Motel
Transway Motel
Highway Motel
Highway Motel
Surrey House Private Hotel
Northam Motel
Hacienda Motel
Highway Motel
Highway Motel
Western Australian Hotels and Hospitality Association In-

corporated (Union of Employers)
(B) Schedule B—Respondents: Immediately following

this schedule insert a new Schedule C—Letter to Employees
as follows—

SCHEDULE C—LETTER TO EMPLOYEES

[EMPLOYER LETTERHEAD]

‘WITHOUT PREJUDICE’
(date)
(Employee Name)
(Employee Address)
Dear (Employee Name)
Your terms and conditions of employment are governed by

the (insert award name) (“the Award”).
The Award has recently been amended by the Western Aus-

tralian Industrial Relations Commission to provide a new
classification structure and wage rates and to increase the
loadings payable to casual employees. There is a phase-in
period for the wage increases and the casual loadings. A
number of other changes have also been made to the Award.

The Award provides that the new classification structure and
wage rates be implemented in the following steps—

Step 1
An immediate translation of all employees into pre-de-
termined levels in the new classification structure with
effect from 21 February 2001.
Step 2
As soon as practicable but by no later than 31 March
2001, the employer must notify each employee, in writ-
ing, of the classification of work the employee is required
by the employer to perform. The employer must then
ensure each employee is properly classified and paid in
accordance with the new classification structure effec-
tive from the first pay period commencing after 1 July
2001.

Our review of your duties has been completed and
you are advised that effective from the first pay pe-
riod commencing after 1 July 2001 your new
classification is that of … … ….
For your assistance, a copy of the definitions from
the Award relevant to your work is attached.

If you dispute the correctness or fairness of the above
classification the Award requires that you shall firstly
notify the employer, in writing, of your views. The em-
ployer and the employee are then required to meet and

make reasonable efforts to resolve any dispute. You may
be represented by the Union in these discussions. The
Australian Liquor, Hospitality and Miscellaneous Em-
ployees Union, Western Australian Branch (“the LHMU”)
may be contacted on telephone 9388 5400 or 1800 199
890 (for country callers).
If the dispute is not resolved by those discussions either
party may then seek to have the matter dealt with in ac-
cordance with the disputes settling procedure in the
Award. If you require any further information regarding
these matters, you may contact …(insert employer con-
tact name and telephone) or the Union.

Yours faithfully
Manager

RESTAURANT, TEAROOM AND CATERING
WORKERS’ AWARD, 1979.

No. R48 of 1978.
2001 WAIRC 02147

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
WESTERN AUSTRALIAN HOTELS
AND HOSPITALITY ASSOCIATION
INCORPORATED (UNION OF
EMPLOYERS) AND OTHERS,
RESPONDENTS

CORAM COMMISSION IN COURT SESSION
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING
COMMISSIONER A R BEECH

DELIVERED WEDNESDAY, 21 FEBRUARY 2001
FILE NO/S APPLICATION 381 OF 1995 AND 582

OF 1994
CITATION NO. 2001 WAIRC 02147
_______________________________________________________________________________

Result Award varied.
Representation
Applicant Mr D. Kelly on behalf of the applicant.
Respondents Mr G. Blyth (as agent) on behalf of those

persons for whom he has filed warrants
to appear.

Ms K. Appleyard (of counsel) on behalf of McDonald’s
Australia Ltd and its franchisees.

_______________________________________________________________________________

Order.
HAVING HEARD Mr D. Kelly on behalf of the applicant and
Mr G. Blyth (as agent) on behalf of those persons for whom
he has filed warrants to appear and Ms K. Appleyard (of coun-
sel) on behalf of McDonald’s Australia Ltd and its franchisees,
the Commission in Court Session, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, and
by consent, hereby orders—

THAT the Restaurant, Tearoom and Catering Workers’
Award, 1979 be varied in accordance with the following
schedule and that such variation shall have effect from
21 February 2001.

(Sgd.) W. S. COLEMAN,
[L.S.] Commission in Court Session.
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Schedule.
1. Clause 2.—Arrangement: Delete this clause and insert in

lieu thereof the following—

2.—ARRANGEMENT
1. Title
2. Arrangement
3. Area
4. Scope
5. Term
6. Definitions
7. Contract of Service
8. Hours
9. Additional Rates for Ordinary Hours

10. Overtime
10A. Translation of Casual Employees

11. Casual Employees
12. Part-Time Employees
13. Meal Breaks
14. Meal Money
15. Sick Leave
16. Bereavement Leave
17. Holidays
18. Annual Leave
19. Long Service Leave
20. Payment of Wages

20A. Translation of Full-Time and Part-Time Employees
21. Wages

21A. Minimum Wage—Adult Males & Females
22. Junior Employees
23. Apprentices
24. Option for Annualised Salary
25. Higher Duties
26. Uniforms and Laundering
27. Protective Clothing
28. Workers’ Equipment
29. No Reductions
30. Board and/or Lodging
31. Travelling Facilities
32 Record

33. Roster
34. Change and Rest Rooms
35. First Aid Kit
36. Posting of Award and Union Notices
37. Superannuation
38. Over Award Payments
39. Under-Rate Workers
40. Prohibition of Contracting Out of Award
41. Breakdowns
42. Location Allowance
43. Parental Leave
44. National Training Wage
45. Enterprise Flexibility
46. Changes with Significant Effect and Redundancy
47. Right of Entry
48. Redundancy
49. Anti-Discrimination
50. No Extra Claims
51. Further Claims
52. Union Delegates and Meetings
53. Temporary Exemption Clause

Appendix—Resolution of Disputes Requirement
Schedule A—Named Union Party
Schedule B—Respondents
Schedule C—Letter to Employees
Appendix—S 49B—Inspection of Records Require-
ments
Appendix—McDonald’s Australia Limited
Franchisees

2. Clause 6.—Definitions—Delete this clause and insert in
lieu thereof the following—

6.—DEFINITIONS
(1) Restaurant and/or Tearoom means any meal room,

dining room, grill room, coffee shop, tea shop, oyster shop,
fish cafe, cafeteria or hamburger shop and includes any place,
building, or part thereof, stand, stall, tent, vehicle or boat in
or from which food is sold or served for consumption on the
premises and also includes any establishment or place where

food is prepared and/or cooked to be sold or served for con-
sumption elsewhere.

(2) (a) Catering establishment means any building or place
where meals and/or light refreshments and/or drinks are served
and provided for weddings, parties, dances, social functions,
theatres, festivals, fairs, exhibition buildings, cultural centres,
convention centres, entertainment centres, racecourses,
showgrounds, sporting grounds, and the like.

(b) Catering Contractor means any person, firm, company
or corporation carrying on business as a Catering Contractor
in the provision of catering and ancilliary services for any
social, commercial, industrial or other purpose or function.

(3) Food and Beverage Attendant Grade 1 means an em-
ployee who is engaged in any of the following—

(a) picking up glasses;
(b) emptying ashtrays;
(c) general assistance to food and beverage attendants

of a higher grade not including service to custom-
ers;

(d) removing food plates;
(e) setting and/or wiping down tables;
(f) cleaning and tidying of associated areas.

(4) Food and Beverage Attendant Grade 2 means an em-
ployee who has not achieved the appropriate level of training
and who is engaged in any of the following—

(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;

(b) assisting in the cellar or bottle department;
(c) undertaking general waiting duties of both food and/

or beverage including cleaning of tables;
(d) receipt of monies;
(e) attending a snack bar;
(f) engaged on delivery duties.

(5) Food and Beverage Attendant Grade 3 means an em-
ployee who has the appropriate level of training and is engaged
in any of the following—

(a) supplying, dispensing or mixing of liquor including
the sale of liquor from the bottle department;

(b) assisting in the cellar or bottle department, where
duties could include working up to four hours per
day (averaged over the relevant work cycle) in the
cellar without supervision;

(c) undertaking general waiting duties of both food and
liquor including cleaning of tables;

(d) receipt and dispensing of monies;
(e) engaged on delivery duties; or
(f) in addition to the tasks performed by a food and

beverage attendant grade 2 the employee is also in-
volved in—

(i) the operation of a mechanical lifting device;
or

(ii) attending a wagering (e.g. TAB) terminal, elec-
tronic gaming terminal or similar terminal.

(g) and/or means an employee who is engaged in any of
the following—

(i) full control of a cellar or liquor store (includ-
ing the receipt, delivery and recording of goods
within such an area);

(ii) mixing a range of sophisticated drinks;
(iii) supervising food and beverage attendants of

a lower grade;
(iv) taking reservations, greeting and seating

guests;
(v) training food and beverage attendants of a

lower grade.
(6) Food and Beverage Attendant (Tradesperson)

Grade 4 means an employee who has completed an appren-
ticeship in waiting or who has passed the appropriate trade
test and as such carries out specialised skilled duties in a fine
dining room or restaurant.
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(7) Food and Beverage Supervisor means an employee
who has the appropriate level of training including a supervi-
sory course and who has the responsibility for supervision,
training and co-ordination of food and beverage staff, or stock
control for a bar or series of bars.

(8) Liquor Service Employee means a person employed to
sell or dispense liquor in bars and/or bottle departments or
shops and includes a cellar employee.

Kitchen
(9) Kitchen Attendant Grade 1 means an employee engaged

in any of the following—
(a) general cleaning duties within a kitchen or food

preparation area and scullery, including the clean-
ing of cooking and general utensils used in a kitchen
and restaurant;

(b) assisting employees who are cooking;
(c) assembly and preparation of ingredients for cook-

ing; or
(d) general pantry duties.

(10) Kitchen Attendant Grade 2 means an employee who
has the appropriate level of training, and who is engaged in
specialised non-cooking duties in a kitchen or food prepara-
tion area, or supervision of kitchen attendants.

(11) Kitchen Attendant Grade 3 means an employee who
has the appropriate level of training including a supervisory
course, and has the responsibility for the supervision, train-
ing and co-ordination of kitchen attendants of a lower grade.

(12) Cook Grade 1 means an employee who carries out
cooking of breakfasts and snacks, baking, pastry cooking or
butchering.

(13) Cook Grade 2 means an employee who has the appro-
priate level of training and who performs cooking duties
including baking, pastry cooking or butchering.

(14) Cook (Tradesperson) Grade 3 means a “commi chef”
or equivalent who has completed an apprenticeship or who
has passed the appropriate trade test, and who is engaged in
cooking, baking, pastry cooking or butchering duties.

(15) Cook (Tradesperson) Grade 4 means a “demi chef”
or equivalent who has completed an apprenticeship or has
passed the appropriate trade test and who is engaged to per-
form general or specialised cooking, butchering, baking or
pastry cooking duties and/or supervises and trains other cooks
and kitchen employees.

(16) Cook (Tradesperson) Grade 5 means a “chef de partie”
or equivalent who has completed an apprenticeship or has
passed the appropriate trade test in cooking, butchering, bak-
ing or pastry cooking and has completed additional appropriate
training who performs any of the following—

(a) general and specialised duties including supervision
or training of other kitchen staff;

(b) ordering and stock control; or
(c) solely responsible for other cooks and other kitchen

employees in a single kitchen establishment.

Guest Service
(17) Guest Service Grade 1 means an employee who per-

forms any of the following—
(a) laundry and/or linen duties which may include mi-

nor repairs to linen or clothing such as buttons, zips,
seams, and working with flat materials;

(b) performs general cleaning duties; or
(c) parking guest cars.

(18) Guest Service Grade 2 means an employee who has
not achieved the appropriate level of training and who is en-
gaged in any of the following—

(a) assisting in the dry cleaning process;
(b) cleaning duties using specialised equipment and

chemicals; or
(19) Guest Service Grade 3 means an employee who has

the appropriate level of training and who is engaged in any of
the following—

(a) supervising guest service employees of a lower
grade;

(b) major repair of linen and/or clothing including
basic tailoring and major alterations and refitting;
or

(c) dry cleaning.
(20) Guest Service Grade 4 means an employee who has

completed an apprenticeship or who has passed the appropri-
ate trade test or otherwise has the appropriate level of training
to perform the work of a tradesperson in dry cleaning or tai-
loring.

(21) Appropriate Level of Training means—
(a) completion of a training course and the employee

qualifying for an appropriate certificate relevant to
the employee’s particular classification; or

(b) that the employee’s skills have been assessed to be
at least the equivalent of those attained through the
suitable course described in paragraph (a) of this sub-
clause assessment to be undertaken by a qualified
skills assessor.

(22) Introductory Level means the level of an employee
who enters the industry and who has not demonstrated the
competency requirements of level 1. Such an employee will
remain at this level for up to three months while the appropri-
ate training for level 1 is undertaken and assessment made to
move from the introductory level to level 1. At the end of
three months from entry, an employee will move to level 1
other than where agreement has been reached and recorded
between the employee and the employer that further training
of up to three months is required for the employee to achieve
competence for movement to level 1.

(23) Spread of Shift means the time which elapses from
the employee’s actual starting time to the employee’s actual
finishing time on each work period.

(24) Late Night Trading means that period of trading as
allowed by the Retail Trading Hours Act 1988 between the
hours of 6.00pm and 9.00pm.

(25) Non-working Day means any day upon which an em-
ployee, pursuant to the terms of the contract of employment,
is not available to the employer for the purposes of rostering
the ordinary hours of work.

(26) Rostered Day Off means any day (other than a
“Non-working Day” as defined) upon which an employee is
not rostered to work any ordinary hours of work: provided
that an employee’s rostered day off shall be a period of 24
hours commencing from the completion of an ordinary hours
work period.

3. Clause 7.—Contract of Service. Delete this clause and
insert in lieu thereof the following—

7.—CONTRACT OF SERVICE
(1) Subject to sub-clauses (7) and (8), an employer must not

terminate an employee’s employment unless—
(a) the employee has been given the required period of

notice (see sub-clauses (2) and (3) of this clause);
or

(b) the employee has been paid the required amount of
compensation instead of notice (see sub-clauses (4)
and (5) of this clause); or

(c) the employee is guilty of serious misconduct, that
is, misconduct of such a nature that it would be un-
reasonable to require the employer to continue the
employment of the employee concerned during the
required period of notice (see sub-clause (6) of this
clause).

(2) The required period of notice is to be worked out as
follows—

(a) first work out the period of notice using the table at
the end of this sub-clause; and

(b) then increase the period of notice by 1 week if the
employee—

(i) is over 45 years old; and
(ii) has completed at least 2 years of continuous

service with the employer.
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Employee’s period of continuous Period of notice
service with the employer
Not more than 1 year At least 1 week
More than 1 year but not more
than 3 years At least 2 weeks
More than 3 years but not more
than 5 years At least 3 weeks
More than 5 years At least 4 weeks

(3) For the purposes of sub-clause (2), the regulations made
under the Workplace Relations Act 1996 (Cth) apply and pre-
scribe events or other matters that must be disregarded, or
must in prescribed circumstances be disregarded, in ascertain-
ing a period of continuous service.

(4) The required amount of compensation instead of notice
must equal or exceed the total of all amounts that, if the em-
ployee’s employment had continued until the end of the
required period of notice, the employer would have become
liable to pay to the employee because of the employment con-
tinuing during that period.

(5) That total must be worked out on the basis of—
(a) the employee’s ordinary hours of work (even if they

are not standard hours); and
(b) the amounts ordinarily payable to the employee in

respect of those hours, including (for example) al-
lowances, loading and penalties; and

(c) any other amounts payable under the employee’s
contract of employment.

 (6) Without limiting the generality of the reference to seri-
ous misconduct in paragraph (1)(c), the regulations made under
the Workplace Relations Act 1996 (Cth) apply and may iden-
tify—

(a) particular conduct; or
(b) conduct in particular circumstances;

that falls within that reference.
(7) Terminations of employment occurring in circumstances

specified in the regulations made under the Workplace Rela-
tions Act 1996 (Cth) that relate to the succession, assignment
or transmission of the business of the employer concerned
apply and are excluded from the operation of this clause.

(8) The period of notice in this clause does not apply to
casual employees, employees on probation, apprentices or
employees engaged for a specified period of time or for a spe-
cific task or tasks.

(9) The notice of termination to be given by an employee
is—

Employee’s Period of continuous
service with the employer Period of Notice
In the first year At least 1 day
In the second year At least 1 week
In the third and succeeding years At least 2 weeks

Provided the employer and the employee may agree to ac-
cept shorter notice periods, or payment or forfeiture, as the
case may be, in lieu of the above.

(10) If the employee fails to give the required notice or work
for the notice period, the employee forfeits ordinary wages
otherwise payable for that period of notice.

(11) Notwithstanding the provisions of this clause, an em-
ployer may dismiss an employee for misconduct, in which
case, the employee shall be paid all wages due up to the time
of dismissal.

(12) It shall be a term of employment that the employer
may direct an employee to carry out such duties as are within
the limits of the employee’s skill, competence and training.

(13) Upon commencement of employment an employee may
be subject to a probationary period of up to 3 months. The
probationary period is to enable the employer and the em-
ployee to assess each other for suitability for ongoing
employment.

(14) At any time prior to the expiry of the initial probation-
ary period the employer and the employee may agree, in
writing, for the probationary period to be extended for up to a
further 3 months provided that extension is reasonable having
regard to the nature and circumstances of the employment.

(15) At any time prior to the expiry of the probationary pe-
riod (including any extended period) the employer or the
employee may terminate the employment by giving not less
than 1 day’s notice or by the payment or forfeiture (as the
case requires) of 1 day’s pay in lieu of such notice.

4. Clause 8.—Hours: Delete this clause and insert in lieu
thereof the following—

8.—HOURS
(1) (a) Subject to this clause and except as provided else-

where in this award, the ordinary hours of work shall be 76
per fortnight.

(b) The ordinary hours of work shall be exclusive of meal
breaks and be so rostered that an employee shall not be re-
quired to commence work on more than ten days in each
fortnight.

(c) Each ordinary hours work period shall not be less than
four nor more than ten ordinary hours, and shall be worked
within a spread of shift not exceeding 12 hours. Provided that
no employee shall be rostered to work less than three hours
consecutively exclusive of meal breaks.

(d) Where an ordinary hours work period commences prior
to midnight on any day, that work period shall be deemed to
have been worked on the day upon which the ordinary hours
work period commenced. Provided, however, that the em-
ployee shall be paid the appropriate additional rates provided
in Clause 9.—Additional Rates for Ordinary Hours or Clause
17.—Holidays according to the actual hours worked in that
work period.

(2) (a) The employer shall have the right to roster the ordi-
nary hours of work for each employee according to the needs
of the business, but the employer shall, in the following cir-
cumstances, seek the agreement of each employee—

(i) where the work is to be rostered over more than seven
consecutive work periods; or

(ii) where the proposed rostered hours of work include
work periods exceeding eight ordinary hours work.

(b) Rostered days off shall be so arranged that, in circum-
stances where an employee’s work roster includes work periods
where more than eight ordinary hours are regularly worked,
two of such days shall be consecutive.

(3) (a) The roster for each employee shall provide for a mini-
mum of 10 consecutive hours break between the finish of
ordinary hours on one shift and the commencement of ordi-
nary hours on the following shift.

(b) A break of less than 10 but not less than 8 consecutive
hours may apply in the case of a change in shift at the em-
ployee’s request or a changeover of the roster or by agreement
(recorded and signed by both parties on the time and wages
record on each occasion) between the employer and employee.

5. Clause 10.—Overtime: Immediately following this clause
in a new Clause 10A.—Translation of Casual Employees as
follows—

10A.—TRANSLATION OF CASUAL EMPLOYEES
(1) This clause sets out the procedure to be followed to trans-

late casual employees from the classification and wages
structure in this award prior to 21 February 2001 to a new
classification and wages structure that will have effect on the
first pay period commencing on or after 1 July 2001.

(2) This clause is intended to minimise the potential for dis-
putes between an employer and an employee on the translation
and implementation of the new classification and wage struc-
ture. The clause does not diminish the employer’s obligation
to properly classify and pay an employee in accordance with
the new classification and wage structure from 1 July 2001
and an employer and an employee cannot contract out of the
provision of this award.

(3) From 21 February 2001 an employee previously classi-
fied in a classification of work shown in Column A of the
Table in sub-clause (4) of this clause shall be reclassified to
the classification shown immediately opposite in Column B.
Provided that an employee previously classified Bar Attend-
ant 2 shall be reclassified to Food and Beverage 3 where that
employee’s duties include the mixing of a range of sophisti-
cated drinks or duties as defined in sub-clause (3) of Clause
6.—Definitions of this award.
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(4) Despite the provisions of sub-clause (3) of Clause 11.—
Casual Employees of this award, from (date award varied) to
1 July 2001 a casual employee shall be paid only the follow-
ing hourly base rate of pay for any work performed—

Minimum
Classification  Hourly

Base Rate
Column A Column B 21 Feb 2001

N/A Introductory 10.54
Cleaner Guest Service Grade 1 10.85
Gardener Gardener
General Hand General Hand
Laundress Guest Service Grade 1
Lift Attd Guest Service Grade 1
Kitchen Hand Kitchen Attendant Grade 1
Yardman Yardman
Housemaid Guest Service Grade 2 10.98
Comm’aire Guest Service Grade 2
Hall Porter Guest Service Grade 2
Night Porter Night Porter
Waiter Food & Beverage Attendant

Grade 2
Steward Food & Beverage Attendant

Grade 2
Snack Bar Food & Beverage Attendant

Grade 2
Storeman Storeperson Grade 1
B’fast Cook Cook Grade 1
Bar Attd Food & Beverage Attendant

Grade 2
Cashier Food & Beverage Attendant

Grade 2
Butcher Cook Grade 1
Security Off Security Officer Grade 1
Cook Alone Cook Grade 2 11.27
Timekeeper Timekeeper/Security Officer

Grade 2
Cellarman Food & Beverage Attendant

Grade 3
Head Waiter Food & Beverage Attendant

Grade 3
Head Steward Food & Beverage Attendant

Grade 3
Hostess Food & Beverage Attendant

Grade 3
Maintenance Handyperson
Housekeeper/ Guest Service Grade 3
Supervisor
Qual Cook Cook Grade 3 11.86
Butcher Tradesperson
(Tradesperson) Butcher

Chef Cook Grade 4 12.62
— Cook Grade 5 12.70

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.]

(5) Despite the provisions of sub-clause (4) of this clause,
the provisions of Clause 29.—No Reductions of this award
apply.

(6) As soon as practicable but by no later than 31 March
2001 unless otherwise agreed between the Union and the
employer, the employer shall notify each employee, in writ-
ing in the form specified in Schedule C—Letter to Employees
of this award of the classification of work the employee is
required by the employer to perform.

(7) If an employee disputes the correctness or fairness of
the classification nominated by the employer, the employee
shall notify the employer, in writing, of the employee’s view.
The employer and the employee shall then meet and make
reasonable efforts to resolve any dispute.

(8) Where the dispute is not resolved by discussions be-
tween the employer and the employee, either party may then
seek to have the matter dealt with in accordance with the dis-
putes settling procedure.

(9) Nothing in this clause shall be read so as to exclude the
Union from representing its members.

(10) To avoid doubt, an employee shall be paid in accord-
ance with the provision of sub-clause (11) of this clause from
1 July 2001 regardless of whether or not any dispute has been
resolved.

(11) Despite the provisions of sub-clause (3) of Clause 11.—
Casual Employees of this award, from 1 July 2001 to 1 July
2003 a casual employee shall be paid only the following hourly
base rate of pay for any work performed—

Base $ per Hour

Level Classification 1.7.01 1.1.02 1.7.02 1.1.03 1.7.03

Introductory 10.54 10.54 10.54 10.54 10.54
Level 1 Food & Beverage

Attendant Grade 1
Kitchen Attendant Grade1
Guest Services Grade 1
Gardener
General Hand
Yardman 10.88 10.91 10.94 10.96 10.98

Level 2 Food & Beverage
Attendant Grade 2

Cook Grade 1
Kitchen Attendant

Grade 2
Night Porter
Storeperson Grade 1
Doorperson/Security

Officer Grade 1
Guest Services Grade 2 11.11 11.24 11.37 11.50 11.64

Level 3 Food & Beverage
Attendant Grade 3

Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3
Storeperson Grade 2
Timekeeper/Security Officer Grade 2
Handyperson
Forklift Driver 11.44 11.61 11.78 11.95 12.12

Level 4 Cook Grade 3
Storeperson Grade 3
Food & Beverage

Attendant Grade 4
 (Tradesperson)
Guest Service Grade 4 12.08 12.30 12.52 12.74 12.95

Level 5 Cook Grade 4
Food & Beverage

Supervisor
Guest Services

Supervisor 12.90 13.18 13.46 13.74 14.05
Level 6 Cook Grade 5 13.07 13.44 13.81 14.18 14.55

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.]

6. Clause 11.—Casual Employees: Delete this clause and
insert in lieu thereof the following—

11.—CASUAL EMPLOYEES
(1) A casual employee shall mean an employee engaged and

paid as such and whose employment may be terminated by
either the employer or the employee giving not less than 1
hours notice or the payment or forfeiture, as the case requires,
of 1 hours pay.

(2) A casual employee shall not be engaged for less than 2
consecutive hours each shift.

(3) A casual employee shall be paid only an hourly base
rate of pay that is an amount not less than 1/76th of the fort-
nightly rate prescribed in Clause 21.—Wages Rates for the
relevant classification for any work performed.

(4) In addition to the hourly base rate of pay prescribed in
sub-clause (3) of this clause, a casual employee shall also be
paid the following loading—

DAY % PENALTY RATE
21.2.01 1.7.01 1.1.02 1.7.02 1.1.03 1.7.03

Monday to
Friday 25 25 25 25 25 25

Saturday &
Sunday 25 30 35 40 45 50

Public Holiday 100 105 110 115 120 125

[All penalty rates are effective from the beginning of the
first pay period commencing on or after the date shown.]

(5) Where a shift commences on one day and ceases on the
following day, for each hour worked on that shift the employee
shall be paid at the rate applying to the day on which that hour
of work is actually performed.
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7. Clause 13.—Meal Breaks: Delete this clause and insert
in lieu thereof the following—

13.—MEAL BREAKS
(1) (a) Every employee shall be entitled to a meal break of

not less than one half hour nor more than one hour after not
more than six hours of work.

(b) Where it is not possible for the employer to grant a meal
break on any day, the said meal break shall be treated as time
worked and the employee shall be paid at the rate applicable
to the employee at the time such meal break is due, plus fifty
per cent of the prescribed ordinary hourly rate applying to
such employee, until such time as the employee is released
for a meal.

(2) In addition to a break for a meal, there may be one other
break of at least one hour during each shift. Such break may
be taken in conjunction with the meal break.

 (3) Where an employee is required to work 6 or more con-
secutive hours in a shift the employee shall also be entitled to
one (1) only paid break of 10 minutes at a time agreed be-
tween the employer and the employee provided that the
employer shall not require that the break be taken in the first
or last hour of any work period and the employee shall not
work more than 6 hours before either the paid or unpaid break
is taken.

(4) Nothing in sub-clause (3) shall affect an employee’s
entitlement to a paid break where such was afforded to an
employee under circumstances more favourable prior to the
inclusion of that sub-clause on 21 February 2001.

8. Clause 18.—Annual Leave. Delete sub-clause (1) of this
clause and insert in lieu thereof the following—

(1) (a) An employee is entitled to 4 consecutive weeks
paid annual leave after each 12 months con-
tinuous service with the same employer. Annual
leave accrues pro rata on a weekly basis.

(b) An employee and the employer shall attempt
to reach agreement on the taking of annual
leave provided that where no agreement is
reached the employer may direct the employee
to take annual leave, at a time suitable to the
employer, where such leave has not been taken
12 months after the completion of the service
year in which it accrued.

(c) Where an employer directs an employee to take
annual leave in accordance with paragraph (b)
of this sub-clause the employer shall give the
employee at least four (4) weeks’ notice.

(d) Where pursuant to paragraph (3) of sub-clause
(2) of the Long Service Leave provisions pub-
lished in Volume 64, Western Australian
Industrial Gazette at pages 1-4, the period of
continuous service which an employee has had
with the transmittor (including any such serv-
ice with any prior transmittor) is deemed to
be service of the employee with the transmittee
then that period of continuous service shall
be deemed to be service with the transmittee
for the purposes of this sub-clause.

9. Clause 20.—Payment of Wages: Immediately following
this clause insert a new Clause 20A.—Translation of Full-
Time and Part-Time Employees as follows—

20A.—TRANSLATION OF FULL-TIME AND
PART-TIME EMPLOYEES

(1) This clause sets out the procedure to be followed to trans-
late full-time and part-time employees from the classification
and wages in this award prior to 21 February 2001 to the new
classification and wages structure that will have effect from 1
July 2001.

(2) This clause is intended to minimize the potential for dis-
putes between an employer and an employee on the translation
and implementation of the new classification and wage struc-
ture. The clause does not diminish the employer’s obligation
to properly classify and pay an employee in accordance with
the new classification and wage structure from 1 July 2001
and an employer and an employee cannot contract out of the
provision of this award.

(3) From 21 February 2001 an employee previously classi-
fied in a classification of work shown in Column A of the
Table in sub-clause (4) of this clause shall be reclassified to
the classification shown immediately opposite in Column B.
Provided that an employee previously classified Bar Attend-
ant 2 shall be reclassified to Food and Beverage 3 where that
employee’s duties include the mixing of a range of sophisti-
cated drinks or duties as defined in sub-clause (3) of Clause
6.—Definitions of this award.

(4) Despite the provisions of Clause 21.—Wages of this
award, from 21 February 2001 to 1 July 2001 a full-time em-
ployee (pro-rata for a part-time employee) shall be paid not
less than—

$ per
Classification  Fortnight

Column A Column B 21 Feb 01

N/A Introductory 800.80
Cleaner Guest Service Grade 1 828.00
Gardener Gardener
General Hand General Hand
Laundress Guest Service Grade 1
Lift Attd Guest Service Grade 1
Kitchen Hand Kitchen Attendant Grade 1
Yardman Yardman
Housemaid Guest Service Grade 2 847.50
Comm’aire Guest Service Grade 2
Hall Porter Guest Service Grade 2
Night Porter Night Porter
Waiter Food & Beverage Attendant

Grade 2
Steward Food & Beverage Attendant

Grade 2
Snack Bar Food & Beverage Attendant

Grade 2
Storeman Storeperson Grade 1
B’fast Cook Cook Grade 1
Bar Attd Food & Beverage Attendant

Grade 2
Cashier Food & Beverage Attendant

Grade 2
Butcher Cook Grade 1
Security Off Security Officer Grade 1
Cook Alone Cook Grade 2 875.00
Timekeeper Timekeeper/Security Officer

Grade 2
Cellarman Food & Beverage Attendant

Grade 3
Head Waiter Food & Beverage Attendant

Grade 3
Head Steward Food & Beverage Attendant

Grade 3
Hostess Food & Beverage Attendant

Grade 3
Maintenance Handyperson
Housekeeper/ Guest Service Grade 3
Supervisor
Qual Cook Cook Grade 3 925.00
Butcher Tradesperson
(Qual) Butcher

Chef Cook Grade 4 985.00
— Cook Grade 5 1040.00

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.]

(5) Despite the provisions of sub-clause (4) of this clause,
the provisions of Clause 29.—No Reductions of this award
apply.

(6) As soon as practicable but by no later than 31 March
2001 unless otherwise agreed between the Union and the
employer, the employer shall notify each employee, in writ-
ing in the form specified in Schedule C—Letter to Employees
of this award, of the classification of work the employee is
required by the employer to perform.

(7) If an employee disputes the correctness or fairness of
the classification nominated by the employer, the employee
shall firstly notify the employer, in writing, of the employee’s
view. The employer and the employee shall then meet and
make reasonable efforts to resolve any dispute.
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(8) Where the dispute is not resolved by discussions be-
tween the employer and the employee, either party may then
seek to have the matter dealt with in accordance with the dis-
putes settling procedure.

(9) Nothing in this clause shall be read so as to exclude the
Union from representing its members.

(10) To avoid doubt, an employee shall be paid in accord-
ance with the provision of Clause 21.—Wages from 1 July
2001 regardless of whether or not any dispute has been re-
solved.

10. Clause 21.—Wages: Delete this clause and insert in lieu
thereof the following—

21.—WAGES
(1) The following shall be the minimum fortnightly rates of

wage payable to full-time employees covered by this award—
Base $ per Hour

Level Classification 1.7.01 1.1.02 1.7.02
Introductory 800.80 800.80 800.80

Level 1 Food & Beverage Attendant Grade 1
Kitchen Attendant Grade1
Guest Services Grade 1
General Hand
Yardman 830.00 832.00 834.20

Level 2 Food & Beverage Attendant Grade 2
Cook Grade 1
Kitchen Attendant Grade 2
Guest Services Grade 2 860.00 872.50 884.40

Level 3 Food & Beverage Attendant Grade 3
Cook Grade 2
Kitchen Attendant Grade 3
Guest Services Grade 3 890.00 905.00 921.00

Level 4 Cook Grade 3
Food & Beverage Attendant Grade 4
 (Tradesperson)
Guest Service Grade 4 945.00 965.00 984.40

Level 5 Cook Grade 4
Food & Beverage Supervisor 1010.00 1035.00 1067.80

Level 6 Cook Grade 5 1060.00 1080.00 1105.60

[All rates are effective from the beginning of the first pay
period commencing on or after the date shown.]

(2) Arbitrated Safety Net Adjustments
The rates of pay in this award include arbitrated safety net

adjustments available since December 1993, under the Arbi-
trated Safety Net Adjustment Principle.

These arbitrated safety net adjustments may be offset against
any equivalent amount in the rate of pay received by employ-
ees since 1 November 1991 above the rate prescribed in the
Award, except where such absorption is contrary to the terms
of an industrial agreement.

Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset arbitrated safety
net adjustments.

11. Clause 21A.—Minimum Wage—Adult Males & Fe-
males: Delete paragraph (a) of sub-clause (6) of this clause
and insert in lieu thereof the following—

(a) An apprentice, twenty one years of age or over, shall
not be paid less than the minimum weekly rate of
pay for an employee 21 years of age or more as pre-
scribed by the Minimum Weekly Pay Order
(provided the exclusion therein for apprentices shall
not apply) made pursuant to the Minimum Condi-
tions of Employment Act, 1993, as his ordinary rate
of pay in respect of the ordinary hours of work pre-
scribed by this award.

12. Clause 24.—Bar Work: Delete this clause and insert a
new Clause 24.—Option for Annualised Salary as follows—

24.—OPTION FOR ANNUALISED SALARY
(1) As an alternative to being paid by the week according to

Clause 21.—Wages of this award, by agreement between the
employer and the employee an employee can be paid at a rate
equivalent to an annual salary of at least 25 per cent or more
above the rate prescribed in Clause 21.—Wages times 26 for
the work being performed.

(2) In such cases, there is no requirement under Clause 9.—
Additional Rates for Ordinary Hours, Clause 10.—Overtime
and Clause 17.—Holidays, to pay penalty rates and overtime
in addition to the weekly award wage, provided that the sal-
ary paid over a year was sufficient to cover what the employee

would have been entitled to if all award overtime and penalty
rate payment obligations had been complied with.

(3) Provided further in the event of termination of employ-
ment prior to completion of a year the salary paid during such
period of employment will be sufficient to cover what the
employee would have been entitled to if all award overtime
and penalty rate payment obligations had been complied with.

(4) An employee being paid according to this clause will be
entitled to a minimum of eight days off per four-week cycle.
If such an employee is required to work on a public holiday,
they are entitled to a day off in lieu or a day added to their
annual leave entitlement.

(5) Where payment in accordance with this clause is adopted,
the employer shall keep a daily record of the hours worked by
an employee which shall show the date and start and finish
times of the employee for the day. The record shall be coun-
tersigned weekly by the employee and shall be kept at the
place of employment for a period of at least six years.

(6) This clause does not apply to casual employees.
13. Clause 28.—Workers Equipment: Immediately follow-

ing this clause insert a new Clause 29.—No Reductions as
follows—

29.—NO REDUCTIONS
Despite the provisions of this award, an existing employee

(including casuals) at 21 February 2001 who continues to be
employed with the same employer after that date shall not be
paid less than they would have been paid for the same work
under the provisions of the award as it stood prior to that date.

14. Clause 33.—Roster: Delete this clause and insert in lieu
thereof the following—

33.—ROSTER
(1) A roster of the ordinary working hours shall be exhib-

ited in each establishment in such place as it may be
conveniently and readily seen by each employee concerned.

(2) Such roster shall show—
(a) the name of each employee; and
(b) the hours to be worked by each employee each day.

(3) The roster shall be open for inspection to a duly accred-
ited representative of the union at such times as the “Record”
is so open for inspection.

(4) The roster shall be drawn up in such a manner as to
show the ordinary working hours of each employee (other
than a casual employee) for at least a week in advance of the
date of the roster, and may only be altered on account of the
sickness of any employee, or by mutual consent (recorded
and signed by both parties on the time and wages record) be-
tween the employee and the employer, or by the employer
giving at least three days’ notice of such alteration to the em-
ployee.

15. Clause 38.—Australian Traineeship System: Delete this
clause and insert a new Clause 38.—Over-Award Payments
as follows—

38.—OVER-AWARD PAYMENTS
(1) Any over award payments (however described) that were

payable to an employee (including casuals) under terms agreed
prior to 21 February 2001 may be set-off against any of the
additional amounts payable included by applications 381 of
1995 and 582 of 1994 on and from that date under any of the
following clauses—

• Clause 10A
• Clause 11
• Clause 21B
• Clause 21

(2) To avoid doubt, this provision does not apply to any
obligations accruing in any period prior to 21 February 2001.

(3) This provision does not apply to any variations to the
award made after 21 February 2001.

16. Clause 43.—Maternity Leave: Delete this clause and
insert a new Clause 43.—Parental Leave as follows—

43.—PARENTAL LEAVE
(1) Parental leave shall include maternity leave, paternity

leave and adoption leave.
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(1A) Eligibility for—
(a) Maternity Leave—

An employee who becomes pregnant shall, upon
production to her employer of a certificate from a
duly certified medical practitioner stating the pre-
sumed date of her confinement, be entitled to
maternity leave provided that she has had not less
than 12 months’ continuous service with that em-
ployer immediately preceding the date upon which
she proceeds upon such leave.

(b) Paternity Leave
A male employee shall, upon production to the em-
ployer of a certificate from a duly certified medical
practitioner stating the presumed date of confine-
ment of the employee’s spouse or defacto spouse,
be entitled to paternity leave provided that the em-
ployee has had not less than 12 months’ continuous
service with that employer immediately preceding
the date upon which the employee proceeds upon
such leave.

(c) Adoption Leave
An employee with whom a child has been placed
with a view to adoption of the child by the employee
shall be entitled to adoption leave provided that the
employee has had not less than 12 months’ continu-
ous service with that employer immediately
preceding the date upon which the employee pro-
ceeds upon such leave and provided that the child—

(i) is not the natural child or step-child of the
employee or the employee’s spouse or defacto
spouse; and

(ii) is less than 5 years of age; and
(iii) has not lived continuously with the employee

for 6 months or longer.
(d) For the purposes of this clause—

(i) An employee shall include a part-time em-
ployee but shall not include an employee
engaged upon casual or seasonal work.

(ii) Maternity leave, paternity leave and adoption
leave shall mean unpaid maternity leave, pa-
ternity leave and adoption leave.

(2) Period of Leave and Commencement of Leave—
(a) Subject to sub-clauses (3) and (6) hereof, the period

of parental leave shall be for an unbroken period of
up to 52 weeks and shall, in the case of maternity
leave, include a period of 6 weeks’ compulsory leave
to be taken immediately before the presumed date
of confinement and a period of 6 weeks’ compul-
sory leave to be taken immediately following
confinement unless in the case of the period before
the presumed date of confinement, a medical practi-
tioner has certified the employee is fit to work.

(b) An employee shall, not less than 10 weeks prior to
the intended date of commencement of parental
leave, give notice in writing to the employer stating
the employee’s intention to take such leave.

(c) An employee shall give not less than 4 weeks’ no-
tice in writing to the employer of the date upon which
the employee proposes to commence parental leave,
stating the period of leave to be taken.

(d) An employee shall not be in breach of this clause
as a consequence of failure to give the stipulated
period of notice in accordance with paragraph (c)
hereof if such failure is occasioned by the em-
ployee’s or the employee’s spouse or defacto
spouse’s confinement occurring earlier than the
presumed date.

(e) An employee who has given notice of his or her in-
tention to take parental leave or who is actually taking
parental leave is to notify the employer of particu-
lars of any period of parental leave taken or to be
taken by the employee’s spouse or defacto spouse in
relation to the same child. Such notice is to be sup-
ported by a statutory declaration by the employee as
to the truth of the particulars notified.

(f) An employee is not entitled to take parental leave at
the same time as the employee’s spouse or defacto
spouse except in respect of 1 weeks parental leave—

(i) taken by the male parent immediately after the
birth of the child; or

(ii) taken by the employee and the employee’s
spouse or defacto spouse immediately after a
child has been placed with them with a view
to their adoption of the child.

(g) The entitlement to parental leave is reduced by any
period of parental leave taken by the employee’s
spouse or defacto spouse in relation to the same child
except for the period of 1 weeks leave referred to in
paragraph (f) of this sub-clause.

(3) Transfer to a Safe Job in the case of Maternity Leave—
(a) Where in the opinion of a duly qualified medical

practitioner, illness or risks arising out of the preg-
nancy or hazards connected with the work assigned
to the employee make it inadvisable for the employee
to continue at her present work, the employee shall,
if the employer deems it practicable, be transferred
to a safe job at the rate and on the conditions attach-
ing to that job until the commencement of maternity
leave.

(b) If the transfer to a safe job is not practicable, the
employee may, or the employer may require the
employee to, take leave for such period as is certi-
fied necessary by a duly qualified medical
practitioner. Such leave shall be treated as maternity
leave for the purposes of sub-clauses (7), (8), (9)
and (10) of this clause.

(4) Variation of Period of Parental Leave—
(a) Provided the addition does not extend the parental

leave beyond 52 weeks, the period may be length-
ened once only, save with the agreement of the
employer, by the employee giving not less than 14
days’ notice in writing stating the period by which
the leave is to be lengthened.

(b) The period of leave may, with the consent of the
employer, be shortened by the employee giving not
less than 14 days’ notice in writing stating the pe-
riod by which the leave is to be shortened.

(5) Cancellation of Parental Leave—
(a) Parental leave, applied for but not commenced, shall

be cancelled when the pregnancy of an employee
terminates other than by the birth of a living child.

(b) Where the pregnancy of an employee then on ma-
ternity leave, or that of an employee’s spouse or
defacto spouse terminates other than by the birth of
a living child, it shall be the right of the employee to
resume work at a time nominated by the employer
which shall not exceed 4 weeks from the date of
notice in writing by the employee to the employer
that the employee desires to resume work.

(6) Special Maternity Leave and Sick Leave—
(a) Where the pregnancy of an employee not then on

maternity leave terminates after 28 weeks other than
by the birth of a living child then—

(i) she shall be entitled to such period of unpaid
leave (to be known as special maternity leave)
as a duly qualified medical practitioner certi-
fies as necessary before her return to work, or

(ii) for illness other than the normal consequences
of confinement she shall be entitled, either in
lieu of or in addition to special maternity leave,
to such paid sick leave as to which she is then
entitled and which a duly qualified medical
practitioner certifies as necessary before her
return to work.

(b) Where an employee not then on maternity leave suf-
fers illness related to her pregnancy, she may take
such paid sick leave as to which she is then entitled
and such further unpaid leave (to be known as spe-
cial maternity leave) as a duly qualified medical
practitioner certifies as necessary before her return
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to work, provided that the aggregate of paid sick
leave, special maternity leave and maternity leave
shall not exceed 52 weeks.

(c) For the purposes of sub-clauses (7), (8) and (9)
hereof, maternity leave shall include special mater-
nity leave.

(d) An employee returning to work after the comple-
tion of a period of leave taken pursuant to this
sub-clause shall be entitled to the position which she
held immediately before proceeding on such leave
or, in the case of an employee who was transferred
to a safe job pursuant to sub-clause (3), to the posi-
tion she held immediately before such transfer.
Where such position no longer exists but there are
other positions available, for which the employee is
qualified and the duties of which she is capable of
performing, she shall be entitled to a position as
nearly comparable in status and wage to that of her
former position.

(7) Parental Leave and Other Leave Entitlements—
Provided the aggregate of leave including leave taken pur-
suant to sub-clauses (3) and (6) hereof does not exceed
52 weeks.
(a) An employee may, in lieu of or in conjunction with

parental leave, take any annual leave or long service
leave or any part thereof to which the employee is
then entitled.

(b) Paid sick leave or other paid authorised absences
(excluding annual leave or long service leave), shall
not be available to an employee during the employ-
ee’s absence on parental leave.

(8) Effect of Parental Leave on Employment—
Notwithstanding any other provision to the contrary, ab-
sence on parental leave shall not break the continuity of
service of an employee but shall not be taken into ac-
count in calculating the period of service for any purpose
of this Award.

(9) Termination of Employment—
(a) An employee on parental leave may terminate his or

her employment at any time during the period of
leave by notice given in accordance with this Award.

(b) An employer shall not terminate the employment of
an employee on the ground of her pregnancy or on
the ground of the employee’s absence on parental
leave, but otherwise the rights of an employer in re-
lation to termination of employment are not hereby
affected.

(10) Return to Work after Parental Leave—
(a) An employee shall confirm his or her intention

of returning to work by notice in writing to the
employer giving not less than 4 weeks prior to
the expiration of the employee’s period of pa-
rental leave.

(b) An employee, upon the expiration of the notice re-
quired by paragraph (a) hereof, shall be entitled to
the position which the employee held immediately
before proceeding on parental leave or, in the case
of an employee who was transferred to a safe job
pursuant to sub-clause (3), to the position which the
employee held immediately before such transfer.
Where such position no longer exists but there are
other positions available for which the employee is
qualified and the duties of which the employee is
capable of performing, the employee shall be enti-
tled to a position as nearly comparable in status and
wage to that of the employee’s former position.

(11) Replacement Employees—
(a) A replacement employee is an employee specifically

engaged as a result of an employee proceeding on
parental leave.

(b) Before an employer engages a replacement employee
under this sub-clause, the employer shall inform that
person of the temporary nature of the employment
and of the rights of the employee who is being re-
placed.

(c) Before an employer engages a person to replace an
employee temporarily promoted or transferred in
order to replace an employee exercising his or her
rights under this clause, the employer shall inform
that person of the temporary nature of the promo-
tion or transfer and of the rights of the employee
who is being replaced.

(d) Provided that nothing in this sub-clause shall be
construed as requiring an employer to engage a re-
placement employee.

(e) A replacement employee shall not be entitled to any
of the rights conferred by this clause except where
his or her employment continues beyond the 12
months qualifying period.

17. Clause 44.—Trainees: Delete this clause and insert a
new Clause 44.—National Training Wage as follows—

44.—NATIONAL TRAINING WAGE
The terms of the federal National Training Wage Award 2000

(as subsequently amended from time to time) apply to this
award provided the following clauses and Schedules are ex-
cluded—

• Clause 3.—Anti-discrimination
• Clause 4.—Parties Bound
• Clause 6.—Super-session
• Clause 7.—Period of Operation
• Schedule A
• Schedule B

18. Clause 45.—Enterprise Flexibility: Immediately follow-
ing this clause insert the following new clauses—Clause
46.—Changes with Significant Effect and Redundancy, Clause
47.—Right of Entry, Clause 48.—Redundancy, Clause 49.—
Anti-Discrimination, Clause 50.—No Extra Claims, Clause
51.—Further Claims, Clause 52.—Union Delegates and Meet-
ings and Clause 53.—Temporary Exemption Clause as
follows—

46.—CHANGES WITH SIGNIFICANT EFFECT AND
REDUNDANCY

(1) In this clause—
“employee” does not include a casual employee or an

apprentice or industrial trainee within the meaning of the
Industrial Training Act 1975 (WA);

“redundant” means being no longer required by an em-
ployer to continue doing a job because, for a reason that
is not a usual reason for change in the employer’s work-
force, the employer has decided that the job will not be
done by any person.

(2) For the purposes of this clause, an action of an employer
has a significant effect on an employee if —

(a) there is to be a major change in the —
(i) composition, operation or size of; or

(ii) skills required in,
the employer’s work-force that will affect the em-
ployee;

(b) there is to be elimination or reduction of —
(i) a job opportunity;

(ii) a promotion opportunity; or
(iii) job tenure,

for the employee;
(c) the hours of the employee’s work are to significantly

increase or decrease;
(d) the employee is to be required to be retrained;
(e) the employee is to be required to transfer to another

job or work location; or
(f) the employee’s job is to be restructured.

(3) Where an employer has decided to—
(a) take action that is likely to have a significant effect

on an employee; or
(b) make an employee redundant,

the employee is entitled to be informed by the employer, as
soon as reasonably practicable after the decision has been
made, of the action or the redundancy, as the case may be, and
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discuss with the employer the matters mentioned in sub-clause
(4) of this clause.

(4) The matters to be discussed are —
(a) the likely effects of the action or the redundancy in

respect of the employee; and
(b) measures that may be taken by the employee or the

employer to avoid or minimize a significant effect,
as the case requires.

(5) Nothing in this clause requires an employer, when pro-
viding information or holding a discussion under this clause
to disclose information that may seriously harm—

(a) the employer’s business undertaking; or
(b) the employer’s interest in the carrying on, or dispo-

sition, of the business undertaking.
(6) (a) An employee who has been informed that he or she

has been, or will be, made redundant is entitled to paid leave
of up to 8 hours for the purpose of being interviewed for fur-
ther employment.

(b) The 8 hours need not be consecutive.
 (c) An employee who claims to be entitled to paid leave

under paragraph (a) is to provide to the employer evidence
that would satisfy a reasonable person of the entitlement.

(d) Payment for leave under paragraph (a) is to be made at
the rate the employee would have been paid if the leave was
not taken.

47.—RIGHT OF ENTRY
(1) Subject to the Act and this clause the Secretary of the

Union or an authorised official, officer or employee of the
Union shall be permitted to enter the employer’s premises.

(2) The right of entry is only to be exercised—
(a) after reasonable notice of not less than 24 hours to

the employer;
(b) during hours that work is being performed (includ-

ing during meal breaks) for the employer by
employees covered by this award;

(c) so as to not interfere with the work being per-
formed;

(d) in compliance with the employer’s reasonable secu-
rity and health and safety requirements; and

(e) to enter—
(i) a reasonable place agreed to between the em-

ployer and the Union and such agreement shall
not be unreasonably withheld; or

(ii) if agreement on a reasonable place is not
reached, the staff lunchroom or staff canteen
or other area the relevant employees usually
take their recognised meal or rest breaks.

(3) The Secretary of the Union or an authorised official,
officer or employee of the Union shall not, without the
permission of the employer, interview an employee at any
time other than the employee’s recognised meal or rest
break.

48.—REDUNDANCY
(1) Definition
Redundancy occurs when an employer decides that the

employer no longer wishes the job the employee has been
doing to be done by anyone and this is not due to the ordinary
and customary turnover of labour.

(2) Transfer to lower paid duties
Where an employee is transferred to lower paid duties by

reason of redundancy the same period of notice must be given
as the employee would have been entitled to if the employ-
ment had been terminated and the employer may at the
employer’s option, make payment in lieu thereof of an amount
equal to the difference between the former ordinary rate of
pay and the new ordinary time rate for the number of weeks
of notice still owing.

(3) Severance pay
In addition to the period of notice prescribed for ordinary

termination in Clause 7.—Contract of Service an employee
whose employment is terminated by reason of redundancy
must be paid, subject to further order of the Commission, the

following amount of severance pay in respect of a continuous
period of service—

 Period of continuous service Severance pay
1 year or less nil
1 year and up to the completion of 2 years 4 weeks’ pay
2 years and up to the completion of 3 years 6 weeks’ pay
3 years and up to the completion of 4 years 7 weeks’ pay
4 years and over 8 weeks’ pay

(4) Week’s pay means the ordinary time rate of pay for the
employees concerned.

 Provided that the severance payments shall not exceed the
amount which the employee would have earned if employ-
ment with the employer had proceeded to the employee’s
normal retirement date.

(5) Employee leaving during notice period
An employee whose employment is terminated by reason

of redundancy may terminate his/her employment during the
period of notice and, if so, will be entitled to the same ben-
efits and payments under this clause had they remained with
the employer until the expiry of such notice. However, in this
circumstance the employee will not be entitled to payment in
lieu of notice.

(6) Alternative employment
An employer, in a particular redundancy case, may make

application to the Commission to have the general severance
pay prescription varied if the employer obtains acceptable al-
ternative employment for an employee.

(7) Time off during notice period
During the period of notice of termination given by the

employer an employee shall be allowed up to one day’s time
off without loss of pay during each week of notice for the
purpose of seeking other employment.

If the employee has been allowed paid leave for more than
one day during the notice period for the purpose of seeking
other employment, the employee shall, at the request of the
employer, be required to produce proof of attendance at an
interview or he or she shall not receive payment for the time
absent. For this purpose a statutory declaration will be suffi-
cient.

(8) Superannuation benefits
Subject to further order of the Commission where an em-

ployee who is terminated receives a benefit from a
superannuation scheme, he or she shall only receive under
sub-clause (3) (above) hereof the difference between the sev-
erance pay specified in that clause and the amount of the
superannuation benefit he or she receives which is attribut-
able to employer contributions only.

If this superannuation benefit is greater than the amount
due under sub-clause (3) hereof then he or she shall receive
no payment under that clause.

(9) Employees exempted
This clause shall not apply where employment is terminated

as a consequence of conduct that justifies instant dismissal
including inefficiency within the first fourteen days, neglect
of duty or misconduct, and in the case of casual employees,
apprentices or employees engaged for a specific period of time
or for a specific task or tasks.

Notwithstanding the foregoing provisions trainees who are
engaged for a specific period of time shall, once the traineeship
is completed and provided that the trainee services are re-
tained, have all service including the training period counted
in determining entitlements. In the event that a trainee is ter-
minated at the end of his or her traineeship and is re-engaged
by the same employer within six months of such termination
the period of traineeship shall be counted as service in deter-
mining any future redundancy entitlements.

(10) Employers exempted
Subject to an order of the Commission, in a particular re-

dundancy case, this clause shall not apply to employers who
employ less than fifteen employees.

(11) Incapacity to pay
An employer, in a particular redundancy case, may make

application to the Commission to have the general severance
pay prescription varied on the basis of the employer’s inca-
pacity to pay.
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49.—ANTI-DISCRIMINATION
(1) It is the intention of the respondents to this award to

respect and value the diversity of the work force by helping to
prevent and eliminate discrimination on the basis of race, col-
our, sex, sexual preference, age, physical or mental disability,
marital status, family responsibilities, pregnancy, religion,
political opinion, natural extraction or social origin.

(2) Accordingly, in fulfilling their obligations under the dis-
pute avoidance and settling clause, the respondents must make
every endeavour to ensure that neither the award provisions
nor their operation are directly or indirectly discriminatory in
their effects.

(3) Nothing in this clause is taken to affect—
(a) any different treatment (or treatment having differ-

ent effects) which is specifically exempted under the
State or Commonwealth anti-discrimination legis-
lation;

(b) junior rates of pay;
(c) an employee, employer or registered organisation,

pursuing matters of discrimination in any State or
federal jurisdiction, including by application to the
Human Rights and Equal Opportunity Commission;

(d) a reason for terminating employment if the reason is
based on the inherent requirements of the particular
position concerned; or

(e) a reason for terminating a person’s employment as a
member of the staff of an institution that is conducted
in accordance with the doctrines, tenets, beliefs or
teachings of a particular religion or creed, if the
employer terminates the employment in good faith
to avoid injury to the religious susceptibilities of
adherents of that religion or creed.

50.—NO EXTRA CLAIMS
(1) Except for the excluded matters listed below and as pro-

vided for in sub-clause (3), for the period to 1 July 2002 the
Union or any respondent employer shall not make any further
claim for a variation to the award other than for a variation to
give effect to any wage increases in accordance with a State
Wage Case decision (provided that a claim for variation hav-
ing the effect of varying the award above or below the safety
net is not allowed by this State Wage Case decision excep-
tion).

(2) The excluded matters are—
Union badges;
family leave;
bereavement leave;
additional classifications;
rates of pay for Gardeners;
rates of pay for employees of contractors performing work
for or in health or aged care facilities; and
employer obligation to offer award employment at the
time of engagement.

(3) The limitation in sub-clause (1) of this clause on further
award variations shall extend to 1 July 2003 for the follow-
ing—

(a) penalty rates for ordinary hours for casuals on week-
ends or public holidays; and

(b) ‘additional rates’ for ordinary hours for casuals.

51.—FURTHER CLAIMS
(1) The consent variations made to the award in matters 381

of 1995 and 582 of 1994 do not prejudice either party in re-
spect of any further claim made after 1 July 2003 in relation
to the following matters or matters that reasonably relate to
those matters—

(a) penalty rates for ordinary hours for casuals on week-
ends or public holidays; and

(b) ‘additional rates’ for ordinary hours for casuals.
(2) The parties will not seek to rely on the consent varia-

tions as a basis for any future claims of the above matters and
any such claim must be established on its merits.

(3) Further, the parties agree that in any future arbitration of
the above matters the onus lies with the party then seeking the
variation.

52.—UNION DELEGATES AND MEETINGS
(1) In an establishment a Union Delegate may be elected by

the employees. Such Delegate shall be recognised by the em-
ployer, and shall be allowed all necessary time during working
hours to submit to the employer industrial matters affecting
the employees whom he represents and further shall be al-
lowed reasonable time during working hours to attend to any
industrial dispute or industrial matter that may arise affecting
the employees in that establishment.

(2) The Union and an employer may agree to further del-
egates having regard for the size of the establishment and the
shift arrangements for the work performed.

(3) Prior to the intended dismissal of a Union Delegate, the
employer shall notify the union accordingly of the reasons for
such dismissal.

(4) (a) At each employer’s establishment the union shall be
allowed to convene one “Union Meeting” each year, during
ordinary working hours, in accordance with the following
conditions—

(i) such meeting shall be held on any day of the week
other than a Thursday, Friday or Saturday, Sunday
or public holiday;

(ii) the duration of such meeting shall not exceed three
hours;

(iii) the time, date and venue of such meeting shall be
agreed between the Union and the employer;

(iv) each employee attending the meeting during ordi-
nary rostered working hours, shall be paid for such
hours, provided that the employee produces satis-
factory evidence of having been in attendance at the
meeting to his or her employer.

(b) For the purposes of this sub-clause and by agreement
between the Union and the employer, the term “Union Meet-
ing”, may mean several individual meetings held at different
times, dates and venues to discuss the same subject matter
provided that an employee shall only be entitled to attend or
be paid for attending one (1) meeting each year.

(5) To avoid doubt, agreement in this clause may not be
unreasonably withheld.

53.—TEMPORARY EXEMPTION CLAUSE
(1) The amendments to this award made in applications 381

of 1995 and 582 of 1994 on 21 February 2001 shall not apply
to the McDonald’s Group.

(2) All other provisions of this award shall continue to ap-
ply to the McDonald’s Group.

(3) Either the Union or the McDonald’s Group shall have
liberty to apply to have this clause removed or amended after
26 February, 2001.

(4) For the purposes of this clause the McDonald’s Group
shall mean McDonald’s Australia Limited and its franchisees
operating in Western Australia, including but not limited to
the franchisees referred to in Appendix—McDonald’s Aus-
tralia Ltd Franchisees of this Award.

19. Schedule A—Named Union Party: Delete this schedule
and insert in lieu thereof the following—

SCHEDULE A—NAMED UNION PARTY
The Australian Liquor, Hospitality and Miscellaneous Work-

ers Union, Western Australian Branch is a named party to this
Award.

20. Schedule B: Respondents—
(A) Delete this schedule and insert in lieu thereof the

following—

SCHEDULE B—RESPONDENTS
Kings Park Garden Restaurant
Forum Tea & Coffee Lounge
Albert’s Coffee Lounge & Take Away Foods
Noreen’s Snack Bar, 20 Gordon Street
Romano’s Night Club & Restaurant
The Cellars Restaurant
Armadale Coffee Lounge
The Hindquarter Steakhouse
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San Remo Pizza Parlour
Chesterton Lodge
Professional Caterers
Metro Drive-In Theatre
Bunbury Cafeteria
Victory Cafe
Tudor Hall Steakhouse
Swiss Inn
Dragon Pearl Chinese Restaurant
Shell Roadhouse Karratha
Meals on Wheels
Perth City Council
The City of Stirling
Bank of New South Wales
Town & Country Permanent Building Society
Australian Mutual Provident Society
Westralian Farmers Co-Op Ltd
Co-Operative Bulk Handling Ltd
STW 9
Coventry Motor Replacements Ltd
Diamond Poultry Services
Peters Ice-Cream (W.A.) Pty Ltd
Arnott Mills & Ware
The Shell Co. of Australia
B.P. Refinery Pty Ltd
Western Australian Hotels and Hospitality Association
Incorporated (Union of Employers)

(B) Immediately following this schedule and insert a new
Schedule C—Letter to Employees as follows—

SCHEDULE C—LETTER TO EMPLOYEES

[EMPLOYER LETTERHEAD]

‘WITHOUT PREJUDICE’
(date)
(Employee Name)
(Employee Address)
Dear (Employee Name)
Your terms and conditions of employment are governed by

the (insert award name) (“the Award”).
The Award has recently been amended by the Western Aus-

tralian Industrial Relations Commission to provide a new
classification structure and wage rates and to increase the
loadings payable to casual employees. There is a phase-in
period for the wage increases and the casual loadings. A
number of other changes have also been made to the Award.

The Award provides that the new classification structure and
wage rates be implemented in the following steps—

Step 1
An immediate translation of all employees into pre-de-
termined levels in the new classification structure with
effect from 21 February 2001.

Step 2
As soon as practicable but by no later than 31 March
2001, the employer must notify each employee, in writ-
ing, of the classification of work the employee is required
by the employer to perform. The employer must then
ensure each employee is properly classified and paid in
accordance with the new classification structure effec-
tive from the first pay period commencing after 1 July
2001.
Our review of your duties has been completed and you
are advised that effective from the first pay period com-
mencing after 1 July 2001 your new classification is that
of … … ….
For your assistance, a copy of the definitions from the
Award relevant to your work is attached.
If you dispute the correctness or fairness of the above
classification the Award requires that you shall firstly
notify the employer, in writing, of your views. The em-
ployer and the employee are then required to meet and
make reasonable efforts to resolve any dispute. You may

be represented by the Union in these discussions. The
Australian Liquor, Hospitality and Miscellaneous Work-
ers Union, Western Australian Branch (“the LHMU”) may
be contacted on telephone 9388 5400 or 1800 199 890
(for country callers).
If the dispute is not resolved by those discussions either
party may then seek to have the matter dealt with in ac-
cordance with the disputes settling procedure in the
Award. If you require any further information regarding
these matters, you may contact …(insert employer con-
tact name and telephone) or the Union.

Yours faithfully
Manager

21. Appendix—S 49B—Inspection of Records Require-
ments: Immediately following this appendix insert a new
Appendix—McDonald’s Australia Limited Franchisees as
follows:

APPENDIX

McDONALD’S AUSTRALIA LIMITED
FRANCHISEES

Company Name Store Address

Sharlumah Pty Limited Albany Store,
90-106 Albany Highway
ALBANY WA 6330

Wena Pty Limited Applecross Store,
Cnr Canning Hwy and Sleat
Road APPLECROSS WA
6153

Newview Holdings Pty Ltd Armadale Store,
69 Jull Street,
ARMADALE WA 6112

Jubilee Jackpot Pty Ltd Ballajura Store,
Cnr Capital Road and Alex-
ander Drive BALLAJURA
WA 6062

Imbros WA Pty Ltd Bicton Store,
Cnr Canning Highway and
Foss Street BICTON WA
6157

Multimax (WA) Pty Ltd Booragoon Store,
Shop 107 Garden City Shop-
ping Centre Almondbury
Road BOORAGOON WA
6154

Misti Vale Pty Ltd Bunbury Store,
Lot 69 Pennant Road
BUNBURY WA 6230

Sivyer Investments Pty Ltd Busselton Store
18 Albert Street
BUSSELTON WA 6280

Ranston Pty Ltd Cannington Store
Cnr Cecil Avenue and Albany
Highway CANNINGTON
WA 6107

Wade Whitley (Beechboro) Dianella Store,
Dianella Plaza Shopping Cen-
tre Alexander Parade
DIANELLA WA 6062

Creydon Pty Ltd East Victoria Park Store,
Cnr Albany Highway and
Alday Street EAST VICTO-
RIA PARK WA 6101

Citicam Pty Limited Forrest Place Store,
Shop 22 Forrest Chase,
Forrest Place
PERTH WA 6000

Rose Valley Investments Forrestfield Store
Pty Limited 70 Hale Road

FORRESTFIELD WA 6058
Imbros WA Pty Limited Fremantle Store,

1/47 Mews Road
Fishing Boat Harbour
FREMANTLE WA 6160
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Company Name Store Address
PALSS Pty Ltd Geraldton Store,

Cnr Chapman Road and
Durlacher Street
GERALDTON WA 6530

Davvic Pty Ltd Jolimont Store
622 Hay Street
JOLIMONT WA 6014

Rah Nominees Pty Ltd Kalgoorlie Store,
Cnr Boulder and Roberts
Road KALGOORLIE WA
6430

Eden Corporation Pty Ltd Karratha Store,
Karratha City Shopping Cen-
tre Welcome Road
KARRATHA WA 6714

Newview Holdings Pty Ltd Kelmscott Store,
2901 Albany Highway
KELMSCOTT WA 6111

Maplefir Pty Ltd Landsdale Store,
182 Wanneroo Road
LANDSDALE WA 6056

Abrohold Pty Ltd Maddington Store,
Cnr Albany Highway and
Olga Road MADDINGTON
WA 6109

Allsorts Trading Pty Ltd Mandurah Forum Store,
Mandurah Forum Shopping
Centre Cnr Pinjarra Road and
Arnold Street
MANDURAH WA 6210

Swanstar Nominees Pty Ltd Melville Store,
Cnr Leach Highway and
North Lake Road
MELVILLE WA 6156

Weststyle Aust Pty Ltd Mindarie Store,
Anchorage Drive,
Cnr Bergan Way
MINDARIE WA 6030

Westmead Pty Ltd Mirrabooka Store,
Cnr Mirrabooka Ave and
Yirrigan Drive
MIRRABOOKA WA 6061

Swanstar Nominees Pty Ltd O’Connor Store,
390 South Street
O’CONNOR WA 6163

Fiveways Holdings Pty Ltd Piccadilly Arcade Store,
Shop 1 Piccadilly Arcade
Hay Street
PERTH WA 6000

Tosend Pty Ltd Port Hedland Store,
South Hedland Shopping
Centre
Throssell Street
PORT HEDLAND WA 6721

Star Storm Investments Riverton Store,
Pty Ltd 363 High Street

RIVERTON WA 6148

Wena Pty Limited South Perth Store,
Cnr Berwick Street and Can-
ning Highway
SOUTH PERTH WA 6151

Klepeach Pty Limited Spearwood Store,
254 Rockingham Road
SPEARWOOD WA 6163

Citicam Pty Limited Town Hall Store,
572-576 Hay Street
PERTH WA 6000

Westmead Pty Ltd Tuart Hill Store,
211 Wanneroo Road
Cnr Morley Drive
TUART HILL WA 6060

Company Name Store Address
Mapiefir Pty Ltd Warwick Ent Centre Store,

Cnr Dorchester and Beach
Roads WARWICK WA 6024

Northfood Pty Limited Whitford City Store,
Shop F1 Whitford City Shop-
ping Centre Cnr Whitford Ave
and Dampier Ave
HILLARYS WA 6025

Star Store Investments Pty Ltd Willetton Store,
Southlands Shopping Centre
Burrendah Boulevard
WILLETTON WA 6155

Fiveways Holdings Pty Ltd William Street Store
Cnr Hay and William Streets
PERTH WA 6000

PRESIDENT—
Matters dealt with—

2001 WAIRC 02208
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES GRIFFIN COAL MINING COMPANY

PTY LIMITED, APPLICANT
v.
THE COAL MINERS’ INDUSTRIAL
UNION OF WORKERS OF WESTERN
AUSTRALIA, COLLIE,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J
SHARKEY

DELIVERED THURSDAY, 1 MARCH 2001
FILE NO/S PRES 3 OF 2001
CITATION NO. 2001 WAIRC 02208
_______________________________________________________________________________

Decision Application dismissed.
Appearances
Applicant Mr T H F Caspersz (of Counsel), by leave

and with him
Mr C W Taylor (of Counsel), by leave

Respondent Mr R L Hooker (of Counsel), by leave
_______________________________________________________________________________

Reasons for Decision.

INTRODUCTION
1 This is an application made by the abovenamed applicant,

The Griffin Mining Company Pty Limited (hereinafter
referred to as “Griffin”) pursuant to s.18(1) of the Coal
Industry Tribunal of Western Australia Act 1992
(hereinafter referred to as “the Coal Act”), which reads
as follows—

“18. Review by Full Bench of Commission
(1) On the application of any party to an industrial

dispute, industrial matter or other matter that has
been dealt with by the Tribunal, the Full Bench
of the Commission may permit any decision or
settlement given or effected by the Tribunal to be
reviewed by the Full Bench of the Commission
and pending such review the President of the
Commission may by order stay the operation of
the decision or settlement.”

2 That section confers jurisdiction on the President of this
Commission, where an application has been made for
review of a decision of the Coal Industry Tribunal of
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Western Australia (hereinafter referred to as “the
Tribunal”) to stay, by order, the operation of such a
decision pending the review by the Full Bench.

3 The decision sought to be reviewed was made on 9
February 2001 and deposited in the office of the Registrar
on the same date, and the application to review it was
filed on 12 February 2001.

4 Griffin, which was the respondent at first instance, now
applies for a stay of the order made by the Chairperson
of the Tribunal in application No 2 of 2001. The
respondent (hereinafter referred to as “the CMIU”) is an
“organisation” as that is defined in s.7 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) and, indeed, an organisation of employees.

5 The terms of the order sought to be reviewed are as
follows—

“WHEREAS the Applicant is in dispute with the Re-
spondent regarding action taken by the Respondent
to change some of the arrangements under which
work is performed at its workplace, which new ar-
rangements are set out in a letter from the Respondent
to the Applicant dated 31 January 2001;
AND WHEREAS negotiations between the parties
regarding the new arrangements have ceased and the
Respondent, on or about 5 February 2001, in pur-
ported exercise of its managerial prerogative,
introduced the changes without the consent of the
Applicant and on or about the same day members of
the Applicant employed by the Respondent com-
menced and continue to engage in industrial action
in protest, resulting in a disruption to the workplace;
AND WHEREAS the disputants are parties to an
industrial agreement known as the Griffin Coal (Pro-
duction) Enterprise Agreement 1996—2001, which
makes provision for the orderly resolution of dis-
putes, the spirit, if not the letter, of which is that
matters in dispute are to be resolved either by con-
ciliation or by arbitration and pending the outcome
of that process the status quo, being the historic po-
sition, shall continue in an endeavour to ensure work
continues as normal without prejudice to the out-
come of any arbitrated resolution of the matters in
dispute;
AND WHEREAS the dispute was the subject of a
conference before the Chairman of the Tribunal on
6 February 2001 and on this day without any satis-
factory progress being made towards an orderly
resolution of the dispute;
AND WHEREAS so long as the present state of af-
fairs continues there is little, if any, prospect of an
orderly resolution of the dispute and the likelihood
of a serious deterioration of industrial relations in
respect of the matter;
AND WHEREAS it is desirable that this state of
affairs be brought to an end immediately and that
the disputants resolve their differences in a proper
and orderly manner as contemplated by the indus-
trial agreement to which the disputants are parties
and also by the Coal Industry Tribunal of Western
Australia Act 1992;
NOW THEREFORE, having heard Mr T H F
Caspersz of counsel for the Applicant and Mr D H
Shapper (sic) of counsel for the Respondent, pursu-
ant to the powers vested in me under the Coal
Industry Tribunal of Western Australia Act 1992, I
hereby direct—

1. That as soon as practicable, but in any event
no later than 6 pm on Monday 12 February
2001 there be a return to the status quo, being
the historic position which existed prior to 5
February 2001, pending determination of the
matters in dispute (identified by a letter dated
31 January 2001 from the Respondent to the
Applicant) by the Tribunal unless determined
earlier by conciliation.

2. That the parties recommence discussions as
soon as practicable, with a view to resolving
the matters in dispute, recognising the need
for flexible working practices in a successful
commercial enterprise.

3. That either party, on giving the other 24 hours
notice, have liberty to apply to vary or cancel
the provisions of this order.”

GROUNDS
6 The application for a stay of the operation of the order

was made on the following grounds—
“1. There is a serious question to be tried in respect

of the grounds upon which the Applicant seeks a
review of the Order.

2. The circumstances justify the making of an or-
der staying the operation of the Order to the extent
that it purports to restrain the Applicant from
continuing with those matters outlined in the let-
ter dated 31 January 2001 referred to in the Order,
namely—

(a) the applicant has, and will, continue to suf-
fer loss and damage should the Order not
be stayed; and

(b) the respondent and its members will suffer
no prejudice if the Order is so stayed.

Relief claimed
The decision of the Tribunal should be stayed, inso-
far as it purports to restrain the Applicant from
continuing the changes outlined in the letter dated
31 January 2001 referred to in the Order.”

7 The application was opposed, at all times, by the
CMIU.

PRINCIPLES
8 The principles which apply to applications for a stay

pursuant to s.49 of the Act are clearly applicable to
applications for a stay pursuant to the Coal Act and are as
follows—

“These principles have been laid down in a number
of cases, including Gawooleng Dawang Inc v Lupton
and Others 72 WAIG 1310, Director General of the
Ministry for Culture and the Arts v CSA and Others
79 WAIG 670 and City of Geraldton v Cooling 80
WAIG 1751.
It is for the applicant to establish that the stay should
be granted. It is, of course, an underlying principle
that the successful party is entitled to the fruits of
her/his/its order, award or declaration.
For the applicant to succeed, it must be estab-
lished that there is a serious issue to be tried, that
the balance of convenience favours the applicant
and that other factors consistent with the appli-
cation of s.26(1)(a), s.26(1)(b) and/or s.26(1)(c)
of the Act, if they exist, require that the applica-
tion be granted.
If these ingredients exist, then exceptional circum-
stances exist which warrant the granting of the
application as a matter of equity, good conscience
and the substantial merits of the case. (I say that to
further explain the principles.)”

(See most recently AWU v BHP Iron Ore Ltd 81 WAIG
406 at 407.)

BACKGROUND
9 The background to this application is somewhat more

complicated than the background to many stay
applications. However, most of the facts are derived from
common ground between the parties.

10 Upon the hearing of this application for a stay, there was
oral and affidavit evidence adduced, as well as a quantity
of documentary evidence. Mr James Robert Coleman,
the General Manager—Operations of Griffin swore an
affidavit on behalf of Griffin and was cross-examined
upon it. Mr Gary Norman Wood, Secretary of the CMIU,
was also called to give evidence on oath on behalf of the
CMIU.
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11 On 31 January 2001, Griffin gave notice to the CMIU
that, as and from 5 February 2001, it would implement
contracting out of a number of functions at its coal mine,
which consists of two separate pits at two separate
locations, Ewington and Muja, near Collie in this State.
Relevantly, that implementation was described as
follows—

“1) All goods will be delivered free into store.
2) Cleaning of crib and bathhouse facilities will be

undertaken by contract labour at the discretion
of Griffin management.

.....
4) Griffin will use contractors for all exploration and

water well drilling including dewatering bores and
coal quality control.”

(See exhibit 1.)
12 At its mine, Griffin employs persons who are members

of the CMIU. It also employs members of a federally
registered “affiliated” organisation, described in
submissions as a “counterpart federal body”, namely the
Construction, Forestry, Mining and Energy Union
(hereinafter referred to as “the CFMEU”). Their
employment is subject to Clause 20 and 21 of an
enterprise bargaining agreement registered in this
Commission and in force until 30 September 2001. That
agreement is called The Griffin Coal (Production)
Enterprise Agreement 1996-2001 (77 WAIG 3517)
(hereinafter referred to as “the EBA”). The parties to this
application are parties to that agreement. The employees
concerned are employees in the production area.

13 Clause 20.1(c) and 21.4 of the EBA read as follows—
“20.—PROCESS FOR PREVENTING DISPUTES
20.1 Obligations by the Parties

.....
(c) “Until a matter is resolved the status

quo shall continue, being the historic
position in an endeavour to ensure,
wherever safely possible to do so, work
will continue as normal and without
prejudice to any arbitral procedures in
the contested matter.

(i) Where this dispute involves the
utilisation of non GCM re-
sources agreed in accordance
with Clause 21 the “status quo”
shall mean the practice in place
on the most recent occasion such
or similar resources were used.

(ii) Where this dispute involves the
utilisation of non GCM re-
sources which is not agreed in
accordance with Clause 21 the
“status quo” shall mean that the
non GCM resource work is sus-
pended pending finalisation of
the dispute resolution process.”

“21.—CONTRACTORS PROCEDURE
21.4 Should there be no agreement at the General

Manager/District Official stage, the contract
will proceed unless the Union applies to the
Tribunal within 3 days of the Company for-
mally notifying the Union that it intends to
proceed with the contract, it being the inten-
tion of the parties that this process is not to be
used to delay unnecessarily the implementa-
tion of the contract.”

(See exhibit 3.)
14 Because of the proposal to contract out, the CMIU’s

members, on 5 February 2001, withdrew their labour in
protest at Griffin’s actions and remained on strike (which
action included some picketing) until 9 February 2001.

15 On 6 February 2001, the Tribunal made a recommendation
to the parties in the following terms—

“That there be an immediate return to the status quo,
being the historic position which existed prior to

5 February 2001, as envisaged by clause 20 of the
Griffin Coal (Production) Enterprise Agreement
1996—2001, pending resolution of the matters in
dispute (identified by a letter dated 31 January 2001
from the Respondent to the Applicant) either by ar-
bitration or by conciliation.”

(See page 7 of the of the appeal book (hereinafter referred
to as “AB”).)

16 On 7 February 2001, Griffin declined to accept that
recommendation and advised the Tribunal accordingly
(see exhibit 4).

17 On 8 February 2001, Griffin issued proceedings in the
Supreme Court of Western Australia (No CIV 1152 of
2001) seeking an interlocutory injunction to restrain the
industrial action.

18 At about noon on 9 February 2001, the Chairperson of
the Tribunal issued an order in the terms reproduced by
me above. At 2.00 pm on 9 February 2001, Griffin’s
application for an injunction (No CIV 1152 of 2001) and
for an order nisi for a writ of certiorari to quash the
Tribunal’s order and for an interim injunction in those
proceedings (No CIV 1160 of 2001), came on in the
Supreme Court. The applications for injunctions were
dismissed at 5.00 pm that day.

19 In compliance with the Tribunal’s order, the strike ended
at about 6.40 pm on the same day.

20 The application for review was then filed on 12 February
2001.

21 There was evidence on behalf of Griffin that the proposal
to contract out was directed to affording necessary
flexibility to the employer and as a means of reducing
costs. The latter was the subject of evidence from Mr
Coleman of substantial losses occasioned by the order of
the Chairperson that the status quo, that is the viability to
use contractors should be maintained.

22 For the CMIU, its case, supported by the evidence of Mr
Wood, was that its members were concerned that the use
of contractors might bring difficulties about safety and
that they feared for their employment and their terms and
conditions of employment (the increase of casual
employment being an example) as a result of the use of
contractors. (Whether, in the light of the development of
the law, some persons formerly categorised as independent
contractors should continue to be categorised as such
rather than as employees is an open question.)

SERIOUS ISSUE TO BE TRIED
23 There are a number of reasons why it is submitted that

there is a serious issue to be tried.
Jurisdiction
24 The following related to a submission that there was no

jurisdiction in the Chairperson to make the order which
he made—

1. It is contended that the order was made in excess of
jurisdiction because the dispute referred to the Tri-
bunal in the CMIU’s application was about Griffin’s
utilisation of contractors.

Accordingly, this was not an industrial dispute, it
was submitted, and did not relate to an industrial
matter. Further, therefore, the Chairperson in the
conference proceedings convened under s.12 of the
Coal Act was never properly seised of the matter
and the order was made without jurisdiction.

2. It was also contended that the Chairperson of the
Tribunal erred in law in interpreting the relevant pro-
visions of the EBA (Clauses 20.1(c) and 21.4) to
mean that the status quo required Griffin to cease
using contractors pending the resolution of the dis-
pute.

Clauses 20.1(c) and 21.4 do not have this meaning
because, otherwise, they would be a prohibition on
the use of contractors. A prohibition on contractors
is not an industrial matter and so could not be a
“matter in dispute”, capable of inclusion in the EBA
when it was registered pursuant to s.12(3) of the Coal
Act.
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Instead, a construction, it was submitted, should be
put on the clauses that makes them enforceable and,
thus, does not “freeze” the use of contractors.

Enforcement
3. Next and further and alternatively, it was submitted

that the CMIU’s application was one which essen-
tially sought enforcement of Clauses 20.1(c) and 21.4
of the EBA. This is for the Industrial Magistrate (see
s.12(4) of the Coal Act). There was, therefore, no
jurisdiction to make the order.

No Power to Make the Order
4. Next, it was submitted, s.14(7) of the Coal Act does

not support the making of the order because—
(a) There is no power to do so available to the

Tribunal in conference proceedings pursuant
to s.12 of the Coal Act.

(b) It is only available where the pre-condition,
i.e. pending determination or decision, of the
Tribunal is satisfied.
There was no pending determination or deci-
sion of the Tribunal when the order was made
because nothing had been referred by the
Chairperson of the Tribunal (see s.12(7) of the
Coal Act).
In any event, there was no valid reference be-
cause there was no “industrial dispute”, as
defined.

(c) Even if s.14(7) of the Coal Act was available
to the Chairperson, the “conditions” or “situ-
ations” referred to in the section are the
“conditions” or “situations” of work per-
formed by employees not the work of the
contractor.

Denial of Natural Justice
5. It was also submitted that there was a serious issue

to be tried because Griffin had at first instance been
denied natural justice, in that there was no reason-
able opportunity afforded to Griffin to be heard in
relation to the making of the order.
Hence, there was more than a possibility that the
order would not have been made had Griffin been
afforded the opportunity to make proper submissions
and to lead evidence (see Stead v State Government
Insurance Commission [1986] 161 CLR 141 (HC)).

Irrelevant Factors
6. It was submitted that the Chairperson took into ac-

count the “spirit” of the EBA and not the letter and
therefore took into account an irrelevant considera-
tion.

Relevant Factors
7. It was submitted that the Chairperson failed to take

into account or proper account a number of relevant
factors including—

(a) The fact that no undertaking for damages was
offered for the order.

(b) The CMIU and its members were in breach of
the pre-strike ballot provisions of the Act at
the time of seeking the order.

(c) The CMIU’s application to the Tribunal was
an abuse of process given the Notice Initiat-
ing the Bargaining Period given by the
CFMEU.

Reasons To Permit Review
8. The review, it was submitted, raises important ques-

tions of law concerning the jurisdiction and powers
of the Tribunal and concerning the EBA and also
one of public interest.

25 In my opinion, for the reasons which I advance hereinafter,
such a proposition is dubious.

The EBA
26 The CMIU’s complaint (see page 6(AB)) was that the

EBA required the CMIU to apply to the Tribunal within
three days of the Griffin’s notification of its intent to
proceed to contract out pursuant to Clause 21.4, which

enables Griffin, where it identifies the need to utilise the
services of a contractor within the scope of the mining
operations at Collie, to discuss the matter with union
officials.

27 If there is no agreement to the use of contractors in
accordance with Clause 21.2 and 21.3, then Clause 21.4
applies.

28 If the dispute relates to the utilisation of an outside
contractor and no agreement is reached in relation to the
status quo, then the work done or to be done by the
independent contractor is, by the EBA, to be suspended
pending the finalisation of the dispute resolution process.
That process is prescribed in detail in Clause 20 and
prescribes that, after a cooling off period, the dispute may
be brought to the Tribunal.

29 By virtue of Clause 21.4, in relation to the use of
contractors, if no agreement as to that use is reached, the
contract proceeds unless the union applies to the Tribunal
in three days.

30 In this case, such an application was made, there being
no agreement to the use of contractors. The parties’
agreement that the status quo was to apply and that the
requisite suspension to preserve the status quo came into
operation, in any event, too.

31 That means that the EBA itself requires, by its operation,
that the contracting out cease and it is a breach of the
EBA by Griffin if that does not occur. Put more precisely,
the effect and meaning of Clauses 20 and 21, read in the
context of the whole agreement, is as follows—
(a) Clause 20 provides a mechanism to which the par-

ties to the EBA (the parties to this application) have
bound themselves in order to prevent disputes.

(b) Clause 20 prescribes clearly and unequivocally that,
until a matter is resolved, the status quo, being the
historical position, shall continue.

(c) Where there is a dispute involving the use of “non
GCM resources” which is not agreed in accordance
with Clause 21, then the parties have agreed that the
“status quo” shall mean that the “non GCM resource
work”, i.e. the contracted out work, is suspended
pending finalisation.

32 The meaning, having regard to the plain meaning of the
words of those clauses read in the context of the whole
agreement, is quite clear and unambiguous.

Jurisdiction—Industrial Matter
33 I turn to the question of whether the matter is a matter

raised within the jurisdiction of the Tribunal.
34 It was submitted that the matter before the Chairperson

was neither an industrial dispute nor an industrial matter.
35 An “industrial dispute” is defined in s.3 of the Coal Act

as follows—
“(a) any dispute as to an industrial matter;
(b) any threatened or impending or probable dispute

as to any industrial matter; or
(c) any dispute relating to the demarcation of func-

tions of employees or classes of employees
whether as between employers and employees or
as between members of different organizations
in the coal mining industry of Western Australia;”

36 An “industrial matter” is defined in s.3 of the Coal Act to
mean—

“any industrial matter likely to affect the amicable
relations of employers and employees in the coal
mining industry of Western Australia;”

37 S.10 of the Coal Act confers jurisdiction on the Tribunal
including the Tribunal constituted by the Chairperson,
relevantly by s.10(1), (2) and (6) as follows—

“(1) Notwithstanding any of the provisions of the In-
dustrial Relations Act 1979, or of any award or
industrial agreement made or registered under that
Act, the Tribunal has cognizance of and author-
ity to inquire into and deal with—

(a) any industrial dispute relating to the coal
mining industry in the State not extending
beyond the limits of the State referred to
the Tribunal;
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(b) any industrial matter arising under any or-
der, decision or award of the Tribunal,
relating to the coal mining industry in the
State referred to the Tribunal; and

.....
(2) An industrial dispute may be referred to the Tri-

bunal under subsection (1) (a) by the relevant
organization, the employers or association of
employers involved in the industrial dispute, the
parties to the dispute or the Minister.

.....
(6) The chairperson sitting and acting alone under

subsection (5) has and may exercise while so sit-
ting and acting all the functions of the Tribunal.”

38 Thus, for the purposes of this matter, there was jurisdiction
in the Tribunal if there was an “industrial dispute” within
the meaning of s.10(1)(a) of the Coal Act and an
“industrial matter” as referred to in s.10(1)(b) of the Coal
Act.

39 Part of the submission on behalf of Griffin, too, said to
be based on Re Cram [1987] 163 CLR 117, was that the
matter before the Commission was an industrial matter
because it was a matter pertaining to the engagement of
independent contractors, and was a matter of managerial
prerogative and not an industrial matter. Re Cram (HC)
(op cit) is not authority for the proposition that a matter
of the exercise of “managerial prerogative” is not capable
of constituting an industrial matter.

40 Re Cram (HC) (op cit) is not authority for the proposition
that contracting out work which has been or can be
performed by employees is not an industrial matter.
Indeed, I quote a most apposite part of the judgment of
the whole Court in Re Cram (HC) (op cit) at pages 135-
136—

“No doubt our traditional system of industrial con-
ciliation and arbitration has itself contributed to a
growing recognition that management and labour
have a mutual interest in many aspects of the opera-
tion of a business enterprise. Many management
decisions, once viewed as the sole prerogative of
management, are now correctly seen as directly af-
fecting the relationship of employer and employee
and constituting an “industrial matter”.
A dispute about the level of manning is a good ex-
ample. It has a direct impact on the work to be done
by employees; it affects the volume of work to be
performed by each employee and the conditions in
which he performs his work. So also with the mode
of recruitment of the workforce. The competence and
reliability of the workforce has a direct impact on
the conditions of work, notably as they relate to oc-
cupational health and observance of safety standards.
Employees, as well as management, have a legiti-
mate interest in both these matters.
Why then is not the proposed employment of non-
union labour or the refusal to abide by a system of
recruitment which gives preference to union labour
a matter directly affecting the relations of employer
and employee? The decision in Reg. V. Gaudron; Ex
parte Uniroyal Pty. Ltd. shows that it is. There the
Court held that a dispute about preference in em-
ployment for a particular class of members of a union
was a dispute as to an “industrial matter” as defined
by s.4 of the Conciliation and Arbitration Act: see
also Waterside Workers’ Federation of Australia v.
Gilchrist, Watt & Sanderson Ltd.; Reg. v. Holmes;
Ex parte Altona Petrochemical Co. Ltd. It is simply
not to the point that the industrial matter related to
prospective employment: see Uniroyal . There was
an actual dispute between existing employees and
employers about that industrial matter.”

41 In my opinion, if authority were needed, that case is
authority for the proposition that the matter and the order
were made within jurisdiction.

42 Insofar as ALHMWU v Australian Higher Education
Industrial Association (C No. 33216 of 1991) Print
M8770 (AIRC) relates to “letting out” contracts for work

normally done by employees is not an industrial dispute
for the purposes of the Commonwealth Act, I would not
regard it as persuasive authority. In that case, the question
was whether such a matter could be the subject of an
award.

43 In this case, such a matter is already the subject of specific
terms of an EBA. Further, R v The Judges of the
Commonwealth Industrial Court and Others; Ex parte
Cocks and Others (1968) 121 CLR 313 is not authority
to the contrary. I say that even though that case deals
with the narrower expression of what an “industrial
dispute” is as it appeared in s.4 of the Commonwealth
Conciliation and Arbitration Act 1904-1967, which is
narrower than the definition in s.7 of the Act (see RGC
Mineral Sands Ltd and Another v CMETSWU 80 WAIG
2437 (IAC)) and much narrower than the definition in
the Coal Act, for the reasons which I elaborate on
hereunder.

44 In R v The Judges of the Commonwealth Industrial Court
and Others; Ex parte Cocks and Others (HC)(op cit), it
was held, too, that the question whether the practice of
employing independent contractors in any particular
industry is undesirable and should be forbidden was not
an industrial matter (see per Barwick CJ, Taylor and Owen
JJ at pages 319-320).

45 The main obstacle was that, to find that this was an
industrial matter, one would have to find that the
Commission had power to regulate or forbid an alternative
course lawfully open to an employer merely because it is
in the interests of employees in the industry.

46 First, that sort of approach as a principle does not stand
in the face of the specific reference to “manning” as an
industrial matter in Re Cram (HC) (op cit). Second, in
this case, the matter, as I observe hereinafter, is an
industrial matter pursuant to the EBA which cannot, by
virtue of the Coal Act, be called into question before me.
Third, as I observe hereinafter, the very broad words of
the definition of “industrial dispute” and “industrial
matter”, as defined, render this matter in the context of
this industry at this time, a matter which clearly affects
employers and employees as such and, most materially
and importantly, is likely to and does affect the amicable
relations of employers and employees in the industry.

47 The matter is therefore an “industrial matter” and the
dispute is an “industrial dispute”, as both terms are
defined. It follows that I do not apply either Re Cram
(HC) (op cit) which is distinguishable or ALHMWU v
Australian Higher Education Industrial Association (op
cit) for the same reason and also because I am not bound
by it.

48 The matter before the Tribunal was a dispute, as both the
application and the order reveal, in relation to action
clearly taken by Griffin to change arrangements under
which work was performed at the workplace by allocating
work formerly done by employees to contractors. Indeed,
some of those changes were introduced without consent
and there resulted a disputation manifested in significant
industrial action, in fact a strike. That was the matter
before the Tribunal.

49 I would make the following related observations.
50 It was open to find, too, that the grievance procedure

outlined in Clause 20 had not been followed. There was,
in that the use of contractors was to be introduced without
the agreement of the CMIU and contrary to Clause 20,
an industrial matter, as defined. Such proposed or actual
introduction of contractors was likely to affect and,
indeed, did affect the amicable relations of employers
and employees, as employers and employees in the coal
mining industry of Western Australia. Thus, there was a
clear connection between this matter and the relations
between employers and employees in the industry. That
connection arose from the EBA between them and the
fact that their relationship was affected to the extent that
a strike occurred.

51 It was made clear in evidence why this was so. That there
was a dispute as to that matter is and was quite clear.
There was, therefore, an industrial dispute within the
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meaning of s.3 and s.10 of the Coal Act (see s.10(1)(a)
and (b) and s.10(2)). Within the meaning of s.10, this
was an industrial dispute, as defined, clearly relating to
the coal mining industry in this State.

52 Further, if the EBA is an order, award or decision of the
Tribunal and it is arguable that it is, then it is an industrial
matter relating to the coal mining industry in this State.
In any event, a dispute as to the EBA and its effect is an
industrial dispute relating to the coal mining industry in
this State.

53 Reference was made to “industrial matter” or “dispute”,
as defined in s.7 of the Act and in Workplace Relations
Act 1996 (Cth). Those definitions are dissimilar and do
not apply. The legislation is not applicable.

54 The Parliament has prescribed a definition for the
purposes of the Coal Act. Nor is any help to be gained
from the definition in the New South Wales Coal Mining
Tribunal Act.

55 It was submitted that the EBA should somehow be read
down or interpreted to excise from it the express references
to and prescriptions for the use of contractors because
they were not industrial matters, as defined.

56 First of all, they do and can refer to industrial matters.
Second, to interpret the EBA by purporting to excise
matters in an enterprise bargaining agreement is not
interpretation but constitutes calling an award, order or
determination of the Tribunal into question, contrary to
s.19 of the Coal Act; or if that is not positively the case, I
am not persuaded that it is not.

57 The matter arose from and was directly concerned with a
matter of substance and of conduct prescribed by an
enterprise bargaining agreement which bound and binds
the employer and the organisation of employees which
represents the production employees, employed by
Griffin, and prescribes certain conditions which apply to
the employment of those employees.

58 A management decision such as this directly affects the
rights and obligations of the employer and employee.

59 There is indubitably a dispute relating to the matter and
amicable relations have been and remain affected by the
matter of the use of independent contractors to do work
which has, to the present, been performed by employees.

60 This was incontestably, as defined, a dispute as to an
industrial matter and therefore an industrial dispute within
the meaning of the Coal Act.

61 Jurisdiction, therefore, existed and exists in the Tribunal.
There is no merit in that contention and no serious issue
to be tried.

The Second Contention—Jurisdiction
62 I now turn to the second contention as to jurisdiction.
63 Once an industrial agreement is registered, it is not for

the President to challenge its validity, nor for the Full
Bench by distorting its terms.

64 In any event, for the reasons which I have already
observed, this matter, which arises directly out of the EBA,
is plainly an industrial matter and an industrial dispute.
The words of the EBA are quite clear and unambiguous
and read as I interpreted them above in the context of the
whole of the EBA.

Was the application at first instance an enforcement?
65 It was submitted on behalf of Griffin that the Tribunal

has no power to enforce an agreement (see s.12(3) of the
Coal Act and see Crewe and Sons v AMWSU 69 WAIG
2623). (S.14(7) of the Coal Act does not alter this, it was
submitted.)

66 It was submitted that there was no creation of future rights
and obligations by the order. That submission was not, if
I might say so, to the point. The proceedings before the
Chairperson had not reached the point of arbitration,
where rights and obligations are determined. What
occurred was that the Chairperson made an order which
he was expressly empowered to make under the Coal Act,
pursuant to s.14(7).

67 That provision expressly empowers the Chairperson, on
the application of any party interested in such dispute or

matter (and there was such an application before him), to
by order direct that the conditions or situations out of
which such industrial dispute or industrial matter arose
shall not be altered pending such determination or
decision.

68 The situation was the non-use of contractors which it was
sought to change. The Chairperson’s order was directed
to achieving what s.14(7) of the Coal Act empowers him
to order.

69 The question of enforcement simply does not arise. In
any event, as Mr Hooker submitted on behalf of the
CMIU, enforcement has a narrow meaning under Part 3
of the Act. This, by any view, was not an order for
enforcement but an order to maintain the industrial status
quo whilst the parties, as directed, conducted discussions.
The order did not purport to finally determine rights or
obligations, nor even in its broadest sense, enforce the
EBA.

70 The order was made on an application in relation to
matters in dispute where the jurisdiction of the Tribunal
to deal with a dispute was properly invoked and an order
properly made. What occurred here was that an order,
quite distinguishable from the order made in Crewe and
Sons v AMWSU (op cit), was made. In that case, the order
sought was the sort of order which only an Industrial
Magistrate is empowered to make. No serious issue to be
tried is raised by that ground.

Did the chairperson have power to make the order?
71 As I have already observed, the Chairperson, sitting alone,

has the same jurisdiction and powers as the Tribunal (see
s.10(6) of the Coal Act). The Chairperson is empowered
whenever, in his opinion, it is desirable for the purpose of
preventing or settling an industrial dispute referred to the
Tribunal, to summon a person or persons to a conference.
It was not in issue that that was what occurred here.

72 By virtue of s.12(7) of the Coal Act, wherever a
conference has been held by the Chairperson and no
agreement has been reached following the conference,
the Chairperson is mandatorily required to refer to the
Tribunal all or any of the matters in dispute and the
Tribunal shall have the jurisdiction to hear and determine
the same.

73 Pending a determination or decision of any industrial
dispute or industrial matter by the Tribunal, the
Chairperson, on the application of any party interested in
such dispute or matter, may order or direct that the
conditions or situations out of which such industrial
dispute or matter arose shall not be altered pending such
determination or decision (see s.14(7) of the Coal Act).

74 The order at first instance was expressed to be made
“pending determination of the matters in dispute” by the
Tribunal, unless determined earlier by conciliation. That
is a sufficient expression of the nature of the order to find
a valid exercise of the power within the meaning of s.14(7)
of the Coal Act. It was within power to make the order
which was made pending the hearing and determination
of the application.

75 Further, the order made provision for earlier settlement
by agreement or conciliation, but the order was predicated
upon and made pending any necessary determination of
the matters in dispute. The order made was validly made,
within power.

76 I would add, however, that an order such as this which
does not impose a time limit might, in some
circumstances, be attacked as beyond power, if it prevents
or unreasonably delays the Chairperson conciliating and
referring the matter to the Tribunal in the absence of an
agreement at conciliation, given the Chairperson’s
statutory obligation in that respect, in a reasonable time.
That was not submitted to me on this occasion and I make
no judgment on it.

Natural Justice
77 For Griffin, it was submitted that the Chairperson denied

Griffin natural justice in that he did not afford them a
reasonable opportunity to be heard before the order was
made. The rules of natural justice do apply (see Kioa and
Others v West and Another [1985] 159 CLR 550).
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78 It is noteworthy that s.14(7) of the Coal Act specifically
provides that an order preserving the status quo can be
made. By its very nature, such an order is made to “put a
lid on things” whilst an agreement is negotiated or a
dispute is conciliated. By their nature, such orders are
made as a matter of urgency to prevent a dispute igniting
or continuing to burn. (S.44(6b) of the Act provides a
basis for similar orders in this Commission.)

79 However, this was not a final hearing to determine rights
and obligations. It was a conference to which the parties
were summoned because they were in dispute. The parties
were present. The Chairperson made an order directed to
preserving the status quo (and clearly removing
temporarily the cause of the dispute) as a tool for
attempting to facilitate an agreement, in the exercise of a
statutory power to do so.

80 To act fairly did not require the Chairperson to hear the
parties as to detailed matters of loss, or of loss at all.
These factors were, in my opinion, irrelevant to the
decision as to whether the order which was made should
be made. This was not an arbitration hearing to determine
future rights and obligations.

81 Orders such as this are almost a sine qua non to the
conciliation process being put in train and are usually
made as a matter of urgency for that purpose, in the heat
of the dispute (see a not dissimilar example in J Wattie
Canneries Ltd v Hayes and Others [1987] 74 ALR 202).
The order was properly made (see Stead v State
Government Insurance Commission (HC)(op cit)).

82 There was also liberty to apply or vary the orders given
so that any opportunity to be heard further was not
extinguished. There was adequate opportunity to be heard.
It would seem to me further that evidence of loss, if
adduced, could not have altered the result. That ground
does not, for those reasons, raise a serious issue to be
tried.

Relevant and Irrelevant Factors
83 There are no relevant factors to which the Chairperson

has not had proper regard. What was relevant was that
there was a dispute, that one party sought that the Tribunal
resolve it, that the Tribunal afforded an opportunity to
the parties to resolve it and sought to preserve the status
quo by an order which was not a final order and could
not be. Further, there was liberty to apply to vary or
discharge the order.

84 For those reasons, too, no irrelevant factors were taken
into account. In particular, the submission that any
undertaking to pay damages should have been taken into
account was and is not relevant for the purposes of
conciliation proceedings or orders such as were made here
by an industrial tribunal, nor was anything said to
persuade me otherwise. The recitals reveal, in my opinion,
that the order was made having regard to all of the relevant
factors and having regard to no irrelevant factors.

85 Whilst some criticism might be levelled at the Chairperson
for not fixing a time when conciliation might take place
if no agreement was reached, that does not, at least in the
short term, render the order subject to challenge on any
valid basis.

BALANCE OF CONVENIENCE
86 It was submitted on behalf of Griffin that the balance of

convenience lay with it because the evidence was that
Griffin was suffering substantial financial loss by being
unable to engage independent contractors to perform the
work of its employees in the areas manned by the CMIU.

87 On the part of the CMIU, it was submitted that the balance
of convenience lay with it because the decision to use
contractors was, in the long term, likely to erode the
conditions of employment of its members and jeopardise
their employment.

88 In my opinion, the balance of convenience lies with the
CMIU because it has rightly and validly, pursuant to the
EBA and under the Coal Act, invoked the jurisdiction of
the Tribunal and has obtained an order to maintain the
status quo whilst the parties follow a direction to attempt
to reach an agreement.

89 The question of balance of convenience is not determined
in this instance by whether the parties suffer detriment in
the matter which is at the heart of the dispute. The
jurisdiction exists to resolve this dispute and other
disputes, as defined. Further and significantly, the order
made can be varied or discharged or the parties can move
to conciliation and/or arbitration. It is not for Griffin to
attempt to defeat the jurisdiction which it has agreed to
in the EBA and which exists, in any event, in the statute
by attempting to achieve, through a stay application, that
which the EBA forbids and what the Tribunal has ordered
in an attempt to assist the parties to resolve the matter.

90 What is alleged to be evidence of the balance of
convenience is in fact evidence of the divided points of
view at the heart of the matter. To accede to the application
would be to give Griffin an advantage contrary to the
terms of the EBA which binds Griffin and the CMIU;
and give an advantage to Griffin arising from its failure
to abide by the terms of the EBA. To accede to the
application for a stay would be to enable Griffin to achieve
its aim of using independent contractors when that issue
is at the heart of a dispute for which the EBA provides a
settlement mechanism. To accede to the application would
be to allow a bypassing of the mechanism and a denial of
the jurisdiction of the Tribunal which is properly seised
of the matter.

91 That there is or is not a loss occasioned by the exercise of
jurisdiction is not to the point. The CMIU, for its part,
objects to the use of contractors and claims a detriment
to its members from their use.

92 The point at issue is that there are those two conflicting
points of view. It is irrelevant that there was strike action.
The strike action is a manifestation of the dispute. The
order was directed at the question in dispute and, in any
event, that action ceased when the order was made. The
merits of those positions are not yet in issue. The balance
of convenience favours the maintenance of the status quo,
followed by negotiations, conciliation and arbitration and
the order is a step in that process.

93 It is not for Griffin to obliquely complain by this
application that the Tribunal’s jurisdiction and powers
are as they are.

94 In any event, either party was and is free to bring the
matter back before the Chairperson if they are unable to
reach an agreement. That meant that, to some extent, this
application was unnecessary.

95 It is also part of the balance of convenience that the status
quo be maintained in industrial matters (see Re Moore;
Ex parte Pillar [1991] 65 ALJR 683 (HC) per Dawson J
and Re Peter John Sharkey & Others; Ex parte The Food
Preservers Union of Western Australia, Union of Workers
[2000] WASC 259 (unreported) delivered 28 September
2000 (IAC 7 of 2000) per Anderson J).

96 The balance of convenience clearly lies with the CMIU.
It certainly has not been established to lie with Griffin.

FINALLY
97 Further, the Commission, constituted by the President,

will not lightly interfere during the course of conciliation
and arbitration, and will not lightly deprive a “successful
party” of the fruits of an order such as this. There was no
reason to do so in this case.

98 I would add, somewhat unnecessarily perhaps, that these
findings and conclusions have been made solely for the
purpose of dealing with this application and cannot
constitute my views as a member of the Full Bench on
any review of the decision at first instance.

99 Griffin, for those reasons, has not established that an order
should be made in its favour because it has not established
that the equity, good conscience and the substantial merits
of the case lie with it.

100 Further s.26(1)(c) of the Act applied means that the
interests of the CMIU and Griffin, as well as the interests
of the community (see s.26(1)(d) of the Act) are best
served by allowing the Tribunal, acting within its
jurisdiction, to deal with the matter according to law and
proceeding to conciliation and, if necessary, arbitration,
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promptly. It would seem to be in everyone’s interests that
this matter is now expedited in the Tribunal.

101 For those reasons, I dismissed the application.

2001 WAIRC 02171
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES GRIFFIN COAL MINING COMPANY

PTY LIMITED, APPLICANT
v.
THE COAL MINERS’ INDUSTRIAL
UNION OF WORKERS OF WESTERN
AUSTRALIA, COLLIE,
RESPONDENT

CORAM HIS HONOUR THE PRESIDENT P J
SHARKEY

DELIVERED MONDAY, 26 FEBRUARY 2001
FILE NO/S PRES 3 OF 2001
CITATION NO. 2001 WAIRC 02171
_______________________________________________________________________________

Decision Application dismissed.
Appearances
Applicant Mr T H F Caspersz (of Counsel), by leave

and with him
Mr C W Taylor (of Counsel), by Leave

Respondent Mr R L Hooker (of Counsel), by leave
_______________________________________________________________________________

Order.
This matter having come on for hearing before me on the 21st
and 26th days of February 2001, and having heard Mr T H F
Caspersz (of Counsel), by leave, and with him Mr C W Taylor
(of Counsel), by leave, on behalf of the applicant and Mr R L
Hooker (of Counsel), by leave, on behalf of the respondent,
and having determined that the application should be dismissed
and that my reasons for decision will issue at a future date, it
is this day, the 26th day of February 2001, ordered that appli-
cation No PRES 3 of 2001 be and is hereby dismissed.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

AWARDS/AGREEMENTS—
Variation of—

ARTWORKERS AWARD.
No. A30 of 1987.

2001 WAIRC 02097
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE WESTERN AUSTRALIAN

BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
TOWN OF NARROGIN, AVON
VALLEY ARTS SOCIETY INC,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 16 FEBRUARY 2001
FILE NO APPLICATION 1614 OF 2000
CITATION NO. 2001 WAIRC 02097
____________________________________________________________________________

Result Award varied
____________________________________________________________________________

Order.
HAVING heard Mr P. Joyce on behalf of the Applicant and
there being no appearance on behalf of the Respondents, and
by consent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Artworkers Award be varied in accordance
with the attached Schedule and that such variation shall
have effect from the first pay period commencing on or
after the date hereof.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 7.—Special Rates and Provisions: Delete subclause

(9) of this clause and insert in lieu the following—
(9) Travel Allowance

A fares allowance of $12.60 per day shall be paid to
employees required to work away from their usual
place of employment.

2. Clause 11.—Overtime: Delete subclause (2) of this clause
and insert in lieu the following—

(2) Where an employee is required to work overtime
and such overtime is worked for a period of at least
two hours in excess of and continuous with the re-
quired daily hours of work, the employee shall be
provided with a meal free of cost, or shall be paid
the sum of $8.30 as meal money.

3. Clause 18.—Living Away from Home: Delete subclause
(4) of this clause and insert in lieu the following—

(4) An employee, to whom the provisions of subclause
(1) of this clause apply, shall be paid an allowance
of $25.70 for any weekend that the employee re-
turns home from the job, but only if—

(a) the employee advises the employer or the
employer’s agent of the intention no later than
the Tuesday immediately preceding the week-
end in which the employee so returns;

(b) the employee is not required for work during
that weekend;

(c) the employee returns to the job on the first
working day following the weekend; and

(d) the employer does not provide, or offer to pro-
vide, suitable transport.

4. Clause 19.—Motor Vehicle Allowances: Delete subclause
(3) of this clause and insert in lieu the following—

(3) A year, for the purpose of this clause, shall com-
mence on the 1st day of July and end on the 30th
day of June next following.

Rates of Hire for Use of Employee’s Own Vehicle
on Employer’s Business

Engine Displacement
(in Cubic Centimetres)

Area and Details Over  Over  1600cc
2600cc 1600cc  & under

- 2600cc

Rate per Kilometre (Cents)
Metropolitan Area 57.7 46.4 40.4
South West Land Division 53.9 47.6 41.5
North of 23.5° South Latitude 60.0 53.3 46.4
Rest of the State 55.7 49.1 42.7
Motor Cycle (in all areas) 18.2
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BUILDING TRADES AWARD 1968.
No. 31 of 1966.

2001 WAIRC 02004
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE WESTERN AUSTRALIAN

BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS & OTHER, APPLICANT
v.
CRYSTAL SOFTDRINKS & OTHERS,
RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED TUESDAY, 6 FEBRUARY 2001
FILE NO/S APPLICATION 375 OF 2000
CITATION NO. 2001 WAIRC 02004
_______________________________________________________________________________

Result Variation of the Building Trades Award
1968.

Representation
Applicant Ms J Harrison
Respondent Mr K Dwyer as agent
_______________________________________________________________________________

Order.
HAVING heard Ms J Harrison on behalf of the applicant and
Mr K Dwyer on behalf of the respondent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Building Trades Award 1968 be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after 6 February 2001.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

Schedule.
1. Clause 6—Definitions: Delete paragraph (a) of subclause

(1) and insert the following in lieu thereof—
(a) “Union” means—

The Construction, Mining, Energy, Timber-
yards, Sawmills & Woodworkers’ Union of
Australia—Western Australian Branch;
The Western Australian Builders’ Labourers,
Painters and Plasterers Union of Workers.
The Plumbers and Gasfitters Employees Un-
ion of Australia, West Australian Branch,
Industrial Union of Workers;
or, as the case may be
The Building Trades Association of Unions
of Western Australia (Association of Work-
ers).

2. Clause 6—Definitions: Delete subparagraph (iv) of para-
graph (a) of subclause (3) and insert the following in lieu
thereof—

(iv) in general labouring (excluding production and
processing) not provided for herein. Provided that
such work is covered by the Constitution Rule of
the WABLPPU and had such work been performed
on 6/2/2001, was not at that date covered by any
other award of the Western Australian Industrial
Relations Commission.

3. Clause 10—Wages: Delete subclause (7) and renumber
subclause (8) to read subclause (7).

BUILDING TRADES AWARD 1968.
No. 31 of 1966.

2001 WAIRC 02098
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE WESTERN AUSTRALIAN

BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
APPLICANT
v.
CRYSTAL SOFTDRINKS, ROYAL
AGRICULTURAL SOCIETY OF
WESTERN AUSTRALIA INC,
FRONTLINE ALUMINIUM
WINDOWS, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 16 FEBRUARY 2001
FILE NO APPLICATION 1610 OF 2000
CITATION NO. 2001 WAIRC 02098
____________________________________________________________________________

Result Award varied
____________________________________________________________________________

Order.
HAVING heard Mr P. Joyce on behalf of the Applicants and
Mr K. Dwyer on behalf of the Respondent, and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Building Trades Award 1968 be varied in
accordance with the attached Schedule and that such vari-
ation shall have effect from the first pay period
commencing on or after the date hereof.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 10.—Wages: Delete subclause (4) of this clause

and insert in lieu the following—

(4) Tool Allowance: (Per Week) $

(a) Bricklayers and Stoneworkers 14.00

(b) Plasterers 16.20

(c) Carpenters and Joiners 19.70

(d) Joiners—Assembler A or B 9.90

(e) Plumbers 19.70

(f) Painters 4.90

(g) Signwriters 4.90

(h) Glaziers 4.90

Note 1: The tool allowance prescribed in paragraphs (a) to
(h) inclusive of this subclause, each include an amount of 5
cents for the purpose of enabling the employees to insure their
tools against loss or damage by theft or fire.

Note 2: The abovenamed allowances shall not be paid where
the employer supplied the employee with all necessary tools.

2. Clause 14.—Fares and Travelling Time—
A. Delete paragraphs (c) and (d) of subclause (1) of

this clause and insert in lieu the following—
(c) Where an employer requests a worker to use

his own car and the worker agrees, an amount
of 69 cents per kilometre shall be paid for kilo-
metres in excess of the kilometres a worker
would normally incur in travelling between
his home and his depot or shop.
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(d) This subclause shall be deemed to be com-
plied with where an employer adopts the
practice of paying an amount of $12.60 on
each day a worker is required to report to the
job away from his shop.

B. Delete subclause (2) of this clause and insert in lieu
the following—
 (2) For travelling during working hours to and

from the employer’s place of business or form
one job to another, a worker shall be paid by
the employer at ordinary rates. The employer
shall pay all fares and reasonable expenses in
connection with such travelling. Provided that
if an employer requests the worker to use his
own vehicle, the employer shall pay a car al-
lowance of not less than 69 cents per kilometre
for each kilometre the worker travels in re-
sponse to such request.

3. Clause 19.—Overtime: Delete subclause (6) of this clause
and insert in lieu the following—

(6) Any employee who is required to continue working
for more than two hours after his usual knock-off
time on any day shall be supplied by the employer
with a reasonable meal or, in lieu of such meal, shall
be paid an allowance of $8.30 for that meal.
Provided that this subclause shall not apply to a
worker who has been notified on the previous day
that he would be required to work such overtime.

4. Clause 23.—Distant Work—
A. Delete subclause (4) of this clause and insert in lieu

the following—
(4) The employer shall pay all fares which shall

be deemed to include the cost of transporting
the employee’s tools, in connection with such
travelling, and shall pay the cost of each ordi-
nary meal actually and reasonably required
during such travelling but the minimum al-
lowance for such meal shall be $8.30.
Provided that the amount of the return fare
shall not be payable if the worker be dismissed
for misconduct or, within one working week
of his commencing work on the job, for in-
competency or if the worker terminates or
discontinues his work on the job within one
month of his commencing thereon.
Provided further that where such travelling is
to or from or within the area of the State north
of latitude 26°S., the following provisions
shall apply—

(a) The amount of the original fare shall
be deducted from the subsequent earn-
ings of the worker.

(b) One-third of the amount of such fare
shall be refunded by the employer to
any worker who continues for each of
the first three months of the duration
of the job, with the full fare being re-
funded by the employer to a worker
who continues in his service until the
completion of any job of less than three
months’ duration or to any worker dis-
missed by the employer within the first
three months of the employment un-
less such dismissal was due to the
worker’s misconduct.

(c) Where a worker continues in the em-
ployer’s service at a distant job for three
months or six months, he shall be paid
by the employer either one half or the
full amount as the case may be, of the
fares incurred in returning to his home,
with the full amount of such fares be-
ing payable by the employer to a
worker who continues in his service
until the completion of any job of less
than six months’ duration or to any

worker dismissed by the employer
within the first six months of the em-
ployment unless such dismissal was
due to the worker’s misconduct.

B. Delete paragraph (a) of subclause (6) of this clause
and insert in lieu the following—

(6) (a) A worker not required to work during
a weekend who works as required dur-
ing the ordinary hours of work on the
working day before and the working
day after a weekend, and who notifies
his employer no later than the previ-
ous Tuesday of his intention to return
home at the weekend and who returns
home for that weekend, shall be paid
an allowance of $25.70 for each such
occasion unless travelling facilities are
provided.

C. Delete subclause (9) of this clause and insert in lieu
the following—

(9) Where an employee, supplied with board and
lodging by his employer, is required to live
more than one half of a mile from the job, he
shall be provided with suitable transport to and
from that job or be paid an allowance of $12.60
per day provided that where the time actually
spent in travelling either to or from the job
exceeds twenty minutes, that excess travelling
time shall be paid for at ordinary rates whether
or not suitable transport is supplied by the em-
ployer.

BUILDING TRADES (GOLDMINING INDUSTRY)
AWARD.

Nos. 29 & 32 of 1965 and 4 of 1966.
2001 WAIRC 02106

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CONSTRUCTION, MINING,
ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
APPLICANT
v.
LAKE VIEW AND STAR LIMITED,
GREAT BOULDER GOLD MINES
LTD, GOLD MINES OF
KALGOORLIE (AUST) LTD,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 16 FEBRUARY 2001
FILE NO APPLICATION 1607 OF 2000
CITATION NO. 2001 WAIRC 02106
____________________________________________________________________________

Result Award varied
____________________________________________________________________________

Order.
HAVING heard Mr P. Joyce on behalf of the Applicant and
Mr P. Connell on behalf of the Respondents, and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Building Trades (Goldmining Industry)
Award be varied in accordance with the attached Sched-
ule and that such variation shall have effect from the first
pay period commencing on or after the date hereof.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.
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Schedule.
1. Clause 9.—Wages: Delete subclause (2) of this clause

and insert in lieu the following—
(2) Tool Allowance (per week)

(a) Carpenter 19.70
(b) Painter 4.90

The tool allowance for carpenter and joiner includes an
amount of five cents for the purpose of enabling the employ-
ees to insure their tools against loss or damage by theft or fire.

2. Clause 17.—Overtime: Delete subclause (6) of this clause
and insert in lieu the following—

(6) When a employee, without being notified on the pre-
vious day, is required to continue working after the
usual knock-off time for more than one hour or (in
the case of a day-worker) after 5.30pm whichever is
the later, he shall be provided with any meal required
or shall be paid $8.30 in lieu thereof.

BUILDING TRADES (GOVERNMENT) AWARD 1968.
No. 31A of 1966.

2001 WAIRC 02092
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE WESTERN AUSTRALIAN

BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
APPLICANT
v.
CONTRACT AND MANAGEMENT
SERVICES, HEALTH DEPT.OF WA,
AGRICULTURE WESTERN
AUSTRALIA, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 16 FEBRUARY 2001
FILE NO APPLICATION 1612 OF 2000
CITATION NO. 2001 WAIRC 02092
____________________________________________________________________________

Result Award varied
____________________________________________________________________________

Order.
HAVING heard Mr P. Joyce on behalf of the Applicants and
Ms A. Davidson on behalf of the Respondent, and by con-
sent, the Commission pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the Building Trades (Government) Award 1968
be varied in accordance with the attached Schedule and
that such variation shall have effect from the first pay
period commencing on or after the date hereof.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 9.—Wages: Delete subclause (2) of this clause

and insert in lieu the following—
(2) Tool Allowance (Per Week)

$
(a) Bricklayers and Stoneworkers 14.00
(b) Plasterers 16.20
(c) Carpenters and Joiners 19.70

(Per Week)
$

(d) Plumbers 19.70
(e) Painters and Sign-writers 4.90
(f) Glaziers 4.90
(g) Stonemasons: The employer shall supply all

necessary tools for the use of stonemasons,
except when engaged on building construc-
tion, when the worker, if required to supply
his/her own tools, shall receive a tool allow-
ance at the rate of $1.55 per week.

NOTE 1: The tool allowance prescribed in para-
graphs (a), (b), (c) and (d) of this subclause each
include an amount of six cents for the purpose of
enabling the employees to insure their tools against
loss or damage by theft or fire.
NOTE 2: The abovenamed allowances shall not be
paid where the employer supplies an employee with
all necessary tools.

2. Clause 14A.—Fares and Travelling Time (Other than
Distant Work)—

A. Delete paragraphs (a) and (b) of subclause (1) of
this clause and insert in lieu the following—

(a) Within a radius of 50 km from such depot
$12.60 per day.

(b) Subject to the provisions of subclause (2)
hereof, work performed at places beyond a
radius of 50 km from the permanent depot
shall be deemed to be distant work, unless the
employer and the employees, with the con-
sent of the union, agree in any particular case
that the travelling allowance for such work
shall be paid under this clause in which case
an additional allowance of 62 cents per kilo-
metre shall be paid for each kilometre in excess
of the 50 kilometre radius;

B. Delete subclause (5) of this clause and insert in lieu
the following—

(5) For travelling during working hours from and
to the employer’s place of business or from
one job to another, a worker shall be paid by
the employer at ordinary rates. The employer
shall pay all fares and reasonable expenses in
connection with such travelling. Provided that
if an employer requests the worker to use his
own vehicle, the employer shall pay a car al-
lowance of not less than 69 cents per kilometre
for each kilometre the worker travels in re-
sponse to such request.

3. Clause 14B.—Fares and Travelling—Plumbers—
A. Delete subclause (2) of this clause and insert in lieu

the following—
(2) Travel beyond defined radius: When working

on jobs beyond the defined radius from the
centre (as defined) the fares as defined and
one-quarter of an hour’s travelling time plus
an allowance for travelling time calculated at
the ordinary time rate of pay for the time re-
quired to travel to the job site and back from
and to the defined radius and calculated at
speed not exceeding the legal speed limit with
a minimum payment of a quarter of an hour
for each such journey. Where an employee
provides his own transport, an additional al-
lowance of 13 cents per kilometre shall be
payable for the distance involved in travelling
beyond the defined radius and return thereto,
which shall compensate for any fares incurred
by public transport.

B. Delete subclause (3) of this clause and insert in lieu
the following—

(3) Transport during working hours: Where an
employee is required by an employer to travel
to any other job site during the course of his
daily engagement he shall be paid all fares
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necessarily incurred, except where transport
is provided by the employer to and from such
site, and all time spent in such travel shall be
regarded as time worked.
Provided that where an employer requests an
employee to use his own car to effect such a
transfer and such employee agrees to do so
the employee shall be paid an allowance at
the rate of 69 cents per kilometre.

C. Delete paragraph (a) of subclause (5) of this clause
and insert in lieu the following—

(a) Radius and Fares—The radius shall be 50 kilo-
metres and the fares shall be $8.40 per day.

4. Clause 15.—Apprentices: Delete subclause (14) of this
clause and insert in lieu the following—

(14) On the completion of the probationary period an ap-
prentice shall be supplied with tools as selected by
the foreman up to the value of—

Carpentry and Joinery— $
Joiners Shop 181.30
Other 197.30
Plumbing 170.80
Painting, Signwriting and Glazing  55.10
Bricklaying 122.60
Plastering 135.40

5. Clause 19.—Overtime: Delete subclause (6) of this clause
and insert in lieu the following—

(6) Any employee who is required to continue working
for more than two hours after his usual knock-off
time on any day shall be supplied by the employer
with a reasonable meal, or in lieu of such meal, shall
be paid an allowance of $8.30 for a meal.
Provided that this subclause shall not apply to a
worker who has been notified on the previous day
that he would be required to work such overtime.

6. Clause 29.—Distant Work—
A. Delete paragraph (c) of subclause (1) of this clause

and insert in lieu the following—
(c) (i) An employee who is obliged under

paragraph (a) of this subclause to camp
at or reasonably close to the site of the
work and is not provided free with food
and accommodation referred to in the
said paragraph, shall be paid an allow-
ance of $61.88 per week or $2.26 per
day for any period of employment less
than one week. This allowance shall be
reduced by $30.92 per week, or $1.37
per day where the aforesaid rate ap-
plies in all cases where the employer
at his own costs provides the employee
with both a proper mess room and the
cooking of the employees food.

(ii) The weekly rate of $61.88 and the
aforementioned deduction of $30.92
shall apply notwithstanding that em-
ployee may return to his home at
weekend.
Provided that such employee does not
absent himself without just cause from
the job for any of the ordinary work-
ing hours or reasonable overtime
required in such week otherwise a de-
duction of $1.90 per day may be made
for each non working day and ordinary
working day not fully worked in that
week up to the maximum allowance
prescribed.

(iii) Where the employer provides a mess
and cooking staff the deduction re-
ferred to in placitum (i) of this
paragraph shall be made, unless other-
wise agreed, notwithstanding that an
employee may not avail himself of the
mess facilities.

(iv) The weekly allowance for an employee
working north of latitude 26 degrees
and camped 20 miles or more from the
nearest town shall be increased to
$15.87 in cases where the employee is
obliged to batch.

B. Delete paragraph (d) of subclause (1) of this clause
and insert in lieu the following—

(d) A deduction of $1.90 per day may be made in
respect of any employee coming under the
provisions of paragraph (c) of this subclause
for any absence coming within the provision
of subclause (3) hereof, or for any absence of
the employee on leave without pay.

C. Delete paragraph (b) of subclause (2) of this clause
and insert in lieu the following—

(b) Subject to the provisions of this subclause the
employer shall pay all costs incurred by an
employee in travelling to and from a job to
which paragraph (a) of subclause (1) hereof
refers from and to the place of engagement.
Such costs shall be limited to fares, which shall
include sleeping berth accommodation, where
such is reasonably necessary, transport of
tools, meal money at the rate of $3.10 for each
ordinary meal actually and reasonably re-
quired and paid for by the employee during
such travelling and payment for travelling time
(which shall include time waiting for trans-
port connections and also ordinary working
hours not worked after the employee has ar-
rived at the job destination and made himself
available for work) at ordinary time rates with
a maximum of eight hours for any one day.
Provided that any employee who is dismissed
for misconduct, or who, within one week of
commencing work, is dismissed for incom-
petence shall forfeit all rights under this
subclause and any costs already incurred un-
der this subclause by the employer in respect
of that employees travel to the job shall, to
the extent that the same have not been satis-
fied by deductions from his wages made by
the employer under paragraph (d) of this
subclause, where that paragraph is applicable,
remain a debt due from the employee to the
employer and the amount thereof shall be re-
tainable or recoverable by the employer from
the employee in the same way as the debt re-
ferred to in subclause (d) of this clause.

CATERING EMPLOYEES AND TEA ATTENDANTS
(GOVERNMENT) AWARD 1982.

No. A34 of 1981.
2001 WAIRC 02294

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
THE MINISTER FOR PRIMARY
INDUSTRY AND OTHERS,
RESPONDENTS

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 14 MARCH 2001
FILE NO APPLICATION 741 OF 2000
CITATION NO. 2001 WAIRC 02294
_______________________________________________________________________________
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Result Award varied.
Representation
Applicant Mr J. Ridley appeared on behalf of the

applicant.
Respondent Ms A. Davison (as agent) appeared on

behalf of the respondents.
_______________________________________________________________________________

Order.
HAVING HEARD Mr J. Ridley on behalf of the applicant
and Ms A. Davison (as agent) on behalf of the respondents,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act 1979 and by consent, hereby
orders—

THAT the Catering Employees and Tea Attendants
(Government) Award 1982 be varied in accordance with
the following schedule and that such variation shall have
effect from the beginning of the first pay period com-
mencing on or after the 14th day of March 2001.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

Schedule.
1. Clause 9.—Additional Rates for Ordinary Hours: Delete

subclauses (1) and (2) of this clause and insert in lieu thereof
the following—

(1) A full-time or part-time employee who is required
to work any ordinary hours between 7.00pm and
7.00am Monday to Friday, inclusive, shall be paid,
in addition to the appropriate wage set out in Clause
22.—Wages, an additional payment equivalent to
15% of the wages paid for the time so worked with
a minimum payment of $2.38 per day.

(2) An employee who is required to work any of his
ordinary hours on any day in more than one period
of employ and other than for meal breaks as pre-
scribed by Clause 13.—Meal Breaks of this award,
shall be paid an allowance of $2.03 per day, for such
broken work period worked.

2. Clause 14.—Meal Money: Delete the amount of $7.20
and insert the amount of $7.63 in lieu thereof.

3. Clause 22.—Wages: Delete subclause (2) and (3) of this
clause and insert in lieu thereof the following—

(2) In addition to the above wage rates service pay will
be paid for each year of service at the following rates
per week—

$
Year 1 .................................... 60.80
Year 2 .................................... 66.40
Year 3 and thereafter ............ 71.30

(3) Leading Hands—
An employee (other than a Chef) who is ap-
pointed and placed in charge of other
employees by the employer shall be paid
the following rates in addition to his or her
normal wage per week—

$
(a) If placed in charge of less

 than six employees 10.20
(b) If placed in charge of six

 to ten employees 13.60
(c) If placed in charge of 11

 to 20 employees 15.70
(d) If placed in charge of

 more than 20 employees 26.20

4. Clause 25.—Bar Work: Delete the amount of 74 cents
from this clause and insert the amount of 79 cents in lieu
thereof.

5. Clause 27.—Uniforms and Laundering: Delete this clause
and insert in lieu thereof the following—

27.—UNIFORMS AND LAUNDERING
Where uniforms are required to be worn by the employer
they shall be supplied and laundered by the employer
and remain the property of the employer, provided that
in lieu of the employer laundering same, the employee
shall be paid $2.70 per week for such laundering. Pro-
vided further that any employee employed as a Cook shall
be paid $4.00 per week for laundering.

6. Clause 28.—Protective Clothing: Delete subclause (1) of
this clause and insert in lieu thereof the following—

(1) Employees who are required to wash dishes, or oth-
erwise handle detergents, acids, soaps or any
injurious substances, shall be supplied with rubber
gloves free of charge by the employer, or be paid an
allowance of $1.30 per week in lieu.

7. Clause 29.—Employee’s Equipment: Delete this clause
and insert in lieu thereof the following—

29.—EMPLOYEE’S EQUIPMENT
All knives, choppers, tools, brushes, towels and other
utensils, implements and material which may be required
to be used by the employee for the purpose of carrying
out their duties, shall be supplied by the employer free of
charge.
Provided that where an employee is required by the em-
ployer to use his own knives he shall be paid an allowance
of $7.40 per week.

8. Schedule A—Named Union Party—Delete this Schedule
and insert in lieu thereof the following—

SCHEDULE A—NAMED UNION PARTY
The Australian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch is a named
party to this award.

9. Schedule B—Respondents—Delete this Schedule and
insert in lieu thereof the following—

SCHEDULE B—RESPONDENTS
The Minister for Primary Industry
The Minister for Community Development
The Minister for Education
The Minister for Health
The Minister for Labour Relations
The Minister for Lands
The Minister for Environment
The Minister for Police
The Minister for Planning
The Minister for Transport
The Minister for Works
The Minister for Water Resources
The Minister for Aboriginal Affairs
The Attorney General
Commissioner for Main Roads
The State Government Printer
State Government Insurance Commission
Western Australian Fire Brigades Board
Western Australian Museum Board
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CLOTHING TRADES AWARD 1973.
No. 16 of 1972.

2001 WAIRC 02154
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE WESTERN AUSTRALIAN

CLOTHING AND ALLIED TRADES’
INDUSTRIAL UNION OF WORKERS,
APPLICANT
v.
FULLIN TAILORING COMPANY
AND OTHERS, RESPONDENTS

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 23 FEBRUARY 2001
FILE NO APPLICATION 821 OF 2000
CITATION NO. 2001 WAIRC 02154
_______________________________________________________________________________

Result Award varied
Representation
Applicant Mr T J Pope
Respondents Mr P Robertson
_______________________________________________________________________________

Order.
HAVING heard Mr T J Pope on behalf of the applicant and
Mr P Robertson on behalf of the respondents, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Clothing Trades Award 1973 as varied, be
further varied in accordance with the following Schedule
and that such variation shall have effect from the begin-
ning of the first pay period commencing after 23 February
2001.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

Schedule.
1. Delete paragraph (a) of subclause (2) of clause 18A—

Rates of Pay Post Transition Period and insert in lieu thereof
the following—

(a) The following wage schedule will operate from the
beginning of the first pay period to commence after
the 23rd February 2001.

Relativity Arbitrated Total
Skill to Skill Base Supplementary Safety Minimum
Level Level 4 Rate Payment Net Award

Adjustment Rate

Trainee 78 299.50 25.90 75.00 400.40

1 82 314.30 27.80 75.00 417.10

2 87.4 334.00 30.60 75.00 439.60

3 92.4 345.70 39.80 75.00 460.50

4 100 358.30 58.90 75.00 492.20

5 Na 376.30 82.60 75.00 533.90

EARTH MOVING AND CONSTRUCTION AWARD.
No. 10 of 1963.

2001 WAIRC 02103
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CONSTRUCTION, MINING,

ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
APPLICANT
v.
GOLDFIELDS CONTRACTORS PTY
LTD, HOT MIX LTD, RHODES, DFD
PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 16 FEBRUARY 2001
FILE NO APPLICATION 1616 OF 2000
CITATION NO. 2001 WAIRC 02103
____________________________________________________________________________

Result Award varied
____________________________________________________________________________

Order.
HAVING heard Mr P. Joyce on behalf of the Applicant and
Mr K. Dwyer on behalf of the Respondent, and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Earth Moving and Construction Award
be varied in accordance with the attached Schedule
and that such variation shall have effect from the
first pay period commencing on or after the date
hereof.

(2) THAT the application be divided so that application
No. 1616A of 2000 will deal with Appendix II of
the award.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 11.—Meal Money: Delete this clause and insert

in lieu the following—
When an employee is required for overtime without hav-
ing been notified on the previous day, he/she shall be
supplied with a meal or be paid $8.30 in lieu thereof, and
if owing to the overtime worked, a second or subsequent
meal is required he/she shall be supplied with each meal
or be paid $5.10 for each meal so required. Provided no
such meal or payment is due unless the employee works
more than two hours after the usual knock off time. Pro-
vided that an employee who is allowed not less than one
hour and a half in which to get a meal before resuming
work, and facilities for obtaining a meal are available,
shall not be entitled to meal money or a meal under this
clause.

2. Clause 17.—Living Away from Home Allowance—
A. Delete paragraph (b) of subclause (1) of this clause

and insert in lieu the following—
(b) pay an allowance of $303.00 per week of seven

days but such allowance shall not be wages.
In the case of broken parts of the week occur-
ring at the beginning or the ending of the
employment on a distant job the allowance
shall be $43.30 per day.

B. Delete paragraph (a) of subclause (4) of this clause
and insert in lieu the following—

(4) (a) An employee who works as required
during the ordinary hours of work on
the working day before and the work-
ing day after a weekend and who
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notified the employer or his/her repre-
sentative, not later than Tuesday of
each week, of his/her intention to re-
turn to his/her usual place of residence
for the weekend, shall be paid an al-
lowance of $25.20 for each such
occasion.

C. Delete subclause (7) of this clause and insert in lieu
the following—

(7) Where an employee, supplied with board and
lodging by his/her employer, is required to live
more than 800 metres from the job he/she shall
be provided with suitable transport to and from
that job or be paid an allowance of $12.60 per
day provided that where the time actually spent
in travelling either to or from the job exceeds
twenty minutes, that excess time shall be paid
for at ordinary rates whether or not suitable
transport is supplied by the employer.

3. Clause 23.—Travelling Allowance—
A. Delete paragraph (a) of subclause (1) of this clause

and insert in lieu the following—
(1) (a) An employee required on any day to

report directly to the job shall be paid
the following allowance to compensate
him/her for excess fares and travelling
time from the employee’s home to his/
her place of work and return.
Within a radius of 50 kilometres from
the G.P.O. Perth $12.60 per day.

B. Delete subclause (2) of this clause and insert in lieu
the following—

(2) On country work where camping facilities are
not provided and travel cannot be made by
public conveyance, an employee required to
travel to or from the place of work shall, un-
less a conveyance be provided by the employer
(free of charge) to transport him/her to and
from the place of work and a central pick-up
place, be paid allowances in accordance with
the following scale.

Per Day
$

3 kilometres each way and up to
and including 8 kilometres each way 5.20
over 8 kilometres each way and up to
including 16 kilometres each way 9.70
over 16 kilometres each way and up to
and including 32 kilometres each way 12.10
over 32 kilometres each way 14.50

ENGINE DRIVERS’ (GENERAL) AWARD.
No. R21A of 1977.

2001 WAIRC 02102
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CONSTRUCTION, MINING,

ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
APPLICANT
v.
COCA COLA BOTTLERS, MASSEY-
FERGUSON (AUST) LTD, JAMES
HARDIE & CO PTY LTD,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 16 FEBRUARY 2001
FILE NO APPLICATION 1617 OF 2000
CITATION NO. 2001 WAIRC 02102
____________________________________________________________________________

Result Award varied
____________________________________________________________________________

Order.
HAVING heard Mr P. Joyce on behalf of the Applicant and
Mr K. Dwyer on behalf of the Respondent, and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Engine Drivers’ (General) Award be varied
in accordance with the attached Schedule and that such
variation shall have effect from the first pay period com-
mencing on or after the date hereof.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 8.—Overtime: Delete paragraph (b) of subclause

(3) of this clause and insert in lieu the following—
(b) Meal Allowance—

(i) An employee who, without being notified on
the previous day or earlier, has to continue
working after the usual knock-off time for
more than two hours, shall be provided with
any meal required or shall be paid $7.40 for
the first meal and $5.00 for each subsequent
meal.
Provided that this subclause shall not apply
to an employee residing in the same locality
as his or her employment who can reasonably
return home for a meal.

(ii) If a worker as a consequence of the notifica-
tion referred to in (i) above has provided a
meal and is not required to work less over-
time than the period notified, he or she shall
be paid for each meal provided and not re-
quired, the appropriate prescribed amount.

2. Schedule “C”—38 Hour Week Provisions: Delete para-
graph (f) of subclause (3) of clause (5) of this schedule and
insert in lieu the following—

(f) Meal Allowance—
 (i) Where an employee, without being notified

on the previous day or earlier, has to continue
working after his usual knockoff time for more
than two hours, he shall be provided with any
meal required or shall be paid $7.40 for a meal
and, if owing to the amount of overtime
worked, a second or subsequent meal is re-
quired he shall be supplied with each such
meal by the employer or be paid $5.00 for
each meal so required. Provided that this para-
graph shall not apply to an employee residing
in the same locality as his place of employ-
ment who can reasonably return home for a
meal.

 (ii) If an employee, as a consequence of the noti-
fication referred to in sub-paragraph (i) of this
paragraph, has provided himself with a meal
or meals, and is not required to work over-
time or is required to work less overtime than
the period notified, he shall be paid for each
meal provided and not required, the appropri-
ate amount prescribed in sub-paragraph (i) of
this paragraph.
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ENGINE DRIVERS (GOVERNMENT) AWARD 1983.
No. A5 of 1983.

2001 WAIRC 02093
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CONSTRUCTION, MINING,

ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
APPLICANT
v.
BOARD OF MANAGEMENT,
FREMANTLE HOSPITAL, BOARD OF
MANAGEMENT, PRINCESS
MARGRET HOSPITAL, BOARD OF
MANAGEMENT, ROYAL PERTH
HOSPITAL, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 16 FEBRUARY 2001
FILE NO APPLICATION 1615 OF 2000
CITATION NO. 2001 WAIRC 02093
____________________________________________________________________________

Result Award varied
____________________________________________________________________________

Order.
HAVING heard Mr P. Joyce on behalf of the Applicant and
Ms A. Davidson on behalf of the Respondents, and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Engine Drivers (Government) Award 1983
be varied in accordance with the attached Schedule and
that such variation shall have effect from the first pay
period commencing on or after the date hereof.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 10.—Overtime: Delete paragraph (b) of subclause

(3) of this clause and insert in lieu the following—
(b) Meal Allowance—

(i) Where an employee without being notified on
the previous day or earlier, has to continue
working after his usual knockoff time for more
than two hours, he shall be provided with a
meal or shall be paid $6.60 for a meal and, if
owing to the amount of overtime worked, a
second or subsequent meal is required he shall
be supplied with each such meal by the em-
ployer or be paid $4.70 for each meal so
required. Provided that this paragraph shall
not apply to an employee residing in the same
locality as his place of employment who can
reasonably return home for a meal.
Provided further that an employee who com-
mences to work overtime before the usual
starting time shall, if the overtime exceeds two
hours and is continuous with his day’s work,
be supplied with a meal by his employer or be
paid $6.60 for a meal.

(ii) An employee required to work continuous
from 12 midnight to 6.30 a.m. and ordered
back to work at 8.00 a.m. the same day, shall
be paid $3.30 for breakfast.

(iii) All time worked during the usual meal time
by any employee other than a continuous shift
work employee shall be paid at overtime rates
and such rates shall continue until the em-
ployee knocks off for his meal.

ENGINEERING TRADES (GOVERNMENT)
AWARD, 1967.

Nos. 29, 30 and 31 of 1961 and 3 of 1962.
2001 WAIRC 02236

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY,
INFORMATION, POSTAL,
PLUMBING, AND ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH
AND OTHER, APPLICANT
v.
THE MINISTER FOR WORKS,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 6 MARCH 2001
FILE NO APPLICATION 1845 OF 2000
CITATION NO. 2001 WAIRC 02236
____________________________________________________________________________

Result Award Varied
____________________________________________________________________________

Order.
HAVING heard Mr C. Young on behalf of the Applicants and
Ms A. Davison for the Respondent, and by consent, the Com-
mission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Engineering Trades (Government) Award,
1967 Award Nos 29, 30 and 31 of 1961and 3 of 1962 be
varied in accordance with the following Schedule and
such variation shall have effect on or after the 28th day of
February 2001.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
Fifth Schedule—Building Management Authority Wages

and Conditions: Delete subclause (5) of this schedule and
insert in lieu the following—

(5) Wages—
(a) The wages for Building Management Authority

employees on or after the 28th day of February
2001 will be as follows—

Classification On Safety Net Total Rate
Engagement Adjustment Per Week

$ $ $
Engineering
Tradesperson—
Level 4—Group A 492.60 73.00 565.60

Group B 502.30 73.00 575.30
Group C 511.70 73.00 584.70

Level 3A 465.40 73.00 538.40
Level 3B 457.70 75.00 532.70
Level 2 442.00 75.00 517.00
Level 1 436.00 75.00 511.00

Engineering
Employee—
Level 4—Group A 406.20 75.00 481.20

Group B 392.70 75.00 467.70
Group C 384.20 75.00 459.20
Group D 381.70 75.00 456.70

Level 3 370.00 75.00 445.00
Level 2 363.00 75.00 438.00
Level 1 341.90 75.00 416.90

Classification After One Year Safety Net Total Rate
of Service Adjustment Per Week

$ $ $
Engineering
Tradesperson—
Level 4—Group A 498.60 73.00 571.60

Group B 508.30 73.00 581.30
Group C 517.70 71.00 588.70

Level 3A 471.10 73.00 544.10
Level 3B 462.60 73.00 535.60
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Classification After One Year Safety Net Total Rate
of Service Adjustment Per Week

$ $ $
Level 2 447.30 75.00 522.30
Level 1 441.20 75.00 516.20
Engineering
Employee—
Level 4—Group A 411.10 75.00 486.10

Group B 397.10 75.00 472.10
Group C 388.20 75.00 463.20
Group D 383.90 75.00 458.90

Level 3 374.50 75.00 449.50
Level 2 367.10 75.00 442.10
Level 1 346.00 75.00 421.00

Classification After Two Years Safety Net Total Rate
of Service Adjustment Per Week

$ $ $
Engineering
Tradesperson—
Level 4—Group A 503.60 73.00 576.60

Group B 513.30 73.00 586.30
Group C 523.10 71.00 594.10

Level 3A 475.50 73.00 548.50
Level 3B 467.30 73.00 540.30
Level 2 451.50 75.00 526.50
Level 1 445.60 75.00 520.60
Engineering
Employee—
Level 4—Group A 415.00 75.00 490.00

Group B 401.10 75.00 476.10
Group C 391.90 75.00 466.90
Group D 386.90 75.00 461.90

Level 3 378.00 75.00 453.50
Level 2 370.80 75.00 445.80
Level 1 349.10 75.00 424.10

The rates of pay in this award include arbitrated safety
net adjustments available since December 1993, under
the Arbitrated Safety Net Adjustment Principle.
These arbitrated safety net adjustments may be offset
against any equivalent amount in the rate of pay received
by employees since 1 November 1991 above the rate pre-
scribed in the award except where such absorption is
contrary to the terms of an industrial agreement.
Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from
enterprise agreements, are not to be used to offset arbi-
trated safety net adjustments.

FOREMEN (BUILDING TRADES) AWARD 1991.
No. A5 of 1987.

2001 WAIRC 02100
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE WESTERN AUSTRALIAN

BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
APPLICANT
v.
MASTER BUILDERS’ ASSOCIATION
OF WESTERN AUSTRALIA (UNION
OF EMPLOYERS), THE MASTER
PAINTERS, DECORATORS AND
SIGNWRITERS ASSOCIATION OF
WESTERN AUSTRALIA
(INDUSTRIAL UNION OF
EMPLOYERS), WESTSWAN
FORMWORK PTY LTD,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 16 FEBRUARY 2001
FILE NO APPLICATION 1608 OF 2000
CITATION NO. 2001 WAIRC 02100
____________________________________________________________________________

Result Award varied
____________________________________________________________________________

Order.
HAVING heard Mr P. Joyce on behalf of the Applicants and
Mr K. Richardson on behalf of the Respondents, and by con-
sent, the Commission pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the Foremen (Building Trades) Award 1991 be
varied in accordance with the attached Schedule and that
such variation shall have effect from the first pay period
commencing on or after the date hereof.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 14.—Distant Work—

A. Delete paragraph (b) of subclause (3) of this clause
and insert in lieu the following—

(b) Pay an allowance of $303.00 per week of seven
days but such allowance shall not be wages.
In the case of broken parts of the week occur-
ring at the beginning or ending of employment
on a distant job the allowance shall be $43.30
per day.
Provided that the foregoing allowances shall
be increased if the foreman satisfies the em-
ployer that he/she reasonably incurred a
greater outlay than that prescribed. In the event
of disagreement the matter may be referred to
a Board of Reference for determination; or

B. Delete paragraphs (a) and (b) of subclause (4) of
this clause and insert in lieu the following—

(a) Forward Journey—
(i) For the time spent in so travelling, at

ordinary rates up to a maximum of
eight hours per day for each day of
travel (to be calculated as the time taken
by rail or the usual travelling facilities).

(ii) For the amount of a fare on the most
common method of public transport to
the job (bus, economy air, second class
rail with sleeping berths if necessary,
which may require a first class rail
fare), and any excess payment due to
transporting his/her tools if such is in-
curred.

(iii) For any meals incurred while travel-
ling at $8.30 per meal.
Provided that the employer may deduct
the cost of the forward journey fare
from a foreman who terminates or dis-
continues his/her employment within
two weeks of commencing on the job
and who does not forthwith return to
his/her place of engagement.

(b) Return Journey—
A foreman shall, for the return journey re-
ceive the same time, fare and meal
payments as provided in paragraph (a) of
this subclause together with an amount of
$15.30 to cover the cost of transporting
himself/herself and his/her tools from the
main public transport terminal to his/her
usual place of residence.
Provided that the above return journey pay-
ments shall not be paid if the foreman
terminates or discontinues his/her employ-
ment within two months of commencing
on the job, or if he is dismissed for incom-
petence within one working week of
commencing on the job, or is dismissed
for misconduct.
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C. Delete paragraph (a) of subclause (6) of this clause
and insert in lieu the following—

(6) (a) Weekend Return Home—
A foreman who works as required
during the ordinary hours of work
on the working day before and the
working day after a weekend and
who notifies the employer or his/
her representative, no later than
Tuesday of each week, of his/her
intention to return to his/her usual
place of residence at the weekend
and who returns to his/her usual
place of residence for the week-
end, shall be paid an allowance of
$25.70 for each occasion.

D. Delete paragraph (b) of subclause (7) of this clause
and insert in lieu the following—

(b) Camping Allowance—
A foreman living in a construction camp
where free messing is not provided shall
receive a camping allowance of $120.10
for every complete week he/she is avail-
able for work. If required to be in camp for
less than a complete week he/she shall be
paid $17.30 per day including any Satur-
day or Sunday if he/she is in camp and
available for work on the working days
immediately preceding and succeeding
each Saturday and Sunday. If a foreman is
absent without the employer’s approval on
any day, the allowance shall not be pay-
able for that day and if such unauthorised
absence occurs on the working day imme-
diately preceding or succeeding a Saturday
or Sunday, the allowance shall not be pay-
able for the Saturday or Sunday.

2. Clause 18.—Fares and Travelling Time: Delete subclause
(1) of this clause and insert in lieu the following—

(1) A foreman required to report directly to the job shall
be paid the following allowances to compensate for
travel patterns and costs peculiar to the construction
industry—

(a) On places of work within a 50 kilometres ra-
dius from the General Post Office, Perth,
$12.60 per day.

(b) Where an employer’s business or branch is
situated outside the 50 kilometres radius re-
ferred to in (a) and a foreman is engaged for
work from that establishment, and is required
to report to a job within a 50 kilometres ra-
dius from the post office nearest the
establishment, $12.60 per day.

(c) Where a foreman travels daily from inside any
radius referred to in (a) or (b) to a job outside
that area that foreman shall be paid—

(i) $12.60 per day.
(ii) In respect of travel from the designated

radius to the job and return to that ra-
dius 37 cents per kilometre and wages
for the time spent in such travel.

(d) Where a foreman is transferred from one site
to another during working hours, 69 cents per
kilometre and wages for the time spent travel-
ling.

INDUSTRIAL SPRAYPAINTING AND
SANDBLASTING AWARD 1991.

No. A33 of 1987.
2001 WAIRC 02099

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
ABRASIVE BLASTING SERVICES
PTY LTD, BLASTCOATERS PTY LTD,
BLASTWORKS PTY LTD,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 16 FEBRUARY 2001
FILE NO APPLICATION 1609 OF 2000
CITATION NO. 2001 WAIRC 02099
____________________________________________________________________________

Result Award varied
____________________________________________________________________________

Order.
HAVING heard Mr P. Joyce on behalf of the Applicant and
Mr K. Dwyer on behalf of the Respondent, and by consent,
the Commission pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

(1) THAT the Industrial Spraypainting and Sandblast-
ing Award. 1991 be varied in accordance with the
amended Schedule and that such variation shall have
effect from the first pay period commencing on or
after the date hereof.

(2) THAT the application be divided so that application
No. 1609A of 2000 will deal with matters relating
to Appendix A of the award.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 17.—Meal Allowance: Delete this clause and in-

sert in lieu the following—
An employee required to work overtime for at least one
and a half hours after working ordinary hours inclusive
of any time worked for accrual purposes as prescribed in
Clauses 11(1) or 16(4) shall be paid by his/her employer
an amount of $8.30 to meet the cost of a meal.
Provided that this clause shall not apply to an employee
who is provided with reasonable board and lodging or
who is receiving a distant work allowance in lieu thereof
as provided for in subclause (3) of Clause 18.—Living
Away From Home—Distant Work and is provided with a
suitable meal.

2. Clause 18.—Living Away From Home—Distant Work—
A. Delete paragraph (b) of subclause (3) of this clause

and insert in lieu the following—
(b) Pay an allowance of $303.00 per week of seven

days but such allowance shall not be wages.
In the case of broken parts of the week occur-
ring at the beginning or ending of employment
on a distant job the allowance shall be $43.30
per day.
Provided that the foregoing allowances shall
be increased if the employee satisfies the em-
ployer that he/she reasonably incurred a
greater outlay than that prescribed. In the event
of disagreement the matter may be referred to
a Board of Reference for determination; or

B. Delete subparagraph (iii) of paragraph (a) and para-
graph (b) of subclause (4) of this clause and insert
in lieu the following—

(iii) For any meals incurred while travel-
ling at $8.30 per meal.
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Provided that the employer may deduct
the cost of the forward journey fare
from an employee who terminates or
discontinues his/her employment
within two weeks of commencing on
the job and who does not forthwith re-
turn to his/her place of engagement.

(b) Return Journey: An employee shall, for the
return journey receive the same time, fare and
meal payments as provided in paragraph (a)
of this subclause together with an amount of
$15.30 to cover the cost of transporting him-
self/herself and his/her tools from the main
public transport terminal to his/her usual place
of residence.
Provided that the above return journey pay-
ments shall not be paid if the employee
terminates or discontinues his/her employment
within two months of commencing on the job,
or is dismissed for misconduct.

C. Delete paragraph (a) of subclause (6) of this clause
and insert in lieu the following—

(6) (a) Weekend Return Home: An employee
who works as required during the or-
dinary hours of work on the working
day before and the working day after a
weekend and who notifies the em-
ployer or his/her representative, no later
than Tuesday of each week, of his/her
intention to return to his/her usual place
of residence at the weekend and who
returns to his/her usual place of resi-
dence for the weekend, shall be paid
an allowance of $25.70 for each occa-
sion.

D. Delete paragraph (b) of subclause (7) of this clause
and insert in lieu the following—

(b) Camping Allowance: An employee living in a
construction camp where free messing is not
provided shall receive a camping allowance
of $120.10 for every complete week he is
available for work. If required to be in camp
for less than a complete week he/she shall be
paid $17.30 per day including any Saturday
or Sunday if he/she is in camp and available
for work on the working days immediately
preceding and succeeding each Saturday and
Sunday. If an employee is absent without the
employer’s approval on any day, the allow-
ance shall not be payable for that day and if
such unauthorised absence occurs on the
working day immediately preceding or suc-
ceeding a Saturday or Sunday, the allowance
shall not be payable for the Saturday or Sun-
day.

3. Clause 31.—Compensation for Clothes and Tools: De-
lete paragraph (a) of subclause (2) of this clause and insert in
lieu the following—

(2) (a) An employee shall be reimbursed by his/her
employer to a maximum of $1,146.00 for loss
of tools or clothes by fire or breaking and en-
tering whilst securely stored at the employer’s
direction in a room or building on the employ-
er’s premises, job or workshop or in a lock-up
as provided in this award or if the tools are
lost or stolen during an employee’s absence
after leaving the job because of injury or ill-
ness.
Provided that an employee transporting his/
her own tools shall take all reasonable care to
protect those tools and prevent theft or loss.

4. Clause 47.—Fares and Travelling: Delete subclauses (2),
(5) and (10) of this clause and insert in lieu the following—

(2) Perth Metropolitan Radial Area
When employed on work located within a radius of
50 kilometres from the G.P.O. Perth, including work
at the premises of the employer, $12.60 per day.

(5) Travelling Outside Radial Areas
Where an employee travels daily from inside any
radial area mentioned in subclauses (2), (3) or (4) of
this clause to a job outside that area, he/she shall be
paid—

(a) the allowance prescribed in subclause (2) of
this clause;

(b) in respect of travel from the designated radius
to the job and return to that radius—

(i) the time outside ordinary working
hours reasonably spent in such travel
calculated at ordinary hourly “on site”
rates to the next quarter of an hour with
a minimum payment of one-half an
hour per day for each return journey;

(ii) any expenses necessarily incurred in
such travel, which shall be 37 cents per
kilometre where the employee uses his/
her own vehicle.

(10) Transfer During Working Hours
An employee transferred from one site to another
during working hours shall be paid for the time oc-
cupied in travelling and, unless transported by the
employer, shall be paid reasonable cost of fares by
most convenient public transport between such sites.
Where an employer requests an employee to use his/
her own vehicle to effect such a transfer and the
employee agrees to do so the employee shall be paid
an allowance at the rate of 69 cents per kilometre.

PLASTER, PLASTERGLASS AND CEMENT
WORKERS’ AWARD.

No. A29 of 1989.
2001 WAIRC 02094

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
BELMONT CONCRETE CO,
COLOCRETE CEMENT PRODUCTS,
MODERN CEILINGS, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 16 FEBRUARY 2001
FILE NO APPLICATION 1611 OF 2000
CITATION NO. 2001 WAIRC 02094
____________________________________________________________________________

Result Award varied
____________________________________________________________________________

Order.
HAVING heard Mr P. Joyce on behalf of the Applicant and
there being no appearance on behalf of the Respondent, and
by consent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Plaster, Plasterglass and Cement Workers’
Award No. A29 of 1989 be varied in accordance with the
attached Schedule and that such variation shall have ef-
fect from the first pay period commencing on or after the
date hereof.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.
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Schedule.
1. Clause 12.—Overtime: Delete subclause (2) of this clause

and insert in lieu the following—
(2) Any employee who is called upon to continue work-

ing for more than two hours beyond his/her usual
ceasing time shall be provided with any meal required
or shall be paid an allowance of $6.20 in lieu thereof.
Provided that this subclause shall not apply to any
employee who was advised on the previous day that
he/she would be required to work such overtime,
nor to any employee who can conveniently return
home for a meal.

2. Clause 13.— Wages: Delete paragraph (a) of subclause
(1) of this clause and insert in lieu the following—

(1) (a) Modeller 408.90 60.00 468.90
Tool Allowance 1.28

TIMBER YARD WORKERS AWARD.
No. 11 OF 1951.

2001 WAIRC 02101
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CONSTRUCTION, MINING,

ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
APPLICANT
v.
BUNNINGS LIMITED, WHITTAKERS
LIMITED, TIMBER TRADERS
COCKBURN, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 16 FEBRUARY 2001
FILE NO APPLICATION 1613 OF 2000
CITATION NO. 2001 WAIRC 02101
____________________________________________________________________________

Result Award varied
____________________________________________________________________________

Order.
HAVING heard Mr P. Joyce on behalf of the Applicant and
there being no appearance on behalf of the Respondent, and
by consent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the Timber Yard Workers Award No. 11 of 1951
be varied in accordance with the attached Schedule and
that such variation shall have effect from the first pay
period commencing on or after the date hereof.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 10. Overtime: Delete subclause (14) of this clause

and insert in lieu the following—
(14) (a) A worker required to work overtime for more

than two hours, without being notified on the
previous day or earlier that he/she will be so
required to work, shall be supplied with a meal
by the employer or paid $5.60 for a meal.

(b) If the amount of overtime required to be
worked necessitates a second or subsequent
meal, the employer shall, unless he/she has
notified the worker concerned on the previ-
ous day or earlier that such second or

subsequent meal shall also be required, pro-
vide such meal or pay the amount of $4.15
for each second or subsequent meal.

AWARDS/AGREEMENTS—
Application for variation of—

No variation resulting—
BAKERS’ (COUNTRY) AWARD.

No. 18 of 1977.
2001 WAIRC 02165

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS’
UNION, MISCELLANEOUS
WORKERS’ DIVISION, WA BRANCH,
APPLICANT
v.
ACME BAKERY & OTHERS,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 26 FEBRUARY 2001
FILE NO APPLICATION 1212 OF 1994
CITATION NO. 2001 WAIRC 02165
________________________________________________________________________

Result Application for award variation dismissed
Representation
Applicant Mr J Ridley
Respondents Mr M Beros
________________________________________________________________________

Order.
HAVING heard Mr J Ridley on behalf of the applicant and
Mr M Beros on behalf of the respondents who are members
of the Chamber of Commerce and Industry of Western Aus-
tralia, the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

BAKERS’ (METROPOLITAN) AWARD.
No. A13 of 1987.

2001 WAIRC 02166
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS’
UNION, MISCELLANEOUS
WORKERS’ DIVISION, WA BRANCH,
APPLICANT
v.
BAKING INDUSTRY EMPLOYERS’
ASSOCIATION OF WESTERN
AUSTRALIA, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 26 FEBRUARY 2001
FILE NO APPLICATION 1213 OF 1994
CITATION NO. 2001 WAIRC 02166
________________________________________________________________________
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Result Application for award variation dismissed
Representation
Applicant Mr J Ridley
Respondents Mr M Beros
________________________________________________________________________

Order.
HAVING heard Mr J Ridley on behalf of the applicant and
Mr M Beros on behalf of the respondents who are members
of the Chamber of Commerce and Industry of Western Aus-
tralia, the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

METAL TRADES (GENERAL) AWARD 1966.
No. 13 of 1965.

2001 WAIRC 02228
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUTOMOTIVE, FOOD, METALS,

ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH AND
OTHER, APPLICANT
v.
ANODISERS W.A., BLACK & WHITE
TAXI (1982) PTY LTD, BUNNINGS
LIMITED, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 2 MARCH 2001
FILE NO APPLICATION 1187 OF 2000
CITATION NO. 2001 WAIRC 02228
____________________________________________________________________________

Result Withdrawn
____________________________________________________________________________

Order.
WHEREAS on 2 August 2000 The Automotive, Food,
Metals, Engineering Printing and Kindred Industries Union
of Workers—Western Australian Branch applied to the
Commission for an order to vary the Metal Trades (General)
Award 1966 No. 13 of 1965 pursuant to Section 40 of the
Industrial Relations Act, 1979; and

WHEREAS following proceedings between the parties on
18 October 2000 the Commission directed that the applicant
unions re-serve the application; and

WHEREAS on 1 March 2001 the applicant unions sought
leave to withdraw the application and leave was granted.

NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—

THAT the application be, and is hereby, withdrawn
by leave of the Commission.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

PASTRYCOOKS’ AWARD.
No. 24 of 1981.

2001 WAIRC 02167
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS’
UNION, MISCELLANEOUS
WORKERS’ DIVISION, WA BRANCH,
APPLICANT
v.
BAKEWELL PIES (1978) PTY LTD
AND OTHERS, RESPONDENTS

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 26 FEBRUARY 2001
FILE NO APPLICATION 1214 OF 1994
CITATION NO. 2001 WAIRC 02167
________________________________________________________________________

Result Application for award variation dismissed
Representation
Applicant Mr J Ridley
Respondents Mr M Beros
________________________________________________________________________

Order.
HAVING heard Mr J Ridley on behalf of the applicant and
Mr M Beros on behalf of the respondents who are members
of the Chamber of Commerce and Industry of Western Aus-
tralia, the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

PUBLIC SERVICE
ARBITRATOR—

Matters Dealt With—
2001 WAIRC 02296

WITHDRAWAL OF PROMOTION TO LEVEL 2
POSITION

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE CIVIL SERVICE ASSOCIATION
OF WESTERN AUSTRALIA
INCORPORATED, APPLICANT
v.
CHIEF EXECUTIVE OFFICER
FAMILY AND CHILDREN’S
SERVICES, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED WEDNESDAY, 14 MARCH 2001
FILE NO P 40 OF 2000
CITATION NO. 2001 WAIRC 02296
_________________________________________________________________________

Result Application pursuant to Section 80E
dismissed

_________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section 80E of
the Industrial Relations Act 1979; and

WHEREAS on the 13th day of October 2000 the Commis-
sion convened a conference for the purpose of conciliating
between the parties; and
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WHEREAS at the conclusion of that conference the respond-
ent sought time to consider its position; and

WHEREAS by an e-mail dated the 14th day of March 2001
the Applicant advised the Commission that the matter had been
concluded;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] COMMISSIONER, 
PUBLIC SERVICE ARBITRATOR.

2001 WAIRC 02212
APPLICATION OF REGULATIONS

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES NEIL WINZER, APPLICANT
v.
MINISTER FOR PUBLIC SECTOR
MANAGEMENT AND CHIEF
EXECUTIVE OFFICER,
DEPARTMENT OF TRANSPORT,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED FRIDAY, 2 MARCH 2001
FILE NO P 32 OF 1998
CITATION NO. 2001 WAIRC 02212
_________________________________________________________________________

Result Application pursuant to s.95(3) of the
Public Sector Management Act dismissed

_________________________________________________________________________

Order.
WHEREAS this is an application pursuant to Section 95(3)
of the Public Sector Management Act 1979; and

WHEREAS on the 2nd day of September 1998, the 31st day
of October 2000 and the 2nd day of February 2001 the Com-
mission convened conferences for the purpose of conciliating
between the parties, however, agreement was not reached; and

WHEREAS the application was set down for hearing and
determination on the 27th and 28th days of February 2001; and

WHEREAS on the 23rd day of February 2001 the appli-
cant’s representative advised the Commission that he did not
wish to proceed with the application; and

WHEREAS on the 28th day of February 2001 the applicant
filed a Notice of Discontinuance in respect of the application;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] COMMISSIONER,
PUBLIC SERVICE ARBITRATOR.

INDUSTRIAL MAGISTRATE—
Complaints before—
THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA

HELD AT PERTH

Complaint No. 272 of 2000

Date Heard: 7 March 2001

BEFORE: WG.Tarr I.M.

B E T W E E N —

Christopher John Guerrini
Complainant

and

Modillion Holdings Pty Ltd
Defendant.

Appearances—
The Complainant appeared on his own behalf.
Mr CS Fayle appeared as agent for the Defendant.

Reasons for Decision.

(Given extemporaneously at the conclusion of the
hearing, extracted from the transcript of proceedings

and edited by His Worship)
HIS WORSHIP: This is an action that was commenced by a
complaint on 6 October 2000 in this Court. The complaint
was lodged pursuant to the provisions of the Workplace Agree-
ments Act 1993 (the Act), claiming that the defendant unfairly,
harshly or oppressively terminated the employment of the com-
plainant contrary to the provision implied in the workplace
agreement by section 18(1) of the Act.

There are a number of elements of this complaint and, as
was said at the outset, the onus of proof is on the complainant
to satisfy me on the balance of probabilities that the com-
plaint should succeed.

The first thing that needs to be established is that there was
an employer/employee relationship between the parties and
there is no issue taken with that, and that relationship was in
the form of a workplace agreement which has been tendered
as exhibit A.

Section 18(1) of the Act provides—
“There is implied in every workplace agreement a provi-
sion that the employer must not unfairly, harshly or
oppressively dismiss from employment any employee
who is a party to the agreement.”

It is the complainant’s contention that he was dismissed on
15 September 2000 and that that dismissal was unfair, harsh
or oppressive.

The circumstances which led to this action before this Court
are that the complainant was employed by the defendant com-
pany in a BP Service Station, for want of a better description,
and, as I understand the evidence, worked in the main a night
shift between 10 pm and 7 am. The complainant started in the
Rockingham Service Station and for the time the subject of
these proceedings was employed at the Kwinana BP Service
Station.

There is no dispute arising from the evidence that there was
some occurrence which was brought to the attention of the
defendant and, over a period of time, there was some moni-
toring which took place and, as a result of the computer
printouts and records and some video surveillance, it was al-
leged that the complainant was involved in an activity which
included a sale transaction at the till, the point of sale, and the
cancellation of that sale transaction.

The evidence before me is that there was evidence of the
customer involved with that sale leaving the store with items
purchased and, as I understand the evidence, in the main the
items purchased were cigarettes. After the period of surveil-
lance, the evidence which had been gathered was handed over
to the police and as a result of their investigation the com-
plainant was charged with stealing as a servant.

It is not for me to give judgment on whether or not the de-
fendant was in fact stealing as a servant. The charge or charges
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that were laid against him were dismissed after the successful
defence of a similar charge or charges against another em-
ployee. It seems to me that there was sufficient evidence to
raise a suspicion in the mind of the employer that there was
something going on which was or could have been consistent
with an employee recording a sale, taking the money, allow-
ing the customer to leave the store with the items, and then
cancelling that transaction, which would have the effect of
there being an amount of money equivalent to the amount that
was handed over by that customer as a surplus amount of
money not accounted for.

Anyone with any experience in that type of business could
see quite clearly that that behaviour could lead to a conclu-
sion, or at least create a strong suspicion, that there was
something underhand going on, and as an employer that sus-
picion would result, as it did in this case, with some sort of
investigation.

It is clear that an offence of stealing as a servant is an act of
gross misconduct and falls outside of those things described
as minor disciplinary matters and if someone is found to be
stealing as a servant, then an employer is justified in dismiss-
ing that employee on the spot, and I do not think there can be
any argument in that regard.

What happened in this case, and it seems to be now ac-
cepted, and I find as a matter of fact having heard the tape;
read the transcript and heard the evidence, is that on 15 Sep-
tember 2000 the complainant attended a meeting with the
owner, Mr Lynch, and the operations manager, Mr Fraser, and
what was said at that meeting has been correctly transcribed
as presented in exhibit E.

The complainant’s evidence is that on that occasion he was
dismissed from his employment and that was confirmed dur-
ing a later telephone conversation. Now, I think any general
reading of the transcript could not conclude with a finding
that on that day at that meeting the complainant was dismissed.
The words are clear and plain.

The meeting started with some matters being put to the com-
plainant highlighting the fact that there were some things
happening which had been recorded on videos and in jour-
nals. It seems to me that Mr Lynch was almost being apologetic
about raising these things. Although the complainant said that
he was angry at the time, that certainly does not come out in
the transcript and it does not come out on the tape, although it
is the sort of confrontation that no one likes and there may
well have been some anxiety in relation to it.

Having had a scenario put to him, the complainant asked
whether he was being accused of stealing and he was told he
was not. He was asked whether he could give some explana-
tion for what was put to him and his response to that was,
“Well I can’t really answer”. Once again, there was further
discussion about the discrepancies and it was put to the com-
plainant—

“I want to give you the opportunity to explain to me why
you would be doing something like that. I don’t believe
you have, um, and I mean I can’t see any reason why,
um, in that method of operation, given your experience
we should continue our relationship.”

(Exhibit E)

Mr Lynch then went on to give the complainant an opportu-
nity to think about it and because there was an issue raised
about whether or not Mr Fraser should stay in the room, it
was agreed, it would seem, reading the transcript, that the
complainant would contact Mr Lynch either later on that day
or the next morning so that there might be some explanation
given. Mr Lynch has said—

“Alright look Chris if you don’t wish to talk anymore
while Wayne is here and you’re going to phone me up at
a later date ok but at this point in time I will be rostering
you off shifts um until we see what you have to say on
the phone.”

(Exhibit E)

It was some days later, on the following Tuesday, that the
complainant was able to get in touch with Mr Lynch and on
that occasion there was some discussion about a separation
certificate for Centrelink purposes. There was, according to
the complainant, some explanation given as to the reasons for
the behaviour but it does seem to me that what was said was

not relevant to the specific complaint that there had been sales
which had been cancelled and property allowed to leave the
store.

It seems to me to be clear from the transcript that there was
no termination on 15 September and I have difficulty in con-
cluding whether or not there was a termination on the Tuesday.
There are two versions of the conversation given and it seems
to me consistent with the circumstances that the complainant
would ask for a separation certificate with a reason for the
separation as “dismissal”. Mr Lynch said that as far as he was
concerned, he did not dismiss the complainant and it was his
assessment of the situation that the complainant, by taking
the action he did, was resigning, and his view is supported by
his actions in that he did not issue a separation certificate or
order that one not issue with a termination as the reason for
separation.

An employer has a right to raise any issues of this type with
an employee, particularly if there is a suspicion of dishonesty
and, it seems to me, that it was reasonable in all the circum-
stances for the employer to have a suspicion of dishonesty.
An employer, I would have thought, has a right to raise the
issue and an expectation that there be given some explanation
for the behaviour about which there is a complaint.

The complainant did not give an explanation on 15 Septem-
ber and his reason for that was that he was “in a state of shock”
or “sort of concerned” because there was some allegation that
he was stealing. I would have thought that any reasonable
employee in these circumstances, particularly in view of the
way he was thought of by his employer, would have been in
the position on that occasion to give some explanation or at
least inquire as to the evidence for the concern of the em-
ployer. But there was none of that. There was a response that
he was being accused of stealing and a response that he could
not really answer what was being put to him.

It seems to me that the employer at that stage, with the evi-
dence that he had and the fact that the police had seen that
evidence and laid charges against the employee, might very
well have been able to justify a dismissal, but that did not take
place. There was extra time given for an explanation and that
explanation was not forthcoming. There was a telephone con-
versation that resulted in the parties, it would seem, becoming
heated. It seems to me that that is certainly no way for an
employee who has been asked to explain a suspicion of dis-
honesty by an employer to react and, if there was a dismissal
on the Tuesday, then that dismissal would be justified.

As I said, I cannot conclude on the evidence whether there
was a dismissal or a resignation on the Tuesday. It seems to
me by that time and particularly at the end of the conversation
that the relationship between the parties may well have bro-
ken down. I do not believe the complainant was doing his
cause any good by being involved in the conversation which
both sides admit took place.

It seems to me on the evidence overall that the complainant
has not established that he was unfairly dismissed in all of the
circumstances so I find the complaint not proved and it will
be dismissed.

W. G. TARR,
Industrial Magistrate.
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THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA

HELD AT PERTH

Complaint No. 219 of 2000

Date Heard: 18 January 2001

BEFORE: WG.Tarr I.M.

B E T W E E N —

Steven Dennis Oxtoby
Complainant

and

Bounty (Victoria) Pty Ltd
Defendant.

Appearances—
Mr H Kremer (of Counsel) appeared for the Complainant.

Mr RH Gifford appeared for the Defendant.
Reasons for Decision.

(Given extemporaneously at the conclusion of the
hearing, extracted from the transcript of proceedings and

edited by His Worship)
HIS WORSHIP: The evidence that I have heard is fresh in my
mind so I propose to give my reasons now. I think it is fair on
all the parties that reasons are given sooner rather than later.

The matter before the Court is an application by way of
complaint by the complainant, Stephen Dennis Oxtoby, al-
leging that the defendant company unfairly dismissed him from
his employment in breach of a workplace agreement and con-
trary to the provisions of the Workplace Agreements Act 1993.
The parties to the proceedings were signatories to a workplace
agreement, although to be strictly correct the defendant was
initially employed by Forrestania Gold NL, a company pur-
chased by the defendant, but nevertheless it is accepted that
the complainant and defendant were parties to a workplace
agreement. That agreement was tendered as Exhibit C and
provides, as most agreements do, for termination of employ-
ment. Such termination may be effected by either party at any
time with 2 week’s written notice.

But the Workplace Agreements Act 1993, by section 18,
implies into every workplace agreement a provision that the
employer must not unfairly, harshly or oppressively dismiss
from employment any employee who is a party to the agree-
ment and there is no doubt that in the case before the Court
the parties to the proceedings are subject to the agreement
and the provisions of the Workplace Agreements Act.

The complainant was employed by the defendant or its pred-
ecessor some time in June 1997. The offer of employment
was dated 11 June 1997 and acceptance of that employment
was dated 21 June 1997. On the evidence the complainant
was employed for a period of almost 3 years by the defendant
company and it seems as though there has been no reason for
any criticism that has been heard by the Court in relation to
his employment apart from the matters that have been made
the subject of these proceedings and that was the injury that is
said to have been sustained to the complainant’s knee in March
2000.

It is the complainant’s evidence that he was employed by
the company and worked underground as an electrician and
also above the ground in that role. It is his evidence supported
by an Incident Notification Form (Exhibit D) that in Decem-
ber 1999 when working underground he sustained or
experienced some pain in his left knee. That pain continued
for a little while so he reported it before the start of the next
shift and it seemed as though, from my memory of the evi-
dence, after a couple of days of treatment with an ice pack
and the knee was back to normal. He said that on 11 March
2000 he was working and squatting down. He felt a similar
pain, this time in his right knee. He waited for a while, the
pain went away and he continued on with the shift and in fact
worked two more shifts before leaving the site for his week
off.

It is his evidence also, and it has been his assertion all along,
that it was a few days later that he noticed some discomfort
and swelling with his right knee and he made a decision to go
and see his doctor to have it examined and, as I understand
the evidence, he was referred to an orthopaedic surgeon. He

had an arthroscopic operation on his right knee and was off
work recuperating for 3 weeks after that. He returned to work
on light duties for a while and then continued on normal du-
ties until his employment was terminated.

The criticisms of the complainant which led the employer
to dismiss him, firstly, was the fact that the injury as claimed
was not reported before the complainant left the site which
raised a live issue of whether or not the injury was in fact
sustained at the workplace or at a later date after the com-
plainant had left the mine site and, it seems to me, in the mind
of the mine manager there are still some questions about where
the accident happened.

Following the injury there was a claim for compensation
made. It seems as though there were some anomalies noticed.
Those anomalies and the mine management’s concerns were
relayed to the insurer, GIO, and there was an investigation
done by the insurer and the mine manager Mr Werner. After
that investigation a statutory declaration was signed by the
complainant which was, as I understand the evidence, pre-
pared by the investigator from the Government Insurance
Office. There was a decision made by the insurer which was
no doubt supported, with some reservations, by the defendant
company that the compensation claim should be settled and
that was done.

The complainant was then asked to comment in relation
to breaches of the company policy and those breaches were
set out in the letter dated 26 June 2000 and tendered as
Exhibit H. The first of those related to the pre-placement
medical examination which the complainant undertook on
26 May 1997, prior to his employment, and the criticism
of him was that he did not make mention on that form to
an incident which occurred in 1995 resulting in him hav-
ing an operation for an injury to his right knee. Not only
was he criticised for not making a notation of that by cross-
ing a box, but he also failed to disclose at that time that he
had been in hospital in relation to that incident. On that
point by way of explanation the complainant claims that
the fact that he did not give that information at that time
was an omission and it was not done deliberately.

A similar complaint was made by the defendant in relation
to the workers compensation claim form where he again failed
to provide details of that injury in 1995 and the subsequent
arthroscopy. The third allegation in Exhibit H deals with a
similar complaint in relation to the workers compensation
claim and deals with the earlier report which was inconsistent
with the notification on the workers compensation claim that
he had injured his right knee when stepping into the Inte-
grated Tool Carrier basket in December 1999 and it is not in
issue that, in fact, on that occasion the complainant reported
that he had injured his left knee.

Another complaint is that he did not report the injury to his
right knee on 11 March 2000 before he left the site and, fi-
nally that he arranged medical treatment for the alleged work
injury without liaising with the Occupational Health Unit’s
Registered Nurse. He was asked to respond to those allega-
tions and, it seems to me, that for the purpose of these
proceedings, they are the only complaints the defendant com-
pany has with the complainant.

The complainant responded in a letter dated 29 June 2000
(Exhibit I) and, consistent with the evidence he has given, he
claimed that the omission was not a deliberate one and while
on that admission it seems to me that the injury which was
dealt with in 1995 healed, the defendant went back to work
and for all intents and purposes on the evidence before me he
had a full recovery in relation to that incident.

There does not seem any reason for a deliberate omission in
relation to that fact. The complainant made admissions in re-
lation to other matters which I would have thought were
continuing disabilities but there was no residual disability in
relation to the knee and it seems to me not unreasonable to
conclude that even had the complainant mentioned the injury
in 1995 on the Pre-placement & Periodical Medical Exami-
nation Form it was not going to affect his employment. The
doctor checked the locomotor functions of both the complain-
ant’s knees and concluded that they were normal at the time,
so it seems to me I could not conclude that there was any
mischief in the omission of that information about the 1995
injury.
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The 1995 injury was raised, according to the evidence, on
the telephone to one of the nurses when there was some dis-
cussion about the compensation form and that was raised by
the complainant because no-one else, it would seem, had
knowledge of that and then when he was investigated and pre-
pared the statutory declaration it was raised again.

Much has been made of the fact that there was an injury to
his left knee in December 1999 and the workers compensa-
tion form claimed that that injury was to in fact his right knee
and that was a report to the company. The company had a
record of that report and injury which was treated. Now as I
put to Mr Werner I just do not understand how that anomaly
could be seen to be mischievous. The complainant said he
thought it was his right knee that was injured back then. It is
not incredible that he had a knee injury and made some as-
sumption that it must have been the same knee and that was
his state of mind at the time. It would be, I would have thought,
very risky for him to deliberately say that the initial accident
was to his right knee in December 1999 with any intention to
mislead the employer. I would have thought that the employer,
if the matter was going to be investigated, would certainly
find that out when it referred back to the injury report.

The next complaint was that he failed to report the injury on
11 March 2000 or within 24 hours to the Supervisor and the
Occupational Health Unit’s Registered Nurse. The explana-
tion given by the complainant is that it was similar to the
previous pain that he felt in relation to his knee. His assump-
tion was that after he had rested it for a while it would settle
down and he finished that shift and worked two further shifts,
it would seem, without any discomfort or pain and it was not
until he got home that he decided to go and see the doctor
about it.

On the evidence before me the complainant does not have a
history of workers compensation fraud. I have heard evidence
that this was the first claim he had made and it seems as though
as soon as he was right to return to work he did return and
continued with his employment.

I have made mention of a list of incidents which resulted in
dismissal and when I put to Mr Werner that I did not see any
of these or this omission in particular being on that list he said
that falsification of records was. I do not think this case has a
suggestion that goes anywhere near the falsification of records.
There was an injury. There is no medical evidence to suggest
that the injury in March 2000 was anything to do with the
injury in 1995 and as it turns out it certainly was not anything
to do with the injury in December 99 because it was another
knee.

The only issue, and I suppose this issue is the one that is on
the mind of the employer, concerns where the accident hap-
pened. There is no independent evidence supporting the
complainant’s version but there is also no evidence support-
ing the employer’s claim that the injury did not take place on
site. It seems to me the explanation for not reporting this mat-
ter is credible. It was not a lasting thing, it was a twinge or a
sharp pain in the knee which went away after a couple of
minutes and allowed the complainant to continue on to finish
that shift and work two more shifts.

I cannot make any finding in relation to where the injury
took place. I certainly could not make any finding that the
injury took place off the mine site. The evidence of the com-
plainant is that it took place on site and did not flare up until
some days later when he got home.

It is not open to employers to dismiss an employee unless
they do so fairly. It seems to me that the omission made by the
complainant and the subsequent omissions and explanations
were not such that the defendant had no other remedy. There
were no complaints about the complainant’s employment gen-
erally. It seems to me that the concerns of the employer could
have been pointed out to the complainant; he could have been
counselled; given a warning. There is no suggestion that the
omissions were work related generally. The main concern is
that he did not report the injury.

I have been referred to the Oxford Dictionary’s definition
of “injury”. It seems to me that there would be a lot of inci-
dents of this type on a mine site—people knocking themselves
and suffering a bit of pain in the course of their employment—
and I am sure that every little incident of this type would not

necessarily be reported. If that was the requirement of the
company then the complainant could well have been warned
on this occasion that the injury should have been reported and
they could have even changed requirements in relation to com-
pensation claims by providing that the company may not be
supportive of compensation claims unless there was a report
of the injury on the worksite. It seems to me that once warned,
it would be unlikely the complainant would fail to report any-
thing similar in the future. His non-reporting did not
endangered the safety of the workplace on this particular oc-
casion, although I can imagine that there may well be occasions
where the non-reporting could have that effect.

It seems to me on balance the dismissal of the complainant
was unfair in all the circumstances. I find the complaint made
out and proven and that the complainant was unfairly dis-
missed.

Now the issue of compensation is the only live issue and I
understand that an amount has been agreed as the appropriate
amount having come to the conclusion that I have, so there
will be an order that the defendant pay the complainant com-
pensation in the sum of $6394.45.

There will be no order as to costs.
W. G. TARR,

Industrial Magistrate.
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Defendant.

Reasons for Decision.
The Complaint
The complainant alleges that on 14 August 2000 the de-

fendant being his employer bound by a registered workplace
agreement dismissed him from his position as a storeman with-
out warning and without a valid reason.

The Issues
The complainant brings this action pursuant to section 51

of the Workplace Agreements Act 1993 (the Act). He alleges
that he has been unfairly dismissed from his employment by
the defendant in breach of a provision implied in the workplace
agreement by virtue of section 18 of the Act which provides
that he not be unfairly, harshly or oppressively dismissed. By
way of remedy the complainant seeks compensation pursuant
to section 57(1)(d)(ii) of the Act. He seeks compensation on
the basis that it is impracticable to re-employ or reinstate him
given that he has now found alternate employment.

The defendant denies that it unfairly dismissed the com-
plainant and says that it simply exercised its right under the
probation clause of the workplace agreement not to continue
with the complainant’s employment. The defendant says that
the prevailing economic circumstances necessitated a reduc-
tion in staff. In light of that, its decision to terminate the
complainant’s employment was exercised in view of the com-
plainant’s poor work performance, attitude and misuse of
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equipment. Notwithstanding that, the defendant maintains that
the overriding factor leading to the complainant’s termination
was the lack of work available. Those matters of concern ap-
pertaining to the complainant’s work performance simply
caused him to come to the fore in consideration of who had to
be put off. The defendant contends that the complainant, be-
ing a casual, held his position only on a temporary basis in
any event. The complainant takes issue with that suggestion.

The Witnesses
The complainant gave evidence. He also called Wayne

Lindsay. Mr Lindsay was his supervisor for part of the mate-
rial time. There were no other witnesses called by the
complainant. The defendant relies on the testimony of it’s
Production Manager namely Mr Willie Liesser and on the
evidence of its General Manager namely

Mr Bruce Allen White. Mr White’s evidence is of limited
significance. The factual issues in dispute are in the main to
be resolved on the contested testimony of Mr Rea and Mr
Lindsay on the one hand and Mr Liesser on the other.

The Evidence
The complainant, Mr Rea, testified that prior to his employ-

ment with the defendant he had been out of work. Keen to
obtain employment he caused copies of his resume to be de-
livered to various business premises. In consequence, on or
about 7 April 2000 he was contacted by a Mr Lehane from the
defendant concerning his application for work. The complain-
ant was instructed to attend the defendant’s premises dressed
in his work clothes at 9am on 10 April 2000. On that day
following a brief interview the complainant was offered em-
ployment. Employment was offered on a casual basis.
Notwithstanding that he was employed on a casual basis the
complainant thereafter worked on a full time and ongoing
basis. He testified that he was never told that his employment
was to be temporary in nature. He said that the suggestion
that his employment was to be of a temporary nature was only
ever raised following the termination of his employment. Fur-
thermore the complainant says that he was never advised that
his employment was subject to a term of probation. Having
said that, he readily conceded that prior to signing the
workplace agreement he read the agreement and understood
its contents.

The probation clause within the agreement signed by the
complainant on 10 April 2000 provides—

“Probationary Period
The probationary period for a new employee will be 6
months and will be reviewed during the probationary
period, and if found to be unsatisfactory during the pro-
bationary period then one day’s notice of termination will
be given to the Employee”.

The complainant testified that following his appointment
he received no training at all. There was no attempt made to
instruct or train him in respect of his specific duties. Although
training with respect to the use of the forklift was not given it
was considered to be unnecessary by the complainant on ac-
count of his previous experience.

On his first day on the job for the defendant he was advised
of the hours he was expected to work. Those hours of work
remained constant except for a brief period when he swapped
shifts with Mr Lindsay. He generally worked 8 hours per day
five days a week starting at 4.30am each day. Mr Rea worked
within the storehouse despatch and freezer area of the defend-
ant’s Goods Inward Section at its Canning Gardens factory.
Throughout the course of his employment with the defend-
ant, with the exception of the last five or six weeks, the
complainant worked under the direct supervision of Mr Wayne
Lindsay His duties included—

• Driving a forklift.
• Assisting the company drivers with loading goods

to be delivered, unloading incoming trucks, loading
goods for despatch into trucks.

• Operating the rack truck in the freezer.
• Selecting stock from the freezer for use in the pro-

duction area.
• Opening up his small area in the mornings.
• Looking after the inwards and outwards sections.

Mr Rea described the working environment within his area
of work as being very cramped. Indeed the evidence of Mr
Lindsay, Mr Liesser and Mr White are supportive of that fact.
Mr Rea said that by virtue of those cramped conditions it was
near impossible for him to park the forklift within the factory
when it was not in use. He would often have to leave it parked
outside the factory on account of lack of space. In about June
of 2000 he parked the forklift outside. It rained heavily that
day. Consequently the forklift’s computer and electrical equip-
ment became wet causing damage. The vehicle needed to be
and was repaired at a cost to the defendant of about $500.00.
As a result of the incident Mr Liesser spoke to him and told
him that Mr Pace, one of the owners, was not happy with him.
He was told that he was never to leave the forklift in the rain
or otherwise operate it in the rain. Following the repair of the
forklift that day and barely an hour after his discussion with
Mr Liesser a truck arrived which was required to be unloaded.
It was raining heavily at that stage and accordingly the com-
plainant declined to unload the truck in the rain by reason of
the potentiality of damage to the forklift. However, notwith-
standing his earlier instruction, he was told by Mr Liesser to
use the forklift in the rain. Mr Rea testified that he was never
given any written warning relating to the damage of the fork-
lift. He was never told that his job was in jeopardy as a result
of the incident.

Also in about June 2000 another incident involving the com-
plainant occurred during the course of his employment. The
complainant on that occasion misjudged his movements whilst
using the forklift and thereby caused the product stacked on
the pallet to dislodge. The product fell to the ground. Mr
Lindsay took the view that the product had become spoiled
and accordingly instructed the complainant to throw the spoiled
product away. Mr Rea said that he was told by Mr Lindsay
that he was a “bit of an idiot” for having caused the stock to
fall but was not otherwise reprimanded or warned. He was
not told that his job was on the line as a consequence of that
event. Indeed the complainant testified that at no stage during
the course of his employment with the defendant was he ever
warned that he may be terminated. He said he was never
warned about a poor work attitude.

Mr Rea testified that he complained to his supervisors about
his working conditions and in particular the lack of space and
the lack of protective clothing whilst working in the freezer.
His complaints were never acted upon.

On 14 August the complainant was called in to see Mr
Liesser. He was advised by Mr Liesser that the defendant was
over-staffed and that the complainant was to go. The com-
plainant was told that he had drawn the short straw and that
there was no more work for him. The complainant at that stage
returned his keys and left. At the time of his termination an-
other person by the name of Allen who had been appointed
after the complainant and who worked in the same area as the
complainant retained his position. Incidentally Allen was less
qualified than the complainant.

The complainant was cross-examined. During such cross-
examination he denied that he was hired for a short-term
purpose only, that being the shifting of freezer stock. He did
concede however that at the time of his termination the de-
fendant was overstaffed within his area of work. Mr Rea
maintained that he worked 40 hours most weeks. He refuted
suggestions that he worked fewer hours. He said he could not
recall only having worked 18 hours in one week.

Mr Wayne Lindsay corroborated the complainant’s evidence.
He said that Mr Rea was employed by reason of the very heavy
workload then existing. Mr Lindsay testified that he was in
fact working “ridiculous hours”. He worked up to 70 hours
per week, Monday through to Friday. He was also required to
work on weekends. He was overworked. It was the need to
lessen his burden that caused the defendant to employ Mr Rea.

Mr Lindsay testified that he was Mr Rea’s direct supervisor.
All warnings were to be given through him. He said he gave
no warnings to Mr Rea. He gave evidence about the two ma-
jor incidents being the damage to the forklift due to the rain
and the dislodgment of product. On each issue he fully cor-
roborated Mr Rea’s account. Mr Lindsay testified that there
was never any problem with the complainant’s attitude. He
said that Mr Rea worked on a continuous basis generally work-
ing 40 hours per week.
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When cross-examined Mr Lindsay reaffirmed that if any
warnings were to be given they were to go through him and
that Mr Liesser would go to see him for that purpose. He also
reaffirmed that the complainant worked 40 hours per week.
Any stated reduction in hours worked could only be explained
on account of sickness or public holidays. Mr Lindsay also
reaffirmed his evidence concerning the tight working condi-
tions, the lack of protective clothing provided and the
requirement to leave the forklift outside due to lack of space.

Mr Willie Liesser, the defendant’s Production Manager, gave
evidence on behalf of the defendant. He testified that he warned
Mr Rea following the damage to the forklift. He said that he
told Mr Rea—

“If this goes on how can we give you permanent employ-
ment ?”

Mr Liesser explained that there were places within the store
to park the forklift that would have kept the forklift from be-
ing parked outside and exposed to the rain. Mr Liesser also
gave evidence regarding the incident involving the dropping
of stock. He said that the main concern with that was the com-
plainant had failed to attempt to salvage the stock. He spoke
to Mr Lindsay about that. He was instructed by the owner of
the company to speak to Mr Rea to tell him that if something
like that happened again he was out of a job. Furthermore, Mr
Liesser testified that the defendant supplied and had available
for the complainant the requisite protective clothing. He said
that the complainant had refused to wear such clothing.

Mr Liesser testified that Mr Rea was employed during a big
shift of freezer stock that occurred over a five to six week
period. By reason of that he generally worked thirty-eight hours
per week. However his records show that the complainant
worked for less than 38 hours for three to four weeks.

Mr Liesser told the Court that on 14 August he informed
the complainant that the defendant was over-staffed. He told
him that some one had to go and that he had been chosen. He
said Mr Rea put up his hand, stood up, passed over the keys
and left. Mr Liesser said he was aware Mr Rea was still under
probation. Mr Rea had been selected as the one to go because
of his poor attitude towards work and towards the defendant.
The decision was made in the light of previous warnings given.

Under cross-examination Mr Liesser conceded that work-
ing conditions were cramped. It was that very reason that
required the movement of stock into another freezer in order
to achieve space. Mr Liesser testified under cross-examina-
tion that both Mr Lindsay and Mr Rea were told that Mr Rea’s
job was at risk. However he conceded that no written warn-
ings were given. Furthermore he conceded that he instructed
that the forklift was not to be used in the rain unless abso-
lutely necessary.

During cross-examination, Mr Liesser contended that the
complainant was a poor forklift driver. He had caused numer-
ous dents to the walls in the factory. He said he had spoken to
the complainant concerning his banging into walls. He said
that he spoke to Mr Rea each time that happened. However no
written warnings were given in that regard.

Mr Bruce White who testified for the defendant became the
defendant’s General Manager on 21 August 2000. He said
that about a couple of weeks prior to his appointment he at-
tended the despatch area as part of his desire to observe
operations in relation to intended reforms of the defendant’s
operations and the achievement of efficiency standards. Dur-
ing his visits to the despatch area he had cause to observe the
complainant. He noted that the complainant was generally
grumpy and dissatisfied. He said that the complainant paid
out on him and the company. Other than those general obser-
vations he also testified concerning the complainant wearing
protective clothes. He said that he saw the complainant at work
in the freezer whilst wearing a protective suit.

Assessment of Witnesses
Both Michael Rea and Wayne Lindsay impressed as wit-

nesses. They were forthright in the delivery of evidence and
unhesitant in responding to questions under cross-examina-
tion. They came across as credible witnesses. They in each
instance had an accurate and specific recollection of the ma-
jor events. Mr Liesser in his testimony suggested that they
had given consistent testimony because they were “mates”.
However there was no evidence called to show that this was

the case. Indeed the cross-examination of each of them did
not address that issue. I did not form the view that Mr Rea and
Mr Lindsay got their heads together in order to concoct a story
to the detriment of the defendant. Mr Lindsay was particu-
larly impressive.

Turning to consider the testimony of Mr Liesser, I must say
that I was not at all impressed with his testimony. He appeared
to be confused at times. Indeed he shifted in his evidence as to
whether or not he gave warnings to the complainant through
Mr Lindsay or whether he did so directly. On occasions dur-
ing his testimony he said that he directed his warnings through
Mr Lindsay. On other occasions he said he gave warnings
himself. I find it difficult to accept that Mr Liesser gave warn-
ings directly to Mr Rea. I say that because during the course
of the evidence he said—

“I told Lindsay to say to Rea not to use the forklift in the
rain”.

Yet almost in the same breath he maintains having warned
Rea personally. Furthermore I find it difficult to accept that he
warned Mr Rea with respect to the dropped pallet. In that
regard Mr Liesser testified that the fact that the pallet was
dropped was not the major concern. “Everyone could have
accidents,” he said. Indeed the major problem was that there
was no attempt to recover the dropped product. Clearly the
issue of the recovery of the dropped product was not a matter
that related to Mr Rea directly. That issue was one to be raised
with Mr Lindsay, as Mr Rea’s supervisor. I accordingly find it
difficult to accept that Mr Liesser warned the complainant as
he said he did. It is more probable that Mr Liesser spoke to
Mr Lindsay concerning that issue. The only possible conclu-
sion to be drawn is that Mr Liesser is mistaken in his
recollection. It appears that his recollection of some of the
discussions with Mr Lindsay on the various issues have been
confused in his own mind over time to the extent that he now
believes that he gave direct verbal warnings to Mr Rea.

In my view Mr White is also mistaken as to his observance
of Mr Rea wearing a protective suit whilst working in the
freezer. I accept that Mr White may have observed Mr Rea
wearing a jacket but do not accept that he saw him wearing a
suit. Even Mr Liesser in his evidence testified that Mr Rea did
not wear freezer pants because he refused to wear them. I find
Mr White is mistaken.

As to the remainder of Mr White’s evidence, it is indeed
possible to conclude that Mr Rea was grumpy and dissatisfied
as alleged. Clearly there were aspects of the despatch opera-
tions that were not working smoothly. Indeed that was the
very reason why Mr White was there in the first place. In
those circumstances Mr Rea can hardly be criticised for “call-
ing a spade a spade”.

Findings
I have no difficulty whatever in finding the complainant was

not directly warned concerning the two incidents that occurred
in June. I am satisfied that there was only general discussion
between Mr Liesser and Mr Lindsay concerning those mat-
ters. I am satisfied that there were no verbal warnings given to
the complainant. There is no doubt that written warnings were
not given.

On other issues I accept that the defendant failed to supply
appropriate protective clothing to the complainant. I prefer
the evidence of Mr Rea and Mr Lindsay to that of Mr Liesser
in that regard.

I accept that Mr Rea may have uttered comments to indicate
that he was disgruntled. His disgruntlement may have been
well justified but that, of itself, did not create a basis for ter-
mination.

Another issue needing comment is the allegation that the
complainant was told that his employment was temporary in
nature. I do not accept that he was. It is hard to imagine that
Mr Rea would have been employed on a 12-month contract,
albeit on a casual basis, if his tenure were intended to be tem-
porary or short term. I accept that Mr Rea was never told his
employment was going to be short term. The reality is that Mr
Rea worked on a full time basis at an average of 40 hours per
week. There was nothing casual about that arrangement. In
any event the suggestion that the tenure of Mr Rea’s employ-
ment was linked to a major freezer shift is simply not consistent
with the evidence. I say that because Mr Rea effectively worked
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on a full time basis well beyond the significant freezer shift
operation that had well and truly come to an end by the time
he was terminated.

Finally as to the mode of termination and what was said at
termination I accept the complainant’s testimony in prefer-
ence to that of Mr Liesser.

In consequence of the aforementioned findings I find that
the complainant was terminated without having been given
any or any proper verbal warnings. He was not given any writ-
ten warning. He was terminated suddenly and without proper
notice.

I find that the termination of employment did not occur in
the exercise of the employer’s right under the probationary
clause of the agreement. Had the employer wanted to termi-
nate the complainant’s employment under such a provision it
would have been incumbent upon it to advise the complain-
ant that his work was unsatisfactory and that he had not met
the standard that would enable the employer to keep him on.
That did not occur. What occurred instead was that the com-
plainant was dismissed on the basis that the defendant was
overstaffed in the distribution area. Someone had to go and he
had drawn the short straw. I fear that each of the other grounds
raised have indeed been raised so as to operate as a justifica-
tion for the defendant’s action. I accept that no effort was made
whatever to attempt to find other work or alternate work for
the complainant. I am satisfied that the defendant had no in-
tention of having the complainant work further for it.

The Law
The concept of the provision of a probationary period in a

contract of employment has been discussed by Fielding C (as
he then was) in Westheafer v Marriage Guidance Council of
WA (1985) 65 WAIG. 2311 wherein he said—

“The concept of probationary employment is well known
and well understood in employment law. It is that an em-
ployer by engaging someone on probation throughout
the period of probation retains a right to see whether he
wants the employee or not in his employment as if the
employee was still at the first interview. Hence there is
no obligation on the employer to even objectively con-
sider whether or not he should re-engage an employee at
the end of the probationary period. The principles asso-
ciated with probationary employment are now so well
established that it is sufficient to refer in passing to in re
Alchin and South Newcastle Leagues Club Limited
(1977) AR (NSW) 236, a case with many features in com-
mon with this one and also to the New South Wales
Teachers Federation and the Education Commission of
New South Wales (NSW Industrial Commission Appli-
cation No. 969 of 1984; 13 September 1984), where it
was pointed out that probationary employment is but a
step in the selection process and should be distinguished
from permanent employment [see too: Ex parte Wurth
case (1954) 55 SR (NSW) 47].”

The issue was further considered by the Full Bench of the
Western Australian Industrial Relations Commission in
Hutchison v Cable Sands (WA) Pty Ltd (1999) 79 WA16.
951. The President and Chief Commissioner in their joint rea-
sons said at page 952—

“The Commissioner held in Hutchison v Cable Sands
(WA) Pty Ltd 78 WAIG 4427 at 4429 that the appellant’s
employment terminated while the applicant was still on
probation during the last twenty minutes of his proba-
tionary period and not one week later when he had entered
into the non-probationary period of his employment. The
Commissioner held, applying Byrne and Frew v Austral-
ian Airlines Ltd 185 CLR 410 per Brennan CJ, Dawson
and Toohey JJ, that, at the dismissal of an employee by
an employer in breach of the terms of the contract of
employment, nonetheless brings an end to the relation-
ship of employer and employee.
The Commissioner also held that probation, whether as a
condition of permanent appointment or as a separate ap-
pointment in its own right, brings with it a number of
factors—

1. That the employer, throughout the period of proba-
tion, retains the right to see whether he wants the
employee or not in his employment.

2. That the employer is entitled to consider the em-
ployee as if the employee was still at first interview.

3. The employer is under no obligation to even objec-
tively consider whether or not to continue with or
re-engage the employee at the end of the probation-
ary period.

4. Probationary employment is but a step in the selec-
tion process and should be distinguished from
permanent employment. Later in these reasons, the
nature of probation is considered by us.

It is noted that in Airline Hostesses Association v Qantas
Airways Ltd (1974) AILR 785, Stanton C stated—

“In my view, probation is—
1. An extension of the selection process.
2. A period of training.
3. A time for criticism, assessment and adjust-

ment to standards of performance and
conduct.”

In Carter and Another v Community Aid Abroad Trading
Pty Ltd (1991) AILR 264, the Queensland Industrial Re-
lations Commission held that, although a probationary
employee should be able to seek reinstatement if effect is
to be given to the word “probation”, then an employer
should be able to terminate the employment of a proba-
tionary employee more easily than that of an employee
whose employment is not subject to probation.
We would add that “more easily” would seem to us to be
a description of the process which follows from the terms
of the contract, which provide for probation. However,
probation is not a licence for harsh, oppressive, arbitrary
capricious or unfair treatment of a probationer.
The Commissioner held, too, in this case, that the ap-
pointment of the appellant was a permanent appointment,
subject to the satisfactory completion of a probationary
period, as evidenced by the letter of 19 November 1997
(exhibit 2), and accordingly, for the employment to come
to an end, action in a case, namely a dismissal, was nec-
essary. (See the discussion of probationary employment
in Re The Public Service Appeal Board; Ex parte Tees
(unreported) (Supreme Court of WA) delivered 25 June
1981 (No 1633 of 1981).)
In this case, the appellant’s probationary period was
not completed to the satisfaction of the respondent
and, according to the agreement entered into by the
parties on commencement, there was no employment
beyond the probationary period. The Commission
quite rightly took the view that it could hear and de-
termine the matter and conclude that the appellant was
unfairly dismissed and that there was no prohibition
on such claims by employees who were engaged on
probationary arrangements.

More recently His Honour Nisbett DCJ reviewed the rel-
evant law in Grace Hosana Pty Ltd T/AS The Cheese Cake
Shop v De Blank [2000] WADC 239. His Honour said at
page 9—

“Dealing firstly with the issue of what constitutes a pro-
bationary period of employment I agree with the statement
of principle set out by Fielding C in Westheafer (supra).
In general terms if an employer and employee have agreed
that the employee will undergo a period of probationary
employment the effect is that at the end of the probation-
ary period the employer can terminate the contract of
employment without giving any reason whatsoever, with-
out being at risk of a claim for compensation for unfair
dismissal. Only in this way can the probationary employ-
ment be truly seen as an extension of the selection process.
Once however the probationary period has expired such
that the contract of employment continues in force, then
any dismissal from employment thereafter is subject to
the requirement that it be not unfair and in this context an
employer may rely upon events that occurred during the
probationary period in order to justify the fairness of the
termination.
This should not be misunderstood as conferring a right
on an employer to terminate unfairly during the proba-
tionary period of employment. The contract of
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employment, whilst subject to a probationary term is nev-
ertheless still on foot and its termination during the
probationary period is capable of being categorised as
being unfair if the circumstances permit. For example, if
an employer dismisses an employee because of a false
accusation of theft by another employee, no one would
have any difficulty in appreciating that this would offend
notions of fairness. A consequence of an unfair dismissal
during the probationary period would be that there would
be a limited scope for an award of compensation.

It will be seen from the authorities referred to that it is open
for this Court to find that the complainant was unfairly dis-
missed notwithstanding that he was still subject to a
probationary term at the time of termination.

Another issue to be considered in this matter is whether or
not the complainant was a casual employee. If he is found to
have been a casual employee, then the defendant’s act of ter-
mination could be argued to be justifiable. On the other hand,
if the complainant is found to have been a permanent em-
ployee notwithstanding his categorization as a casual then it
could be argued that his dismissal was unfair.

It is important to distinguish casual contracts from continu-
ing contracts because by definition casual contracts impose
no obligation on either party to continue the relationship. Each
period of hiring is distinct and severable and any continuing
relationship does not mean in law a continuing contract. Rather,
it would be regarded as a series of individual and isolated
contracts for work. In a continuing contract the nature of the
obligations on the parties is fundamentally different. The
employee is promising to be at work or be available for work
unless he or she gives due notice of termination. Likewise,
the employer is promising to continue the employment con-
tract subject to termination only in accordance with the
contract.

The term “casual employee” does not have a recognised le-
gal meaning (see AMIEU v. Sunland Enterprises (1988) 24
IR 467 at 473). The term is not capable of exact definition but
is more in the nature of a colloquial expression (see Doyle v.
Sydney Steel Co Ltd (1936) 36 CLR 545 at 551, 555 and
565). In Doyle’s case McTiernan J said at 565—

“Each case is to be determined on its own facts, consid-
eration being given not only to ‘the nature of the work
but also the way in which the wages are paid, or the
amount of the wages, the period over, which the employ-
ment extends, indeed all the facts and circumstances of
the case’ Stoker v. Wortham (1919 1KB 499 at pp. 503-
504). The question being one of fact, the Commission’s
finding should not be set aside if there is evidence”.

In Squirrell v. Bibra Lakes Adventure World Pty Ltd (1984)
64 WAIG 1834. Fielding C (as he then was) said at 1836—

“Thus it is possible for a “casual employee” so defined to
work for eight hours a day over a constant time of the
day, seven days a week throughout a whole year. In those
circumstances, it would be unlikely although not con-
ceptually impossible, that the work was in reality done
under a series of separate and distinct contracts. That is
well illustrated by Port Noarlunga Hotel v. Stewart (su-
pra), where the award defined a “casual employee” simply
by reference to hours of work being less than 40 per week.
In the main, industrial awards tend to classify all those
employees who are not to be entitled to the normal holi-
day benefits and the like as “casual employees”, whether
or not their employment is to be on a truly casual basis,
that is under a series of separate contracts.
Whatever might have been meant by the label “casual”
on this occasion, the true nature of the relationship be-
tween the parties is that which is evidenced by all the
dealings between them. That they may choose to call it
one of casual employment, as I am satisfied they did, is
but one of the factors to be taken into account in the cir-
cumstances of the present claim. The parties cannot, by
use of a label, make the nature of the relationship some-
thing different to what it in fact is. In this respect, it is
helpful to record the observations of Haese, D.P., with
whom Layton and Russell D.P.P. agreed, in Port
Noarlunga Hotel v. Stewart (supra) at p. 5-6:—

In attempting to define on the evidence of any case
whether there was one contract of service or many

such contracts, it is important to keep firmly in proper
perspective the classifying name attached to any
given worker and mutually accepted by the parties,
whether the source of such name is a relevant award
or otherwise. Such name may be of some assistance.
So also may be the provisions of the relevant award.
But they are only indicia of the nature of the con-
tract along with all other relevant facts. They are not,
taken alone, in any sense determinative of the nature
of the contract.”

The Full Bench of the Western Australian Industrial Rela-
tions Commission in Serco (Australia) Pty Ltd v. John Joseph
Moreno 76 WAIG 937 at 939 said in respect of the definition
of casual employee that the parties-

“…cannot by the use of a label render the nature of a
contractual relationship something different to what it is
(see Stewart v. Port Noarlunga Hotel Ltd (op cit) per
Haese DPP at pages 5-6).
Certain indicia may be indicative of the nature of the con-
tract, but they are not determinative, taken alone. These
may include the classifying name given to a worker and
initially accepted by the parties, the provisions of the rel-
evant award, the reasonable expectation that work would
be available to him, the number of hours worked per week,
whether his employment was regular, whether the em-
ployee worked in accordance with a roster published in
advance, whether there was reasonable mutual expecta-
tion of continuity of employment, whether the notice is
required by an employee prior to the employee being
absent on leave, whether the employer reasonably ex-
pected that work would be available, whether the
employee had a consistent starting time and set finishing
time, and there may be other indicia.”

In a case relating to a breach of an award and payment for
holiday and annual leave, the Full Bench held that an em-
ployee who had been employed on a continual basis for six
months and had worked ordinary hours under the impression
he or she was engaged in permanent employment was not
employed on a casual basis. This was so despite the fact that
the employee had been paid at the casual rate (see Metals and
Engineering Workers Union WA v. Centurion Industries Ltd
(1996) 40 AILR at 13-089).

In Coad & Coad v. Dalstar Pty Ltd 79 WAIG 266 Cawley C
said at 266 concerning the definition of casual—

“The Commission was referred to the report of the case
Australian Municipal, Administrative, Clerical and
Services Union v. Auscript (1998) 43 AILR 443 in sup-
port. It was said that statements by the Full Bench of the
Australian Industrial Relations Commission in that mat-
ter could be considered apt in this case and, in particular,
the observation that the label of “casual” cannot be seen
as true where the employee has an ongoing relationship
with the employer which “was both regular and system-
atic, with a reasonable expectation of continuing
employment”. The applicants say that the employment
relationships between them and the respondent can be so
categorised. Accordingly, they say, the proper designa-
tion to be applied to their employment is not casual
employment but permanent employment which was part
time.
While noting that this case involved a federal industrial
award and federal law and thereby is to be distinguished
from the situation here, it can be said that with the devel-
opment of employment practices in a modern industrial
society the concept of “casual” employment said to in-
volve serial offers and acceptances of contract well may
not stand up to scrutiny of what exists under that label.
What is necessary to ascertain for the determination of
the true nature of an employment relationship said to be
casual is whether, in fact, it has the qualities of informal-
ity, uncertainty and irregularity.”

Was Mr Rea a casual or permanent employee?
The complainant’s employment could not be described as

casual notwithstanding that he entered into the workplace
agreement on the basis of casual employment. The actual op-
eration of the contract of employment was not of a casual
nature. The complainant had regular employment and his hours
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worked were such that it could not be said that his contract,
albeit subject to probation, was anything other than ongoing.
He worked a regular 40-hour week and sometimes more. There
is no evidence that he was engaged in a series of contracts of
employment. He was not instructed as to his hours of work on
a daily or weekly basis. He worked on a continuous basis. I
am satisfied that the complainant was entitled to assume and
did assume that he had ongoing employment subject to the
successful completion of the probationary period.

Was Mr Rea dismissed on account of not meeting the em-
ployer’s criteria whilst on probation or was he terminated for
some other reason?

There can be no doubt that the reason why the complainant
was dismissed was that the defendant was over-staffed in its
despatch area. The evidence of both the complainant and Mr
Liesser dictates that conclusion. I accept that at the time of
termination Mr Liesser indicated that the lack of work avail-
able was the only reason for termination. Had the complainant
failed to meet the defendant’s selection criteria then clearly
Mr Liesser on behalf of the company would have said so,
however, he did not. Furthermore had the termination occurred
by reason of a failure to meet the appropriate standard whilst
on probation, then a day’s notice would have been given in
accordance with the probation provision in the workplace
agreement. That did not occur.

I am satisfied that the dismissal did not occur by reason of
the complainant failing to meet the defendant’s standard. The
probationary term of the contract of employment is simply
being used to justify the dismissal of the complainant. Had
the defendant been so concerned about the complainant’s per-
formance whilst on probation his termination would have
occurred much earlier, probably in about June 2000 when the
major incidents occurred. The termination did not occur at
that stage but rather in August of 2000 when the major freezer
shift had been completed. I infer that the defendant never in-
tended to keep the complainant on a permanent basis but rather
employed him on a short term basis to facilitate it’s critical
requirements in the despatch area. Once that had been com-
pleted he was let go. Although given an expectation of ongoing
employment, the reality is that the complainant was employed
on a short-term basis to solve the defendant’s particular di-
lemma. He was never informed however of the fact that his
employment was to be short-lived. It seems that the complain-
ant was lead to believe that he had ongoing employment
whereas it seems the defendant had other intentions. I find
that the defendant has conveniently used the probation term
within the workplace agreement to terminate the complain-
ant’s employment at will.

Was the dismissal unfair, harsh or oppressive?
There can be no doubt that the defendant’s action in dis-

missing the complainant arose by virtue of the fact that the
defendant was over-staffed in its despatch area. The complain-
ant however was not the most recently appointed employee
within that section. Rather than dismiss the most recently ap-
pointed employee the defendant chose the complainant. No
reason was given at termination as to why the complainant
was chosen ahead of a lesser serving employee.

In determining whether the dismissal was harsh oppressive
or unfair I apply the dicta enunciated in Miles and others
trading as The Undercliffe Nursing Home v. FMWU (1985)
65 WAIG 385.

In that case Kennedy J. stated, at p. 387, that the question to
be investigated—

“…is not a question as to the parties’ respective legal
rights, but a question as to whether the legal right of the
employer has been exercised so harshly or oppressively
against the employee as to amount to an abuse of that
right.”

In that regard I am to assess the industrial fairness of the
decision of the employer based on the quality of the conduct
involved and an assessment of what is just and equitable upon
the substantive merits of this matter. Clearly there must not
only be substantive fairness displayed to the complainant but
also procedural fairness.

If the ground for dismissal is based on redundancy then the
burden of establishing that ground lies upon the defendant,
but having discharged that burden it is up to the complainant

to discharge the burden that the exercise of the employer’s
right of dismissal has been exercised harshly or repressively
against him as to amount to an abuse of that right.

In AMWSU and Another v. Australian Shipbuilding In-
dustries (WA) Pty Ltd (1987) 67 WAIG 733 Brinsden J stated
at 735—

“Now as the test is whether the respondent exercised its
right to terminate the employment of these two men
harshly or oppressively so as to amount to an abuse of
that right, how is that conduct to be measured in the cir-
cumstances of this case other than by examining the
situation of these two men relative to other employees
who are not dismissed? Somebody had to go. It is a mana-
gerial prerogative to decide who should go but in
exercising that right the respondent was obliged not to
behave harshly or repressively in respect of any particu-
lar employee.”

The concept of “last on, first off” has been recognised in
some situations as being a fair means of dealing with redun-
dancy situations (see ABLFU v. Southdown Construction
Company Pty Ltd per Beech C. (1970) 70 WAIG 2487). It
has particular application to the construction industry given
the nature of the industry. Having said that it is clear that the
principle can be applied equally to other industries.

The question of an employee’s length of service is an im-
portant factor but not the only factor to be taken into account
(see Judd v. Western Mining Corporation Ltd (1986) 66 WAIG
1750, Liva Contracting v. ABLFU (1987) 67 WAIG 1000,
ABLFU v. Multiplex Constructions Pty Ltd (1987) 67 WAIG
1001, BWIU v Bristile Ltd (1987) 67 WAIG 1002). Some
decisions refer to the “last on, first off” principle as being
applicable “all things being equal”.

If this matter is one of redundancy should the less experi-
enced employee namely Allen have been terminated instead
of the complainant?

Conclusion
There can be no doubt in my view that the defendant’s act

of terminating the complainant had little, if anything, to do
with the complainant’s poor performance. I find that the com-
plainant was not specifically warned about his performance
and was not put on notice about any perceived difficulty in
that regard.

The evidence overwhelmingly dictates that the complainant
was brought in to help the defendant through a difficult pe-
riod being experienced in its despatch area. Having achieved
it’s aim the defendant then set about relinquishing staff from
that section and chose the complainant as the one to go. The
reason why the complainant was chosen was never adequately
or appropriately expressed to the complainant. Indeed no rea-
sons were given to him as to why he was chosen ahead of
Allen. The defendant had to make a choice and exercise its
managerial prerogative in such a way that best suited its situ-
ation without being harsh and oppressive. That it did not do.
It chose Allen ahead of the complainant without any identifi-
able cause. Allen it seems was both less experienced and less
qualified. There has been a substantive lack of fairness dis-
played to the complainant by the defendant in its termination
of him. It seems that the defendant proceeded on the basis
that as the complainant was on probation and given that he
was a “ casual” his employment could be terminated at will.
However the complainant was not in reality a casual and fur-
thermore the fact that he was on probation did not give the
defendant the right to terminate his employment at will.

Further there has been a total lack of procedural fairness in
the way in which the dismissal took place. The termination
occurred ostensibly on account of redundancy. In those cir-
cumstances the defendant should have and could have put the
complainant on notice about the possibility of redundancy. If
that was done the complainant could have sought alternative
employment. The sudden announcement of redundancy in the
way it was made was unfair in all the circumstances. It was a
bolt out of the blue to the complainant in circumstances where
it did not need to be. The reasons for dismissal were not ex-
plained. Accordingly the complainant was left ill prepared in
his attempt at finding alternative employment. Accordingly
the complainant’s claim alleging unfair dismissal is made out
by reason of lack of procedural fairness as well as on the sub-
stantive merits of the case.
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Remedy
I now turn to consider the remedy available to the com-

plainant.
The evidence dictates that reinstatement is not practicable.

The complainant now works for someone else. That being so
I am left with the remedy of compensation. The complainant
claims $2,320.00 comprised of four weeks loss of pay for the
period during which he remained unemployed which amounts
to $1920 plus $400 being the total diminuation in income
over eight weeks whilst employed by his subsequent employer.

There can be no difficulty with the complainant’s claim for
$1920. The evidence clearly supports such an award. How-
ever there is difficulty with respect to the claim for $400. The
complainant’s evidence with respect to the same is cursory to
say the least. There has been no evidence of the actual direct
loss suffered each week. There has been no documentation
produced. No pay slips have been produced and there has been
no evidence from his subsequent employer detailing the hours
worked and wages paid. Indeed there has been no evidence to
show exactly how many hours were worked during the rel-
evant period. The evidence in that regard falls far short of
what is required. Simply put the complainant has failed to
establish his claim in that regard.

Finally the complainant claims costs and penalties. Subject
to any further submissions that may be made I find it difficult
to see how the complainant can recover costs in the light of
my decision in Lopdell (2000) 80 WAIG 3287 at 3289. As to
penalties, it seems that there is no provision that permits the
imposition of the same. This proceeding is not a proceeding
brought pursuant to s83 of the Industrial Relations Act 1979

G. CICCHINI,
Industrial Magistrate.
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Reasons for Decision.
1 The matter the subject of this application had its genesis

in proceedings which were launched under s.44 by
application for a compulsory conference No. C242 of
2000. That application related to a dispute between The
Western Australian Builders’ Labourers’, Painters and
Plasterers Union of Workers and Linear Ceilings and BGC
Construction over access to a building site.

2 The s.44 application was heard in conference before the
Chief Commissioner. At that conference, amongst the
other things, it was decided that the union would make
an application under s.49AB of the Industrial Relations
Act, 1979 (the Act) to determine the dispute.

3 On 15th February 2001 such an application was filed by
The Western Australian Builders’ Labourers, Painters &
Plasterers Union of Workers (the union) the respondent
was described as Homestyle Pty Ltd t/a BGC Construction
(BGC). The application applied to the Commission
pursuant to s.49AB(3) of the Act to determine a dispute
that [had arisen] between the respondent and the applicant
union as to whether representatives of the union were
empowered to enter premises of the employer for purposes
which were specified in the schedule to the application.

4 The schedule to the application describes the dispute and
is incorporated hereunder—

1. Homestyle Pty Ltd trading as BGC Constructions
(“BGC”) is the head contractor at the Armadale
Hospital construction site (“the site”).

2. The other named respondents are sub-contrac-
tors on the site.

3. The sub-contractors employ members of the
BLPPU, the applicant union.

4. The sub-contractors are common rule respond-
ents to the Building Trades (Construction) Award
1987 (“the Award”) No. R14 of 1978.

5. Clause 40 of that award relevantly states—
Consistent with the terms of the Labour Rela-
tions Legislation Amendment Act 1997 and
S.23(3)(c)(iii) of the Industrial Relations Act a
representative of the Union shall not exercise the
rights under this clause with respect to entering
any part of the premises of the employer unless
the employer is the employer, or former employer
of a member of the Union.
Subject to the foregoing—
The Secretary or any other duly accredited rep-
resentative of the union shall have the right to
enter any place or any premises where employ-
ees are employed at any time during normal
working hours or when overtime is being worked,
for the purpose of interviewing employees, check-
ing on wage rates, award breaches or safety
conditions or regulations so long as they do not
unduly interfere with the work being performed
by any employee during working time, and pro-
vided that they present themselves, with their
authority as prescribed by this Award, to a rep-
resentative of site management prior to pursuing
their union duties on site.

6. Accredited representatives of the union have
sought to exercise their right of entry onto the
site pursuant to the provisions of Clause 40 of
the Award and s.49AB of the Industrial Relations
Act 1979.

7. By letter dated 6 September 2000 BGC has
sought, through its legal representatives, under-
takings from the union “not to cause or permit
any officer or other representative of your Union
to enter onto any of our client’s sites.”

8. The applicant now seeks the assistance of the
Commission pursuant to s.49AB(3) of the Act to
determine the dispute between the parties as to
whether representatives of the applicant organi-
sation are empowered to enter the site.

9. A related dispute is currently before the Com-
mission in application C242 of 2000.

The orders sought by the union were first, that application
C242 of 2000 be joined to this application for hearing
and determination. Second, that accredited representatives
of the union have the right to enter the BGC Armadale
construction site in accordance with the right of entry
provisions of the Building Trades (Construction) Award
1987 R14 of 1978 and third that BGC by itself or its
agents should not hinder representatives of the union from
exercising their right of entry.
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5 As to the first of the order, no mention was made of it
during hearing and it will be dismissed. The other two
orders remain to be determined.

6 To assist the Commission the parties produced a statement
of agreed facts (Exhibit B). The relevant parts are included
hereunder—

1. The Applicant is an organisation of employees
registered pursuant to Part II division 4 of the
Industrial Relations Act 1979 (“the Act”).

2. The first named respondent carries on business
as a residential and commercial building con-
tractor.

3. The first named respondent is the head contrac-
tor at the Armadale Hospital construction site
(“the site”).

4. The first named respondent is not a respondent
to a Federal award.

5. The other named respondents to this application
are, or have been, engaged as sub-contractors
on the site.

6. The named sub-contractors employ members of
the BLPPU, the applicant union.

7. The sub-contractors are common rule respond-
ents to the Building Trades (Construction) Award
1987 No. R14 of 1978 (“the Award”).

8. The first named respondent does not employ per-
sons within the terms of the Award and is not a
common rule respondent to the Award.

9. The Award contains provision, at clause 40, for
the right of duly accredited representatives of the
applicant union to enter premises.

10. On a number of occasions between April 2000
and August 2000 representatives of the applicant
union have entered the site.

11. By letter dated 6 September 2000 to the Secre-
tary of the applicant union the solicitor for the
first respondent sought, amongst other things, an
undertaking not to cause or permit any officer or
other representative of the union to enter onto
any of the sites occupied by Homestyle Pty Ltd
including the Armadale site.

12. By letter dated 7 September 2000 from the solici-
tors for the applicant to the solicitors for the first
respondent the applicant union refused to give
the undertaking as requested on the basis that
the applicant is of the view that it is lawfully ex-
ercising a right of entry pursuant to the Workplace
Relations Act 1996, the Industrial Relations Act
1979 and the award.

The answer to the question posed by this application
depends upon the interaction of the provisions of s.23 of
the Act and in particular s.23(3)(c)(iii) whereby the
Commission in the exercise of its jurisdiction shall not
make an award or order empowering a representative of
an organisation to enter any part of the premises of the
employer unless the employer is the employer or former
employer of a member of the organisation. Relevant too
are the provisions of s.49AB of the Act. This section
operates in conjunction with award provisions in Clause
40 Right of Entry which confer right of entry upon
representatives of industrial organisations to enter the
premises of an employer of a member of the organisation.
Relevantly s.49AB provides—

“(1) Where an award, order or industrial agreement
empowers a representative of an organization to
enter the premises of the employer or former
employer of a member of the organization, that
power may only be exercised by the representa-
tive for the purpose of dealing with an industrial
matter involving that member.

(2) If a representative of an organization intends to
exercise a power referred to in subsection (1),
the representative may —

(a) give to the Registrar a declaration made
by the representative before a justice—
(i) stating that the representative intends

to exercise that power and will not

enter the premises for other purposes;
and

(ii) annexed to which is a list of members
of the organization in respect of whom
the power is to be exercised;

and
(b) before exercising the power, give the em-

ployer or former employer a copy of the
declaration, without the annexure, en-
dorsed on behalf of the Commission.

(3) An employer, former employer or organization
may apply to the Commission to determine any
question or dispute that has arisen between the
employer and the organization as to whether a
representative of the organization is empowered
to enter the premises of the employer for a pur-
pose specified in the application.

(4) If an application is made under subsection (3)
the Commission shall determine the question or
dispute as if it were an application under section
46, and section 46 shall apply to a declaration
made by the Commission under this section as if
it were made under that section.

(5) If —
(a) a representative of an organization—

(i) exercises a power referred to in sub-
section (1) in a way that exceeds the
ambit of that power; or

(ii) purports to exercise a power referred
to in subsection (1) in circumstances
in which the representative is not enti-
tled to do so;

or
(b) an employer or former employer who has

received a copy of a declaration from a rep-
resentative of an organization under
subsection (2) refuses to allow the repre-
sentative to exercise a power referred to in
subsection (1) that the representative is
entitled to exercise,

that person contravenes the award, order or in-
dustrial agreement under which the power is
exercised or purportedly exercised.

(6) A representative who makes a statement or pro-
vides information in a declaration or the annexure
to a declaration under subsection (2), knowing
the statement or information to be false, com-
mits an offence.
Penalty: $10 000 or imprisonment for 2 years.

(7) Subject to subsection (8), a declaration or an an-
nexure given under subsection (2) is not
admissible in evidence in any proceedings other
than proceedings in respect of an offence under
subsection (6).

(8) A copy of a declaration given to an employer or
former employer under subsection (2)(b) is ad-
missible in proceedings in respect of a
contravention of an award, order or industrial
agreement referred to in subsection (5)(b).”

The first subsection of s.49AB provides that where an
award, order or industrial agreement empowers a
representative of an organisation to enter the premises of
the employer or former employer of a member of the
organisation, that power may only be exercised by the
representative for the purpose of dealing with an industrial
matter. The following provisions allow for a declaration,
made by a representative before a justice stating that the
representative intends to exercise the power, to be given
to the Industrial Registrar and to the employer. Once that
is done an employer or former employer is at liberty to
apply to the Commission to determine any question as to
whether premises may be entered or not. Clearly the
power of entry is subject to limitations. This is obvious
from the provisions of s.49AB. By s.49AB(1) the power
exercised is only in respect to the premises of the



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.864

employer, the section does not seem to grant any power
in relation to site or an area where the employer is
working. It is relevant to note there is no definition of
premises in the Act.

7 The operation of these provisions of s.49AB must be
viewed in the context of the provisions of Clause 40 of
the Building Trades (Construction) Award (the Award)
as they relate to right of entry. The right of entry clause
reads as follows—

Consistent with the terms of the Labour Relations
Legislation Amendment Act 1997 and S.23(3)(c)(iii)
of the Industrial Relations Act a representative of
the Union shall not exercise the rights under this
clause with respect to entering any part of the
premises of the employer unless the employer is the
employer, or former employer of a member of the
Union.
Subject to the foregoing—
Building Trades (Goldmining Industry) Award, No.
29 & 32 of 1965 & 4 of 1996
Vary Award—
The Secretary or any other duly accredited repre-
sentative of the union shall have the right to enter
any place or any premises where employees are
employed at any time during normal working hours
or when overtime is being worked, for the purpose
of interviewing employees, checking on wage rates,
award breaches or safety conditions or regulations
so long as they do not unduly interfere with the work
being performed by any employee during working
time, and provided that they present themselves, with
their authority as prescribed by this Award, to a rep-
resentative of site management prior to pursuing
their union duties on site.
A representative of the union shall be a duly accred-
ited representative if he/she is the holder for the time
being of a certificate signed by the secretary of that
organisation and bearing the seal of that organisa-
tion in the following form, or in a form not materially
differing therefrom—

 (Name of Organisation)
This is to certify that ........................................... is
a duly accredited representative of the abovenamed
organisation for all purposes of this award made
under the Industrial Relations Act, 1979.
(Seal) Secretary
Specimen signature of Holder ...................................
(Strictly not transferable)

From the Statement of Facts (Exhibit 1) it is common
ground that the applicant is registered as a union and that
BGC carries on business as a residential and commercial
building contractor. At the Armadale Hospital
construction site it was the head contractor which engaged
a number of sub-contractors perform building work.
Those sub-contractors employed members of the
applicant union on the site but the respondent did not. It
is common ground that the award applied to the employees
of the sub-contractors as common rule respondents of
the award. It is also common ground that on a number of
occasions in April and August 2000 that members
representatives had entered the site. By a letter dated 6th

September 2000 addressed to the union the respondent
had advised through its solicitor amongst other things its
intention not to cause or let any officer representative of
the applicant union, to enter the site at Armadale. The
solicitors for the union refused to give the undertaking as
requested because it believed it was lawfully exercising a
right of entry pursuant to this Act and the award.

8 The applicant says that s.49AB of the Act operates in
conjunction with clause 40 of the Award so as to confer
right of entry upon representatives of the organisation to
enter the premises at Armadale hospital. It says that the
phrase, ‘premises of the employer’ and s.49AB to which
these reasons have referred to previously, should be
purposively construed so as to mean the premises, place
or site on which the employees of the relevant employer

work or are performing work from time to time. This
would be in accordance with one of the principle objects
of the Act to provide for observance and enforcement of
awards. The narrow interpretation of s.49AB expounded
by BGC invites a transparent stratagem of evasion that
would be employable as a simple device by head
contractors to dislocate the operations of the union by
refusing entry in similar circumstances. The legislation
should be approached on the basis that it provides a benefit
to organisations and their members. The advantage to be
given when there are two competing interpretations is
that which produces a fair or more convenient operation
so long as it confirms the legislative intention. According
to the union the interpretation should promote the purpose
or object underlying the written law, because not to do so
throws a fence around a site and proceeds on the mistaken
premise that it does not matter that the sub-contractors
on the works employ workers who are eligible to be
members of the relevant union. That is against the
principles of the Act and is a way of circumventing the
operation of s.49AB which gives power of entry to
accredited union officials if there is a right of entry
provision contained in the award. According to the union
the decision of the Supreme Court of Western Australia
in Molina v Zaknich [2000] WASCA 390 (unreported)
14 December 2000), a case which canvasses similar issues
to those before the Commission, is distinguishable and
even if it is not the Commission is not bound to follow it
as the stare decisis rule does not apply in this jurisdiction.
On the question of the rule applicable in this Commission
Mr Gill drew attention to the discussion by Wickham J in
Amalgamated Metal Workers and Shipwrights Union v
State Energy Commission (1979) 59 WAIG 494.  Mr Gill
also submitted that the jurisdiction of this Commission
is to be exercised on the base of equity, good conscience
and substantial merits of the case without regard to
technicalities or legal form. It is argued this is a strong
provision which should be taken into account.

9 The principle submission of BGC is that there is no
jurisdiction under s.49AB(3) for the Commission to
entertain this application because the dispute must be in
respect of whether the applying organisation is
empowered to enter the premises of the employer and
the respondent in these proceedings is not the employer.
The disputation must focus on whether the organisation
is empowered to enter the premises for a purpose specified
in the application and none has been specified here. The
scheme of s.49AB is to empower the Commission to
resolve a specific dispute about the applying
organisation’s desire to enter a site for a particular purpose
specified in a declaration made by a representative under
s.49AB(2). There is no right to make a general declaration
under s.49AB as the application seems to suggest, it can
only be used for a specific dispute and a specific purpose.
It was submitted by BGC that the issues arising from this
application have already been ventilated in the decision
of Hasluck J in the Supreme Court of Western Australia
in Molina v Zaknich 2000 WASCA 390 (ibid), In Zaknich
His Honour determined that unless an applicant can show
that a respondent is an employer of a union member on
site, a representative of the applicant does not have the
right of entry into the site under clause 40 of the award.

10 In my understanding of His Honour’s decision, the issues
here are exactly on point. Even though the appeal before
him arose from a proceeding under s.82 of the Police
Act, the Industrial Relations Act 1979 needed to be
interpreted by His Honour as part of his reasons. His
Honour examined a union representative’s power to enter
a building site, the meaning of the industrial matter and
importantly for these proceedings the meaning of the
premises of the employer. He held that the union
representative’s entry was without lawful authority where
the occupier of the site was not an employer of the union
members bound by an industrial award.

11 No decision could be more relevant to the matters at hand.
I am urged by Mr Gill by reference to the decision of
Wickham J in the Amalgamated Metal Workers and
Shipwrights Union of WA v State Energy Commission
(ibid) that I am not bound to apply the decision of Hasluck
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J. However I am required to have regard to decisions of
senior courts and in this case because of the nature of the
matters at issue it would be reckless not to do so. The
relevant substantial findings by His Honour in Zaknich
(ibid) were that under s.23(3)(c)(iii) of the Act the
Commission is not to make an award empowering entry
to premises unless the employer is the employer or former
employer of the member of the organisation. The general
powers of entry which are proscribed by the affect of
s.49AB(1) can only be exercised for the purpose of
dealing with an industrial matter after procedures which
are set out in the section have been executed. That has
not occurred in this case. The entry must be in relation to
the premises of an employer which His Honour observes
is not defined in the Act. His Honour found in Para 52 of
his Reasons that it was clear from the evidence that the
only area designated on the site and capable of as being
regarded as ‘the premises’ was the fenced area occupied
by BGC Construction. The evidence established that BGC
itself was not an employer of union labour and it therefore
followed that the union official entered and remained on
premises which could not accurately be described as
premises of the employer. His Honour decided in Para
45 that the powers in the Industrial Relations Act 1979
are subject to various restrictions. The Act cannot be
construed so as to allow its general objects to over rule
common law rights associated with the law of trespass,
especially in the context of legislation where the
interpretation of the relevant provisions makes clear that
the powers of entry are limited to certain occasions.

12 These are the precise circumstances of this matter. His
Honour observed that the interpretation that he outlined
concerning premises “gives weight to the possessory
connotation implicit in the definite article “the” a word
suggesting in this context that there is specific and tangible
set of premises to be entered rather than a notional or
metaphorical area which is to be regarded as the premises
of the employer. It also gives weight to the word ‘of’, that
is to say premises held by or belonging to the employer”.
Hasluck J defined premises of the employer as meaning
premises on which the employees of the relevant employer
or sub-contractor work or are performing work rather than
premises occupied or under the control of an employer
of union labour.

13 In the case before His Honour he was concerned with a
narrow question of whether there was power to enter or
remain on the premises of the employer, in that case BGC,
which did not employ employees to which the award
applies. His Honour expressed the view that the phrase
‘premises of the employer’ denotes some degree of control
over the relevant site. He concluded that a union official
was only at liberty to remain upon premises of an
employer employing union labour and the consequence
of that interpretation of the relevant provisions is that the
BGC site cannot be regarded as a premises of that kind.
That is the situation here and as I have concluded I am
bound to accept it as a proper interpretation and statement
of the law.

14 During the proceedings I raised with the parties my
concern as to the implications of such an interpretation,
in my view it has serious adverse consequences for right
of entry provisions in awards of this Commission.
However if the amendments to the Act which were made
in 1997 whereby s.49AB has such an effect, then it is for
a matter for the legislature to review. The issue is important
particularly bearing mind that most building and
construction in major resources projects in this State are
executed by a project manager or head contractor that
does not employ building workers, but who engage
subcontractors or labour hire providers to execute the
building works.

15 For reasons set out I am obliged to dismiss the application
and an order will issue accordingly.

2001 WAIRC 02126
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE WESTERN AUSTRALIAN

BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
HOMESTYLE PTY LTD T/AS BGC
CONSTRUCTION, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 20 FEBRUARY 2001
FILE NO APPLICATION 1456 OF 2000
CITATION NO. 2001 WAIRC 02126
____________________________________________________________________________

Result Dismissed
____________________________________________________________________________

Order.
HAVING heard Mr A.D. Gill (of Counsel) on behalf of the
Applicant and Mr M.C. Hotchkin (of Counsel) on behalf of
the Respondent, the Commission pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979 hereby
orders—

THAT the application be, and is hereby dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner.

SECTION 23—
Miscellaneous Matters —

2001 WAIRC 2275
PURSUANT TO CLAUSE 20A OF THE FURNITURE

TRADES INDUSTRY AWARD NO.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES QVS CONTRACTING PTY LTD,
APPLICANT
v.
THE FOREST PRODUCTS,
FURNISHING & ALLIED
INDUSTRIES INDUSTRIAL UNION
OF WORKERS, W.A. BRANCH,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED FRIDAY, 9 MARCH 2001
FILE NO APPLICATION 1723 OF 2000
CITATION NO. 2001 WAIRC 02275
_________________________________________________________________________

Result Application for exemption from award
provision

_________________________________________________________________________

Order.
WHEREAS this is an application pursuant to the Industrial
Relations Act 1979; and

WHEREAS on the 8th day of February 2001 the Commis-
sion convened a conference for the purpose of conciliating
between the parties; and

WHEREAS at the conclusion of that conference the parties
reached an agreement in principle in respect of the applica-
tion; and

WHEREAS by a letter to the Commission dated the 9th day
of March 2001 the Applicant advised that the matter was set-
tled;
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NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P. E. SCOTT,

[L.S.] Commissioner.

UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
2001 WAIRC 02159

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES JAMES LESLIE BUTTERFIELD,
APPLICANT
v.
POLLOCK NOMINEES PTY LTD
ACN 008 842 911, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED FRIDAY, 23 FEBRUARY 2001
FILE NO APPLICATION 604 OF 2000
CITATION NO. 2001 WAIRC 02159
_________________________________________________________________________

Result Application pursuant to s.23A(3) and
s.29(1)(b)(ii) allowed.

Representation
Applicant Mr B Stokes
Respondent Mr A Beer
_________________________________________________________________________

Reasons for Decision.
(Extempore)

1 The history of this matter is that on 27 April 2000 the
applicant filed a claim alleging that he had been unfairly
dismissed from his employment with the respondent. The
matter proceeded to conciliation and, without that
resolving the matter, it went on to hearing and
determination.

2 On 10 October 2000 the Commission issued Reasons for
Decision finding that the applicant had been unfairly
dismissed from employment, and that reinstatement was
practicable. Reinstatement was ordered and an order dated
13 October 2000 contained order 2—

“That the applicant, upon attending for work at the
respondent’s Jackson Road site no later than 6 am
on Monday 16 October 2000, that the respondent
shall reinstate the applicant in employment in no less
favourable conditions than applied to him during his
employment with the respondent.”

3 There were other proceedings dealing with this matter
at which it became clear that the applicant had
attended for work in accordance with order 2 of 13
October 2000 and, it was confirmed today by the
parties that the employer has failed to comply with
the order of reinstatement.

4 This is an application pursuant to section 23A(3) of
the Industrial Relations Act 1979. Section 23A(1)
provides—

“On a claim of harsh, oppressive or unfair dismissal,
the Commission may

(a) …
(b) order the employer to reinstate or re-employ

a complainant who has been harshly, oppres-
sively or unfairly dismissed.”

5 Subsection (3) which is the section under which this
application was made says—

“(3) If an employer fails to comply with an order un-
der subsection (1)(b) the Commission may, upon
further application, revoke that order and, sub-
ject to subsection (4), make an order for the
payment of compensation for loss or injury
caused by the dismissal.”

6 It is clear, and it is agreed, that the employer has failed to
comply with the order under subsection (1)(b). There is
no reason why the reinstatement order should not be
revoked and an order made in accordance with subsection
(3), being an order for compensation for loss or injury
caused by the dismissal.

7 There was evidence previously before the Commission,
and there is further evidence and submissions before the
Commission today, which indicate that the applicant’s
loss is at least that of 6 months remuneration. The parties
are agreed as to the calculation of the loss, except that the
respondent seeks consideration for Centrelink payments
received by the applicant.

8 In accordance with Swan Yacht Club v Bramwell (78
WAIG 579) (FB), I find that it is not appropriate to deduct
those payments and I note that if, under other legislation,
a person receives benefits, then that is a matter for that
other legislation as to whether or not that person should
be required to repay any of those benefits which arose in
the circumstances, rather than the employer being entitled
to have a deduction from the amount to be awarded to
the employee for loss suffered as a result of an unfair
dismissal.

9 Therefore, it is not appropriate to deduct the
unemployment benefits received by the applicant during
the course of the period of unemployment.

10 Accordingly, the following orders shall issue: an order
which revokes orders 2, 4 and 5 of the Commission’s
order of 13 October 2000; an order that the respondent
shall pay to the applicant the amount of $31,509.17, being
compensation for unfair dismissal; an order, by consent,
that the respondent pay to the applicant the amount of
$2,217.04, being pay in lieu of notice; and an order that
the amounts referred to in these orders shall be paid to
the applicant no later than 7 days from the date of the
order.

2001 WAIRC 02140
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES JAMES LESLIE BUTTERFIELD,

APPLICANT
v.
POLLOCK NOMINEES PTY LTD,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED THURSDAY, 22 FEBRUARY 2001
FILE NO/S APPLICATION 604 OF 2000
CITATION NO. 2001 WAIRC 02140
_______________________________________________________________________________

Result Application pursuant to s.23A(3) and
s.29(1)(b)(ii) allowed.

Representation
Applicant Mr B Stokes
Respondent Mr A Beer
_______________________________________________________________________________

Order.
HAVING heard Mr B Stokes on behalf of the applicant and
Mr A Beer on behalf of the respondent, the Commission, pur-
suant to the powers conferred on it under the Industrial
Relations Act 1979, hereby—

1. ORDERS that Orders 2, 4 and 5 of the Commis-
sion’s Order made on the 13th day of October 2000
be revoked.
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2. ORDERS that the respondent shall pay to the appli-
cant the amount of $31,509.17 being compensation
for unfair dismissal.

3. ORDERS, by consent, that the respondent shall pay
to the applicant the amount of $2,217.04 being pay
in lieu of notice.

4. ORDERS that the amounts referred to in Orders 2
and 3 hereof shall be paid to the applicant no later
than 7 days from the date of this Order.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

2000 WAIRC 01010
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES GREGORY RONALD RUSHTON &

ANDREW CAIRNS, APPLICANTS
v.
THE WEST AUSTRALIAN TURF
CLUB AND OTHERS,
RESPONDENTS

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 15 SEPTEMBER 2000
FILE NOS APPLICATION 795 OF 2000,

APPLICATION 809 OF 2000,
APPLICATION 827 OF 2000

CITATION NO. 2000 WAIRC 01010
_______________________________________________________________________________

Result Commission has jurisdiction
Representation
Applicant Mr C J Edwards of Counsel
Respondent Mr T Dixon of Counsel
_______________________________________________________________________________

Reasons for Decision Preliminary Point.
(Delivered extemporaneously and subsequently edited by

the Commissioner)
1 This matter concerns a preliminary issue of

jurisdiction raised by the respondents, The West
Australian Turf Club & E Van Heemst in his capacity
as Chairman of the Committee of the Western
Australian Turf Club & The Western Australian Turf
Club and the Chairman of the Committee of the
Western Australian Turf Club (the applicants in this
matter). The applicant says that the Commission
cannot deal with the applications made by Gregory
Ronald Rushton and Andrew Cairns (the respondents
in this matter) for unfair dismissal pursuant to section
29(1)(b)(i) of the Industrial Relations Act, 1979 (the
Act) as both were casual employees and pursuant to
the Federal Workplace Relations Act 1996 and
Regulations (the Federal Act), are excluded from the
operation of the unfair dismissal procedures, there
being a direct inconsistency between the Federal and
State Acts.

2 Let me go first to the evidence in respect of whether Mr
Cairns and Mr Rushton are casual employees or
otherwise. Section 26A of the Act is explicit and it says—

“In the exercise of its jurisdiction the Commission
shall not receive in evidence or inform itself of any
workplace agreement or any provision of a workplace
agreement.”

3 The matters raised by Mr Edwards, in relation to the
workplace agreements have not been tendered in evidence
and as per section 26A I cannot inform myself about those.
However, I have evidence from Mr Howells, the
operations manager for the Western Australian Turf Club,
that the basis of the employment contract is a State
registered workplace agreement. I have evidence from
Mr Cairns that it is not registered. In Mr Cairns’
application he says it is not registered. In Mr Rushton’s

application he says that this is a Federal certified
agreement or an Australian workplace agreement, and that
is all I have before me today. So if you like, I have some
confusion about that.

4 Irrespective of that, the point that the applicant in this
hearing, the respondent in the substantive applications,
raises is that whether it be a State award, agreement or
industrial agreement it does not matter. There is a direct
inconsistency there with the Federal Act. I will come to
that.

5 In terms of whether the employees are casual or otherwise,
I make no finding as of today on the basis that I have
insufficient before me to make a finding. However, I make
the following comments. It is trite to say that simply
because you call something “casual” does not mean that
it is casual. Exhibits A1 and A2 display regular
employment and this regular employment is probably best
described as “as needs employment” which, in the words
of Mr Howells, has “a high seasonality in it”.

6 I have [Exhibit GR1B] which, as Mr Edwards would
maintain was not full-time employment at the time in
question, albeit the evidence of Mr Cairns and Mr Rushton
is that they were to have full-time employment. It was
not the basis of employment at that stage. In [Exhibit
GR1B] it does say that they, namely Mr Rushton and Mr
Cairns, were to have continued work throughout the year.

7 So it would seem that this is best characterised as “as
needs employment” on a fairly systematic basis, not on
the basis of a series of contracts which would typically
be what one would characterise as casual employment. I
note also in this respect that Mr Howells’ evidence is, if
the roster was refused then it is unlikely either applicant
would get further work. In other words, it adds weight to
the notion that this is in fact one continuing contract. That
being said, I make no finding on that particular point other
than, on the evidence, the contract veers away from being
casual employment and I make those comments, at this
stage rather than any finding.

8 Now I come to the points raised in law as to whether
there is an inconsistency. Mr Edwards does not say that
there is indirect inconsistency that ground having been
covered in City of Mandurah—v- Hull 80 WAIG 4319
(IAC). He relies instead on there being a direct
inconsistency where there is, he says, a collision between
the two pieces of legislation (one Federal and one State)
and that collision, is expressed in the regulations, being
in regulation 30B(1) of the Federal Act. He says that that
collision is one where the remedies would provide
differing results. Hence by virtue of section 109 of the
Australian Constitution, where there is an inconsistency
the Federal law prevails, so the applicant would say Mr
Rushton’s and Mr Cairns’ applications must fail. That is
effectively the submissions of the applicant in this case,
the respondent in the substantive applications.

9 There is no express intent in the Federal Act in relation to
unfair dismissals to cover the field. That has already been
covered in City of Mandurah—v- Hull. The distinction
that Mr Edwards makes is that the City of Mandurah—v-
Hull case covered a permanent employee, this matter
involved casual employees and the exclusions are explicit
in regulation 30B(1).

10 Now to turn to that regulation I would say it is not unusual,
and in fact it is commonplace, for there to be in fact dual
systems. We have a dual system of industrial relations in
this country and have had for some time. To then go to
whether there is an inconsistency which, as per section
109 of the Constitution, may in fact negate the powers of
the State Commission, would have to be expressed, in
the Federal Act and that expression in 30B(1) I read as an
expression which does not give the collision that Mr
Edwards suggests it does as per the case in para 29 of his
written submissions, referring to Cavuoto v. Colgate—
Palmolive Pty Ltd (1995) 60 IR 409.

11 Mr Edwards at paragraph 29 of his written submissions
states:—

“ The inconsistency arises as a result of the opera-
tion and interaction and the Federal Act and State
Act not merely by their terms but on these given
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facts. This case may be likened to the example con-
sidered by the Industrial Relations Court of South
Australia in Cavuoto—v- Colgate—Palmolive Pty
Ltd (1995) 60 IR 409 wherein the Court noted at
page 421:—

“The Steamship Kakariki sank in Port Phillip
Bay. Section 13 of the Marine Act authorised
the port officer to issue a warrant for the re-
moval of the wreck and a procedure for
recovering the costs of removal from the
owner. Section 329 of the Navigation Act pro-
vided that the relevant Commonwealth
Minister may require the owner to remove the
wreck and in default remove it and recover
the costs of removal from the owner. The Court
held no inconsistency. Latham CJ stated (at
626)—

“… There is, however, no inconsistency
in express terms between the two sec-
tions, each of which simply purports to
confer power upon an authority to do an
act. The alleged inconsistency will exist
only if the Commonwealth section is in-
terpreted as meaning not only that the
Minister can, but also that no one else
can, remove the wreck. I see no reason
for adopting such an interpretation of the
section. The Commonwealth section sim-
ply confers a power upon the Minister. It
certainly does not say in express terms
that no one else shall have a similar
power.”

Dixon J stated his conclusion as follows (at
631)—

“… There is no reason for treating s 329
as intending to do more than confer a con-
current or parallel power to enforce the
removing of wrecks. No doubt there
would be or might be an inconsistency if
simultaneous attempts by Common-
wealth and State authorities to remove the
same wreck were possible. But that
means, not that the Federal enactment is
an exhaustive statement of what power
to compel the removal of wrecks shall
exist, but that it confers a power to re-
move wrecks the exercise of which is
intended to be exclusive. In other words,
s 329 should be interpreted as meaning
that the exertion of the power by the Min-
ister shall impose upon the shipowner an
obligation to the exclusion of similar ob-
ligations which might otherwise arise
from the exercise of State authority. It
may thus be proper to understand s 329
as implying that, when the Minister un-
dertakes the removal of a wreck, he may
do so without interference from any other
public authority. But, if this be so, no
more follows than that, when, but not
before, steps are taken under s 329 by
the Commonwealth authority, the State
authority becomes powerless. For under
s 109 of the Commonwealth Constitution
a State law is invalid only to the extent of
the inconsistency.”

12 What it does do, in my view, is to exempt those employees
who come under that provision of the regulation from
pursuing their rights in the Federal jurisdiction. Casuals
have long pursued their rights in this jurisdiction and the
fact that someone may be able to access this jurisdiction
and hence get a result of a declaration of unfair dismissal
is not an unusual feat.

13 So in essence, the argument falls down on the fact that
the expressed intent does not cause the collision that Mr
Edwards suggests it does. The argument is certainly made
by Mr Dixon that, and without going through all the
argument, you need basically that expressed intent, and

the Federal Act does not get you to this point. I agree
with this submission, the Federal Act does not get one to
that point.

14 So Mr Cairns and Mr Rushton in essence are not denied
access to this jurisdiction, whether they be casual or not,
and I have not made a finding on that point. If they were
accessing the Federal jurisdiction then that would be
another issue in which case the force of that regulation
would apply.

15 I note an earlier comment that the application in the
Federal jurisdiction by Mr Rushton, I would believe be it
dismissed or not pursued, I am not sure, is not afoot, and
I would take the view that if there were two applications
in two jurisdictions then one would falter from being
pursued; not from being lodged, but from being pursued.
I think that bears again on the regulation and the effect of
the regulation as raised by Mr Edwards.

16 I find there is no direct inconsistency by virtue of
regulation 30B(1) of the Federal Act which would
prohibit, courtesy of section 109 of the Australian
Constitution, Mr Cairns and Mr Rushton pursuing their
applications in this jurisdiction.

17 Let me then go to the last part of the hearing which is the
application raised by Mr Dixon in respect of costs. If I
were to rule on costs on the basis, as Mr Dixon says, that
a matter had not been brought before, it would in fact be
odd. There are many matters brought in this jurisdiction
and other jurisdictions that have been dormant in the
reading of the law for 30, 40 and more years. The fact
that the point raised sits unchallenged for 6 years simply
means that perhaps no one has in fact brought the
application or in fact the parties have not had the
opportunity to go through the precedents sufficiently.

18 I would only, in this instance, rule for costs if in fact I
thought the application was brought in a frivolous or
vexatious manner and clearly that is not the case today.
So I would deny Mr Dixon’s application for costs.

2001 WAIRC 02110
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES GREGORY RONALD RUSHTON,

ANDREW CAIRNS, APPLICANTS
v.
THE WESTERN AUSTRALIAN TURF
CLUB AND THE CHAIRMAN OF THE
COMMITTEE OF THE WESTERN
AUSTRALIAN TURF CLUB, E VAN
HEEMST IN HIS CAPACITY AS
CHAIRMAN OF THE COMMITTEE
OF THE WESTERN AUSTRALIAN
TURF CLUB, RESPONDENTS

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 20 FEBRUARY 2001
FILE NO/S APPLICATION 795 OF 2000,

APPLICATION 809 OF 2000,
APPLICATION 827 OF 2000

CITATION NO. 2001 WAIRC 02110
_______________________________________________________________________________

Result Applications dismissed
Representation
Applicants Mr T Dixon of Counsel
Respondents Mr C J Edwards of Counsel
_______________________________________________________________________________

Reasons for Decision.
1 These are three applications made pursuant to section

29(1)(b)(i) of the Industrial Relations Act 1979 (the Act)
claiming that Mr Rushton and Mr Cairns were dismissed
unfairly from their employment as Security Officers with
the Western Australian Turf Club on 6 May 2000. There
was no issue raised at hearing that the employer was other
than the Western Australian Turf Club.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 86981 W.A.I.G.

2 The matters were heard together with Mr Cairns
representing himself but adopting much of Mr Rushton’s
submissions or being assisted by Counsel for Mr Rushton.

3 The matters came on for preliminary hearing on 15
September 2000 as to whether the Commission had
jurisdiction. The Commission found that there was no
inconsistency between the Federal Workplace Relations
Act 1996 and the Western Australian Industrial Relations
Act 1979 and hence the Commission had jurisdiction to
hear the matter. It was unclear at that time whether the
applicants were under State or Federal workplace
agreements or certified agreements, however, the evidence
of Mr Howells, Racecourse Operations Manager, for the
respondent was that they were under State workplace
agreements. It was argued on behalf of the respondent
that, irrespective of whether the applicants were covered
by State or Federal instruments, by virtue of their casual
employment and Regulation 30B(1) of the Workplace
Relations Act 1996, there was a direct inconsistency
between the State and Federal Acts which meant that the
Commission was without jurisdiction.

4 It is now common ground between the parties that the
applicants’ employment was governed by—

(a) Municipal Employees (Western Australia) Turf
Club Award 1992, and

(b) Western Australian Turf Club Operations and
Maintenance Agreement 1994.

The former is a federal award, the latter is a federal
certified agreement.

5 I refer to my reasons for decisions delivered at the hearing
of 15 September 2000.  I stated in respect of Regulation
30B(1)—

“What it does do, in my view, is to exempt those
employees who come under that provision of the
regulation from pursuing their rights in the Federal
jurisdiction. Casuals have long pursued their rights
in this jurisdiction and the fact that someone may be
able to access this jurisdiction and hence get a result
of a declaration of unfair dismissal is not an unusual
feat.
So in essence, the argument falls down on the fact
that the expressed intent does not cause the collision
that Mr Edwards suggests it does. The argument is
certainly made by Mr Dixon that, and without go-
ing through all the argument, you need basically that
expressed intent, and the Federal Act does not get
you to this point. I agree with this submission, the
Federal Act does not get one to that point”.

6 I found there was no direct inconsistency by virtue of
Regulation 30B(1) of the Federal Act which would
prohibit, courtesy of section 109 of the Australian
Constitution, Mr Cairns and Mr Rushton pursuing their
applications before the Commission. In other words, for
the purposes of the applications in the State jurisdiction,
it was not relevant whether State or Federal instruments
governed their employment; be that employment casual
in nature or otherwise. I would add for the sake of
completeness that section 170HA of the Workplace
Relations Act is plain. It states—

“ Subject only to the operation of sections 170HB
and 170HC, the provisions of this Division are not
intended to limit any rights that a person or trade
union may have to appeal against termination of
employment or to secure the making of awards or
orders relating to termination of employment”

7 In short, for the purposes of these applications the
limitation is that an application would not be capable of
being pursued in the Federal jurisdiction if one had
already been lodged in the State jurisdiction. It does not
rule out an application in the State jurisdiction by a casual
employee. It is common ground that no application is
current in the Federal Commission.

8 I made no findings following the preliminary hearing as
to whether Mr Rushton and Mr Cairns were casual
employees, but made certain comments on the basis of
the information before the Commission at that time. In
summary, the employment seemed to be best described

as “as needs employment” on a fairly systematic basis,
not on the basis of a series of contracts which would
typically be what one would characterise as casual
employment.

9 It is now essential to make findings as to whether Mr
Rushton and Mr Cairns were casual employees. Mr Cairns
in his application stipulated his employment as casual.
Mr Rushton stated that his employment was permanent
part-time, and in submission, or full-time.

10 The Municipal Employees (Western Australia) Turf Club
Award 1992 at clause 9 contains a definition of casual
which reads—

“ 9.—CASUAL EMPLOYEES
(a) A “casual employee” shall mean an employee

who is engaged and paid as such and, except as
otherwise provided for in this award, such em-
ployee shall be paid the ordinary hourly rate
prescribed for the classification of work per-
formed including penalties with the addition of
twenty per cent.

(b) The services of a casual employee shall be termi-
nated by one hour’s notice, given on any day by
either side, or by payment, or by the payment or
forfeiture of one hours wages in lieu of notice.

(c) Nothing in this clause shall affect the employer’s
right to dismiss an employee for misconduct.”

11 The evidence is clear that both Mr Rushton and Mr Cairns
were engaged as casual employees and paid as such
[Exhibits GRR1 & WH1] and I so find. They say, however,
that they were both offered continuous employment
[Exhibit GM3] and Mr Rushton says that he was offered
a full-time job.

12 Mr Rushton gave evidence that he was once paid sick
leave. I will later address more fully the evidence and the
credibility of witnesses, however, I do not find that Mr
Rushton was paid sick leave nor do I find that he was
offered a full-time position. Mr Rushton’s evidence was
generally unconvincing, giving the strong impression
during examination-in-chief and cross-examination, that
much of his evidence was simply made up. This is
particularly so in relation to his cross-examination as to
whether he was offered full-time employment. His
evidence was hesitant, inconsistent and totally
unconvincing.

13 I do not have the same difficulty with the credibility of
Mr Cairns. I consider that he was generally direct and
honest in giving his evidence, albeit he appeared to want
to stick by Mr Rushton and was reluctant at times to admit
points under cross-examination.

14 I find that both Mr Cairns and Mr Rushton were offered
continuous employment. I accept the evidence of Mr
Mackintosh, Chief Security Officer, that this was in
response to a perceived shortage of security staff on New
Year’s Eve and hence all the security staff were given a
kind of incentive. That is, accept a rate of pay for that
night which was less than could be achieved elsewhere
and in return get continuous employment throughout
2000. The reverse of course was implied and that is that
if any security officer refused to work New Year’s Eve
then they may not get rostered in 2000.

15 The Full Bench in The Metals and Engineering Workers
Union, Western Australia v Centurion Industries Ltd 76
WAIG 1287 @ 1288 lists certain indicia which may be
indicative of the nature of the contract. The nature of the
relationship cannot of course be made something it is in
fact not merely by use of a label. These indicia include—

“(a) The classifying name given to a worker initially
accepted by the parties.

(b) The provisions of the relevant award.
(c) The reasonable expectation that work would be

available to him.
(d) The number of hours worked per week.
(e) Whether his employment was regular.
(f) Whether the employee worked in accordance with

a roster published in advance.
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(g) Whether there was a reasonable and mutual ex-
pectation of continuity of employment.

(h) Whether notice is required by an employee prior
to the employee being absent on leave.

(i) Whether the employer reasonably expected that
work would be available.

(j) Whether the employee had a consistent starting
time and set finishing time.”

16 I have already dealt with indicia (a), (b) and (g). It is
common ground that Mr Cairns and Mr Rushton were
employed on a monthly roster. On the evidence of Mr
Mackintosh, which I accept, both Mr Cairns and Mr
Rushton, along with other security staff, were rostered
on this basis to give the employer and employee the
opportunity to organise their affairs.

17 The evidence is that except for the “around the clock”
quarantine job, they typically started about half an hour
prior to the start of racing and finished when they were
discharged from their duties. The hours worked were
variable, depending on what functions occurred, the
seasonal racing program and other off-course security
duties. Mr Mackintosh gave evidence that Mr Rushton
complained about the hours that Mr Stoddart, Casual
Security Officer, received in comparison to other security
staff. Mr Cairns on his evidence did not have a similar
complaint. [Exhibit GR4B] which is unchallenged,
displays the hours worked by Mr Rushton and Mr Cairns.
It is clear they were provided continuing employment in
2000 when required.

18 Having assessed all of these aspects of their employment,
I find that the employment of Mr Rushton and Mr Cairns
was casual in nature. They were clearly engaged and paid
as such. The hours that they were rostered varied on
demand, as did who was to be rostered of the numerous
security staff. The fact that Mr Rushton and Mr Cairns
along with other staff were offered continuity of
employment during 2000 did not alter the nature of their
employment relationship. I am also not convinced that
the arguments to place Mr Rushton in a special category
as a “core” employee alter in any way the employment
relationship. It does not elevate him to that of a full time
or part-time employee and there was no formal or informal
change to his employment contract.

19 I turn now to the matter of the alleged unfair dismissals
and deal firstly with Mr Cairns. Mr Cairns agreed that
the last shift he worked for the respondent was 5 February
2000. After that date Mr Cairns on his own evidence was
not prepared to work for the respondent unless the
respondent in his view provided him with a safe working
environment. There was much evidence given by Mr
Cairns that he felt intimidated and threatened by Mr
Stoddart. It is common ground that Mr Stoddart did
threaten Mr Cairns and Mr Bennett, another security
officer, during the quarantine operation on about 14
November 1999. It is common ground that there was no
actual physical assault on that day, albeit that physical
violence was threatened. It is also common ground that
there was no physical violence by Mr Stoddart on Mr
Cairns following that incident. The respondent
investigated the incident and whilst there is conflicting
evidence as to what Mr Knights, Security Supervisor, and
Mr Mackintosh said that they would do, it is common
ground that they took the matter no further than to try
and roster Mr Cairns to start and finish at times different
to Mr Stoddart.

20 Mr Cairns kept the Turf Club’s security officer uniform
and indicated in his application and evidence that he was
told that he would stay on the WATC’s books and be
offered work. He says that he was never offered work.
However, it is clear from his own evidence as well as the
evidence of Mr Mackintosh and Mr Knights that Mr
Cairns was not prepared to work with Mr Stoddart, and I
so find. The reason for this is that he feared for his safety,
and I accept his evidence that he genuinely held these
fears. Whether there was a real danger of physical harm
to Mr Cairns I have some considerable doubt, particularly
as there is no evidence of any physical harm over a long
period after the threat during the quarantine operation.

What is clear is that the respondent was not prepared to
continue to try and roster Mr Cairns away from Mr
Stoddart and unless Mr Cairns had that guarantee then
he was not prepared to work for the respondent.

21 What is not clear is why Mr Cairns refused to work from
5 February 2000 onwards when he had been prepared to
do so from November 1999 to February 2000, ie after
the most obvious confrontation between Mr Stoddart and
himself. I find that there has been no dismissal of Mr
Cairns and hence that being the fact there is no jurisdiction
for the Commission. Accordingly, Mr Cairns application
will be dismissed for want of jurisdiction.

22 Mr Knights and Mr Mackintosh gave evidence that Mr
Rushton was dismissed due to drinking on the job whilst
on duty at Harper’s stables. They say this was the prime
reason for his dismissal and that sometime later Mr
Rushton told Mr Knights that he had had a few beers that
night and that he told Mr Knights this because he thought
Mr Stoddart would inform them. This arose due to an
incident about that time between Mr Rushton and Mr
Stoddart, on Mr Knights’ evidence. Mr Rushton denies
this and denies having a beer other than a sip of one
provided by Mr Mackintosh.

23 Mr Mackintosh further complains that he did not like Mr
Rushton’s attitude due to a series of unrelated events
involving he claims Mr Rushton helping himself to Mr
Mackintosh’s cigarettes and raincoat, leaving his post,
not locking up properly, placing bets whilst on duty,
taking food which was not to be taken and entering and
smoking in areas where he was not supposed to. Whilst
Mr Mackintosh says that the consumption of alcohol on
duty was the reason for Mr Rushton’s dismissal, it is clear
from Mr Mackintosh’s evidence that these other matters
which occurred during the course of Mr Rushton’s
employment, were all considered in making the decision
to terminate his services. In total these series of events
amounted to behaviour and an attitude on the part of a
security officer that Mr Mackintosh was not comfortable
with.

24 Mr Rushton in his evidence and under cross-examination
defended each of these allegations and for the most part
where he agreed that they occurred, viewed them as trivial.
He says, that he did not place bets for himself whilst on
duty or leave his post. Mr Mackintosh’s evidence
regarding Mr Rushton leaving his post is supported by
Mr Hunt, another security officer currently working for
the WATC, who said Mr Rushton was absent on one
occasion and acted towards him in a demeaning fashion.
I find this evidence a credible account of events and prefer
the evidence of Mr Hunt to that of Mr Rushton.

25 Mr Stoddart gave evidence that Mr Rushton drank eight
cans of beer whilst on duty at Harper’s stables. He says
that Mr Rushton fell asleep and when he awoke he
completed his notes of the night’s security work. Once
again, having seen Mr Stoddart and Mr Rushton giving
evidence, I would accept Mr Stoddart’s account of events
and prefer his evidence to that of Mr Rushton.

26 Mr Mackintosh says that he waited three weeks before
putting to Mr Rushton the allegations about his drinking.
He says that he did this as he wanted to consider the matter
and treated it with some seriousness. This period of
contemplation was after he says he had been advised of
the drinking incident by Mr Knights and had fronted Mr
Stoddart who confirmed it. He says that Mr Rushton was
then called to a meeting and the allegation was put to
him. In summary he believed Mr Stoddart and not Mr
Rushton and decided to dismiss Mr Rushton with payment
of wages for notice in lieu of one hour. The meeting was
at the end of the day’s work after Mr Rushton had signed
off.

27 I doubt the seriousness of some of the complaints of Mr
Mackintosh about the actions of Mr Rushton. On the
evidence of Mr Mackintosh he asked Mr Knights at
various times to talk to Mr Rushton. Several of these
incidents appear more significant in hindsight and when
taken together and the later point is in effect Mr
Mackintosh’s evidence. However, in terms of credibility
I found Mr Mackintosh to be honest and straightforward
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in his answers and I would prefer his account of events to
that of Mr Rushton. I accept the events that he complains
of did occur and represent, at least in terms of leaving his
post and not locking up properly, a degree of slackness
by Mr Rushton towards his employment. The complaints
of drinking and falling asleep on the job are far more
serious.

28 I find that Mr Rushton did consume alcohol and fall asleep
whilst on duty at Harper’s stables. While the matter took
some time to come to light and Mr Mackintosh took some
time to put the allegations to Mr Rushton, I do not find
that decision to dismiss him on notice was unfair, harsh
or oppressive in all the circumstances. I say this having
regard to the decision in Undercliffe Nursing Home—v-
Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, WA Branch 65
WAIG 385, and the fact that Mr Mackintosh by that stage
had lost trust in Mr Rushton, even though his work had
otherwise been mostly satisfactory. The nature of any
employment contract calls for such trust, but specifically
Mr Rushton in his employment was required to operate
without a great deal of supervision on occasions and to
be vigilant and he failed in that regard.

29 The period of notice that Mr Rushton received was
complained about on his behalf. I make nothing of this
and do not consider that Mr Rushton has been dealt with
in a procedurally unfair manner due to some claim about
the lack of a full hour’s notice. This aspect of the
applicant’s case has not been proven and in any event
would not alter the finding that I have made that the
dismissal was not unfair, harsh or oppressive.

30 For the above reasons I would dismiss the applications.

2001 WAIRC 02111
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES GREGORY RONALD RUSHTON,

ANDREW CAIRNS, APPLICANTS
v.
THE WESTERN AUSTRALIAN TURF
CLUB AND THE CHAIRMAN OF THE
COMMITTEE OF THE WESTERN
AUSTRALIAN TURF CLUB, E VAN
HEEMST IN HIS CAPACITY AS
CHAIRMAN OF THE COMMITTEE
OF THE WESTERN AUSTRALIAN
TURF CLUB, RESPONDENTS

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 20 FEBRUARY 2001
FILE NO/S APPLICATION 795 OF 2000,

APPLICATION 809 OF 2000,
APPLICATION 827 OF 2000

CITATION NO. 2001 WAIRC 02111
_______________________________________________________________________________

Result Applications dismissed
Representation
Applicant Mr T Dixon of Counsel
Respondent Mr C J Edwards of Counsel
_______________________________________________________________________________

Order.
HAVING heard Mr T Dixon of counsel on behalf of the appli-
cants and Mr C J Edwards of counsel on behalf of the
respondents, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

(1) THAT applications 795 of 2000 and 809 of 2000 be
and are hereby dismissed.

(2) THAT application 827 of 2000 be and is hereby
dismissed for want of jurisdiction.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

2001 WAIRC 02264
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES MARK JOSEPH CARBERRY,

APPLICANT
v.
TJ & HP ABBOTT TRANSPORT,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 9 MARCH 2001
FILE NO APPLICATION 1403 OF 2000
CITATION NO.
________________________________________________________________________

Result Application alleging unfair dismissal and
denied contractual entitlements
dismissed.

Representation
Applicant Mr G. McCorry (as agent) on behalf of

the applicant.
Respondent Mr J. Smith (of counsel) on behalf of the

respondent.
________________________________________________________________________

Reasons for Decision.
1 Mr Carberry was employed by the respondent as a truck

driver for approximately two months from 23 June 2000
until 28 August 2000. He claims that his dismissal on
that latter day was unfair because he would not sign a
workplace agreement. It is appropriate to note at this early
stage that it is common ground that the “workplace
agreement” referred to is not a workplace agreement
pursuant to the Workplace Agreements Act 1993. The
workplace agreement document referred to in the course
of these proceedings is more accurately described as a
single page document which largely reflected the oral
conditions of employment agreed and which bore the title
“Workplace Agreement”.

2 Mr Carberry’s evidence is that when he commenced
employment he had to provide a police clearance for
driving and that mention was made of a medical test to
be done later. He says he filled in an employee tax
declaration form after the first trip from Perth to
Melbourne and return. Mr Carberry states that in the
middle of August Mr Abbott, the Proprietor of the
respondent, gave some two documents to him: the
“workplace agreement” and a commercial driver’s medical
certificate to be completed. Mr Carberry had not
completed any of these documents by the time he returned
from what turned out to be his last trip from Perth to
Melbourne and return. When he completed the journey it
was Sunday and he took the prime mover home in order
to clean it ready for a further trip the following Monday.
On the Monday, Mr Abbott came to the yard where Mr
Carberry was waiting and asked him for the paperwork.
Mr Carberry cannot remember Mr Abbott’s exact words
but he understood them to mean the load manifest from
the trip, the medical certificate and the workplace
agreement. Mr Carberry handed over the manifest for the
trip but when, as Mr Carberry recalls it, Mr Abbott asked
for “the other paperwork” he stated to Mr Abbott “by the
way I am not signing the workplace agreement” and Mr
Abbott stated in reply that Mr Carberry was sacked. It
appears from that time that Mr Carberry and Mr Abbott
exchanged heated words although Mr Carberry cannot
“fully recall” the situation.

3 To some extent, Mr Carberry’s evidence is corroborated
by the evidence of Mr Sullivan, a fellow truck driver who
was present with Mr Carberry at the time. It is Mr Sullivan’s
evidence that when Mr Abbott approached Mr Carberry
for the documents, Mr Abbott asked Mr Carberry for the
“signed workplace agreement”, and when Mr Carberry
indicated he was not going to sign it Mr Abbott stated that
Mr Carberry was to “get his gear out of the truck because
he was finished, he was sacked”. Mr Sullivan feared that
the two might come to blows, although he stated that the
incident was “more verbal than anything”.
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4 Mr Abbott gave evidence and he acknowledges at least
the sequence of events which Mr Carberry has set out,
but he maintains that the workplace agreement had
nothing to do with the dismissal as such. Rather, when
Mr Carberry came in, Mr Abbott’s evidence is that he
asked Mr Carberry for the paperwork for the trip which
had just been completed. When that was done he asked
Mr Carberry about a phone call he had received from the
Victorian Police concerning an alleged traffic incident
involving Mr Carberry’s driving of the truck in Victoria
during the trip.

5 I pause to note the evidence that an incident did indeed
occur and involved a member of the public making a
complaint about Mr Carberry’s driving. I do not need to
make any finding whether or not Mr Carberry was at fault
in the incident. I merely note Mr Carberry’s statement
that he was not at fault. For these purposes it is sufficient
to note that I find as a fact that Mr Abbott, as the owner
of the truck, was contacted by the Victorian Police and a
given a report of the allegation made by the member of
the public and, for that reason, I also find it is more than
likely that Mr Abbott did indeed raise the incident with
Mr Carberry when Mr Carberry returned from that trip.

6 Mr Abbott’s evidence is that Mr Carberry’s response was
that the incident “had nothing to do with you”. Mr Abbott
indicated that it did because it involved his truck, his
company name, and he had to sort the matter out. Mr
Abbott’s evidence is that Mr Carberry told Mr Abbott
not to worry about the incident and that he, Mr Carberry,
would sort the matter out. Mr Abbott states that he and
Mr Carberry then “had a few words” and “a bit of an
argument” (transcript page 83).

7 As I understand the evidence of Mr Abbott, the argument
concerns the issue of the incident which had occurred in
Victoria and also about Mr Abbott’s objection to Mr
Carberry having suspended a curtain over the lower
section of the truck windscreen. Mr Carberry states that
he did so in order to protect him from the sun. As I
understand the issue, Mr Abbott was concerned about
the height of the curtain from the point of view of safety,
together with the fact that Mr Carberry had, without
permission, drilled two holes in the cabin structure in
order to install the cord from which the curtain was
suspended. Mr Abbott’s evidence is that he had asked Mr
Carberry on an earlier occasion to remove the curtain,
and Mr Carberry had not done so, although Mr Carberry’s
evidence is that this conversation did not occur in quite
that way.

8 Nevertheless, I am prepared to accept Mr Abbott’s
evidence that when he drove the truck with the curtain in
it, he was not able to see the bonnet of the truck and the
corner of the truck and he felt that the curtain was against
the law such that if the police had pulled over Mr Carberry
they would then look for other things and go through the
truck. I also accept that Mr Abbott did say that the curtain
was not to go up again.

9 In the context of Mr Abbott’s evidence overall, the
argument which occurred was also a culmination of the
following incidents—

(1) Mr Abbott stated that when Mr Carberry first
started, he told Mr Carberry that he must ring Mr
Abbott before he leaves Perth unless Mr Abbott
is actually at the depot at the time. Also, Mr
Carberry should ring Mr Abbott when he gets to
the other end and when he is leaving so Mr Abbott
knows what time he will be due back. At the very
least, Mr Carberry had to be contactable or at least
be able to be contacted by Mr Abbott as required.
Mr Abbott complains that Mr Carberry was not
able to be contacted and in turn did not contact
him.

(2) Before Mr Carberry left for the Victoria trip on
Saturday, 19 August 2000, Mr Sullivan had con-
tacted Mr Abbott from Coolgardie because his
truck was losing a lot of oil. Mr Abbott had tried
to contact Mr Carberry because Mr Carberry was
due to be leaving for his trip the next morning in
order to arrange for Mr Carberry to take some oil

with him. He states that he tried to contact Mr
Carberry all morning and eventually he rang the
Shell Service Station where he had left the truck
that night. He was informed that Mr Carberry had
just left so he again tried ringing Mr Carberry.
He was not successful. Mr Abbott then set off in
pursuit of Mr Carberry with a supply of oil. He
finally contacted Mr Carberry along the Roe
Highway and Mr Abbott arranged with Mr
Carberry for him to stop at the top of the
Greenmount Hill and Mr Abbott would give him
the oil for Mr Sullivan.
I accept that Mr Abbott did have some difficulty
getting hold of Mr Carberry. In my view, Mr
Abbott’s evidence regarding this particular issue
is not inconsistent with Mr Carberry’s own evi-
dence that when Mr Abbott did ring Mr Carberry
on the mobile telephone, Mr Abbott was some-
what agitated.

(3) Mr Abbott had some concern regarding Mr
Carberry’s running times. Mr Abbott’s evidence
on this particular issue is not extensive, however
I accept from the evidence, particularly the evi-
dence of Mr Carberry and Mr Sullivan regarding
them back-dating their driver’s log books, that
there was an issue regarding running times, al-
though it is not entirely clear the extent to which
Mr Abbott directly raised this as an issue prior to
the argument which occurred.

(4) Mr Abbott also had concerns regarding Mr
Carberry taking the prime mover home with him.
Mr Abbott’s evidence is that Mr Carberry was
aware that the prime mover was to be left at Mr
Abbott’s yard and Mr Carberry would drive his
own vehicle to and from home. Mr Abbott’s evi-
dence is that given the distance between Mr
Carberry’s home and the truck yard, it was too
expensive to allow Mr Carberry to use the prime
mover to journey to and from home.
I find that this was indeed an issue because of Mr
Carberry’s own evidence on the point. Mr
Carberry’s evidence is that it was more efficient
for him to take the prime mover home because
the loads he had to collect were from Pinjarra.
Mr Carberry lives in Serpentine which is more in
the vicinity of Pinjarra than the respondent’s yard
is in East Cannington. The evidence about
whether all of Mr Carberry’s loads indeed came
from Pinjarra is inconclusive. However, on the
balance of the evidence, I am left with the dis-
tinct impression that it was Mr Carberry’s election
to take the prime mover home because of the loads
coming from Pinjarra and that it was not done
with Mr Abbott’s express permission or his au-
thority, certainly not on each and every occasion.
Accordingly, from the evidence, the issue of Mr
Carberry taking the prime mover to Mr Carberry’s
home was indeed an issue that was of concern to
Mr Abbott.

10 The argument which occurred therefore occurred against
that background from the point of view of Mr Abbott.
Mr Abbott’s evidence is that at the point that Mr Carberry
said to him that the traffic incident in Victoria had nothing
to do with Mr Abbott, Mr Abbott then said “well you
better get your gear out of the truck, I think we will call it
quits”. That is, Mr Carberry was then dismissed.

11 Mr Abbott states that he then went into the office and as he
came out Mr Carberry and Mr Sullivan were driving off.
Mr Abbott called to them and approached the car. He asked
Mr Sullivan if Mr Carberry could be dropped around to the
office on the way home so that Mr Carberry could sign an
employee taxation form and a letter which (retrospectively)
authorised Mr Abbott to pay Mr Carberry’s wages into the
bank account of Mr Carberry’s partner.

12 I pause to note that Mr Carberry’s evidence is that his
first wages were paid to him in cash and, subsequently at
his request, Mr Carberry’s wages were paid into Mr
Carberry’s partner’s bank account. Mr Abbott was
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therefore seeking Mr Carberry’s written authority to do
so for the record.

13 Mr Carberry answered that he would not be signing
anything. Mr Abbott states that Mr Carberry “jumped out
of the car” (transcript page 84) and stood over Mr Abbott
with his hand around Mr Abbott’s shirt threatening to
punch him. Mr Sullivan got out of the car and effectively
defused the situation and Mr Sullivan and Mr Carberry
then drove off.

Conclusion regarding the dismissal
14 Mr Carberry’s complaint to the Commission is that his

dismissal was unfair because he had refused to sign the
“workplace agreement”. Mr Carberry bears the onus of
proof. That is, it is for Mr Carberry to show on the balance
of probabilities that that was the reason for his dismissal.
I have had considerable regard to his evidence, and the
evidence of Mr Sullivan. However, I also have had regard
for Mr Abbott’s evidence, particularly his evidence that
the “workplace agreement” was of no value to Mr Abbott
at that stage, whereas the employee taxation declaration
form and the authority for Mr Abbott to pay Mr Carberry’s
wages to someone other than Mr Carberry was important
to him, has a logic to it which I have found persuasive.
The “workplace agreement” does little if anything to
benefit Mr Abbott or his business. It is a document in the
most basic of terms and did little other than confirm the
arrangements which had, by then, been in operation
already. Possibly, as Mr Abbott says, the fact that the
document stated that the driver was responsible for items
such as the chains, binders and the truck refrigerator was
of some value to him might mean that the document itself
was important to Mr Abbott.

15 However, I accept from the evidence that Mr Abbott did
not have a valid employee taxation declaration form for
Mr Carberry. Mr Carberry had completed one previously,
but it was, however, rejected by the taxation department
because it was an old form and the taxation system after
1 July 2000, when Mr Carberry’s wages would be paid,
was part of a new system.

16 I also accept Mr Abbott’s evidence that he wanted written
authority from Mr Carberry regarding the payment of
Mr Carberry’s wages. It appears to me at least likely that
these documents were as important, if not more important,
than the “workplace agreement”. Thus, although Mr
Carberry may have stated he was not going to sign the
“workplace agreement” I place that comment in a context
which means that Mr Carberry was not going to be signing
any documents.

17 Furthermore, Mr Abbott’s evidence is that the issue of
the documents arose after he had dismissed Mr Carberry.
After he had dismissed Mr Carberry, Mr Abbott went
into the office and then spoke again through the car
window to Mr Sullivan or Mr Carberry. That appears to
be consistent with Mr Sullivan’s evidence that there were
two conversations. I find that there would be little
explanation for the second conversation (that is the one
which happened as Mr Sullivan and Mr Carberry were
driving off) unless it is as Mr Abbott described. I note in
this regard Mr Carberry’s own evidence that as to the
first conversation, he could not recall Mr Abbott’s exact
words but it was to do with the other paperwork”. As to
the second conversation, Mr Carberry cannot “fully recall”
what Mr Abbott was saying, Mr Abbott was “just
babbling” (transcript page 18). On balance, I am inclined
to accept Mr Abbott’s version of the conversation.

18 I also accept Mr Sullivan’s evidence in that it refers to
Mr Carberry stating that he was not signing any
documents, the dismissal and the argument which
occurred. However, Mr Sullivan’s evidence is not to be
viewed in isolation. The dismissal was not only as he
observed. Both Mr Carberry and Mr Abbott referred to
parts of the discussion to which Mr Sullivan does not
refer. If all there was to the dismissal was Mr Sullivan’s
evidence, a different conclusion would be open. The
evidence as a whole, however, paints a different picture.

19 It follows that I am not satisfied that Mr Abbott dismissed
Mr Carberry for the reason that Mr Carberry has claimed
in this Commission.

20 In reaching this conclusion, I do not overlook the fact
that in some respects the respondent’s evidence is rather
unsatisfactory. There was debate before the Commission
on the issue of whether or not Mr Carberry is properly to
be classified as a “casual” or whether he was in fact a
full-time employee. In my view, little turns upon this
particular issue because even if Mr Carberry was indeed
a “casual” employee it is clear that Mr Abbott dismissed
Mr Carberry. This is not a case of Mr Abbott merely not
offering any further work to Mr Carberry. A casual
employee may nevertheless be dismissed. If the dismissal
of a casual employee is unfair, and reinstatement is not
practicable, then the issue of compensation may well be
affected by the issue of the extent of which future work
would have been offered. That is an issue which only
needs to be decided once it is determined that the dismissal
is unfair.

21 At this stage of the Commission’s Reasons for Decision,
it has not been necessarily to decide Mr Carberry’s status.
I note that the “workplace agreement” defined Mr
Carberry’s employment as “casual” but I have not found
this significant. It has not been significant because the
evidence before the Commission overall is that Mr
Carberry was engaged to drive the truck from Perth to
Melbourne or Sydney and return as required. Sometimes,
even on Mr Carberry’s own evidence, there would be a
break between trips. This was accepted and does not
appear to be consistent with a full-time employment
relationship. The timing of trips, or whether trips occurred,
was not a matter within the control of the respondent
because it is a subcontractor to a principal contractor who
gave sometimes only two hours’ notice of a job to the
respondent. It seems unlikely that Mr Abbott would
therefore have offered full time employment to his drivers.

22 Therefore the signing of the “workplace agreement”
would not change these factors.

23 The respondent’s evidence regarding the insertion of the
word “casual” in Mr Carberry’s wages book is entirely
unsatisfactory. It is apparent from the face of the original
of the record that the submission that the word “casual”
on page 3 was written in a different pen from the rest of
the page is quite valid. I also note that the word does not
appear in the carbon copy of page 3. Mr Abbott’s evidence
is that this book was maintained by his wife. His wife
was not called to give evidence notwithstanding that she
was in the court for the entire process and I am quite
entitled to infer, and do infer, that her evidence would
not be helpful to the respondent on this issue.

24 Nevertheless, while that might persuade me to the
conclusion that there was no formal understanding
between Mr Abbott and Mr Carberry that Mr Carberry
was “casual”, that has not of itself been a determinative
issue.

25 I therefore conclude on the evidence that Mr Abbott
dismissed Mr Carberry as a result of the conversation
between Mr Abbott and Mr Carberry. The issues raised
by Mr Abbott as to the reasons for the dismissal are, in
my view, at least arguably valid. Mr Carberry’s lack of
any positive response in relation to the Victoria traffic
incident at the time in the context of the other issues raised
by Mr Abbott lead me to the conclusion that Mr Carberry
has not persuaded me that his dismissal was unfair. For
those reasons, his application will be dismissed.

26 In doing so I make the comment that the evidence that
Mr Abbott was in the process of closing down his business
and that his business ceased operating in October due to
the financial position of the respondent and his own health
would in any event limit the compensation which the
Commission would consider awarding even if the
dismissal was unfair. This comment is made in response
to the submission by Mr McCorry that the closure of the
respondent’s business is of itself not a determinative factor
for the purposes of compensation.

27 Finally, I have considered Mr McCorry’s very able
submissions made in response to the issue I raised at the
conclusion of the proceedings regarding the reason why
Mr Carberry has arranged for the payment of his wages
to someone other than himself. While I regard Mr
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McCorry’s response to the issue I have raised to be very
able, I am nevertheless concerned that the arrangement is
one that is quite consistent with Mr Carberry avoiding
any obligation to make the child maintenance payments
referred to in his later evidence. That is not a matter before
this Commission for determination, but the facts of that
arrangement having being part of official proceedings
before the Commission suggests to me that I request Mr
Carberry to provide a written explanation for those
arrangements to the Registrar within a further 14 days of
the date of this Decision. I will then consider whether to
draw the evidence to the attention of the relevant
authorities.

28 An Order will now issue which dismisses the application.

2001 WAIRC 02265
 WESTERN AUSTRALIAN
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CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 9 MARCH 2001
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denied contractual entitlements
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Applicant Mr G. McCorry (as agent) on behalf of
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_______________________________________________________________________________

Order.
HAVING HEARD Mr G. McCorry (as agent) on behalf of the
applicant and Mr J. Smith (of counsel) on behalf of the re-
spondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby orders—

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

2001 WAIRC 02153
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES MARK ANTHONY RULYANCICH,

APPLICANT
v.
ILUKA RESOURCES LIMITED AND
ILUKA MIDWEST LIMITED,
RESPONDENTS

AND
THE CONSTRUCTION, MINING,
ENERGY, TIMERYARDS AND
WOODWORKERS UNION,
WESTERN AUSTRALIAN BRANCH
AND
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANTS
v.
ILUKA RESOURCES LIMITED AND
ILUKA MIDWEST LIMITED,
RESPONDENTS

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 23 FEBRUARY 2001
FILE NO/S APPLICATIONS 1895 AND CR 313 OF

2000
CITATION NO.
________________________________________________________________________

Result Applications alleging unfair dismissal
upheld and order for reinstatement issued.

Representation
Applicants Mr D.H. Schapper (of counsel) on behalf

of the applicants.
Respondents Mr A. Cameron (as agent) on behalf of

the respondents.
________________________________________________________________________

Reasons for Decision.
1 Both these applications claim that the dismissal of Mark

Rulyancich on 23 November 2000 was harsh, oppressive
or unfair. Both applications have been joined and were
heard together.

2 Mr Rulyancich was employed as an operator at the
respondents’ Narngulu Processing Plant. Operators work
a 12-hour shift and a cycle of day and night shifts. At the
time of his dismissal, Mr Rulyancich was working night
shift. He was dismissed for having “been found asleep
during paid working time instead of attending to your
work duties” (exhibit 3). Mr Rulyancich was dismissed
with immediate effect with the payment of four weeks’
wages in lieu of notice together with the payment of
annual and long service leave entitlements.

3 Mr Rulyancich had been employed by the respondents
(and its predecessor companies) for 10 years. His
conditions of employment are governed by the Mineral
Sands Industry Award 1991 and also a “letter of offer”
dated 2 August 1993 (exhibit D). The letter of offer in
paragraph 8 provides—

“The employee will comply with all lawful direc-
tions by the company in relation to the workplace
practices and procedures and with the company’s
approved rules, regulations, policies, practices and
procedures as contained in the company’s policy and
practice manual as amended from time to time.”

4 The letter of offer in paragraph 14 provides for termination
of employment and includes the provision that the
respondents may terminate the employee’s employment
without notice “for misconduct which at law would justify
summary dismissal”.

5 The respondents’ Counselling and Disciplinary Policy
(exhibit 4) provides in paragraph 6.7 that “dismissal may
be the consequence in cases of serious misconduct.
Behaviours which may constitute serious misconduct are
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detailed below. This list is not exhaustive but an indication
of the types of problems”. For present purposes, the list
includes—

“Intentionally sleeping on the job during paid work-
ing time”

6 The respondents therefore viewed the incident seriously
and as the evidence of Mr Gazzard, the Operations
Manager for Iluka Mid-west Limited makes clear, the
decision to dismiss Mr Rulyancich was based upon the
respondents’ understanding of the incident together with
what the respondents then understood to be two previous
“sleeping” incidents on 20 January 2000 and 19 May
2000.

7 The respondents’ decision was not based upon other
matters referred to in these proceedings concerning Mr
Rulyancich. For example, the evidence before the
Commission shows that at the time of his dismissal, Mr
Rulyancich had over the last 18 months received a written
and a verbal warning regarding his attitude towards his
supervisors. Also, the respondents had written to him
asking him to advise whether he intended to devote his
“full attention” to his duties with the respondents, a
reference to the respondents’ disapproval of a local
business now owned by him and his wife and which in
the respondents’ view might conflict with the requirement
in his letter of offer to “devote his full attention to his
company duties and will not while employed by the
company work for any other employer without first
obtaining the written consent of the company”.

8 There is much force in the proposition that an employee
caught intentionally sleeping on the job during paid
working time is guilty of misconduct justifying the
termination of his employment. In addition, it is a term
of Mr Rulyancich’s employment that he observe the
respondents’ Counselling and Disciplinary Policy and that
Policy states that intentional sleeping on the job during
paid working time is conduct which would be regarded
as serious misconduct. Even if that was not the case, the
common law position which is reserved to the respondents
in the letter of offer would not lead to a different
conclusion. However, it is trite to observe that not all
misconduct justifies dismissal and even if there are
grounds for terminating the contract of employment, it is
still open to the Commission to examine the severity or
otherwise of the step of dismissal. Each case will depend
upon its own circumstances and I turn to examine the
circumstances of this case.

The incident
9 Mr Rulyancich’s evidence is that on the night of 19

November 2000 he was one of seven operators on shift
that night. The shift was short staffed because there are
normally 10 operators and in his particular case two
operators were doing the work which normally would
have been done by three operators. He states that he
finished doing his readings in the kiln and at
approximately 4:30am went to sit in the chair which is in
the work area used for working on bed gas sticks. His
evidence is that “he put his feet on the bottom rail of the
bench because they were sore” and that he must have
nodded off because he recalls being woken by his
supervisor Mr Parasiliti at approximately 4:45am. In
cross-examination he admits that he dozed off but rejects
any suggestion that he was sound asleep. He states that
his safety helmet was still on his head and denied the
suggestion put to him that his safety helmet had been
removed and placed on the workbench. Similarly, while
he admits that there was a welding jacket on the back of
the chair, he denies any suggestion that it had been rolled
up to support his neck.

10 The evidence that Mr Rulyancich had removed his hard
hat, that the welders jacket was rolled up and that Mr
Rulyancich was sound asleep was given primarily by Mr
Parasiliti, the supervisor who saw Mr Rulyancich and
woke him up, and Mr Jones, the Operations Co-ordinator
who happened to be with Mr Parasiliti at the time. Both
were unshaken in their evidence on these two issues,
although both admitted that neither of them mentioned

the hard hat nor the welding jacket on the back of the
chair in the notes they made of the incident at the time.
Mr Parasiliti stated that the jacket “appeared to be folded
behind Mr Rulyancich’s neck area”. Mr Jones was
somewhat more forthcoming stating that the welding
jacket was behind Mr Rulyancich’s neck in a “swag style”.
The significance of their evidence on these points goes
to the issue of whether or not Mr Rulyancich had dozed
off deliberately, rather than inadvertently as he maintains.

11 The issue is significant because an employee who is
resting, or who nods off inadvertently does not necessarily
come within the respondent’s policy.

12 I observed Mr Rulyancich when he gave his evidence
and in general I believe he gave his evidence truthfully. I
do not regard his evidence as broken down in cross-
examination and I.  am prepared, generally, to accept his
evidence. In particular, his evidence that “catnaps” are
“quite a frequent occurrence”, is not without support
elsewhere in the evidence. Mr Clark’s evidence of an
incident 12 months ago in the aeration hut, coupled with
Mr Jones’ evidence of the same incident, persuades me
that the operator there concerned is more likely than not
to have “nodded off”. Further, there was no disciplinary
action taken against the operator concerned.

13 Mr Clark’s evidence that in his five years of employment
“short sleeps” are a “common occurrence”, and that the
chairs have been used to “catnap” early in the morning
was evidence which I believe was given truthfully. Indeed,
he was not even cross-examined on his evidence and I
have no reason not to accept it. It is not inconsistent with
the evidence of Mr Littlely that “catnaps” are common
on night shift and that persons found catnapping have
been treated leniently. Even Mr Jones’ evidence that in
his experience it is “not common” for people to sleep on
shifts does not, in my view, totally negate the evidence of
operators having a “catnap” or “dozing”. Mr Jones
concedes that employees will get tired and there are “head
nods”, although he does say that is different from
“sleeping in the field”. Mr Jones’ evidence that persons
have been known to “nod off” at tool box meetings
corroborates at least the evidence of Mr Rulyancich that
such “nodding off” occurs and provides, in my view,
further reason why I should accept Mr Rulyancich’s
evidence. I note Mr Parasiliti’s evidence under cross-
examination that people do not doze frequently, at least
not on the B shift, was not persuasive in the context of
his evidence regarding the subject as a whole.

14 I accept Mr Rulyancich’s evidence that while he was
aware from a tool box meeting of the policy that if an
operator felt tired he should alert his supervisor to that
fact and a relief would be organised while the operator
was allowed to have a nap in the canteen, the respondents
also tolerated “dozing” as long as the operator did not go
somewhere to hide to do so and if the operator’s work
was completed. That evidence is supported by the
evidence of Mr Littlely, and is not inconsistent with the
evidence of Mr Clark. I find it significant therefore that
Mr Rulyancich was found in an area that was quite open
even if it was not an area in which he was performing
work. Indeed, the area was so open that Mr Parasiliti and
Mr Jones, noticed Mr Rulyancich as they drove past. I
therefore have found it very difficult to reach the
conclusion that Mr Rulyancich deliberately, or
intentionally, set out to sleep. Rather, I accept his evidence
that he sought to rest whilst awaiting the final run. The
chair has been there a long time and is there, apparently
to sit on when there is nothing to do. It seems to be too
small for any other purpose. I am not convinced that even
if Mr Rulyancich had removed his hard hat, which he
denies doing, that I would reach a contrary conclusion.
In part this is because I found that the suggestion by the
respondents that Mr Rulyancich had moved the chair was
actually not significant. The demonstration in the
courtroom of the actual movement suggests to me that
the issue has been somewhat exaggerated. I place little
weight on it and on the issue of the welding jacket.

15 Having reached that particular conclusion, it is appropriate
to once again state that whether or not Mr Rulyancich
deserved to be dismissed for having been found asleep in
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the manner described must depend upon the
circumstances. In the context of the evidence whereby
the respondents to this matter acknowledge that tiredness
on night shift is a problem and is a problem that is
therefore managed by them according to a policy, I tend
to the view that in the circumstances as I find them to be,
dismissal was too harsh a penalty.

16 I also tend to this conclusion according to the approach
taken by the respondents in this matter. The respondents
admitted in evidence that even if Mr Rulyancich had
intentionally slept, as the respondents believe he did, they
probably would not have dismissed him given his 10
years’ service if he had an unblemished record. That is,
to put it another way, the principal reason why Mr
Rulyancich was dismissed for what occurred was not the
incident by itself, but because the respondents believed,
on the evidence of Mr Gazzard, that this was Mr
Rulyancich’s third occasion of sleeping on the job.

17 These two previous occasions are contained in the notes
made by Mr Parasiliti and which had been given to the
respondents (exhibit N). Those notes include the
statements that on 20 January 2000 Mr Parasiliti
“discovered Mark asleep” and that on the night shift of
19 May 2000 Dennis Jones “woke Mark Rulyancich up
at 03:05 as Mark had been sleeping on the west side of
the shift sea container”.

18 It is apparent from the evidence that Mr Rulyancich was
unaware of Mr Parasiliti’s notes and that Mr Parasiliti
believed there were two “other” incidents. I quite accept
Mr Gazzard’s evidence that Mr Rulyancich “showed
surprise” when these two “other incidents” were raised.
Mr Rulyancich had good reason to be surprised because
after hearing the evidence of Mr Parasiliti, I am quite
unclear whether Mr Rulyancich had done anything
sufficiently wrong on each of those occasions for them
now to be relied upon in the way that they have been.

19 If Mr Rulyancich was indeed sleeping on 20 January
2000, Mr Parasiliti chose to take no action at all about it.
He says that he did not do so because he did not have a
witness, however if it was a disciplinary matter or if there
were the safety concerns now raised about Mr Rulyancich
sleeping in November those issues existed on 20 January
2000 whether or not Mr Parasiliti had a witness. The fact
that nothing was done suggests to me that the incident
was simply not sufficiently serious to warrant any action
being taken.

20 Further, I am also not satisfied that the incident on 20
January 2000 is to be viewed as seriously as the language
of Mr Parasiliti’s note suggests.

21 In relation to the second incident, Mr Parasiliti’s note
refers to Mr Rulyancich “sleeping” on the west side of
the shift sea container when Mr Jones saw him. However,
Mr Jones’ evidence is that on 19 May 2000 when he saw
Mr Rulyancich, Mr Rulyancich was only “lightly asleep”
and that being lightly asleep is, as I understand his answer
to the question, not a problem. That evidence paints quite
a different picture of the 19 May 2000 incident and is in
marked contrast to the picture conveyed by Mr Parasiliti’s
notes that Mr Rulyancich “had been sleeping”. Yet it was
upon those notes, which were made available to Mr
Gazzard, but not shown to Mr Rulyancich, that the
decision to dismiss was made.

22 Therefore, the respondents were in error in regarding the
incident of 23 November 2000 as being equivalent to a
third incident of sleeping on the job. On the respondents’
own approach therefore, it is open to conclude, and I do
conclude, that to dismiss Mr Rulyancich for what occurred
on 23 November 2000 was a greater penalty than is
otherwise warranted.

23 For the above reasons, it is apparent that Mr Rulyancich’s
dismissal was harsh and I so find.

24 In reaching that conclusion, I have not considered the
other matters about which evidence was brought to the
Commission. This has been for the significant reason that
these were not matters that the respondents themselves

took into consideration in reaching the decision to dismiss.
However, I turn to consider these matters given that the
Commission is to decide the fairness or otherwise of Mr
Rulyancich’s dismissal not merely upon whether or not
the employer had reached the right conclusion on the
evidence available to it, but on the evidence as a whole.

25 The evidence shows that during Mr Rulyancich’s shift
on 19 November 2000 a spillage occurred from a belt
which feeds the kiln. The spillage overflowed down to
the next level and the respondents’ evidence is that the
spillage was approximately 1 metre deep when it was
discovered. Mr Rulyancich accepts that there was a
spillage. The issue is whether or not the fact that it
occurred is a reason why the Commission should not hold
Mr Rulyancich’s dismissal to be unfair when it otherwise
was. In reaching a conclusion on this point, I take into
account the evidence that checks throughout the plant
are done approximately every two hours. Mr Rulyancich’s
evidence is that he did the checks at the appropriate times.
There is at least some corroboration of this evidence, as I
understand it, in that he and Mr Littlely, were together in
the computer room at approximately 4:00am inputting
readings from the inspections. Mr Rulyancich states that
if there had been a spillage during his last inspection, he
would have noticed it. There was not. If I accept the
evidence that a spillage of at least 1 metre deep would
take approximately 45 minutes, and it is not evidence
that is entirely clear, it is in my view at least possible for
the spillage not to have been discovered until the next
scheduled check. I am therefore disinclined to hold this
against Mr Rulyancich.

26 Mr Rulyancich admitted that on 17 November 2000 he
forgot to pass on information that there was a leak around
a water pump. The Commission is not, however, on the
evidence able to attribute a weight to this other than the
observation that Mr Rulyancich should not have forgotten
to pass the information on.

27 There is also evidence that Mr Rulyancich had not filled
out log sheets for shift handovers. Mr Rulyancich admits
that he has not done so on each occasion, however, this
does not appear to have, at least at yet, warranted
disciplinary action. Similarly for the other incidents
referred to.

28 Mr Rulyancich has, for the last four months, together
with his wife, been attempting to build up a private
business involving nursery mulch. Mr Rulyancich’s
contract of employment contains the terms previously
mentioned in these Reasons for Decision about the
exclusiveness of his employment for the respondents. The
respondents had expressed concern that the operation of
this business by Mr Rulyancich meant that he was not
devoting his full energies to the respondents and reference
was made to him being observed at 6:00am one morning
opening the gates to his business premises when he had
booked off sick the night before for the shift which did
not finish until 7:00am. It is conceded that this of itself is
an issue which was under investigation, that the
investigation had not concluded before it was overtaken
by the incident which led to his dismissal, and which
remains in the event that Mr Rulyancich is reinstated. It
does not constitute a reason for holding Mr Rulyancich’s
dismissal fair when it otherwise was not, particularly given
the explanations that Mr Rulyancich has put forward in
the Commission.

29 There are other matters including the written warning he
received on 22 March 1999 (exhibit G) for in-
subordination and the verbal warning of 11 September
1999 for failing to carry out instructions from the control
room operator which resulted in 5628 underflow line to
bog. I have considered Mr Rulyancich’s explanations
concerning these incidents and they do not necessarily
reflect positively on Mr Rulyancich. I pass the observation
that although the respondents submitted that Mr
Rulyancich has an “attitude” problem, the evidence also
shows that at least some operators, including Mr
Rulyancich, have a perception of being treated less equally
because they have not signed a workplace agreement. It
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is well within the capacity of the respondents and Mr
Rulyancich to work harmoniously together, as all but the
last 18 months of Mr Rulyancich’s 10 year service shows.
There would, I suspect, be a benefit for all concerned for
the perception of unequal treatment to be addressed.

30 The immediate issue for the Commission becomes
whether the evidence as a whole leads to the conclusion
that Mr Rulyancich’s dismissal should be held not to be
unfair when on the evidence thus far it otherwise would
be. In reaching a conclusion I take into account that Mr
Rulyancich’s length of service means that, on this
evidence, he has had at least eight and a half years’ service
without any issue of a disciplinary nature at all. That is a
factor which is sufficient for the Commission not to
otherwise vary its finding that Mr Rulyancich’s dismissal
was unfair.

31 The primary remedy of the Commission is reinstatement
and it is sought on this occasion. There is no direct
evidence from any of the witnesses regarding the
respondents’ attitude towards Mr Rulyancich’s
reinstatement, if it occurred. The evidence overall led to
the submission that it would be “singularly inappropriate”
for Mr Rulyancich to be reinstated. This submission is
not entirely without support from the evidence, as I have
just observed.

32 The issue of remedy has required consideration of all of
the other issues against Mr Rulyancich in the evidence.
In doing so, I note that reinstatement is the primary
remedy of the Act. The Commission is to reinstate an
employee if it is possible to do so. Thus far, those other
issues referred to in the evidence have not been seen to
warrant the termination of Mr Rulyancich and to find
that those issues now warrant Mr Rulyancich remaining
dismissed when he should not have been dismissed
originally does not seem an equitable outcome. I therefore
will order the respondents to reinstate Mr Rulyancich.

33 In doing so, I pass the observation that if it was apt to
refer to Mr Rulyancich’s dismissal for sleeping on the
job as a “wake up call” to the respondents and other
employees which caused the respondents to put their
policies regarding tiredness at work in writing and
distributed to each employee (as is the evidence), then it
may also be apt for the Commission to say that the issues
touched upon by the Commission in these reasons should
be a wake up call to Mr Rulyancich. It is within the
capacity of Mr Rulyancich and the respondents to work
harmoniously each with the other. However, the
respondents are entitled to expect from Mr Rulyancich
some positive reaction demonstrating Mr Rulyancich’s
recognition that his performance had not been up to
scratch and that he hopes to improve. Indeed, he gave
such an undertaking in response to the verbal warning on
11 September 1999 (exhibit H).

34 An Order will now issue requiring the respondents to
reinstate Mr Rulyancich in his employment. The parties
are requested to discuss within three working days of the
issuance of these Reasons the form of the Order to issue.
If the parties are unable to reach an agreement on the
form of the order then the Commission will issue a Minute
accordingly.

2001 WAIRC 02202
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

PARTIES MARK ANTHONY RULYANCICH,
APPLICANT

v.

ILUKA RESOURCES LIMITED AND
ILUKA MIDWEST LIMITED,
RESPONDENTS

AND

THE CONSTRUCTION, MINING,
ENERGY, TIMERYARDS AND
WOODWORKERS UNION,
WESTERN AUSTRALIAN BRANCH

AND

THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANTS

v.

ILUKA RESOURCES LIMITED AND
ILUKA MIDWEST LIMITED,
RESPONDENTS

CORAM COMMISSIONER A R BEECH

DELIVERED WEDNESDAY, 28 FEBRUARY 2001

FILE NO/S APPLICATIONS 1895 AND CR 313 OF
2000

CITATION NO. 2001 WAIRC 02202
________________________________________________________________________

Result Applications alleging unfair dismissal
upheld and order for reinstatement issued.

Representation

Applicants Mr D.H. Schapper (of counsel) on behalf
of the applicants.

Respondents Mr A. Cameron (as agent) on behalf of
the respondents.

________________________________________________________________________

Supplementary Reasons for Decision.
1 The parties have advised that they have reached an

agreement on form of an Order to issue and an Order
now issues. The Commission notes that the parties’ agreed
wording has been reached in the context of the
undertaking from the respondents accepted by the
Commission on 22 December 2000 that in the event that
Mr Rulyancich is reinstated in his employment, the
respondents will pay him a sum equivalent to the
compensation which would otherwise have been ordered
by the Commission for the period between the date of
his dismissal and the date of reinstatement.

2 The Commission also notes that the respondents
foreshadow that they do not propose to reinstate Mr
Rulyancich but instead have an Order made pursuant to
section 23A(3) of the Act. That intention is a matter for
the respondents after the Order has issued. An Order made
pursuant to section 23A(3) of the Act will, by virtue of
the wording of that section, require a separate application.

3 The Order now issues.
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2001 WAIRC 02180
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES MARK ANTHONY RULYANCICH,

APPLICANT
v.
ILUKA RESOURCES LIMITED AND
ILUKA MIDWEST LIMITED,
RESPONDENTS

AND
THE CONSTRUCTION, MINING,
ENERGY, TIMERYARDS AND
WOODWORKERS UNION,
WESTERN AUSTRALIAN BRANCH
AND
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANTS
v.
ILUKA RESOURCES LIMITED AND
ILUKA MIDWEST LIMITED,
RESPONDENTS

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 28 FEBRUARY 2001
FILE NO/S APPLICATION 1895 OF 2000 AND CR

313 OF 2000
CITATION NO. 2001 WAIRC 02180
_______________________________________________________________________________

Result Order for reinstatement issued.
Representation
Applicants Mr D.H. Schapper (of counsel) on behalf

of the applicants.
Respondents Mr A. Cameron (as agent) on behalf of

the respondents.
_______________________________________________________________________________

Order.
HAVING HEARD Mr D. Schapper (of counsel) on behalf of
the applicants and Mr A. Cameron (as agent) on behalf of the
respondents, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby:

(A) DECLARES that the dismissal of Mark Anthony
Rulyancich by the respondents was unfair; and

(B) ORDERS THAT within 5 days of the date of this
Order the respondents reinstate Mark Anthony
Rulyancich to employment at the same classifica-
tion and on the same terms and conditions which
applied to his employment immediately prior to his
dismissal without loss of entitlements.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

2001 WAIRC 02256
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES PAUL EDWARD COUGHLAN,

APPLICANT
v.
KPIJ HUTSON T/A FEAR AND
LOATHING, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED THURSDAY, 8 MARCH 2001
FILE NO APPLICATION 80 OF 2001
CITATION NO. 2001 WAIRC 02256
____________________________________________________________________________

Result Settled
____________________________________________________________________________

Order.
WHEREAS on 11 January 2001 Paul Edward Coughlan ap-
plied to the Commission for orders pursuant to the Industrial
Relations Act, 1979; and

WHEREAS on 7 March 2001 at conciliation proceedings
the parties agreed the respondent pay the applicant $3,000
gross in two moieties in full and final settlement of the claim.

NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—

THAT the respondent pay the applicant the sum of
$3000 gross in two moieties. The first moiety payable
within fourteen (14) days of the date hereof, the second
within twenty (20) days of the payment of the first moi-
ety in full and final settlement of the claim without
admission of liability.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

2001 WAIRC 02303
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES MARINA DE NIESE, APPLICANT

v.
CURTIN HOTELS PTY LTD TRADING
AS THE IMPERIAL HOTEL,
RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 27 FEBRUARY 2001
FILE NO APPLICATION 1645 OF 2000
CITATION NO. 2001 WAIRC 02303
_______________________________________________________________________________

Result Applicant dismissed unfairly
Representation
Applicant Ms M De Niese on her own behalf
Respondent Mr J Brits of Counsel
_______________________________________________________________________________

Reasons for Decision—Preliminary hearing
on jurisdiction.

 (Given extemporaneously and subsequently edited
by the Commissioner)

1 This is a claim made pursuant to section 29(1)(b)(i) and
(ii) of the Industrial Relations Act, 1979 (the Act) for
compensation for unfair dismissal and also for a denied
contractual benefit.

2 It is clear from the evidence and it is also clear from the
application that Ms De Niese was a casual employee
employed on the date as set out in the application, being
the 17th of August 2000. It is clear also from the evidence
that Ms De Niese was employed pursuant to the Hotel
and Tavern Workers Award and hence paid by the hour.

3 It is clear on the evidence, and I say that I would accept
the evidence of Ms De Niese over that of the two witnesses
for the respondent, that the termination occurred on the
23rd of September 2000 and not on the 4th of September
2000 as the respondent would suggest. The evidence of
Mr Lawless goes to the view that she was stood down on
the 4th of September 2000, and that there has been no
termination. The evidence is clear that on the 23rd of
September 2000 the applicant was terminated.

4 Under the award Ms De Niese would have been entitled
to notice of termination of one hour. What happened here
is that she was, to use a colloquial term, left hanging and
then suddenly terminated. There is enough in the evidence
for me to find that given those circumstances, even though
this is a preliminary hearing and I am mindful of my



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 87981 W.A.I.G.

obligations under section 27, to find that this has in fact
been an unfair termination and the absence of notice and
the fact the applicant was left hanging are all reasons that
combine for me to say that the applicant was unfairly
terminated.

5 I make also a very obvious finding, given the animosity
between the parties, that any reinstatement to the job
would be totally impracticable. It is in fact not sought in
the application, but leaving that to one side, it would be
totally impracticable. Both parties were given the
opportunity to deal with the question of any loss or
compensation.

6 The loss that I would find in this matter is a loss of pay of
one hour, Ms De Niese being a casual. The matters raised
by Mr Brits covering the availability of other work and
the ability of the applicant to mitigate her loss are matters
I would accept. In other words, I find that the applicant
was fully capable of mitigating her loss. The order I would
make for payment of $13.30.

7 By way of injury I have had much evidence in respect of
what has transpired between the parties. It is clear that
even though I find that the applicant was left hanging, it
is clear that no further work was coming her way, I do
not find that a case has been made out for injury in this
particular matter.

8 So my order will reflect a finding of unfair dismissal and
order $13.30 be paid by the respondent to the applicant.

2001 WAIRC 02300
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES MARINA DE NIESE, APPLICANT

v.
CURTIN HOTELS PTY LTD TRADING
AS THE IMPERIAL HOTEL,
RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 14 MARCH 2001
FILE NO APPLICATION 1645 OF 2000
CITATION NO. 2001 WAIRC 02300
_______________________________________________________________________________

Result Applicant dismissed unfairly
Representation
Applicant Ms M De Niese on her own behalf
Respondent Mr J Brits of Counsel
_______________________________________________________________________________

Order.
HAVING heard Ms M De Niese on her own behalf and Mr J
Brits of counsel on behalf of the respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby—

(1) DECLARES that the above named Marina De Niese
was harshly, oppressively or unfairly dismissed by
the above named respondent on the 23rd day of
September 2000; and

(2) ORDERS that the respondent do hereby pay within
seven days of the date of this order, the amount of
$13.30 to Marina De Niese.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

2001 WAIRC 02213
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES BARBARA ROSALYN DOPSAJ,

APPLICANT
v.
TWO FINS TRADING AS EL
CABALLO ROADHOUSE,
RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 16 FEBRUARY 2001
FILE NO APPLICATION 1597 OF 2000
CITATION NO. 2001 WAIRC 02213
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Ms B Dopsaj on her own behalf
Respondent Mrs R Finley
_______________________________________________________________________________

Reasons for Decision.
 (Given extemporaneously and subsequently edited

by the Commissioner)
1 This is an application pursuant to section 29(1)(b)(i) of

the Industrial Relations Act, 1979 (the Act). Ms Barbara
Rosalyn Dopsaj alleges that on 15 September 2000 she
was unfairly dismissed by the respondent. The owners of
the business, Robyn and Merv Finley, are directors of a
company named Two Fins, which trades as the El Caballo
Roadhouse.

2 The applicant says that on the night of 15 September 2000
she was approached by Mrs Finley and she was advised
that she was to be sacked. She says that she indicated
that she would go when she was ready, and the respondent
rejected this and said that she was to go that evening. The
respondent in her evidence indicates that a similar train
of events happened to that stated by the applicant. The
train of events commenced earlier that evening and Mrs
Dopsaj left at 11 pm and was paid out one hour’s notice
and terminated on that day.

3 The matter firstly relies on whether Ms Dopsaj is casual
or permanent, and in making my finding that Ms Dopsaj
is casual I reference the time and wages record [Exhibit
RF1] which shows the variable hours worked by Ms
Dopsaj, albeit the pattern of availability for work for Ms
Dopsaj was mostly Monday to Friday from 5 to midnight,
and that is largely unchallenged. I also rely on the taxation
form [Exhibit RF2] that was filled out by Ms Dopsaj on
commencement of employment, which lists her as casual.

4 Lastly, I rely on the evidence of Ms McLean and Ms
Weatherby, who are employed by El Caballo Roadhouse
in the capacities of cook/counter-hand and kitchenhand
respectively. They gave evidence that they are likewise
employed as casuals, and understood that they were
employed as casuals when the business was bought by
the Finleys. Ms Weatherby also gave evidence in relation
to the variable hours of employment. I find on this
evidence that Ms Dopsaj is casual.

5 In relation to the alleged unfair dismissal, the respondent
claims in the notice of answer and counter-proposal, and
also in evidence today, that the grounds for dismissal were
as follows—

“(1) On at least three occasions she (ie Ms Dopsaj)
breached health regulations.

(2) She put herself and other staff members at risk
when in anger she threw a quantity of brandy into
an extremely hot pan causing flames 3 to 4 feet
into the air.

(3) She regularly refused to follow simple and
reasonable directions by her employers.

(4) She was at times rude and curt towards custom-
ers and other staff members.

(5) Her temper and rudeness were disruptive in the
workplace and resulted in complaints from other
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staff members about her behaviour. She continu-
ally complained about staff members.”

6 The matter today, on its merits, relies on the credibility
of the witnesses, and to that I would say that where the
evidence of Mrs Finley differs from Ms Dopsaj then I
would take and believe the evidence of Mrs Finley, which
is also supported to a degree by Ms McLean and Ms
Weatherby.

7 Ms Dopsaj denies that she was rude, and denies that
flames flew very high when brandy was put into the pan,
she does not deny that she may have been responsible for
cutting a sandwich with a dirty knife. All these matters
are matters of some significance, but they do not really
go to the core of the matter, and the core of the matter is
whether an employer has a right to expect an employee
to follow reasonable direction.

8 I find on the evidence that Ms Dopsaj, albeit, as in
evidence by the respondent, that she was a good worker
and had a good heart, that Ms Dopsaj was prone not to
follow direction and was prone to argue about the
directions that were given to her, be they in preparation
of sauces or be they in the serving of customers or
generally. This is clear also from viewing her evidence
given today.

9 The complaint that Ms Dopsaj has is that things got busy
and she had to walk out at one time. I say again that where
the evidence differs I would prefer the evidence of Mrs
Finley. In this particular circumstance I think Ms Dopsaj
has been given a fair go, and has not obeyed reasonable
and lawful directions of the employer, leading to her
dismissal on 15 September 2000. She was a casual
employee and was afforded one hour’s notice.

10 For all of those reasons, I find that Ms Dopsaj’s dismissal
was fair, and hence I would dismiss the application.

2001 WAIRC 02211
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES BARBARA ROSALYN DOPSAJ,

APPLICANT
v.
TWO FINS TRADING AS EL
CABALLO ROADHOUSE,
RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 1 MARCH 2001
FILE NO APPLICATION 1597 OF 2000
CITATION NO. 2001 WAIRC 02211
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Ms B Dopsaj on her own behalf
Respondent Mrs R Finley
_______________________________________________________________________________

Order.
HAVING heard Ms B Dopsaj on her own behalf and Mrs R
Finley on behalf of the respondent, the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

2001 WAIRC 02295
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES BRADLEY J GARDNER, APPLICANT

v.
POLICE & NURSES CREDIT
SOCIETY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 14 MARCH 2001
FILE NO APPLICATION 1937 OF 1999
CITATION NO. 2001 WAIRC 02295
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr B Stokes as agent
Respondent Mr C Keys as agent
_______________________________________________________________________________

Reasons for Decision.
1 This is an application pursuant to section 29(1)(b)(i) of

the Industrial Relations Act, 1979 (the Act). The applicant
worked as the Manager, Credit Control for the Police &
Nurses Credit Society Ltd herein after referred to as PNCS
(the respondent) from 9 September 1997 to 2 December
1999. In this role he was responsible for all debt
collections, staff budgets and supervising staff in their
debt collection tasks. The applicant says that he was
summarily dismissed by the respondent on 2 December
1999 for alleged serious misconduct in that it is alleged
he—

a) transferred funds between his account to that of
an ex-employee Mr Leroy Parkinson

b) placed comments on Mr Parkinson’s account
which provided the necessary authority for this
arrangement to continue; and

c) failed to answer repeated attempts by the collec-
tion staff to query this arrangement.

2 The applicant sought reinstatement originally but argued
at hearing that this would now be impracticable and sought
six months compensation as the alternative.

3 The matter came on for preliminary hearing on 22 August
2000 as to whether the Commission had jurisdiction. The
Respondent claimed that the application brought by Mr
Gardner in his own name was not competent and therefore
a nullity as Mr Gardner had become a bankrupt on 27
October 1999. The application for unfair dismissal was
lodged in the Commission on 23 December 1999. In the
respondent’s view it was only the official trustee who
had the right to bring such an application. The
Commission in a decision issued on 1 September 2000
found that the Commission had jurisdiction as the right
to bring a claim under section 29 of the Act is a personal
right not a property right as per the definition under section
5 of the Bankruptcy Act 1966 (Commonwealth).

4 It is common ground that Mr Gardner became bankrupt
on 27 October 1999 and did not advise his employer. He
says he did not seek to hide the matter from his employer
but had intended to negotiate payment arrangements with
the employer. The respondent had loaned Mr Gardner
$14,000 dollars as a personal loan.

5 Much was made in the hearing of the abuse of the
company’s e-mail system to send lewd and offensive
material. The Commission advised the parties after
hearing considerable evidence that if the respondent chose
to rely on any of these e-mails that the Commission would
have no regard to this issue. No such material was tendered
at the hearing and it was clear from the evidence that the
policy was loosely adhered to for the majority of the
relevant period.

6 The applicant says he was called to a meeting on 2
December 1999 by Mr Mark Smith, the Executive
Manager of Organisation and Development. Mr Steve
Pannell, his immediate supervisor also attended and the
applicant was given a letter of termination and final
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payment. He was then escorted to his desk to get his
belongings and was escorted from the building and was
denied the opportunity to speak to his staff or to his mother
who worked for the respondent.

7 The applicant says that he was not given a proper
induction or training and was not given counselling or
support from his superiors especially Mr Pannell and Mr
Smith.

8 The applicant says that he had about 8 years experience
as a collection officer but did not work as a credit control
manager prior to joining the respondent. He says that he
received a telephone call from Ms Brenda Mendonca in
early September 1997 asking whether he would come to
work for the respondent as they needed someone urgently.
He was placed on 3 months probation which he completed
successfully. Brenda Mendonca at that time was the
Manager of Loans Processing, and had known him from
earlier employment.

9 Mr Gardner gave evidence that following the staff
Christmas party in 1997 the attitudes of Mr Smith and
Mr Kim Woods, the Manager of the Call Centre, changed
towards him. Mr Gardner took his partner, Nathan to the
Christmas party and Mr Gardner’s evidence is that
following the Christmas party he got the impression that
Mr Woods and Mr Smith were slightly homophobic and
not quite accepting of his situation. Mr Gardner says that
Mr Smith was cold and unsupportive towards him. Mr
Gardner also references a report from a psychologist, Ms
Anna Harris in September 1998 [Exhibit BG 7] whereby
it states—

“Brad is experiencing a high level of frustration in his
current role and reports feelings of dissatisfaction and
very little support from managers around him.”

He says that further counselling was recommended but
that did not occur.

10 In late 1998 Mr Gardner borrowed $14,000 from PNCS
over 5 years as a personal loan. The loan was repaid out
of his account on a fortnightly basis.

11 The applicant says in January 1999 due to lack of support
he resigned verbally. He says he was encouraged by Mr
Fred Huis, the General Manager to discuss this with him
and following that he decided that he would stay on in
his job.

12 In July 1999 he says Mr Leroy Parkinson, who had
formerly worked as a credit control clerk for PNCS, rang
him and asked him to transfer back a salary payment from
his account that had been made to his Visa card. The
applicant says he instructed another of his staff Ms Palma
Phipps, a Supervisor in the Collections Department, to
do the reversal. He says such reversals were part of his
normal work and were done for customers at his
discretion. He says he had the authority to reverse
overdraft fees on all accounts from CEO to junior staff.
He says that Ms Phipps did not query his instruction at
that time.

13 Mr Gardner received an e-mail from Mr Smith [Exhibit
BG14] to attend a meeting on 5 November 1999. The
message to Mr Gardner was—

“Brad there is a current situation that is of concern
to the organisation on which we require your input”.

14 The meeting was attended by Mr Smith, Mr Pannell and
Mr Gardner. Mr Gardner says that he was not advised of
the purpose of the meeting beforehand. At the meeting
Mr Gardner says that he was informed that his employer
had become aware of his bankruptcy petition and
expressed their concern about exposing PNCS and its
members to undue risk and the credibility of the
organisation. Mr Gardner on his own evidence was
defensive.

15 Mr Gardner had on 20 October 1999, a week prior to the
bankruptcy petition, borrowed $1,500 from
ChequEXchange. Mr Smith and Mr Pannell indicated
their concern about the potential for fraud due to this
recent loan.

16 Mr Gardner’s financial position, on his evidence, had
deteriorated from about July 1999 when he split from his

partner and incurred additional expenses, including
unexpected bills for dental and veterinary work and car
repayments. The loan from PNCS was also raised. The
initial loan of $14,000 still had about $11,000 to be repaid
and was an unsecured loan.

17 Mr Gardner said he was concerned about his job and
wanted to discuss it with them. He advised them that the
loan to PNCS was his personal business and had nothing
to do with his work. He was advised that his job was at
risk and the matter would be further investigated.
According to Mr Gardner [Exhibit BG 15] is an accurate
record of the meeting.

18 Following the meeting he discussed with Mr Pannell
refinancing the loan and Mr Pannell said that PNCS would
assist and that Mr Gardner should within 2 to 3 weeks
work out a budget.

19 Soon thereafter Mr Gardner says that he received a lift to
work from Mr Huis who advised him that his bankruptcy
had been discussed at Board level and that he was not to
be terminated.

20 The next meeting between Mr Smith, Mr Pannell and Mr
Gardner was on 1 December 1999 [Exhibits BG 16A and
16B]. He challenges the accuracy of the minutes of that
meeting as they relate to illicit e-mails; he says this matter
was not raised prior to the meeting and he did not give
any undertaking regarding supposed illicit e-mails. He
did not advise them of his conversation with Mr Huis.

21 As stated the difficulty I have with the issue of illicit e-
mails is that it appears clear from the evidence that the
transmission of these was fairly common practice within
PNCS at the relevant time. It may have been against
company policy but there is no evidence that the policy
was enforced and clearly Mr Gardner was not the only
employee, or it seems the only Manager, engaged in the
practice. He was aware of the IT Security policy. As far
as the employer would rely on this as evidence of Mr
Gardner’s misdemeanours it has no relevance. He was
not counselled about this during his employment, except
at the very end.

22 Mr Gardner was given a copy of the draft minutes of the
meeting of 1 December 1999 and was asked to respond
by close of business the next day. He received that request
on the morning of 2 December 1999 [Exhibit BG 17A]
and says that his work that day was very busy.

23 Later on 2 December 1999 Mr Pannell asked Mr Gardner
to attend a meeting with Mr Smith and himself. Mr
Gardner asked Ms Mendonca to attend as a witness. He
says that they sat down and that Mr Smith had a smirky
grin on his face and said, “Oh, the decision’s been made
to terminate your employment”. He then handed him a
letter of termination and pay advice [Exhibit BG18].

24 The letter reads—
“The decision has been made to terminate your em-
ployment contract with Police & Nurses Credit
Society effective immediately.
This action has been taken as a result of an investi-
gation into your conduct in your capacity as Manager
Credit Control. A review of work completed by you
has revealed transactions involving the transfer of
funds between the overdrawn account of an ex em-
ployee of Credit Control, Mr Leroy Parkinson and
your own overdrawn account. You had placed com-
ments on the account which provided the necessary
authority for this arrangement to continue, effectively
unchallenged. Repeated attempts by your own col-
lections staff to query this arrangement went
unanswered.
You have provided no adequate explanation or miti-
gating circumstances to account for this arrangement.
Your actions represent a breach of the trust and con-
fidence of your office as a manager of this
organisation. The incident is being treated as seri-
ous misconduct which has lead to the decision to
dismiss you.
The balance of any employment entitlements owing
to you at the time of termination will be forwarded
to your home address.”
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25 Mr Gardner says he was given no opportunity to discuss
this. He said to Mr Smith that he would see him in court
and Mr Smith replied with a grin, “Give me your best
shot”. He was then escorted off the premises.

26 Under cross-examination Mr Gardner admitted, albeit
reluctantly in parts, that he did not inform his employer
of his bankruptcy, continued to withdraw money from
his overdrawn account following his dismissal, did not
inform his employer that he had overdrawn his account
or had his overdrawn fees reversed whilst he worked for
PNCS and did not inform his employer that he had
authorised an extension to the limit on Mr Parkinson’s
Visa account.

27 At the time of lodging the petition for bankruptcy Mr
Gardner had debts totalling about a year of gross salary,
ie about $50,000.

28 Ms Brenda Mendonca gave evidence that she recruited
Mr Gardner, originally on a temporary basis which then
became permanent. They were fellow managers and
friends and both reported to Mr Pannell. She says that
Mr Gardner did not get along with Mr Smith and that Mr
Gardner and she did not get the necessary support and
cooperation from other managers within PNCS.

29 She says that requests for reversal of overdraft fees on
accounts, either customers or staff, were referred to the
Credit Control area. She attended the meeting of 2
December 1999 and says that Mr Smith did not act
professionally and that he was “smirky” and “cocky”.
She says that staff were not permitted to overdraw their
own accounts. However, sometimes staff did overdraw
their accounts and had fees reversed, but did not reverse
their own fees.

30 She says that she was called to the meeting on 2 December
1999 on the spur of the moment. She had been advised
by Mr Gardner of the outcome of the meetings of 5
November 1999 and 1 December 1999 and at first she
said that he felt that he was going to be dismissed and
then said that he knew it was very serious. She says that
at the meeting on 2 December 1999 Mr Gardner was
simply handed the letter of termination and she was
shocked to find out that he had been dismissed. She says
that Mr Gardner threatened to sue PNCS and Mr Smith
said, “Go for it”.

31 Mr Parkinson says that a monthly deduction to an
insurance company for an insurance policy came out of
his savings account, which became overdrawn and the
debt transferred to his Visa card. These accounts were
held with PNCS and the deduction was not ceased by
PNCS when it should have been. This led to the Visa
card also becoming overdrawn.

32 Mr Parkinson asked Mr Gardner to correct what he said
was an error. Initially he asked Mr Peter King to help.
Mr King was one of the Credit Control Officers, and he
refused to assist. Mr Gardner arranged to reverse the fees
and the money which had previously gone to the insurance
company. Mr Gardner and he also regularly lent each other
money which was paid back through direct transfers
between their PNCS accounts on paydays. Mr Gardner
on occasion authorised an extension of credit for Mr
Parkinson on his Visa card limit.

33 Mrs Irene Gardner, the applicant’s mother, gave evidence
that she worked for PNCS and was advised on the day of
Mr Gardner’s dismissal, just prior to it occurring, that he
was to be dismissed. She also said that Palma Phipps had
told her that the employer made her make a statement
against Mr Gardner.

34 Mr Smith said that Mr Pannell approached him in early
October 1999 and advised him that he had become aware
that Mr Gardner had become bankrupt and was concerned
about the risk management controls of the organisation.
An internal investigation was instituted and they
interviewed Mr Gardner about his bankruptcy. An audit
of some files in the credit control area was undertaken by
Mr Dolling, the Manager of the Business Assurance
department. The audit highlighted a number of potential
irregularities including reversal of fees on Mr Gardner’s
account and others. They discovered also that scratch pad

entries, ie instructions on accounts had been altered or
deleted from the system and that Mr Gardner had
authorised extended credit for Mr Parkinson.

35 A meeting was then called with Mr Gardner on 1
December 1999 to discuss the findings of the audit. In
Mr Smith’s view [Exhibit BG16] is an accurate record of
the meeting and Mr Gardner was warned that his
employment was in jeopardy. He says that Mr Pannell
was given authority by the General Manager, Mr Huis,
to dismiss Mr Gardner subject to what explanation Mr
Gardner might give in his defence. At the meeting of 2
December 1999 he says he explained to Mr Gardner why
the organisation thought he should be terminated and that
Mr Gardner made no response. He says that Mr Gardner
simply said, “I’m going to sue you” and he replied, “That
is your right”. He says that to his amazement Mr Gardner
then walked out of the meeting after he had been handed
his letter of termination. Mr Pannell then escorted Mr
Gardner to collect his belongings and left the office. He
says that Mr Pannell was keen to pay Mr Gardner the 4
weeks notice in lieu.

36 On Mr Smith’s evidence Mr Gardner was not explicitly
given an opportunity to respond to the issues raised in
the meeting of 1 December 1999 except at the meeting
the next day. However, he says that Mr Gardner could
have responded at any time from 5 November 1999. He
says that at no time did Mr Gardner dispute any of the
allegations put to him. It is clear from Mr Smith’s evidence
that Mr Gardner did not agree with the allegations. The
distinction here appears to be that Mr Gardner did not
consider the allegations to be of the same significance as
Mr Smith and Mr Pannell. Certainly new issues were
raised in the meeting of 1 December 1999 and Mr Smith
says that Mr Gardner could have addressed these issues
during the course of the day of 2 December 1999. Mr
Gardner had sent an e-mail to Mr Smith [Exhibit BG
17B] stating that he wanted to respond to the minute of
the meeting of 1 December 1999.

37 Mr Smith’s evidence is that ultimately the decision to
terminate Mr Gardner’s services was for Mr Pannell to
take, although they acted in concert.

38 Mr Pannell, who supervised Mr Gardner from August
1999 until the time of dismissal, gave evidence that their
working relationship was cordial. He had counselled Mr
Gardner about his abrupt nature with customers and staff.
He says that he was advised that Mr Gardner was bankrupt
by someone checking up on behalf of ChequEXchange
which caused him to do a search with ITSA. PNCS had
not been recorded on the application for bankruptcy as
an unsecured creditor. He spoke to Mr Smith and
expressed his concern that Mr Gardner had not come
forward with any information about his bankruptcy. Mr
Pannell said in evidence—

“I was a bit concerned because Brad was actually in
charge of our collections area, he’s the manager of a
collections area and one of the key responsibilities
there is managing other people’s accounts that are
in arrears or irregular and try and work their way—
work—try and work with those customers through
their issues. So it didn’t stack up too well that the
manager of our collections area himself had declared
himself bankrupt. So that was my real concern there.”

I quote this passage of transcript because I consider that
in all of the evidence it is the most honest and accurate
account of how Mr Pannell and PNCS initially viewed
the actions of Mr Gardner.

39 He said that when the matter was put to Mr Gardner on 5
November 1999 he did not think that it was any business
of PNCS and that he had done nothing wrong. Mr Pannell
advised Mr Gardner that he had not conducted himself in
a professional manner and that they would investigate
other accounts. He says that Mr Gardner did not offer to
repay the loan and did not make any arrangements to
repay the loan. He says that he considered that Mr Gardner
as manager of collections had manipulated some of his
staff to do transactions on his own account and other
accounts which they should not have done. This
information was put to Mr Huis with a recommendation
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that Mr Gardner be dismissed. He said that dismissal was
the only real option considered due to the seriousness of
Mr Gardner’s actions.

40 Mr Dolling says that in November 1999 he was asked by
Mr Pannell to look at the transaction records of Mr
Gardner’s personal accounts for the preceding months to
ascertain whether anything unusual had occurred. He says
he discovered that there were transfers of money between
Mr Gardner’s accounts and other members accounts,
including the account of a previous staff member (ie Mr
Parkinson). Mr Gardner was also making credit decisions
on this account, namely allowing overdrafts and making
arrangements for repayment of money.

41 It is accepted that the lending policy of PNCS prohibits
credit management transactions, or changes to fees
charged, on accounts where the employee has a personal
relationship with the holder of the account. Credit
management transactions on the evidence of Mr Dolling
included the provision of overdrafts, the provision of loans
and any collection of debts. Mr Dolling says that on
discovery of the transactions on Mr Parkinson’s accounts,
and between Mr Gardner and Mr Parkinson, he printed
the transactions and reported to Mr Pannell.

42 Ms Phipps gave evidence that the Society does not allow
a staff member to perform transactions on their own
accounts, or to overdraw their account. She says that Mr
Gardner telephoned her one day to instruct her to transfer
money from Mr Parkinson’s Visa account back to his
savings account. She performed this transaction once she
had received confirmation of the instruction in e-mail
form. She says that Mr King had previously been asked
to do this by Mr Parkinson and had refused. She says
that she also reversed an overdrawn fee on Mr Gardner’s
account as instructed by him, and at the time queried this
because it is not really done. She says that his response
was that “Staff don’t pay account fee”. She also advised
that if members wish to go over their Visa card limits
they usually seek approval through the call centre.

43 Ms Phipps says that she was advised by Mr Pannell not
long before Mr Gardner’s dismissal that he was to be
dismissed.  Ms Phipps denied having a conversation with
Mrs Gardner in the terms suggested by her; namely that
she was forced by the company to give evidence for them.

44 Mr King gave evidence in relation to the transactions on
Mr Parkinson’s accounts and changes made to the scratch
pad entries which are a record of instructions on the
accounts.

45 The strong impression I have of Mr Gardner’s evidence
is that he knew full well of the seriousness with which
the employer might view his financial predicament and
sought to hide this from his employer. He sought to blame
others for his difficulties by saying that they were not
supportive or that they discriminated against him due to
his homosexuality. Neither of these points were sustained
by the evidence given on his own behalf, leaving aside
any evidence on behalf of the respondent. On his own
evidence, at one point earlier in his employment, he was
requested not to resign and was sent to a psychologist for
assistance. He was dismissive of the value of this, but it
does not lead me to a view of an employer who did not
care about him or support him. Under cross-examination
he was evasive or dismissive of the seriousness of his
own actions. In short, I have little faith in Mr Gardner’s
credibility. I have no doubt that he knew of the seriousness
with which his actions might be viewed and knew that
the transactions authorised by him to Mr Parkinson’s
account and his own account were not regular or
acceptable.

46 I have no difficulty with the evidence of Ms Mendonca.
She attempted to support Mr Gardner whom she had
recruited to PNCS and with whom she was friendly. She
was direct in all her answers. The key aspects of her
evidence support Mr Gardner’s view that there was
insufficient cooperation amongst management at PNCS,
though not anything specifically directed at Mr Gardner;
that Mr Gardner thought he might be dismissed, that Mr
Smith’s behaviour was unprofessional and the manner in
which Mr Gardner was escorted from the building was

distressing to him. I would place considerably less reliance
on the evidence of Mr Parkinson and Mrs Gardner.

47 I was impressed by Mr Pannell and Mr Dolling in giving
their evidence. Both impressed me by their readiness to
address the questions put and their sincerity in answering
them. I should say that I accept also the evidence given
by Ms Phipps, Mr King and Mr Smith and would prefer
it to that of Mr Gardner. I would make one observation
though in relation to the evidence of Mr Smith. Clearly
the decision to terminate Mr Gardner had been taken prior
to the meeting on 2 December 1999 and the execution of
that decision proceeded, not in a rush, but with less
consideration and opportunity for Mr Gardner to express
his view, than Mr Smith would have me believe.

48 From all of the evidence it is clear that the primary concern
of Mr Pannell and PNCS was that Mr Gardner, as the
Credit Control Manager of PNCS, was bankrupt. It was
of equal concern I would say that Mr Gardner had not
disclosed on his filing of the bankruptcy the PNCS loan
to him which had about $11,000 outstanding. In addition,
Mr Pannell was bothered by the action of Mr Gardner in
taking a recent line of credit from ChequExchange just
prior to making his bankruptcy application. All of this
was valid cause for concern on behalf of the respondent.
This is particularly so as I find that Mr Gardner
deliberately sought to keep from his employer the state
of his financial position. All of these concerns led to Mr
Dolling’s investigation.

49 It is a legitimate argument to distinguish personal and
professional activities in the employment relationship.
However, in this instance the personal financial matters
of Mr Gardner had a direct bearing on the employment
relationship. It is not simply that he had a substantial loan
with PNCS which may have been called into jeopardy, it
is also that Mr Gardner was the Credit Control Manager
of PNCS and knew full well the implications of his
actions. More particularly though and of most relevance
was the fact that he wanted to disguise his actions from
his employer. This course of action of itself I must
consider ultimately damaged the trust that the employer
could place in Mr Gardner.

50 These issues were put fairly to Mr Gardner on 5 November
1999. Mr Gardner’s reasons for not disclosing the matters
to Mr Pannell directly were not accepted by Mr Pannell
and Mr Smith. Quite frankly they had every right to be
sceptical about Mr Gardner’s reasoning, because in my
view it strains credibility greatly. In my view, Mr Gardner
had a duty to his employer in the circumstances to come
forward and advise them of his financial circumstances,
given the position he held, and given the substantial debt
he owed PNCS. I find that he was less than honest in not
doing so.

51 I find on the evidence that Mr Gardner had a friendship
with Mr Parkinson. This is not denied by the applicant,
however, he considers it of little significance in relation
to the transactions he performed on Mr Parkinson’s
accounts. Put differently, in Mr Gardner’s view, the
relationship is not one which leads to situation where he
cannot authorise or perform transactions on Mr
Parkinson’s accounts. It does not breach the policies of
PNCS in his mind. On the weight of evidence I disagree
and I find that the transactions by Mr Gardner on Mr
Parkinson accounts to reverse fees and to extend credit
were irregular and clearly against policy, and that Mr
Gardner should have been aware of this. In fact I think he
was aware of this and I doubt his evidence.

52 Mr Dolling performed the audit of these accounts and
discovered these transactions and reported his concerns
to Mr Pannell. Mr Dolling’s evidence is very
straightforward, consistent and believable. Coupled with
the concerns expressed by Ms Phipps and Mr King about
performing these transactions, it leads me to the view
that Mr Gardner should have known and did know that
he was not permitted to perform these transactions and
that there were inadequate checks and controls placed
upon him. Mr Pannell’s evidence is also wholly consistent
and credible in this regard. The attempts on behalf of Mr
Gardner to diminish the relevance or application of the
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policies, or to attach blame to others, were nothing more
than a smokescreen for Mr Gardner’s own actions. The
exception to this is the policy on use of e-mails and
passing around lewd material which PNCS says has now
been applied more rigorously.

53 In all the circumstances I consider that the employer had
every right to lose trust in Mr Gardner. As I have alluded,
I am less convinced that matters were handled
appropriately on 2 December 1999. I consider that Mr
Gardner clearly knew that his job was in jeopardy. Yet
Mr Gardner was entitled to believe as late as the afternoon
of 1 December 1999 that he was to get on with his job
and the matter was still being considered by Mr Pannell
and Mr Smith. Exhibit BG 16 says in part—

“MS reinforced that the investigation was still
underway and that BG’s employment status with the
company was still under review And BG was best
advised to put his head down and get on with his
job. BG agreed.”

54 Mr Gardner sought legal advice on 2 December 1999.
Soon after he was called to a meeting, handed a letter
and escorted from the building. His computer had earlier
been disconnected and his mother had been moved from
the location. Whilst Mr Gardner may be aggrieved by the
final manner of his termination I do not believe that it
takes away from the substantive and valid reasons for his
dismissal. Mr Gardner was entitled to a fair go all round
(see Undercliffe Nursing Home -v- Federated
Miscellaneous Workers’ Union of Australia, Hospital,
Service and Miscellaneous, WA Branch 65 WAIG 385).
Given all the circumstances Mr Gardner received this and
I find that he was not dismissed unfairly, harshly or
oppressively and so I would dismiss the application.

2001 WAIRC 02293
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES BRADLEY J GARDNER, APPLICANT

v.
POLICE & NURSES CREDIT
SOCIETY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 14 MARCH 2001
FILE NO APPLICATION 1937 OF 1999
CITATION NO. 2001 WAIRC 02293
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr B Stokes as agent
Respondent Mr C Keys as agent
_______________________________________________________________________________

Order.
HAVING heard Mr B Stokes on behalf of the applicant and
Mr C Keys on behalf of the respondent, the Commission, pur-
suant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

2001 WAIRC 02088
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ROBERT THOMAS HEALEY,

APPLICANT
v.
TRIBUNE RESOURCES N.L,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 20 FEBRUARY 2001
FILE NO APPLICATION 131 OF 1999
CITATION NO. 2001 WAIRC 02088
_______________________________________________________________________________

Result Dismissed
Representation
Applicant Mr K. Trainer appeared on behalf of the

applicant
Respondent Mr Galic appeared on behalf of the

respondent
_______________________________________________________________________________

Reasons for Decision.
(Ex tempore)

1 The matters subject to this application relate to an alleged
employment contract which was said by the applicant to
have ended on 9th December 1995. Some 4 years later, on
2nd February 1999, an application was filed in this
Commission seeking orders for alleged unpaid contractual
benefits. The application has been listed variously. First
on the 5th July 1999 then on 12th August 1999 and then
on 16th September 1999. There was a listing vacated on
the 25th February 2000, there was a proceeding on the
29th May 2000 and there have been other attempts to list
the matter that have not come to fruition.

2 It was recorded on the transcript of proceedings on 16th

September 1999 that there are proceedings between these
parties in the District Court which amongst other things
encompass the whole of the claim in this matter. That
application is alive and according to Mr Trainer who
appeared for the applicant in this proceeding is being
pursued by the applicant, by way of him seeking advice
from Counsel. That is not the first time that the applicant
has said he was seeking advice about proceedings in the
District Court. That has happened before and as a result
the matter was adjourned. The time has been reached that
a decision has to be made whether the application is viable
in this Commission. In my view clearly it is not. To dismiss
the application for want of prosecution now would not
interfere with the claim in the District Court involving
the same issues. It is not in the public interest to continue
these proceedings and there is no prejudice to the applicant
as he still has a forum to ventilate his claims.

3 I have decided that at it is appropriate that the application
be dismissed for want of prosecution. I intend to do so.

4 After the Commission arrived at its decision, Mr Trainer,
who appeared for the applicant advised that he had
intended to seek leave to discontinue the application. Mr
Galic, of Counsel, who appeared for the respondent
opposed the application to withdraw.

5 I have decided that the application should, because of the
history described in these Reasons, be dismissed for want
of prosecution.
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2001 WAIRC 02089
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ROBERT THOMAS HEALEY,

APPLICANT
v.
TRIBUNE RESOURCES N.L,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 20 FEBRUARY 2001
FILE NO APPLICATION 131 OF 1999
CITATION NO. 2001 WAIRC 02089
____________________________________________________________________________

Result Dismissed
____________________________________________________________________________

Order.
HAVING heard Mr K. Trainer on behalf of the Applicant and
Mr Galic (of Counsel) on behalf of the Respondent, the Com-
mission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979 hereby orders—

THAT the application be, and is hereby dismissed for
want of prosecution.

(Sgd.) J. F. GREGOR,
[L.S.] Commissioner.

2001 WAIRC 01906
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES GEOFFREY STEPHEN HINCKS,

APPLICANT
v.
DARRELL CROUCH AND
ASSOCIATES PTY LTD,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 31 JANUARY 2001
FILE NO APPLICATION 1320 OF 2000
CITATION NO 2001 WAIRC 01906
________________________________________________________________________________

Result Application alleging denied contractual
entitlements granted in part and
adjourned.

Representation
Applicant Mr G.S. Hincks on his own behalf as the

applicant.
Respondent Mr D. Crouch on behalf of the

respondent.
________________________________________________________________________________

Reasons for Decision.
1 The Commission has before it a claim by Mr Hincks that

he has been denied benefits under his contract of
employment. Both Mr Hincks and Mr Crouch, the
principal of Darrell Crouch and Associates Pty Ltd, gave
evidence. As a result of the hearing of this matter, the
parties have agreed to adjourn the proceedings to enable
them to meet and calculate the entitlements which may
be due as a result of the evidence before the Commission

2 It remains for the Commission to decide whether in
September 1999, and again in December 1999, Mr Hincks
was dismissed and re-employed. The significance of this
issue is that the benefits claimed by Mr Hincks in this
application are contained in writing in the Sales
Representative Employment Agreement of 17 May 1999.
This document contains the essential terms of the contract
of employment between Mr Hincks and the respondent.
If Mr Hincks’ employment was terminated in September
1999 then that contract of employment came to an end
and with it the benefits he claims.

3 However, on the evidence, on each occasion that the
respondent says it dismissed Mr Hincks, the respondent
also says that it relented and reinstated him or otherwise
allowed him to “carry on”. The issue then is not so much
whether there was a dismissal on each occasion but
whether, upon re-employment, the two benefits he claims
formed part of the conditions of the new contracts of
employment.

4 It states the obvious to say that if Mr Hincks was dismissed
on one, or on both occasions as the respondent alleges,
then the contract of employment in existence at the time
the termination occurred of itself ended. However, it also
states the obvious that when the respondent relented and
re-employed Mr Hincks, Mr Hincks and Mr Crouch were
perfectly free to agree to any terms and conditions
including the ones that applied at the time of dismissal.
If, as here, the two parties cannot agree what terms and
conditions were agreed, it is necessary for the Commission
to assess from the evidence what is more likely to have
been agreed.

5 In attempting to decide what is more likely to have been
agreed, I take into account the following from the written
evidence—

(1) The terms of Mr Hincks’ original employment
are set out in writing (exhibit 1). He was employed
as the Sales and Investment Manager (Country).
Correspondingly, if Mr Hincks was dismissed and
re-employed on two occasions, the new contracts
of employment were not put in writing. The fact
that Mr Hincks’ employment conditions were
originally recorded in writing might lead to the
conclusion that the respondent had a practice of
recording employment conditions in writing. The
fact that there were no other written contracts of
employment might allow the inference that Mr
Hincks’ terms and conditions of employment did
not change even when he was “re-employed”.

(2) The copy of Mr Hincks’ group certificate for the
year 1 July 1999 to 30 June 2000 (exhibit C)
records Mr Hincks’ period of employment as
being “from 1-7-99 to 13-5-00”. That is, it records
one continuous period of employment. It does
not record broken periods of employment in Sep-
tember or December. From this it is open to
conclude that if Mr Hincks was dismissed, he was
re-employed in such a way that the respondent
treated his service as continuous, that is, without
a break.

(3) The schedule of commissions and advertising ex-
penses prepared by Mr Hincks (exhibit 2) shows
a nil expenditure by him on advertising for the
month of September 1999, but shows expendi-
ture on advertising for August, October,
November, December 1999 and January 2000 and
beyond of comparable figures. From that con-
sistent pattern it may be reasonable to conclude
that Mr Hincks’ employment duties did not
change. It supports his oral evidence that he just
did the same work throughout.

(4) The respondent’s internal record of commis-
sions for representatives (exhibit D) records a
similarly consistent pattern for other than
October 1999.

6 With the above in mind, I turn to consider the evidence
of Mr Hincks and of Mr Crouch. Mr Hincks concedes
that he had discussions with Mr Crouch in September
and December. He maintains however that in September
Mr Crouch “was going to fire me” but that he did not in
fact do so. He agrees that he was dismissed in December
1999, but he says that there were no discussions or words
between him and Mr Crouch regarding his employment
conditions when he was re-employed. As far as he can
recollect it was “just an ongoing thing, as though nothing
had happened”. From this, the Commission concludes
that Mr Hincks’ evidence is that even if he was dismissed,
he was re-employed shortly afterwards and continued to
do the work that he did before and on the same terms and
conditions of employment as before.
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7 The evidence of Mr Crouch, however, is that Mr Hincks
was dismissed on both occasions, that is in September
1999 and in December 1999. In September, some two to
three days after the dismissal, Mr Crouch “relented and
put him back on” and allowed Mr Hincks to carry on
with his employment. In December, he recollects
reinstating Mr Hincks some weeks later but as a sales
representative only, and not as Sales and Investment
Manager (Country).

8 However, Mr Crouch’s evidence is not clear as to what
terms and conditions were actually discussed and agreed
when Mr Crouch was re-employed in both September
and December even if Mr Crouch’s intention was that
Mr Hincks would not be receiving the over-rider
commission. Mr Crouch acknowledges that there were
no further written conditions of employment and that the
re-employment of Mr Hineks was on a verbal basis.

Conclusion
9 The approach of the Commission is as follows. The onus

is upon Mr Hincks to prove his claim. He claims that he
was continuously employed and on the same terms and
conditions throughout. I conclude that he has made out
his claim in relation to the alleged dismissal which
occurred in September 1999. It is consistent with all of
the documentary material, and from my assessment of
the language used by Mr Crouch, that Mr Hincks was
allowed “to carry on”. That is to say, even if Mr Hincks
had been dismissed, when he was re-employed he was
re-employed on the same terms and conditions of
employment as applied previously.

10 The significance of this conclusion is that after September
1999 Mr Hincks remained entitled to the 8% advertising
incentive due to a sales representative and also the 3%
over-rider commission due to his position as Sales and
Investment Manager (Country).

11 Mr Hincks faces a similar task in relation to the December
dismissal. The evidence on this issue is somewhat clearer
because Mr Hincks concedes he was indeed dismissed.
His evidence is supported by the written notification of
dismissal faxed to him (exhibit A) which he agrees he
did receive. I find that Mr Hincks was dismissed on 23
December 1999 and his entitlement to both claimed
conditions of employment ended then.

12 As to the issue of the terms and conditions which applied
following his re-employment, Mr Crouch is quite certain
in his evidence that Mr Hincks would be re-employed
only as a sales representative and not as Sales and
Investment Manager (Country). Mr Crouch does not agree
with that evidence, however after a consideration of the
words used in the facsimile of 23 December 1999 (exhibit
A) it cannot be said that Mr Hincks has shown that he
continued as Sales and Investment Manager (Country)
rather than merely as a sales representative. The words
used by Mr Crouch in the facsimile, that is “the way you
have conducted yourself over the past week or so” and
“you do not represent this company in any capacity as of
receipt of this document” and finally “we ... find it strange
that you have had trouble communicating direct. You have
created this situation yourself” seems to indicate a far
more serious lack of confidence between Mr Crouch as
employer and Mr Hincks as employee that I have
reservations whether Mr Hincks “carried on” as before.
At best, the evidence of Mr Hincks that his conditions of
employment did not change after his dismissal on 22
December is balanced by the evidence of Mr Crouch that
Mr Hincks did not continue as Sales and Investment
Manager (Country). Mr Hincks has not discharged the
onus on him in this regard and I find that the entitlement
of Mr Hincks to the over-rider commission claimed has
not been established past 23 December 1999.

13 It follows that the calculations to be undertaken by the
parties in those matters which are adjourned should be
taken to 23 December 1999 in relation to the claim for
over-rider allowance.

14 An Order will issue encompassing the conclusions
reached in this Decision. The Order finalises this issue
but does not finalise the proceedings which otherwise
remain adjourned in accordance with the directions given

by the Commission at the conclusion of the hearing. The
Order to issue is not able to be revisited by the parties
when, and if, formal proceedings resume before the
Commission on the matters for which the adjournment
has been granted.

15 The Order to issue now issues initially as a Minute and
the parties are requested to advise the Commission within
two working days if the text of the Minute does not
embody the Decision which has been reached. If the text
of the Minute does embody the Decision which has been
reached, the Order will issue in that form. If either Mr
Hincks or Mr Crouch believes a change to the text is
necessary for it to more accurately embody the Decision
which has been reached, he is requested to advise the
Commission and the other party within the two day period
and the Commission will consider the suggested change
before issuing the Order.

2001 WAIRC 01960
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES GEOFFREY STEPHEN HINCKS,

APPLICANT
v.
DARRELL CROUCH AND
ASSOCIATES PTY LTD,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 2 FEBRUARY 2001
FILE NO APPLICATION 1320 OF 2000
CITATION NO. 2001 WAIRC 01960
_____________________________________________________________________________

Result Application alleging denied contractual
entitlements granted in part and
adjourned.

Representation
Applicant Mr G.S. Hincks on his own behalf as the

applicant.
Respondent Mr D. Crouch on behalf of the

respondent.
_____________________________________________________________________________

Order.
HAVING HEARD Mr G.S. Hincks on his own behalf as the
applicant and Mr D. Crouch on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979 hereby—

(1) DECLARES that Mr Hincks is not entitled to a 3%
over rider income for all sales generated by other
company representatives’ net commission past 23
December 1999;

(2) ORDERS that so much of application 1320 of 2000
claiming over rider commission past 23 December
1999 is hereby dismissed;

(3) THAT the balance of the application remain ad-
journed pending the further advice of the parties;

(4) THAT the balance of the application may be re-listed
at the request of either party provided that 48 hours’
notice of intention to do so is given by one party to
the other.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.
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2001 WAIRC 02206
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES MATTHEW LEWIS, APPLICANT

v.
WEST SHORE GROUP,
RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 31 JANUARY 2001
FILE NO APPLICATION 1395 OF 2000
CITATION NO. 2001 WAIRC 02206
_______________________________________________________________________________

Result Applicant dismissed unfairly,
compensation awarded
Contractual benefits granted

Representation
Applicant Mr M Lewis on his own behalf
Respondent Mr E Rea as agent
_______________________________________________________________________________

Reasons for Decision.
 (Given extemporaneously and subsequently edited

by the Commissioner)

1 This matter comes to the Commission pursuant to section
29(1)(b)(i) and (ii) of the Industrial Relations Act, 1979
(the Act). The applicant, Mr Lewis, was employed by the
respondent which trades as the Rottnest Tearooms, as a
Duty Manager from 1 May 2000 to 12 August 2000. He
has claimed 6 weeks compensation for allegedly being
dismissed unfairly on 12 August 2000; it being a summary
dismissal. The applicant has claimed the cost of ferry rides
to the island to the value of $45 and this is unchallenged
by the respondent. The applicant has also claimed annual
and/or time in lieu to the value of 2 days pay, after
clarification at hearing. This is unchallenged by the
respondent. That is a sum of $163.20. In respect of any
other outstanding contractual benefits, there is one further
claim for $104 which the application says he is owed due
to an underpayment for a day worked on 9 May 2000.
The respondent accepts that the applicant worked the time
but is unsure whether the amount has been previously
paid.

2 In matters such as this it is the responsibility of the
respondent to effectively discharge the onus as to whether
a summary dismissal was warranted. The respondent has
simply not done so. The evidence which is largely
unchallenged is that Mr Lewis entered the Tearooms after
hours on the 11th of August 2000 with one fellow
employee and two non-staff members and at that time
had a drink or drinks and then left the premises. The value
of the drinks was $7.50 or $15.00. This is common ground
and the applicant readily admitted this to the police when
they were asked by Mr Hutchinson, the Manager and
licensee, to investigate the incident early on the morning
of 12 August 2000. The applicant freely explained, and
was largely unchallenged, his version of the events at the
hearing.

3 What is also unchallenged is that the summary dismissal
of the applicant was based only on this one incident. There
was evidence from Mr Hutchinson that other monies were
missing from the business. It was a substantial amount of
money and the Directors were naturally concerned about
this. However, the respondent does not accuse Mr Lewis.
The summary dismissal also does not relate to any
performance issues on the part of the applicant. In fact
the evidence of the respondent is that the applicant was
performing properly his duties, with the exception of two
occasions. On 17 June 2000 the applicant was spoken to
and again on 9 August 2000 regarding having guests in
his living accommodation. This led to a signed written
warning regarding breach of employment contract
[Exhibit R1], and a proposal to extend the probation
period for a further 30 days.

4 To sidetrack briefly; the contract, which is [Exhibit
MEL2] is quite clear in its terms, and that is the
probationary period concluded and the permanent position
commenced on 1 August 2000. I so find, although it is
not necessary, in deciding this matter, to do so. There has
been no legitimate extension of the probationary period.
On the respondent’s own evidence, the incident leading
to the suggested extension of probation occurred on 9
August 2000, ie after the probationary period expired.
Mr Lewis was not on probation at the time of summary
dismissal.

5 Mr Lewis was dismissed summarily because he was on
licensed premises, afterhours and with company, and he
consumed and provided drinks which he did not pay for
at that time. I have no doubts about the seriousness with
which one should treat stealing from an employer, and
that this may cause a breach of trust, one so serious and
fundamental so as to warrant summary dismissal. My
doubts in this matter relate to how serious one should
treat the actions of Mr Lewis, given the circumstances. I
find the evidence of Mr Lewis very credible in this regard,
particularly as he freely admitted at hearing and to the
police what he did. His evidence simply goes to not so
much that his actions were petty, but that there was nothing
unusual or unacceptable about them given the normal
practice and expectations of the business. I readily accept
his evidence and would prefer it to that of Mr Hutchinson,
having viewed both giving evidence.

6 The evidence of Mr Hutchinson is that the other Duty
Manager informed him about 7.30 am on 12 August 2000
that Mr Lewis had entered the building afterhours. He then
questioned the other staff member who accompanied Mr
Lewis. Some matter of minutes later Mr Lewis was in the
office of his own accord but nothing was raised. If this is a
matter warranting summary dismissal, then at least in the
law it is my view that that matter should have been put to
Mr Lewis at that time. He was supposedly in jeopardy of
losing his employment at that point in time, the matter
having been established, at least to the partial satisfaction
of the respondent. It should at least have been put to him
and he should have been given a chance to actually address
what may or may not have happened. Instead, Mr Lewis
was not questioned until after Mr Hutchinson had spoken
to one of his directors who demanded that the police be
involved and the police questioned Mr Lewis. In summary,
I doubt the seriousness with which Mr Hutchinson viewed
the actions of Mr Lewis.

7 Secondly, this is a staff member who had been charged
with the operation of the whole business, including acting
as the licensee, for a month only a matter of weeks earlier,
and there is no record and no suggestion by the respondent
that there was any digging into the takings or any breach
whatsoever; yet a matter of a drink be it $7.50 or be it
$15 all of a sudden comes up to warrant instant dismissal.
In all of these circumstances I find that Mr Lewis was
unfairly dismissed on 12 August 2000. I also find that it
is impracticable for him to return to his employment with
the Rottnest Tearooms, particularly given the nature of
allegations made against him and the alleged discussions
with other employers of Mr Lewis post the dismissal.
Whilst I make no findings regarding these alleged
discussions, as it is not necessary to do so, I do not
consider Mr Hutchinson’s evidence of these events
credible.

8 No award for compensation by way of injury was sought
and I make no such order. What I would award is the
applicant’s claim for compensation as requested, which
is 6 weeks’ wages, that is a sum of $2,448 net. The
applicant has made appropriate attempts to find alternative
employment and his loss is clearly more than he has
sought in compensation.

9 My order would cover the amounts that are agreed as
owed, namely $45 and $163.20, if they have not been
discharged prior to the order being finalised and perfected.
As to the sum of $104 which is in some contention, on
Mr Hutchinson’s evidence Mr Lewis worked that day.
The issue is whether he was in fact paid for that day.
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Now, I have no record of that before me but I find it more
probable that Mr Lewis was not paid that amount, and I
invite the parties to clarify that before the order is
perfected.

2001 WAIRC 02267
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES MATTHEW LEWIS, APPLICANT

v.
WEST SHORE GROUP,
RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 9 MARCH 2001
FILE NO APPLICATION 1395 OF 2000
CITATION NO. 2001 WAIRC 02267
_______________________________________________________________________________

Result Applicant dismissed unfairly,
compensation awarded Contractual
benefits granted

Representation
Applicant Mr M Lewis on his own behalf
Respondent Mr E Rea as agent
_______________________________________________________________________________

Order.
HAVING heard Mr M Lewis on his own behalf and Mr E Rea
on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby—

(1) DECLARES that the above named Matthew Lewis
was harshly, oppressively or unfairly dismissed by
the above named respondent on the 12th day of Au-
gust 2000; and

(2) ORDERS that the said respondent do hereby pay
within seven days of the date of this order, as and by
way of compensation, the amount of $2,448.00 net
to the said applicant, Matthew Lewis.

(3) ORDERS that the said respondent do hereby pay
within seven days of the date of this order, as and by
way of denied contractual benefits, the amount of
$312.20 to Matthew Lewis.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

2001 WAIRC 02013
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES RYAN MISTRY, APPLICANT

v.
PAHTH TELECOMMUNICATIONS,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 14 FEBRUARY 2001
FILE NO APPLICATION 1939 OF 2000
CITATION NO. 2001 WAIRC 02013
_______________________________________________________________________________

Result Application alleging denied contractual
entitlements struck out for want of
prosecution

Representation

Applicant No appearance on behalf of the applicant.

Respondent Mr G. Jacka on behalf of the respondent.
_______________________________________________________________________________

Order.

WHEREAS an application was lodged in the Commission
pursuant to section 29 of the Industrial Relations Act 1979;

AND WHEREAS a conference between the parties was
convened on 1 February 2001;

AND WHEREAS the applicant failed to attend the confer-
ence;

AND WHEREAS the respondent attended the conference
and foreshadowed that the respondent may seek an order
against the applicant for its costs of attending the conference;

AND WHEREAS by letter dated 1 February 2001 the Com-
mission informed the applicant that it would strike out his
application for want of prosecution unless he provided to the
Commission a satisfactory reason as to why he was unable to
attend the conference without notice to either the Commis-
sion or the respondent;

AND WHEREAS the applicant has not contacted the Com-
mission subsequent to the conference and up to and including
the date of this order;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby orders—

(1) THAT the application be struck out for want of pros-
ecution.

(2) THAT there be liberty to the applicant to apply, no
later than within 7 days of the date of this Order, for
an order for costs incurred as a result of the appli-
cant’s non-attendance at the conference held on 1
February 2001.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

2001 WAIRC 02084
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

PARTIES RYAN MISTRY, APPLICANT

v.

PAHTH TELECOMMUNICATIONS,
RESPONDENT

CORAM COMMISSIONER A R BEECH

DELIVERED MONDAY, 19 FEBRUARY 2001

FILE NO APPLICATION 1939 OF 2000

CITATION NO. 2001 WAIRC 02084
_______________________________________________________________________________

Result Correcting order issued.

Representation

Applicant No appearance on behalf of the applicant.

Respondent Mr G. Jacka on behalf of the respondent.
_______________________________________________________________________________
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Order.

Pursuant to the powers conferred on me under the Industrial
Relations Act 1979, I the undersigned Commissioner of the
Western Australian Industrial Relations Commission, hereby
order—

 THAT the Order issued by the Commission in appli-
cation No. 1939 of 2000 on the 14th day of February 2001
shall be corrected by deleting the words “liberty to the
applicant” in Order (2) and substituting therefor “liberty
to the respondent”.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

2001 WAIRC 02070

 WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CHRISTINE NICHOLS, APPLICANT

v.

DERBARL YERRIGAN HEALTH
SERVICE INC, RESPONDENT

CORAM COMMISSIONER P E SCOTT

DELIVERED THURSDAY, 15 FEBRUARY 2001

FILE NO/S APPLICATION 1536 OF 1999

CITATION NO. 2001 WAIRC 02070
_______________________________________________________________________________

Result Application alleging unfair dismissal
dismissed

Representation

Applicant The Applicant on his own behalf

Respondent Mr J Brits (of Counsel) for the
Respondent

_______________________________________________________________________________

Reasons for Decision.

1 This is an application made pursuant to s.29 (1)(b)(i) of
the Industrial Relations Act 1979 by which the applicant
claims that her employment with the respondent was
terminated in a harsh and unfair manner, and that the
dismissal was both substantively and procedurally unfair.
The history of this application and its eventual hearing is
a long one.

2 The application was filed on 7 October 1999. A Notice
of Answer and Counter Proposal, in detail, was filed on 4
November 1999.

3 On 10 November 1999 the applicant’s then agent filed a
Request for Hearing. A conciliation conference was
scheduled for 13 December 1999 and this conference not
having resolve the matter, it was listed for hearing for
May 2000. On 27 April 2000 the applicant’s then agent
advised the Commission that she was no longer
representing the applicant. The applicant advised the
Commission that she would put in writing an application
to adjourn the up coming hearing to enable her to obtain
alternative representation.

4 In the week prior to the hearing the applicant again
contacted the Commission and forwarded a written
request for an adjournment. The respondent at that time
objected to the adjournment because of the amount of
time which had passed since the termination, and for other
reasons.

5 In the intervening period, the applicant advised the
Commission of attempts made by her to obtain
representation. On 9 May 2000, the hearing convened
and the applicant formally sought an adjournment. At
this point the respondent did not object to an adjournment
being granted and the hearing adjourned, on the basis
that the applicant was to advise the Commission of her
intentions as soon as possible. It then took a number of
telephone calls and letters from my Associate to the
applicant seeking her advice as to the status of the matter
and of her intentions. It was not until 9 August 2000,
some three months later, that the applicant advised that
she wished to proceed to hearing and dates for hearing in
January 2001 were confirmed.

6 On 23 January 2001 the hearing commenced. The
applicant has given evidence of her employment and of
her termination. Evidence was also given by her mother,
Shirley Elizabeth Lowden, as to the applicant’s personal
circumstances, her commitment to Aboriginal health and
the support she believed the applicant ought to have
received from the respondent. There was also evidence
from Clive James Kearing, the applicant’s partner, as to
the stress he observed the applicant to be under in the
time leading up to her dismissal, and that there had been
some unspecified backlash within the Aboriginal
community. Against whom the backlash was directed was
not stated.

7 At the conclusion of the applicant’s case, the respondent
submitted that there was no case to answer. It was said
that on the balance of probabilities the applicant had not
discharged the onus which falls to her, that she was not a
credible witness and that she had not demonstrated that
there had been either substantive or procedural unfairness.
On the other hand the applicant says that her evidence is
reliable and that she has demonstrated her case.

8 The respondent provides medical and health services to
the Aboriginal community in Perth. The applicant
commenced employment with the respondent on 27
October 1997 and that employment ended on 13 October
1999. On appointment, the applicant was the Diabetic
Co-ordinator, Level 7. During the course of her
employment, the position was reviewed and it became
Program Manager—Diabetes and Heart Health, also at
Level 7. At some unspecified point, the applicant took
responsibility for Health Promotion, although this was
not formally included in her Duty Statement. The
responsibility included co-ordinating a group of other
employees involved in this area.

9 The applicant’s employment history with the respondent
shows that all did not go well. The applicant’s evidence,
and other documentation, record issues arising in a
number of areas, including personal conduct, work
performance, acceptance of responsibility and other
matters. There was evidence that in October 1998, the
applicant attended a work-related function in Quairading
where the applicant was to represent the respondent. The
applicant’s behaviour, during the course of the visit, was
the subject of criticism. She says that an issue relating to
her behavior is private and personal on the basis that the
incident concerned took place on the night prior to the
event where she was representing the respondent and
therefore cannot be taken into account. However, page 3
of Exhibit 4 is a letter from the applicant to the
respondent’s Director, dated 14 October 1998, wherein
the applicant says:

“I would like to forward an official apology for the
incident that took place in Quairading on Friday 9th

October 1998. My behaviour was unacceptable and
unprofessional. I will endeavour to perform at all
times to the standard required of me as a manager
and as an employee of the Derbarl Yerrigan Health
Service.”

10 On 19 November 1998, the applicant’s housing of the
respondent’s vehicle was removed, with the record
showing that the applicant had “had several warnings
about the unacceptable state of the vehicle”, and the



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.890

applicant tendered her resignation either in protest or
because it made the transporting of her children to day
care difficult. This resignation did not eventuate. In her
letter of resignation, and in her evidence, the applicant
denied responsibility for her children being sick, and for
spilling milk and yogurt in the car.

11 In February 1999, as part of a Performance Management
Appraisal, a list of tasks was set for the applicant to
achieve. There was to be a review of the performance of
those tasks on the 28 June 1999, by Ms Sandra Harben,
Acting Deputy Director for the respondent.

12 By letter dated 24 June 1999, Sandra Harben recorded
“some serious concerns again in relation to the
Diabetic Heart Health Program”, listing ten items of
concern and noting that “a decision will be made as to
your future employment with Derbarl Yerrigan Health
Service”.

13 On 28 June 1999, an appraisal of the tasks set in February
1999 was done by Ms Harben. On a scale of 1-5, 1 being
“did not meet agreed work requirements”, and 5 being
“exceeded all agreed work requirements at a high
standard”, the applicant received one 3, two 2s and the
remaining five items were rated at 1. As Section Manager
she commented in the appraisal that “Christine has failed
most major tasks”.

14 On 16 July 1999, there was a meeting between the
respondent’s Director, Mr Wilkes, the applicant, Sharon
Bushby and Della Boys. Notes of the meeting were
confirmed by the applicant as being reasonably accurate.
Those notes record—

“Performance Interview 16 July 1999
Present: Ted Wilkes, Christine Nichols, Sharon
Bushby and Della Boys.

Purpose: To discuss Christine’s ability to carry out
the duties of the program manager for Diabetes and
Heart Health, Level 7.
• Ted has respect for Christine as a person but has

concerns about her ability to fulfill the responsi-
bilities of the position.

• Presented Christine with two (2) options—

Option 1—
– Remain in her current position of Program

Manager Diabetes/Heart Health

– Ted and Sandra Harben to set Christine tasks
and short-time lines in which to achieve those
tasks.

– The workload to be discussed with Christine.

– There are to be no more excuses impinging
on the workplace and job—

a) Blaming others

b) Blaming family and personal issues

c) Expecting too much of the organisa-
tion.

– This option is an opportunity for Christine to
prove she can do the job and operate as a Level
7.

Option 2—
– Christine to take on the Early Detection

Screening position.

– This is not a managerial position.

– Lower classification and salary.
– Less strenuous.

• Christine is to have time to think about the op-
tions.

• Ted pointed out he fully supported Christine’s
Manager, Sandra Harben.

Christine’s response—

• Didn’t need time to reflect on the options. Chose
option 1.

• Duties Statement does not reflect her current duties.
• Other jobs are preventing her from carrying out her

duties e.g. Task Force, NAIDOC and catering.
• Requests a Level 7 description as per the ACO Award.
• Acknowledged a drop in performance and the fact

that outside issues were causing a problem.
• Offered Ted a list of achievements so far. Ted ac-

knowledged there had been achievements but pointed
out that there are still problems. Christine needs to
be accountable to her immediate manager—Sandra
Harben. The work performance was up to Christine.

• Christine felt there was confusion between her per-
formance and the program’s performance.

• Not an adequate opportunity to address the perform-
ance appraisal. Christine was pushed into it,
appointments cancelled.

• Manual is in draft form.
• Christine not totally responsible for the 1st Aide train-

ing. Was Jocelyn’s responsibility—has now
rescheduled the training.

• Financial report—was waiting for Neil. Now has the
report.

• Planning days have been organised for the DET team.
• Concerned about the service delivery part of her role.

Finds it difficult to manage the program and actu-
ally deliver the service. Ted pointed out that this was
not the forum to address this issue. To be dealt with
in a later session.

Ted pointed out there are two sides to the argument. At a
Level 7 expected to have outcomes, expected to be ac-
countable.

– Assistance is given to achieve. Christine’s manager
has done this.

– Christine advised once it was recognised that the out-
comes were not being achieved. The organisation
has the right and obligation to do this.

– Christine now has another chance to prove she can
achieve the outcomes.

Christine is responsible for the success of the program,
responsible for ensuring the outcomes are achieved i.e.
responsible for ensuring staff under her are carrying out
their duties.
Actions—

1. Ted and Sandra to set tasks and timelines.
2. Workload discussed with Christine.
3. Duty Statement reviewed. Suggested that a third

party, e.g. Union representative assist with this task.
4. Christine to be managed by Ted and Sandra.”

15 By letter to the applicant dated the 21 July 1999 the
Director recorded the outcomes of the meeting of 16 July
1999 as follows—

“Dear Christine,
The outcome of your performance review held on
Friday 16th July 1999 is as follows—
• Your performance as the Program Manager for

Diabetes/Heart Health at a Level 7 has not been
at an acceptable level.

• Sandra Harben and myself will give you set tasks
to achieve with time-lines.

• You will have weekly meetings with Sandra
Harben to discuss your progress.

• Your Duty Statement to be reviewed. A Union
Representative to be invited to be part of the proc-
ess.

I presented you with two options in regard to your
continued employment at the Derbarl Yerrigan Health
Service. You freely chose to continue in your cur-
rent position. I accept your decision but want to make
it clear that you are being Performance Managed
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by Sandra Harben and myself, to assess your suit-
ability to continue working as a Level 7. There are
to be no more excuses impinging on the workplace
or job. You are responsible for the program and re-
sponsible for ensuring the staff under you carry out
their duties.
The period of this current performance management
will not exceed three months. During this time the
expectation is for you to be operating at the full po-
tential expected of a Level 7 and to be carrying out
the duties as per your Duty Statement.
Yours sincerely”

16 There is evidence of the applicant applying for leave
for one day, being 13 August 1999, on the 9 August
1999 to attend a funeral in Meekatharra. However,
she also took 12 August 1999 off without prior ar-
rangement, and did not make application for that
leave until she returned on 16 August 1999. While
she was away, with her children in the vehicle, she
ran out of money and petrol and had to contact the
respondent to seek assistance. This assistance was
provided.

17 On 17 August 1999, at a meeting between the appli-
cant, her Union Representative, Sandra Harben and
Della Boys, the applicant’s position’s JDF was re-
viewed and changes were agreed to by all parties.
The applicant was then set eight tasks and there was
to be a report at the end of September.

18 On 13 September 1999, the applicant was advised
of Ms Harben having further concerns regarding her
ability to perform in her current position. Concern
was expressed about her recent two weeks’ absence,
allegedly due to stress. The applicant says that she
provided a medical certificate from a private doctor
rather than from the respondent’s medical service,
however, her evidence under cross-examination
about presenting the certificate to the respondent was
unconvincing.

19 In her expression of concern regarding the applicant’s
performance, Ms Harben went on to say that she
had reviewed the tasks set on 17 August 1999, not-
ing that some were due for completion the previous
month, and that she had had no indication that the
tasks had been met. The applicant was advised that
an immediate update was required by the Director
and herself, and that the applicant was to meet with
them at 3.00pm that day. She was invited to have
someone present with her. She was also advised that
“an explanation is required as to why your employ-
ment within this organisation should continue”.

20 The applicant says that she prepared a report show-
ing that almost all of the tasks set had been completed
or were well on the way to completion within the
time frame set. The applicant says that she also re-
ferred to the fact that documents were available
within the respondent’s computer system, which
demonstrated the progress she claimed to have made.
Further, she says that a number of those documents
had been emailed to Ms Harben.

21 The applicant’s evidence in respect to the tasks set
for her is as follows—
Task 1—Develop a twelve month action plan.
The applicant says she sent an email, dated the 6th

August 1999 to Ms Harben, attaching a document
entitled “Diabetes and Heart Health Program—
Action Plan for 1999/2000”. This task appears to
have been done, however, it appears, too, that this
was part of one of the tasks set for the applicant in
February 1999 and simply re-submitted in July 1999,
not having been completed by that time. In cross-
examination, the applicant was challenged as to
whether or not the document to which she referred
was actually sent to Ms Harben.
Task 2—Setting up an Advisory Committee
The applicant says that the first meeting of Healthway
Advisory Group for Early Detection Community
Awareness was set for the 25 August at 10.00am,

and her report says that minutes and agenda had been
completed. No copy of the minutes or agenda were
submitted in evidence. Under cross-examination, the
applicant stated that Ms Harben had allocated this
responsibility to her but subsequently withdrew it
from her management.
Task 3—Develop Health Promotions calendar with
other Health Promotions Staff.
The applicant has provided to the Commission a copy
of an email regarding an agenda for a meeting on
the 26 July. She also included an agenda and a cal-
endar. It is noted that this is dated prior to the 17
August review.
Task 4—Organise Basic Life Support training for
Karawara Community—Senior—12 staff (3 days),
Basic clients—10 (1 day).
The applicant says that this task was complete, how-
ever, there was no information to support or
demonstrate that this was so.
Task 5—Develop a timetable for Derbarl Yerrigan
Heath Service staff to participate in Senior First Aid
updates. One completed by the end of September
1999 (transport). Page 118 of Exhibit 3 is an email,
which refers to an attachment, which is said to be
the calendar. The email indicates that this is draft
form, however, the attachment was not produced in
evidence.
Task 6—Develop a budget plan to present to Sandra
by the 2nd week of September.
The applicant says that she was intending to work
on this on the afternoon of the meeting with the Di-
rector and Ms Harben and that this task was almost
completed. It is notable that the list of tasks set re-
quired this to be completed by the second week of
September, not during or by the end of the week.
The Applicant, in her document which reported
progress, changed the “by the second week” to read
“by the end of the second week”.
Task 7—Continuing work on “Best Practice Manual”
(Clarify) “Staff Diabetes Procedural Manual”.
The applicant says that this was due for completion
by the end of September, by which time her em-
ployment with the respondent had been terminated.
She says her report to the Director, submitted at the
meeting, is an update on progress in this matter. That
report says that it “had been reviewed by all sites
except Central. Staff has been requested to provide
comments and suggestions. An evaluation of what
has been completed is being compiled”. It is noted
that this was an issue which was the subject of the
February review.
Task 8—Identify Issues Relevant to Heart Health and
the SCGH Resource Unit—Prepare issues paper re-
garding the relationship/collaborative partnership.
In evidence the applicant said that a meeting was set
for the week after her termination, yet her report said
“a meeting will be set”, the inference being that it
had not, at that time, been set.

22 The applicant says that Tasks 1, 2 and 3 were all completed
by 17 August 2000 when they were included in a list of
tasks for her to complete and that Ms Harben knew that
those tasks were completed.

23 The applicant says that her report showed that almost all
or most of the tasks set for her had been completed and
she reported this at the meeting with the Director and Ms
Harben, but none of her explanations was accepted and
she was dismissed.

24 There is also evidence from the applicant that she was
allocated responsibility for the Health Promotion team
and that because this was not included on her duty
statement, was not one of the formal programs for which
she was responsible for achieving the outcomes required
in the contract for the performance of those programs,
that she was not in fact responsible nor could she be held
accountable for any failings in the Health Promotion team.
She has also given evidence of her view that she should
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not be held responsible for the failings for others within
her team albeit that she was the manager and responsible
for their activities.

25 The test to be applied in a case such as this is whether the
employer has exercised its lawful right to terminate the
employment fairly (Undercliffe Nursing Homes v The
Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service & Miscellaneous, WA Branch (1985)
65 WAIG 385). The question to be answered is has there
been “a fair go all round”? The onus lies with the applicant
to demonstrate that she has been harshly, oppressively or
unfairly dismissed from her employment.

26 The applicant has submitted a substantial number of
documents and has given evidence of her view of the
situation leading up to the termination of employment,
including the lengthy process of counselling which was
undertaken by her employer towards her. She has given
evidence of being advised of the issues for counselling
prior a meeting taking place and of being invited to bring
the union representative. She has given evidence of
particular tasks being set for her and an appraisal of those
tasks being conducted. There is evidence that during the
process of counselling, the respondent put to the applicant
an option of the appraisal process, with her being
performance managed or of her taking a lesser position
within the organisation. She chose to continue in her then
current position and undergo performance management.
The applicant says that she was to have a period of three
months in which to fulfil the tasks set and that she
provided reference to documents within the respondent’s
computer system which demonstrated that she had
undertaken the work required of her. She says that in the
end, on the day of termination, her explanations as to her
completion of the tasks ought to have been accepted by
the respondent, and her employment should not have been
terminated.

27 The applicant has given evidence and been asked, under
cross-examination, about aspects of her conduct. The first
was when she went to Quairading on behalf of the
respondent. Despite her protestations to the contrary
during her evidence, the applicant’s letter to the
respondent correctly acknowledged that this conduct was
“unacceptable and unprofessional”. Her letter was “an
official apology”. It is clear that at the time she viewed
this apology as appropriate, and it cannot now be excluded
from consideration on the grounds that the matter was
private and personal. The applicant’s presence in
Quairading was for work purposes, and she was there as
a representative of the respondent. She properly
recognized this at the time of her apology. I find that her
conduct at this event, notwithstanding her apology, was
a matter on which her employer could rely in its
consideration of her conduct generally.

28 There is also the issue of her lack of care of the
respondent’s motor vehicle, which was her responsibility.
Her evidence was equivocal as to whether she had
previously received warnings as to the state of the vehicle,
although her letter says that she had had no previous
withdrawal of the vehicle. I am satisfied and I find that
she knew that the vehicle had not previously been
withdrawn but that in fact she had had previous warnings
about the state of the vehicle. She gave evidence of a
number of incidents in the car involving her child being
sick in the car, of milk having been spilt in it, and of
yogurt having been spilt on the back seat. The applicant
gave evidence that she offered to have the car detailed,
however, her evidence on this point was so equivocal that
I come to the conclusion that it was not until the issue
was drawn to her attention that she offered to make this
arrangement. The applicant also says that as she and her
children are clients of the respondent, the respondent’s
services are available to them. She says “This means
transport for myself and my children”.

29 The applicant said that she could not be held responsible
for her children being sick or spilling things in the motor
vehicle. I find that the applicant’s attitude in this regard
exemplified her attitude to her work generally in that she
failed to accept responsibility for those things which,

albeit she was not required to personally perform certain
duties, because of the position she held, she was
responsible for those duties being done or not being done
by others.

30 The applicant appears to fail to comprehend that, in
accordance with her own evidence, she was directed to
perform the co-ordination of the Health Promotion
Program and therefore had responsibility for it, regardless
of whether this formed part of her formal duty statement
or not. On other matters, she says that she either
volunteered or simply undertook particular tasks, and yet
fails to recognize that having undertaken to do those tasks,
failings in respect of them are still her responsibility. There
is considerable evidence that on many occasions people
within her team, for whom she was responsible, failed to
attend to arranged appointments, workshops or seminars.
The applicant simply abrogated responsibility on the basis
that she did not have the ability to control other people’s
actions.

31 Part of the applicant’s case is that she was treated
differently from others in the respondent’s employ. She
cites others smoking in motor vehicles in their care as
excusing the state of the vehicle in her care and also says
that her drinking and other conduct at Quairading was
typical of Aboriginal behaviour and therefore should not
count against her. I am not satisfied that she has
demonstrated that she was singled out or discriminated
against. She was, however, held accountable in
appropriate circumstances. I find no unfairness
demonstrated on this account.

32 Having observed the applicant as she gave her evidence,
I find that the applicant’s evidence about a number of
matters was not credible. During her evidence, the
applicant demonstrated a refusal to accept responsibility
for her own conduct, for the work she was to do, and for
the conduct and work of others for whom she was
accountable. It may be that the applicant attempted to
deal with her responsibilities to the best of her ability but
that is not adequate in terms of the performance of the
job allocated to her, particularly when the position she
held was that of a manager at level 7 and she was
responsible for a team of people performing work under
direction. It seems that the applicant may have been under
a considerable amount of stress due to her domestic
circumstances and whilst this might be an explanation
for some of the difficulty and stress she suffered, it is not
a justification for a long-term failure to perform and failure
to be responsible for the performance of the functions
under her control.

33 This lack of responsibility is also exemplified by the
applicant’s bringing at least one child, who had chicken
pox, into the office. Her protestations that she simply
intended to bring the child into the office while she
collected work to take home, so that she could undertake
that work whilst caring for her sick child, was not credible
when that evidence was challenged. There is evidence of
the respondent having given the applicant considerable
assistance in a number of ways, at a personal level, and
also to attain the level of performance required of her.

34 In all of the circumstances, I am not satisfied that the
applicant has demonstrated that the respondent has failed
to fairly deal with her. There is certainly significant cause
for questioning the applicant’s performance, even on the
applicant’s own evidence. There is a significant amount
of evidence as to a counselling and performance
management process. Although the applicant says that
the letter, which is Exhibit 1, dated 21 July 1999 says
that she was to have three months of performance
management, in fact the letter says that the period of the
current performance management “will not exceed three
months”. The letter makes it clear to the applicant that
certain outcomes were expected of her. It records that
there have been two options presented to her in regard to
her continued employment and that she freely chose her
current position and that her performance was to be
managed to assess her suitability to continue working in
that position. The letter indicated that there were to be no
more excuses impinging on the workplace or the job. She
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was reminded that she was responsible for the program
and responsible for ensuring the staff under her carried
out their duties. I am not satisfied that the remaining six
weeks of her employment saw the applicant perform to
such a standard that the respondent should have been
satisfied and continue her employment. The period was
“not to exceed” three months. That does not mean that it
was to be a guaranteed three months. In the time allowed,
which was a reasonable period in the context of the entire
process, the applicant did not satisfy the respondent. The
applicant’s evidence as to the performance of the tasks
set for her does not convince me that the respondent ought
to have been satisfied. Having heard the applicant’s
explanations, and her equivocal and sometimes unreliable
evidence, I am not satisfied that she had completed and
reported on the tasks set for her in a manner she suggested,
or which should have allayed the respondent’s concerns.
I find that the applicant has not demonstrated any
substantive unfairness in her dismissal.

35 There is no evidence that in the process applied by the
respondent to the counselling, task setting and review of
the applicant’s performance that there was any unfairness.
On the contrary, the applicant was counselled in what
appears to have been a reasonable and courteous manner,
she was given ample opportunity to respond to issues
raised with her, she took the opportunity provided, she
was set reasonable time frames and tasks in consultation
with her. The applicant had the opportunity to have
someone present with her during important meetings. I
find that there was no procedural unfairness.

36 In all of the circumstances the application is to be
dismissed.

2001 WAIRC 02067

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CHRISTINE NICHOLS, APPLICANT
v.
DERBARL YERRIGAN HEALTH
SERVICE INC, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED THURSDAY, 15 FEBRUARY 2001
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CITATION NO. 2001 WAIRC 02067
_______________________________________________________________________________

Result Application alleging unfair dismissal
dismissed

Representation
Applicant The Applicant on his own behalf
Respondent Mr J Brits (of Counsel)
_______________________________________________________________________________

Order.
HAVING heard the Applicant on her own behalf and Mr J
Brits (of Counsel) on behalf of the respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

2001 WAIRC 02302
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES EMILIA NOTEBOOM, APPLICANT

v.
THORN AUSTRALIA PTY LTD,
RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 20 FEBRUARY 2001
FILE NO APPLICATION 1506 OF 2000
CITATION NO. 2001 WAIRC 02302
_______________________________________________________________________________

Result Application dismissed for want of
jurisdiction

Representation
Applicant Ms F Askew of Counsel
Respondent Mr D H Schapper of Counsel
_______________________________________________________________________________

Reasons for Decision.
 (Given extemporaneously and subsequently edited

by the Commissioner)
1 Much of the factual aspects of this matter are in essence

agreed between the parties in terms of the history of what
happened and the exhibits chart that out in some detail.

2 The claim is made pursuant to section 29(1)(b)(i) and (ii)
of the Industrial Relations Act, 1979 (the Act) for
compensation for unfair dismissal and also for a denied
contractual benefit being a redundancy.

3 I would make two comments on the submissions at the
outset. Firstly, it is not plain to me at all how both sides
of the application can sit together, other than in the case
of a redundancy for some aspect in terms of the final
dealings with Ms Noteboom to incur some injury.
However, in terms of any compensation for loss, I would
view the matter as either redundancy or income loss, and
not the two together. Therefore I would say that either
Ms Noteboom may get redundancy and some aspect of
injury, but not both aspects of the claim as has been
claimed.

4 Secondly, I would say that I have no difficulty implying
into the contract the notion that redundancy was due. It
has been the evidence from the applicant and the
respondent that at all times Ms Noteboom was either
going to be given a redundancy payment or a job. That
was not disputed between the parties, right from the time
prior to Ms Noteboom’s maternity leave and right up to
almost the time of termination. The distinction of
redundancy as a condition being part of policy or be it in
the contract I do not take highly. This is because part of
the respondent’s case is clearly that they paid out a lot of
people in redundancy. So I would have no difficulty
implying that into the contract.

5 I say that by way of preliminary reasons because they do
not go to the core of the issue here and the core of the
matters in dispute. The core of the matters are simply
and well expressed in paragraph 15 of the applicant’s own
closing submissions.

“15. While a term is “impliable” that the implied term
concerning redundancy itself contained an exclu-
sion that it would not apply if the respondent
obtained acceptable alternative employment for
the employee, and the test as to whether the al-
ternative employment is acceptable or not is an
objective one, the respondent did not offer the
applicant acceptable alternative employment,
given that—

(a) The final purported new position involved
greater responsibility, greater requirements
of skill and experience and higher senior-
ity than the redundant position, with no
increase in salary—the applicant could rea-
sonably regard these increased demands as
unsuitable, especially in view of her change
in family circumstances.
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(b) The applicant did not possess the skills to
perform the purported new position to an
acceptable standard, so that acceptance of
the position might quickly lead to a valid
dismissal on the grounds of poor perform-
ance.

(c) The applicant had reasonable grounds to
conclude, from—

(i) the history of her negotiations with
the respondent;

(ii) her knowledge of the manner in
which the respondent had previously
dealt with other employees;

(iii) the inherent incongruity and implau-
sibility of the final position
purportedly created and offered to
her

that the respondent was not acting in good
faith, but rather had created the position
simply to set the applicant up to fail, so
that she could be terminated for reasons
other than redundancy or resign and the
respondent could thus avoid its contractual
liability to pay her a reasonable redundancy
payment.

(d) The final position purportedly created and
offered to her was not a real position, was
never filled and does not now exist with
the respondent undergoing a further down
sizing of its operations.

(e) The respondent was not in fact acting in
good faith.”

In addition, there is conflict over whether during a
discussion on 13 July 2000 a promise of a redundancy
payment was made to Ms Noteboom.

6 I make no explicit finding on that later point but given all
the circumstances it is clear that Ms Noteboom was to be
given a job not a redundancy. The core of the issue is
whether I, on the evidence, can conceive of this as a
contrived arrangement by the company to in fact deny
Ms Noteboom a redundancy payment. That is the core of
the issue and it is well expressed, in various points stated,
in the applicant’s closing submissions in paragraph 15.

7 Let me turn to the evidence. I would say that having the
advantage of having seen Ms Noteboom and Ms Davidson
and Mr Crane, where there is a dispute on the evidence I
would favour Mr Crane, and I come to the viewpoint that
the applicant was in fact seeking a redundancy at all times
and the company decided that there would not be a
redundancy, there would be a position made available to
her.

8 To go specifically to the evidence, I do not find credible
quite a deal of the evidence given by Ms Davidson in
support of Ms Noteboom, and in dealing with that I deal
with, in particular, the exhibits to do with the last job
offered and also the performance appraisal [Exhibit
EMR1].

9 What they tell me is this. In respect of the performance
review, I have an employee who, on all of the evidence,
her own and the respondent, was in fact a good employee;
very hard working and a good employee. And then I go
to the performance and development review and I find
that she was in fact a very good employee with the
exception of a couple of aspects. One aspect being that
she could perhaps go out and get business rather than
wait for it to come to her, and in relation to point 1
“Creative and Innovative Thinking” in [Exhibit EMR1]
it states—

“Needs to think outside the box more.”
10 Now, they are the two aspects of this performance review,

which is the most recent one prior to her maternity leave
where there is an aspect of not negative comment, but
comment that is less than satisfactory, and in fact the rating
is of a very satisfactory employee.

11 I then compare that against the argument made by the
applicant in respect of whether she may have been

deficient and incapable of performing the job offered,
that is the final job that was offered. I have no quibble
that the first job offered, due to the travel arrangements,
would not have been satisfactory, given Ms Noteboom’s
family circumstances. These are circumstances of which
the respondent should have been well aware.

12 The quibble that the applicant makes in respect of the
final job offered, and where she would say she falls down,
is effectively, and I turn to Ms Davidson’s evidence, that
she lacked a good degree of numeracy. I can see nothing
in the performance appraisal or in her own evidence to
get to the point where a person who was doing the job
that she was doing, the multi-unit manager, would be so
deficient that she could not in fact take up that new job,
and I do not find the evidence of Ms Davidson credible
in that regard.

13 I also turn to the evidence, which is the applicant’s
evidence as well, that she was a very good resource for
people that she worked with. In contrast to the evidence,
the applicant also says, that she had no experience in
relation to managing managers and I find the two to be
inconsistent.

14 In terms of the questions to do with reading or
constructing plans, Mr Crane’s evidence is that at all times
previously she got support and she would have continued
to get support, and I think that is in fact credible evidence.
I think that is exactly what the situation would have been.

15 The further complaint of the applicant is that she would
have had to report to Sydney and that would have given
her some difficulty. My viewing of that evidence is again
that it is not credible, it is more constructed. Most
businesses of a national nature that have offices in Perth
face that same difficulty and get over it daily. So I do not
find that particularly credible.

16 In essence, I do not accept the arguments the applicant
makes in respect of not being competent to perform the
final job that was offered to her. I would find that the job
is in fact comparable, or at least comparable with some
degree of training, and that the applicant’s experience,
given 15 years in the company, and given her management
positions and given the performance appraisal that was
done on her most recently and prior to her maternity leave,
tell me that this is a very good employee who should
have been capable in fact of performing the job that was
offered, given a willingness on her part.

17 For me to find otherwise on the basis of performance, I
would need to go to more than what the applicant has
presented. Putting it a different way, the applicant has
not proven their case in that regard and it is their job to
do so. To go to more, I would also have to find that the
company, in all the processes that were followed, in all
the dealings that were had, had contrived the
circumstances specifically to deny Ms Noteboom a
redundancy payment. This would have to be particularly
so towards the end of the employment relationships not
so much in July of 1999 or April of 2000 and the contact
and discussions they had with Ms Noteboom. On all of
the evidence, I cannot reach that conclusion or that
finding.

18 For all of those reasons, I would dismiss the application
and say that Ms Noteboom has in effect resigned and so
the application is dismissed for want of jurisdiction. If
the resignation had not taken place, no redundancy is due
to Ms Noteboom.

19 Now, let me just turn to one final matter. Whereas the
material in the exhibits, particularly through the final
letters in [Exhibits EN20 and EN21], are perhaps in my
view not as explanatory as they perhaps could be in terms
of Ms Noteboom’s potential loss of job, I think they are
sufficiently clear for the applicant to know that either she
needed to accept the job or in fact the relationship was
going to be at an end, and in that regard in a procedural
sense, I do not find that the respondent has acted
unreasonably so as to cause an unfair termination.
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Order.
HAVING heard Ms F Askew of counsel on behalf of the
applicant and Mr D H Schapper of counsel on behalf of
the respondent, the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the application be and is hereby dismissed for
want of jurisdiction.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

2001 WAIRC 01870
WESTERN AUSTRALIAN
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Representation
Applicant Ms W Buckley of counsel
Respondent Mr M Hotchkin of counsel
_______________________________________________________________________________

Reasons for Decision.
1 At all material times Ian Robert Phippard (“the applicant”)

was employed by BGC (Australia) Pty Ltd (“the
respondent”) as its general manager of the contracting
business. His employment commenced in or about
November 1994 and came to an end on 2 December 1999
in circumstances that are in controversy in this application.
The applicant claims that the respondent unfairly
dismissed him and he seeks compensation. He also
initially sought as a contractual benefit six months’ salary
in lieu of notice in the sum of $86,250 and annual leave
benefits in the sum of $14,264.42. The claim in relation
to salary in lieu of notice was increased to 12 months in
closing submissions. The total contractual claim therefore
being $186,764.42. The respondent totally opposed the
applicant’s claim and said that he was not unfairly
dismissed and was not entitled to any notice or payment
in lieu thereof, in all the circumstances.

Background
2 The applicant commenced employment with the

respondent in the position of general manager pursuant
to the terms of an oral contract of employment. The
applicant’s contract of employment contained no
provision for notice of termination of employment. The
applicant’s total remuneration package, as at the date of
the termination of his employment comprised the
following—

(a) A base salary of $125,800;
(b) Three novated car leases to a total value of

$32,372;
(c) Superannuation contributions in the sum of

$11,951; and
(d) A salary sacrifice amount of $2,377.

3 The circumstances leading up to the termination of the
applicant’s employment will be dealt with in detail below
when I consider the evidence. However, in brief, the
applicant, on or about 2 November 1999, attended a
meeting with the respondent’s executive chairman, Mr
Buckeridge and its company secretary, Mr Teo. At this
meeting, Mr Buckeridge told the applicant that he was
concerned about the level of business expenses claims
made by the applicant as the respondent’s general
manager, and with his performance. It appeared to be
common ground that at no stage prior to this meeting
had the applicant been notified by the respondent as to
its concerns in relation to either of these matters. At this
meeting, a number of the applicant’s expenses claims over
the previous two-year period were mentioned and
explanations sought by Mr Buckeridge.

4 As a result of this meeting, the applicant was requested
to submit an expense account reconciliation, explaining
a number of business expense claims over the previous
two-year period. The applicant duly did this as best he
could from records in his possession and other records
supplied by the respondent.

5 Following, on 2 December 1999, a further meeting took
place between the applicant, Mr Buckeridge and Mr Teo.
At this meeting, a number of the applicant’s business
expense claims were discussed. The respondent also
advised the applicant that he was indebted to the
respondent in the amount of approximately $24,000.00
however no particulars of this were given to the applicant.
The respondent was not satisfied with some of the
applicant’s responses to questions regarding his expenses
claims. As a result of this, the applicant’s employment
was terminated at the meeting, by letter of the same date.
The letter required the applicant to cease employment
that day, offered to pay him one month’s salary in lieu of
notice calculated at an annual salary of $125,800. It was
common cause that this sum was not paid by the
respondent.

6 As a consequence of his dismissal, the applicant
commenced these proceedings claiming that his dismissal
was both unfair and unlawful in that—

(a) he never received the notice payment of one
month’s salary or any other amount;

(b) he did not receive any reasons for his dis-
missal;

(c) the respondent did not provide the applicant with
any particulars relating to his alleged perform-
ance or conduct shortcomings;

(d) the applicant was not advised that his employ-
ment was in jeopardy; and

(e) the applicant was not provided with any reason-
able opportunity to respond to the allegations
made by the respondent.

7 It was the respondent’s contention that the applicant had,
by reason of the misuse of the expense system, abused
his position of trust as a general manager justifying his
dismissal. Further, it was submitted by counsel that the
applicant was substantially indebted to the respondent in
the sum of $29,576.90 and that if the applicant was to
succeed in his claim, this sum should be set-off against
any amount awarded to the applicant by the Commission.
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The Evidence
8 The evidence, both oral and documentary, adduced in this

matter was extensive.  Numerous documents were
tendered either directly or as an annexure to witness
statements. The evidence centred on the applicant’s
alleged abuse of the respondent’s expense claims system,
which ultimately led to his effective summary dismissal
on 2 December 1999. As the evidence unfolded, there
was really nothing put by the respondent that went to the
applicant’s work performance in other respects. The case
for the respondent simply was that the applicant, in one
of the most senior positions in the respondent’s group,
breached his duty of fidelity and good faith to the
respondent in engaging in what was described by counsel
for the respondent as a course of “petty rorting”, otherwise
making manifestly excessive expense claims, and also
furnishing claims without adequate documentary proof.

9 The applicant testified that as general manager of the
respondent, he reported to the then managing director of
the respondent, Mr Sweet. The applicant was located at
the respondent’s Hazelmere office. He said that he
discussed with Mr Sweet his remuneration package,
which was agreed as above. Additionally, the respondent
would pay for the applicant’s telephone accounts,
excluding it seemed, international telephone calls.

10 As general manager of the respondent, the applicant was
responsible for the overall control of the BGC Contracting
business, its day-to-day operations, project outcomes,
profitability and the maintenance of business objectives
and business development. Apart from Mr Sweet, as the
managing director of the BGC group, the only other more
senior person than the applicant was Mr Buckeridge.

11 Apart from the money components of the applicant’s
salary package, a salary sacrifice arrangement was in place
such that the applicant could use the allocated sum for
private expenses. To use this system, the applicant would
deal with either Mr Newman, the respondent’s finance
system manager or Mr Edwards, the respondent’s
commercial manager, to order particular items. These
purchases would then be debited against the applicant’s
salary sacrifice account. The applicant testified that he
often found it difficult to reconcile his salary sacrifice
position, because the system would only be updated
infrequently, generally on an annual basis. The applicant
testified that the process to determine the amount for his
salary sacrifice was that he nominated an amount to be
allocated for salary sacrifice towards the end of a
preceding financial year, which amount would be the
relevant amount for the following financial year.

Expense Account System
12 The applicant and other witnesses both for the applicant

and the respondent gave evidence as to the expense claims
system used at the material times. The applicant said that
during the course of his employment, he had a Diners
Club card, a Visa card and a MasterCard, all of which
were in his own name. The respondent supplied him with
fuel cards as part of his three novated leases, under his
remuneration package. The applicant’s Diners Club card
was for both business and personal expenses. He said
that he primarily used it for entertaining both existing
and prospective clients of the respondent. Mr Teo, shortly
after the applicant commenced employment, told the
applicant that he would not receive a corporate credit card,
and should use his own personal credit card for any
business related expenses, and seek reimbursement from
the respondent.

13 The applicant testified that at no stage during the course
of his employment with the respondent was he given any
direction or guidance as to what he could claim as a
business expense. There were no written company policies
or procedures in relation to this matter. It was a question
of judgement to be exercised by the relevant executive.

14 As to client entertaining, the applicant said that the
managing director, Mr Sweet, actively encouraged him
to entertain clients, prospective clients and other staff
members. The applicant viewed client entertainment and
liaison as important and gave evidence that he entertained
clients and staff about twice each week. He said that at

all times Mr Sweet was aware of his entertainment
expenses and its frequency. The applicant gave examples
as to the types of client entertainment he engaged in,
including restaurant meals, functions, and taking clients
to the football and to the theatre.

15 The applicant outlined the usual process with respect to
expense claims. He said that he would gather together
his claimed expenses, including his telephone account,
and attach a front sheet setting out what was claimed.
Annexed to his witness statement as “A 90”, were a bundle
of such front sheets. The applicant testified that if he did
not, for whatever reason, receive a receipt for his
expenditure, then he made a contemporaneous note of
the amount, date and location on a piece of paper and
submitted that with the bundled expenses, to Mr Edwards,
to be processed. In relation to his Diners Club card
statements, the applicant’s practice was when he received
a statement to mark against each itemised expense, either
“BGC” or “IP”, to indicate whether the item was a
business expense for the respondent or a personal expense
of the applicant.

16 Once this was done, Mr Edwards would, it seemed on
the evidence irregularly, perform a reconciliation in order
to determine whether the respondent owed monies to the
applicant or vice versa. There was in effect an offsetting
arrangement, because the respondent would pay the
applicant’s entire Diners Club card account. The applicant
gave evidence that as general manager, he was responsible
for authorising the business expense claims of his
subordinate managers. He said that he applied the same
method of assessment in determining these claims, as he
used himself.

17 Mr Sweet, called on behalf of the applicant, also gave
evidence as to the general position regarding business
related expenses at the respondent whilst he was employed
as managing director. He confirmed that neither the BGC
Group nor the respondent had any policy, procedure or
guidelines in relation to the claiming of business expenses.
His evidence was that there was a general unwritten rule
that staff could claim those expenses used in the genuine
promotion of the BGC group. Mr Sweet said that his
practice in relation to claiming business related expenses
was similar to that adopted by the applicant. He testified
that when making expense claims, he would bundle the
relevant receipts together and note on the back of the
bundle what he was claiming as business expenses, citing
for example, meals whilst travelling on business trips,
fuel used for rental cars on business trips, repairs and
parts for his cars that he had under novated leases and
otherwise for general entertainment of clients. He said
that in relation to the latter, he would generally refer to
his diary to recall the relevant details. Once collated, he
would then give the bundle of documents to Mr Edwards,
to be processed. Mr Sweet testified that at no time were
his expense claims queried by Mr Buckeridge.

18 As to entertainment of clients, Mr Sweet said that he had
occasion to discuss this matter with Mr Buckeridge who
apparently, at a point in time, did not favour client
entertainment. Mr Sweet said that he explained to Mr
Buckeridge that client entertainment was an important
aspect of maintaining and developing clients in order to
grow the business. As far as he understood it, Mr Sweet
said that Mr Buckeridge accepted this as being necessary.

19 Mr Sweet confirmed the applicant’s evidence that he
encouraged the applicant to engage in client
entertainment, as he, Mr Sweet, was not particularly
interested in doing it. He said that he was aware that the
applicant was entertaining clients frequently and he had
the view that the applicant was doing the required amount
entertaining to maintain and develop clients in what was
a growth division within the Group. Mr Sweet said
however, that he was not aware of the actual level of
expenditure incurred by the applicant on client
entertainment. Mr Sweet also added in evidence that he
was never spoken to by Mr Buckeridge as to the level of
expenses incurred by the applicant.

20 As to the entertainment of the respondent’s own staff,
Mr Sweet said that he considered the applicant’s
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expenditure in this regard as being justified in order to
maintain good staff relations, in particular to reward staff
member’s hard work when engaged on tenders and other
projects. He thought that this sort of thing was good for
staff morale.  Additionally, Mr Edwards testified that he
always found the applicant to be open as to claiming his
business expenses, and did not engage in the practice of
shifting some expense claims onto other staff members,
as did, according to Mr Sweet, some other managers of
the respondent. He said that he trusted the applicant and
had no reason to question his judgement.

21 Mr Edwards also gave evidence about a trip the applicant
undertook to the United States of America in 1999 to
attend the “Con Expo”. He said that he discussed the
matter with the applicant and suggested that if he was
interested, then he should go and after he returned they
would discuss to what extent the costs of the trip would
be apportioned between business and personal expenses.
On the applicant’s return from this trip, Mr Sweet testified
that the payment reimbursement was not resolved as at
the time that Mr Sweet departed from the respondent in
or about October 1999.

22 Mr Edwards also gave evidence as to the method of
claiming and reimbursing expenses at the respondent. He
testified that the respondent consented to employees using
their own personal credit cards for both personal and
business expenses. The applicant had been authorised by
the company to use his Diners Club card in this manner.
Mr Edwards confirmed in evidence that the respondent
would pay the entire Diners Club card account submitted
by the applicant, but there would be notations on it to
identify if the account items were the applicant’s personal
expense or a business related expense. In the case of the
system used by the applicant, the respondent would pay
the entire Diners Club card account, and Mr Edwards
would make a note of the amount of business and personal
expenditure. The applicant would then be required to
either reimburse the respondent by submitting a personal
cheque or by electing to offset the relevant amount against
any salary sacrifice arrangement with the company.

23 Mr Edwards said that after reviewing the accounts, he
calculated that there was an amount of some $15,052.67
still owing to the respondent from the applicant for his
private purchases which were charged to his Diners Club
card, and paid for by the respondent following the above
system. Mr Edwards also gave evidence generally about
the respondent’s system of giving cash advances to
employees for travelling. He testified that because the
applicant travelled very frequently, on his evidence as
often as every week or ten days, the applicant would
sometimes wait for several months to claim a number of
trips for cash advance purposes at one time. Mr Edwards
said that once every six months or so, he would raise
with the applicant any outstanding cash advances for
travel purposes that had not been reconciled. Mr Edwards
gave evidence that up to and including March 1999, a
total of some $4,524.00 in cash advances had been given
to the applicant, which had yet to be reconciled with the
applicant’s expenditure whilst travelling.

24 The respondent also had a policy to allow employees to
utilise the respondent’s purchasing power to purchase
goods from some of the respondent’s suppliers. Mr
Edwards outlined three different bases upon which this
could occur, the third being that the employee would elect
to purchase an item on a purchase order and forward a
copy to him for recording as a salary sacrifice claim. He
testified that this system was only available to senior
management who had access to a salary sacrifice
arrangement. The details of these purchases were then
periodically forwarded to Mr Ng, the respondent’s group
financial controller. Mr Ng would then arrange a salary
sacrifice adjustment against the relevant senior manager.
Mr Edwards said that as at the date of the termination of
his employment, the applicant had purchased items to
the approximate value of $12,030.00 from various
suppliers of the respondent. As far as he was aware, the
applicant had yet to reimburse the respondent for these
amounts.

25 As to the method used by the applicant to claim expenses,
Mr Edwards confirmed in evidence that hand written
documents that he had seen in connection with these
proceedings, in relation to expense receipts, were the
applicant’s handwriting. He testified that at the time he
worked with the applicant, there were a number of
occasions where the applicant would submit receipts
written in his own hand. Mr Edwards said that he did not
query these occurrences because he acknowledged that
receipts were not always issued for certain expenses and
that in his position as the general manager, the applicant
had to determine himself what were appropriate expenses
to claim from the company. Mr Edwards said that whilst
he was aware there was a number of hand written receipts,
this fact needed to be considered in the context of the
entire period over which the applicant’s expenses were
scrutinised. Mr Edwards did say that he recalled a few
occasions when he received a hand written receipt from
the applicant for client entertainment, in relation to which
he requested from the applicant the names of the people
who had been entertained. He said that confirmation of
this was sufficient for him to accept the applicant’s claim.

26 It was the applicant’s evidence that at no time did his
expense account claims cause concern for the respondent
during the whole period of his employment. He said that
this was despite the fact that the respondent’s accounts
were audited twice a year. On this issue, Mr Teo testified
that the process of audit was such that relatively small
items such as individual expense claims would not be the
subject of scrutiny by the auditors. Mr Smith, a partner
of Pannell Kerr Forster, the respondent’s auditor, who
was called to give evidence, confirmed this. He testified
that given the size of the respondent’s business, expenses
incurred by the applicant would not be considered material
for audit purposes, and thus would not be scrutinized.
Mr Smith did say however, that if it had come to the
attention of the auditor that the applicant was using
handwritten notes to support expense claims and had
claimed questionable items as business expenses, then
those matters would have been regarded as irregular.
However, he said that they would only be the subject of a
report to the respondent if they occurred on a regular basis.

27 The evidence before the Commission as to the level of
the alleged indebtedness of the applicant to the respondent
noted above, comprising various amounts was set out in
the amended answer and counterproposal.  In his
evidence, Mr Ng said that he was unsure whether the
applicant would have known whether he was indebted to
the respondent at any point in time, from the expense
reimbursement and salary sacrifice system used by the
respondent. His main area of contact with the applicant
was in relation to his salary package arrangements. In his
evidence, he confirmed that the motor vehicles in the
applicant’s remuneration package were for both business
and private usage.

28 Mr Ng gave evidence about the salary sacrifice system
applying at the respondent. He said that the allocation of
a salary sacrifice amount was done annually and there
was at some point during the year, a reconciliation of
amounts to be debited against the employee’s salary
sacrifice. He said that he would rely on an employee to
inform him as to their spending during the year, and if all
of an employee’s salary sacrifice were not spent it would
be carried over to the following year. If on the other hand,
the salary sacrifice amount had been exceeded the
respondent would expect the employee to reimburse it
for that amount or alternatively recoup it from the
following year’s allocation. Mr Ng testified that in relation
to the applicant, as he was very busy and difficult to meet
with, reconciliation’s were only done sporadically in
relation to the applicant’s salary sacrifice arrangements.
In my view, the sporadic reconciliation of the applicant’s
salary sacrifice arrangements and the irregular
reconciliation of his expense claims, is not an insignificant
issue in the context of the events as they unfolded in
relation to this claim and I will return to the consequences
of this later in these reasons.

29 The evidence of Mr Ng also was that the last reconciliation
for the applicant was done in November 1999. A copy of
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his salary sacrifice arrangements for 1998 and 1999 was
annexed to Mr Ng’s witness statement. According to this,
in 1998 the applicant overspent some $3,452.00 on his
salary sacrifice, and as at the end of 1999, the applicant
had overspent an amount of $22,404.00. This latter
amount included expenditure in relation to meals and
accommodation of approximately $10,000.00 for the
applicant’s trip to the United States to attend “Con Expo”.
I should note that this issue was a matter in dispute
between the applicant and the respondent.

30 In relation to motor vehicles, Mr Ng said that every vehicle
that was in the senior employee’s salary package had a
fuel card attached to that vehicle. He said that if the
applicant incurred personal expenses on such fuel cards,
the system was that the employee should note this in order
that adjustments can be made to the salary sacrifice
reconciliation.  These occurred at approximately six
monthly intervals on Mr Ng’s evidence.

Events Leading Up to the Meeting of 2 November 1999
31 The applicant testified that on or about 27 October 1999

Mr Sweet left the company. At this time, the applicant
was away on business. Mr Sweet telephoned the applicant
and told him of his departure from the respondent. Given
the position of the applicant in the respondent, the
applicant tried to contact Mr Buckeridge on 28 October
1999 to discuss his own position. Mr Buckeridge was
not available so the applicant also attempted to contact
Mr Teo. By the time that he spoke with Mr Teo, the
applicant had received a memorandum from Mr
Buckeridge to all employees of the respondent, advising
of the appointment of a new managing director. In
discussions with Mr Buckeridge, the applicant was told
that a meeting would be arranged to discuss the situation.
It was the applicant’s evidence that he had great difficulty
meeting with Mr Buckeridge to discuss any implications
of the new appointment for his position. His evidence
was that generally in the month between this time and
the termination of his employment, he was practically
ignored by the respondent’s senior executives and Mr
Buckeridge. The applicant gave an example of this when
on or about 25 November 1999 the new managing director
arrived at the respondent’s premises, the applicant was
not included in any discussions with him nor even
introduced to him whilst he was on the site.

32 Mr Teo gave evidence that in about the final week of
October 1999, Mr Buckeridge asked him to arrange a
meeting with the applicant to discuss his expense claims.
Mr Buckeridge told him that he thought the applicant’s
expense claims were excessive, and that the applicant was
living like “Mr Hollywood” and a meeting needed to be
arranged in order to discuss these matters. It appeared
that this was prompted by information from another
employee of the respondent. Mr Teo was asked by Mr
Buckeridge to go through the applicant’s expense
accounts in order to prepare for a meeting. This was duly
done with the assistance of other employees in the
accounting department. A summary of expenses incurred
by the applicant was annexure A to Mr Teo’s witness
statement, with all supporting documents in relation to
the expense claims as annexure B. Mr Teo testified that
he then showed the summary of expenses to Mr
Buckeridge prior to the meeting, which had been arranged
for 2 November 1999.

The Meeting of 2 November 1999
33 This took place between the applicant, Mr Buckeridge

and Mr Teo. The applicant said that at this meeting he
was told by Mr Buckeridge that he was unhappy with the
applicant’s performance in running the respondent’s
business. It was the applicant’s evidence that this was the
first indication he had from anyone about his work
performance. The applicant said that Mr Buckeridge then
proceeded to refer to a bundle of the applicant’s Diners
Club card statements and questioned him about expense
claims contained in them. The applicant answered the
questions put to him as best he could, but requested that
he be given the statements in order for him to go through
them in detail and respond to the issues raised. The
relevant period for the statements was between October
1997 and October 1999.

34 Mr Teo also gave evidence about the meeting of 2
November. He said that the applicant was shown the
summary of expenses for the two years 1997 to 1999 and
was asked questions by way of examples, from the Diners
Club card statements. Mr Teo said that he showed the
applicant some of the statements but not all of them. He
referred to certain statements in particular a statement
dated 8 September 1998, in which it was shown the
applicant had visited a particular restaurant twice in one
week. It was Mr Teo’s evidence that Mr Buckeridge was
not pleased with this and said so. The applicant responded
to the effect that he had to entertain clients and staff
frequently. Additionally, a further Diners Club card
statement of 8 April 1998 was shown to the applicant,
which contained a number of entries with the letters “IP”
and the applicant was queried as to why the respondent
was paying for the applicant’s personal expenses. Mr Teo’s
evidence was that the applicant said that he thought this
would be acceptable. There was no mention during the
meeting that the applicant was authorised to incur private
expenses in this way. I pause to note however, that this
allegation was inconsistent with the evidence of the
applicant, Mr Edwards and Mr Newman, as to the system
of reimbursement for expenses, both business and private.

35 Mr Teo also referred to expense claims contained in a
Diners Club card statement dated 8 October 1997 for an
Ansett ticket to Albany and return. The applicant said he
would look into this matter but later admitted this was a
mistake and was a personal expense and not one to be
incurred by the respondent.

36 At the conclusion of this meeting, Mr Buckeridge agreed
to give the applicant all relevant documents and requested
that the applicant provide an explanation for each and
every expense item that the applicant had claimed over
the entire two-year period. He gave the applicant ten days
to respond and in the meantime, directed the applicant
not to incur any further expenses on behalf of the
respondent, without Mr Buckeridge’s personal consent.
Following, a memorandum was sent to the applicant from
Mr Buckeridge dated 10 November 1999, confirming the
outcome of the meeting. Whilst this memorandum
reflected a request for a response from the applicant by
12 November 1999, the respondent agreed to an extension
of this deadline to 24 November 1999, following a request
by the applicant.

37 On 24 November 1999, the applicant sent to Mr
Buckeridge a memorandum containing the information
requested concerning his expense claims. Of note, the
memorandum refers to there being an apparent intention
by the respondent to terminate the applicant’s
employment. Furthermore, reference was also made to
there being no indication, prior to 2 November 1999, that
the respondent had any concerns regarding the applicant’s
performance or conduct, other than Mr Buckeridge’s
comments at the meeting as to the applicant’s luncheon
habits. It was the applicant’s evidence that there was no
response from Mr Buckeridge in relation to this
memorandum.

38 The applicant testified that during the course of this
process, he reviewed all of his Diners Club card statements
over the relevant two-year period and noted “incorrectly
claimed” expenses amounting to approximately $182.00
out of a total amount of expenses claimed for the entire
period of some $42,000.00. The applicant’s evidence also
was that he found it extremely difficult to go back over
his expense claims for the two-year period to justify each
and every claim, given the lapse of time and the need to
locate records for each claim. I pause to note that Mr Teo
also conceded in cross-examination that such a process
would have been difficult for the applicant in the time
given to him for this task. The applicant’s evidence was
that when he did his reconciliation of his Diners Club
card statements for the two-year period, he noted a number
of errors and miscoding about which he gave evidence.
For example, the applicant said that when he was not
sure as to a particular item on his Diners Club statements,
he would note this with a question mark. He said that on
at least two occasions, Mr Edwards or some other officer
of the respondent had entered such items as business
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expenses. An example of this was for an item described
“QF Merchandising $49”. He said that after his
reconciliation following the meeting with Messrs
Buckeridge and Teo on 2 November, he realised that this
was for a computer carry bag he had purchased for use
on business travel.

39 A further example cited by the applicant was an item for
travel described as “Ansett $157”, being a credit or an
unused flight between Perth and Albany. The applicant
said that he did not note anything next to this on his Diners
Club statement, but noticed on the copy given to him by
Mr Edwards, that it had been coded against the respondent
as a business expense. There were a number of other items
of a similar kind, described by the applicant in his
evidence. In particular, the applicant referred to an item
described as “Duxton Hotel $162.80” referred to in his
summary of expenses as annexure A 99 to his witness
statement. The applicant’s evidence was that he detected
that this had been debited against the respondent in error
prior to the meeting on 2 November, and had notified Mr
Edwards of it. This expense would then need to be
reconciled with his overall expenses. There were one or
two others referred to by the applicant and dealt with in
the same way.

40 It is also important to note at this point, that in cross-
examination, Mr Teo conceded that during the course of
the meeting on 2 November, he had no reason to doubt
that the expense claims that were discussed were genuine
business expenses.

41 On receipt of the applicant’s response of 24 November
1999, summarising his expense claims, Mr Teo went
through the various documents in support of the
applicant’s expense claims and noted a number of matters
that he raised with Mr Buckeridge. These claims included
the following—
    (a) There was a handwritten note for car cleaning in

the sum of $13.00 dated 4 March 1998;
(b) There was a handwritten note for dinner dated

July 1998 in the sum of $138.00;
(c) There was a receipt from McDonald’s in Melville

dated 4 September 1998, apparently at 11.13 pm,
for $6.80;

(d) There was a business card for Max Dekroo of
BHP, with a handwritten note of “$30.00 wine”
and on the same page other handwritten notes;

(e) There was a Liquorland invoice dated 21 Decem-
ber 1998 issued at approximately 8:30 pm;

(f) There was a handwritten note for $50.00 in re-
spect of “Wogina”;

(g) There were handwritten notes for “Drinks
$20.00” on a receipt for parking at Domestic Perth
Airport and a handwritten note for “$65.00 for
BHP” again at Perth Domestic Airport;

(h) In a summary of “Entertainment”, the applicant
claimed expenses on 18 November 1997 for “un-
readable” in the sum of $61.20;

(i) There was a handwritten statement for $28.50 in
respect of various individuals dated 8 May 1998;

(j) There was a receipt for “P Lockyer” with no ex-
planation, in the sum of $158.50. On the same
page, there was a receipt for Ruby Set Platonic
Goldmine in the sum of $72.80 for drinks, with a
handwritten note of “+41.00”;

(k) There was a parking fine from the City of Subiaco
in the sum of $70.00;

(l) There was a handwritten note for lunch on 4 De-
cember 1997 in the sum of $9.60;

(m) In the heading for “Meals”, there was a claim for
“unreadable” on 24 December 1997 in the sum
of $14.95 and an “unreadable” date for an “un-
readable” item in the sum of $73.50.

42 Additionally, Mr Teo was also provided with other
documents in relation to expense claims made by the
applicant that caused Mr Teo some concern. These
included a receipt for “Get Smart Merchandising” in the

amount of $85.00 issued on 6 March 1999, which the
applicant had described on his expense claims as
reimbursement for “meals”. There was a further receipt
for drinks at the “Baccarat Bar” at the Crown Casino on
7 March 1999 for the amount of $35.00 that the applicant
described as “entertainment”.

The Meeting of 2 December 1999
43 The applicant said that on 1 December he received a

telephone call from Mr Buckeridge’s secretary, to request
his attendance at a meeting the following day with Mr
Buckeridge. No indication was given to the applicant as
to the purpose of this meeting. There was considerable
common ground between the applicant, Mr Teo and Mr
Buckeridge as to the events as they unfolded at this
particular meeting.

44 The applicant said that Mr Buckeridge opened the meeting
and told him that he had been “double dipping” in relation
to some expense claims. Mr Buckeridge commented to
the applicant that as a result of the investigation into his
expense claims, he considered there were grounds for
instant dismissal and the applicant’s conduct was
unbecoming for a senior manager, and set a bad example
for the rest of the management. A number of specific items
were then discussed in the meeting.

45 The applicant said that Mr Buckeridge had raised with
him an item on his Diners Club card to claim a parking
ticket on 28 July 1998 for $12.00 when the applicant had
also submitted the ticket at a later date for separate
reimbursement. The applicant told Mr Buckeridge that
he did not realise that he had previously claimed this ticket
on his Diners Club account. A further item raised by Mr
Buckeridge was for “Get Smart Merchandising $85”
noted above. The applicant said that at the time of the
meeting on 2 December 1999, he did not recall what this
was for but would review his statements and work it out.
The applicant subsequently determined that this was for
the purchase of a shirt at the Melbourne Grand Prix for
one of the respondent’s managers as a reward for his
ongoing performance with the respondent. The applicant
said that this was consistent with prior practice where
employees had been given gifts for sustained
performance. Another matter raised by Mr Buckeridge
was a claim for $35.00 in relation to drinks at the
“Baccarat Bar” at the Crown Casino. The applicant
testified that at the meeting he could not recall this expense
claim and would need to go over his statements.
Subsequently, his evidence was that he entertained a
number of potential clients of the respondent on this
occasion.

46 The applicant said that Mr Buckeridge then told him that
he had been entertaining “friends” at the respondent’s
expense. This was a reference to competitors of the
respondent. The applicant took issue with this and told
Mr Buckeridge that those companies that he had
entertained were not only competitors but also were clients
in some respects. Mr Buckeridge then made reference to
the claim for a $70.00 parking fine incurred in Subiaco.
The relevant document was annexed to the applicant’s
statement at A 29. Mr Buckeridge told the applicant that
the respondent was paying for the applicant’s illegal
conduct in incurring the fine and suggested that if the
applicant was caught speeding then would the respondent
had to pay for this also? The applicant’s evidence was
that this was for client entertainment at the football. He
thought he could park at that location and was running
late. He considered it was a legitimate business expense
and could claim it accordingly. Mr Buckeridge then
queried why the applicant was purchasing lunches and
drinks on his trips out of Perth in response to which the
applicant replied that was established custom and practice
at the respondent and in industry generally.

47 It was also said by the applicant in evidence that Mr
Buckeridge accused the applicant of having used the
respondent as a “private bank” in getting the respondent
to pay his credit card accounts which included private
expenditure and furthermore, that the applicant was
indebted to the respondent in the sum of $24,822.00. No
particulars of how this was calculated were put to the
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applicant. The applicant disputed this and told Mr
Buckeridge that he considered that the respondent owed
him money because of the salary sacrifice arrangements.
Indeed, the evidence in this matter was that the applicant
only became aware of much of this aspect of the
respondent’s case following the completion of the
respondent’s evidence. The applicant then filed a
supplementary witness statement in answer to the
respondent’s allegations in this regard.

48 It was common ground that not all of the expense claims
canvassed in evidence in these proceedings, which were
voluminous number, were put to the applicant in the
meeting of 2 December for his comment and explanation.
Apart from those noted above, matters specifically raised
by Mr Buckeridge and Mr Teo in the meeting were as
follows—

(a) A car-cleaning invoice for $13. A hand written
note prepared by the applicant supported this.
This was queried by Mr Buckeridge as to whether
this could properly be claimed with the applicant
indicating he thought it could. There was no sug-
gestion on the evidence that the vehicle was not
cleaned.

(b) Hand written receipts dated July 1998 in the
amount of $138.00 and other hand written re-
ceipts, including a note on a BHP business card.
Mr Buckeridge questioned as to how this could
be justified for an expense in particular, having
regard to the level of the applicant’s expense
claims on his Diners Club account.

(c) A Liqourland receipt for $13.00 was shown to
the applicant. Mr Buckeridge suggested to the
applicant that he had purchased this liquor and
consumed for his own purposes at the respond-
ent’s expense.

(d) Handwritten expense claim notes for parking at
the domestic airport. The note in the applicant’s
handwriting reflected a claim “drinks”. The ap-
plicant said he purchased some drinks on the
plane and considered he could recover that as a
business expense.

(e) A reference to “unreadable” in the applicant’s ex-
pense claims for an amount of $61.20. Mr
Buckeridge suggested to the applicant that in his
own summary prepared by him for expenses he
had claimed an expense item that he admits he
now cannot read as to what this was for. The ap-
plicant responded to the effect that he considered
that at the time this was a legitimate business ex-
pense but when he came to reconcile these
expenses he could not read it.

49 As a result of summarising the issues, Mr Buckeridge
testified that he told the applicant that his answers to his
questions about the applicant’s expense claims were
unsatisfactory and considered that the applicant had
reached his trust given his senior position within the
company. As a result, Mr Buckeridge handed the applicant
a letter dated 2 December 1999 terminating his
employment with the respondent, effective immediately.
The letter contained an offer to pay the applicant one
month’s salary in lieu of notice however as I have already
noted, it was common ground that no such payment was
ever received by the applicant as at the time of these
proceedings.

50 In Mr Buckeridge’s evidence he said that he decided to
dismiss the applicant because he could no longer trust
him. He regarded the applicant’s answers to his questions
as unsatisfactory and in his testimony, described the
applicant’s demeanour and his answers as casual.

51 The applicant said that at no time prior to the meeting of
2 December at which meeting he was dismissed, was he
ever told that the respondent had any concerns as to the
documents that the applicant relied upon to support his
expense claims nor that there was any suggestion that the
applicant had made fraudulent claims against the
respondent. According to the applicant, the only issues

raised prior to the meeting of 2 December were the level
of the applicant’s expenses and his conduct as a manager.
Importantly, Mr Teo also gave evidence in cross-
examination that he had no reason to believe at the time
that the applicant was deliberately “rorting” the expense
claims system and as at the time of these proceedings,
still maintained that view. It is also not insignificant to
note at this point, that it was Mr Buckeridge’s evidence
in cross-examination, that the prime reason for the
applicant’s dismissal was his casual response to Mr
Buckeridge’s questions on his expense claims and that if
the applicant had apologised, he may not have been
dismissed.

52 Following the applicant’s dismissal on 2 December, Mr
Teo said that he maintained contact with the applicant in
relation to reconciling the various competing expense
claims and the respondent’s contentions that the applicant
remained indebted to it for the amount set out above. Mr
Teo said that as a result of further inquiries by the
respondent into the state of the applicant’s expense claims
and any debts owed by him to the respondent, the
respondent uncovered a number of further instances where
they considered that the applicant improperly claimed
expenses. These were matters that clearly formed no part
of the respondent’s consideration prior to the meeting of
2 December 1999, but in relation to which the respondent
said that it could rely as matters coming to light after the
applicant’s dismissal. I will be detail these matters when
considering the specific allegations made further below.

Summary of Expense Items in Issue Including Those
Discovered Post Dismissal
53 Given the manner in which both the applicant and the

respondent conducted their cases, it has been somewhat
difficult, from the overlapping nature of the documents
tendered in evidence, to single out all of the relevant
expense transactions upon which the respondent relied
in these proceedings, to justify its decision to dismiss the
applicant. However, notwithstanding this, a number of
specific expense items were the subject of both
documentary and oral evidence and were those most relied
upon by the parties in the conduct of their cases. The
following summary incorporates some of those matters
raised after the applicant’s dismissal, the subject of his
supplementary witness statement.

Duxton Hotel
54 As noted, in relation to this expense claim, the applicant

said this simply was an error, which error he brought to
the attention of Mr Edwards which would need to be
subsequently reconciled.

Get Smart Merchandising
55 This expense claim was incorrectly described as “meals”

but was in fact, according to the applicant, as noted above,
the purchase of a shirt for an employee of the respondent
as a gift. The applicant’s evidence was he simply did not
know what the claim as “meals” was at the time he was
questioned about it, but the expense was, in any event, a
legitimate business expense. This was despite having told
both Mr Buckeridge and Mr Edwards that this was a claim
for meals.

Ansett Albany Airfares
56 In relation to this expense item, the applicant said that he

wrongly claimed the flight from Albany to Perth as being
a business expense. This was an error and he did not know
why it had occurred but once discovered after the meeting
of 2 November 1999, noted this in his response to the
respondent of 24 November 1999. The applicant denied
there was any attempt to deliberately deceive the
respondent in relation to this matter. I note that this was
one of the expense items raised with him by Mr Teo in
the meeting of 2 November 1999. I note the applicant’s
evidence on this issue as not being inconsistent with that
of Mr Teo, contrary to the submissions of the respondent.
A careful examination of this evidence suggests that the
applicant said he did not know but would look at it. This
is not inconsistent with his evidence that it was
subsequently found to be an error.
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Car Cleaning Hand Written Note 4 March 1998
57 The applicant’s evidence was that he had his Toyota

Landcruiser, which was a part of his salary sacrifice,
detailed twice per year and it was washed about once
every two to three months. He did not charge the cleaning
of any other cars to the respondent. On the occasion of
this expense, he was not provided with a receipt. However,
in evidence the applicant conceded that from the
document it was not possible to determine which vehicle
had been cleaned. There was no reason to doubt,
according to Mr Teo’s evidence, that the vehicle was
actually cleaned.

Dinner July 1998 $138.00 Hand Written Note
58 Mr Teo’s evidence was that there was no doubt that this

dinner actually took place. The applicant’s evidence was
that he entertained clients and this dinner was paid for in
cash and no receipt was received. This was a legitimate
business expense on the applicant’s evidence.

McDonalds Melville $6.80
59 The applicant’s evidence was he simply had no

recollection of this matter.
Max DeKroo- BHP Drinks $30.00
60 The applicant testified that he purchased a bottle of wine

at the Western Mining Corporation Nifty Mine for the
manager and his wife. As the purchase was made at the
mine social club no receipt was issued and the applicant
wrote the amount on the reverse side of a BHP business
card. The applicant had been in Port Hedland prior to
visiting the Nifty Mine and had met Mr DeKroo. The
respondent did not challenge the fact of the expense as a
business expense. The issue being the method of
substantiation.

Liqourland Invoice 21 December 1998
61 The applicant’s evidence was both he and Mr Sweet had

visited Newman as the respondent had been awarded a
contract with BHP. When he returned to Perth he
purchased a bottle of Spumante to take to the office the
next day, for a celebratory drink with the staff.

Wogina $50.00 Hand Written Note
62 Mr Teo said that the respondent’s objection was that it

was a hand written note and therefore questionable
support for the claim. The applicant said that he was at
the Wogina mine site of Sons of Gwalia where the
respondent did crushing work. Whilst on the site, the
applicant gave the respondent’s site supervisor $50.00 to
buy the respondent’s employees on the site some beer
after work. The applicant conceded however in his
evidence that he had no way of knowing whether this
money was actually spent for this purpose.

Perth Domestic Airport Drinks
63 This matter related to a hand written note on a receipt for

parking at the Perth Domestic Airport and a similar note
for $65.00 for BHP at the same location. The applicant’s
evidence on this matter was that to the best of his
recollection this was for the purchase of drinks either prior
to departure or whilst on board a plane with staff or
customers, and which was not an unusual practice to be
recorded in this way.

“Unreadable” Expense Claim 18 November 1997
64 This item related to an entry in the applicant’s response

of 24 November 1999 in relation to “entertainment”. The
applicant’s evidence was that he had no recollection as to
what this claim was for. Without viewing the claim front
sheet that was originally submitted to the respondent, he
could not explain this item.

65 Mr Teo’s evidence was that he accepted that probably at
the time the expense item was incurred, the relevant
document was indeed readable but with the passage of
time had become illegible.

28 May 1998 $28.50
66 The applicant testified that this claim was for drinks

purchased when he was at the football with suppliers of
the respondent. His evidence was that it was simply
inconvenient to obtain a receipt for this expense whilst at
the football.

P Lockyer $158.50 and Ruby Set
67 This item was, on the applicant’s recollection, for meals

with a Mr Lockyer of Resolute Mining and their respective
spouses. Resolute was a client of the respondent. The
further item for Ruby Set Plutonic, for drinks, was for
the purchase of drinks at a barbecue for the respondent’s
employees at the mine after work. Mr Teo gave evidence
that the applicant was not asked to explain this expense
and he accepted that the respondent has employees who
work at this location. The applicant said he did not get a
receipt for all of these purchases.

City of Subiaco Parking Fine $70.00
68 The applicant’s evidence was that he was entertaining

clients at the football and made a mistake as to where he
could park.

4 December 1997 Lunch Hand written Note
69 In the applicant’s evidence he said he attended a lunch

for a Mr Laurenson, a manager of the respondent. He
claimed for the lunch for both himself and the manager.

“Unreadable” for Meals 24 December 1997
70 As to these items, the applicant testified that when

preparing his reconciliation of expenses for Mr
Buckeridge, he found that a number of the older receipts
had become unreadable and he could no longer recall
from the receipt what the claim was for in each case.
This was his explanation for inserting “unreadable” in
his reconciliation provided to the respondent.

Personal Expenses
71 Mr Teo in his evidence referred to the respondent’s

amended notice of answer and counterproposal alleging
that the applicant was indebted to the respondent in the
sum of $12,032.56 before fringe benefits tax, in respect
of the applicant’s personal expenditure paid for by the
respondent. This claim, because of fringe benefits tax
treatment was disputed by the applicant and furthermore,
was challenged on the basis that there was no jurisdiction
in the Commission to set-off any indebtedness of the
applicant to the respondent in the event the applicant’s
claims were upheld by the Commission either wholly or
in part.

Cash Borrowings
72 Mr Teo also referred in his evidence to various amounts

of cash advanced to the applicant and as particularised in
the respondent’s amended notice of answer and
counterproposal. The applicant disputed this claim and
he said that all his petty cash advances and expenses were
reconciled periodically whilst the respondent employed
him.

Fuel Cards
73 There was some dispute about this on the evidence. Mr

Teo said that the applicant had two fuel cards issued to
him in respect of his company Toyota and also for a Ford
Falcon which card was issued to the applicant’s wife. The
applicant said he had three cards for each of his salary
sacrifice vehicles. In relation to these matters, Mr Teo
testified that the respondent’s inquiries revealed that there
were a number of purchases made from the “shop” of
fuel suppliers, and not only purchases of fuel for the
vehicles. The applicant made no claim for these amounts
to his salary sacrifice. In response, the applicant conceded
that his wife probably incurred these expenditures and
when he did become aware of this he stopped the practice
and offered to Mr Edwards to pay the relevant amounts
on 3 December 1999. Furthermore, in relation to fuel
card entries for March 1999 and April 1999, there were
purchases of fuel for some $127.00 whilst both the
applicant and his wife were overseas. In relation to this
issue, the applicant testified that there was an
“arrangement” that the vehicles as a part of his salary
sacrifice package could be used by other family members.
However, the applicant could give no further evidence
about this matter. There was nothing to suggest that this
“arrangement” was with someone of authority working
within the respondent.

74 Furthermore, the applicant admitted that purchases of fuel
on 24 and 25 December 1998 were for his personal vehicle
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and should have been allocated to his salary sacrifice. In
relation to other dates in December 1997, and January
and November 1999 where leaded fuel was purchased,
the applicant did not have records to support these matters
and suggested in evidence that he used his own private
vehicles that used leaded fuel on numerous occasions for
work purposes and on one of these occasions fuel was
purchased for one of his private vehicles. There was no
other evidence to support this. However, the evidence of
Mr Teo to the effect that some of these fuel purchases
were for a boat were without foundation on the evidence.

Albany Holiday Home Telephone Account
75 Mr Teo’s evidence on these issues was that it was

customary for general managers in the BGC Group to be
reimbursed for telephone calls from home, including
private calls, provided that they were not for STD or
international calls. I note however, that in relation to STD
calls, this evidence was at odds with the evidence of the
applicant and also the evidence of Mr Edwards, who
referred to the reimbursement by the respondent of STD
calls.

76 In relation to the applicant’s holiday house in Albany, Mr
Teo said that he was not aware of any agreement by the
respondent to reimburse the applicant for telephone calls
on this account. Mr Sweet testified however that he had
approved the applicant charging business calls from this
account. The applicant’s evidence in relation to this issue
was that whilst he was on holiday he often engaged in
company business. He said that on average he charged
approximately 50% of his telephone rental and calls for
the Albany house to the respondent as work related
expenses. He testified that he considered that this was a
fair estimate of the number of calls made in relation to
business matters.

77 The respondent challenged this. Mr Teo said that some
analysis was performed on the applicant’s telephone
account at Albany that suggested that a very large number
of the calls made from that telephone were of a non-
business nature. Ms Earnshaw, a secretary at the
respondent, gave evidence that on Mr Teo’s instructions,
she made a number of telephone calls from a sample of
the applicant’s telephone accounts for his Albany home,
which in her evidence, suggested that very few were made
for a business purpose.

Kalamunda Home Telephone Account
78 The respondent’s complaint as outlined by Mr Teo in his

evidence, was the excessive level of the telephone
accounts paid by the respondent. The applicant’s
telephone accounts were very substantially in excess of
other general managers of the respondent. In response,
the applicant testified that the arrangement simply was
that the respondent would pay the applicant’s telephone
accounts except for ISD calls and this had been the
practice for previous years without any query whatsoever
by the respondent.

“Double Dip” Phone Bill
79 This item reflected a telephone account for March 1999.

The account was for the amount of $618.75. Mr Teo’s
evidence was that the applicant had claimed twice for
this telephone account, albeit the amounts on both
occasions were slightly different. In reply, the applicant’s
evidence was that this was simply a mistake and he had
no intention of deliberately doing so and in any event,
Mr Edwards would have ordinarily detected this and the
matter would have been resolved.

Unidentified Meals Etc
80 In Mr Teo’s evidence reference was made to a number of

handwritten receipts for meals etc in or about November
1997 in Kalgoorlie. The respondent complained that these
were not verifiable. As to these particular items, the
applicant’s evidence was that in Kalgoorlie between 11
and 14 November 1997 on business for the respondent
and that these claims related to that trip.

Perth Domestic Airport
81 This item refers to a parking fee at Perth domestic airport

on 4 October 1998. However, when Mr Teo examined
the relevant receipt it was actually for the Perth

International Airport on a Sunday. The applicant’s
evidence was that he accepted this to be the case and it
was simply a mistake. His practice was to place all of his
parking receipts into his desk draw or in his vehicle and
bundle them together in making claims. He said that he
simply was not careful enough claiming for them and
made an error.

Betty’s Liqour Store
82 Mr Teo said that this claim was for some $55.00 in April

1998 without a proper receipt. The applicant testified that
this was for a legitimate business expense as he recalled
purchasing two cartons of beer for New Hampton Gold
clients at the Golden Ridge mine site. Whilst his
recollection was vague, he suggested that he must have
paid cash at the time and noted it accordingly at a later
point.

Midland Disposal Store
83 As to these items, Mr Teo’s evidence was that in the

applicant’s justification of 24 November 1999, this is
described as “meals”, yet investigation by the respondent
revealed this was for a purchase for $49.90 from a
camping store in Midland. There was also a further claim
for $14.95 described as “meals” on 24 December 1998,
but receipts, although unreadable bore the same ACN as
the Midland Disposal Store. The applicant admitted that
they were in error and that the amount of $14.95 was
claimed, not knowing what it was for, and by inference,
whether it was for business or a personal expense.

Car Maintenance
84 Mr Teo said in evidence that in his reconciliation of his

expenses of 24 November, the applicant claimed the cost
of replacing taillights on 13 November 1997 in the amount
of $247.48. This was described in supporting documents
as being in connection with “LV 8ZT 526”, the applicant’s
Toyota. Subsequent inquiries by the respondent revealed
that this was actually for the Ford Feroza, one of the
applicant’s salary sacrifice vehicles.

85 While the applicant conceded in evidence that this was
incorrect, he challenged the respondent’s assertion that
this was done in some attempt to mislead the respondent.
His evidence was that on the note on the envelope
containing the various claims, he wrote “LV” only next
to this particular item and simply forgot to insert the
registration number of the Feroza. Irrespective of this,
the applicant said that this expense would have been
allowable under his salary sacrifice arrangement. He could
not explain this in evidence other than it was a mistake.

Findings and Conclusions
86 The nature of this case has been such that it has been

necessary to outline in some detail the specific allegations
put against the applicant as to the conduct by him of his
expense claims whilst employed by the respondent. I have
not dealt with each and every aspect of the evidence, only
that most relevant in my opinion to the central matters
arising in this claim. This is not a case where there has
been a great deal of conflicting evidence. The issue is
more the characterisation of the applicant’s conduct in
light of the events as they unfolded. On the whole, I have
no reason to doubt the general veracity of the evidence
of those witnesses called in support of the parties’
respective cases. As I have noted, on matters such as the
relevant meetings, there was considerable common
ground.

87 I find that the applicant, as one of the most senior
managers of the respondent, had the authority to incur
and authorise his own business expenditure, and in the
absence of specific guidelines in this regard, such
expenditure was a matter of judgement and a discretionary
decision. I am also satisfied on the evidence, that it was
an important aspect of the applicant’s position with the
respondent that he engage in a considerable amount of
client entertainment. This was encouraged by his then
immediate superior Mr Sweet, and done with his
knowledge. The applicant, because of his responsibilities,
was also required to travel very frequently and in the
course of so doing, incurred expenses in relation to both
clients and staff of the respondent. There is nothing
inherently unusual in this in my opinion.
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88 As to the arrangements in place at the respondent in
relation to expenses and salary sacrifice, I accept the
evidence of the applicant, supported by Messrs Edwards
and Newman. This involved the applicant having the
respondent pay his credit card account, which he used
for both business and personal purchases. I am not
persuaded that the applicant did anything other than what
was a practice at the respondent in this regard. This system
appeared to operate in conjunction with the salary sacrifice
arrangements in place for senior managers such as the
applicant.

89 I find also that the practice was in relation to the applicant,
that there would be reconciliations, albeit somewhat
irregular, of the applicant’s credit card expenditure, to
determine the extent to which either the applicant or the
respondent were indebted to one another. Similarly, the
salary sacrifice scheme in place was also reconciled
infrequently. I accept that the applicant may well not have
known to what extent, if at all, he was indebted to the
respondent at any given point in time, without specifically
requesting such information. The irregularity of these
events had no doubt made the applicant’s task of
reconciliation and keeping track of expenses more
difficult. However, I am of the view that it was the
applicant’s responsibility to be diligent in this regard.

90 I therefore do not accept that it was valid for Mr
Buckeridge and Mr Teo to challenge the method by which
the applicant managed the process of expense
reimbursement in relation to his Diner’s Club credit card.

91 I find that in or about October 1999, for unspecified
reasons, the respondent came to inquire as to expense
claims made by the applicant over the two-year period
1997-1999. Of a total of some $57,000.00 in expense
claims over this period, a number were called into question
by the respondent with only some of those being actually
put to the applicant directly. Of these, some were incorrect
and described as errors by the applicant and I accept his
evidence in this regard. It is important to note that at no
point in the evidence did it appear that the respondent
suggested that the disputed claims made were not for
business purposes. Nor was this established on the
evidence. Also of some importance, was the evidence of
Mr Teo that he did not consider at the time or
subsequently, that the applicant had in any way defrauded
the respondent.

92 The applicant was required to retrospectively justify his
expenditure over the period 1997-1999 within a period
of some three weeks. The evidence was that this would
have been difficult and I find this to be so. It was clear
that the applicant had difficulty making sense of some
documents used in support of his various claims with the
passage of time. He also could not remember the details
of some claims and with the failings of human memory,
this is not surprising given the lapse of time involved and
the volume of material to be considered.

93 As to the documentary support for some claims, I accept
that on occasions receipts for business expenditure may
not be convenient to obtain. There was evidence that the
use of handwritten notes was not the sole province of
the applicant. On occasions other staff had used the same
method. However, the ability to verify such expenditure
is obviously difficult in the event of an audit process
occurring. Whilst this practice must be regarded as
questionable, the evidence was that this was not a regular
occurrence over the whole period of the review
conducted. It was submitted that it was not until the
meeting at which the applicant’s employment was
terminated, did the applicant have any notice that the
method of verifying expenses was in issue, until that
time, the issue seemed to be the quantum of the
applicant’s expenditure and its justification. However,
it was clear on the evidence, in particular the
memorandum of 10 November 1999, as A 43 to the
applicant’s witness statement, that the applicant was
required to not only particularise the expenses but also
to provide supporting documentation or receipts.

94 I also find that the applicant’s work performance as such,
was not an issue relied on by the respondent.

95 Given the events prior to the dismissal and the way in
which the respondent’s case unfolded, I find also that the
applicant did not have a full appreciation of the claims
and conduct he was to answer until the proceedings in
this matter were part heard. I also find that the system for
expenses claims at the respondent was based on
judgement and the exercise of discretion as to whether
an expense should be claimed against the respondent.
There were no fixed rules in this regard. Accordingly, a
high degree of trust was part of the arrangement. This
was particularly so in the case of the applicant as a very
senior manager, who had sole accountability for matters
such as these within his own operation.

96 As to the prior years in the applicant’s employment with
the respondent, I find that at no time prior to in or about
October 1999 was there any concern raised with the
applicant as to the conduct of his expense account. Perhaps
however this is not surprising, given that it was the
applicant who was ultimately responsible within his
operation for these matters and his own expenses were
not the subject of any further review. Furthermore, I am
satisfied on the evidence, that the external auditors of the
respondent would not have ordinarily detected problems
with the applicant’s expense claims. It is the case however,
and I find, that the applicant did incur very large sums of
money on business expenses. It is relevant to observe
however, that what may seem excessive to one person in
an organisation, may not be so for another, relative to
that person’s responsibilities and degree of interaction
with clients etc.

97 I accept that the applicant did not deliberately set out to
deceive the respondent. I find however, that he did have a
cavalier attitude to expenses claims. An example was the
Midland Disposal Store claim. The applicant conceded
in evidence that he did not know what this was for but
made a claim anyway. That in my opinion was quite
improper. There was also evidence that the applicant
sought to recover from the respondent monies to pay for
parking fines incurred as a result of his own wrong doing.
In my opinion, it matters not that the applicant was
entertaining clients on these particular occasions. This
was also completely inappropriate conduct for any
employee, particularly one in the applicant’s position. The
respondent quite rightly took issue with these matters in
my view. I also accept Mr Buckeridge’s evidence that the
applicant was casual in his responses in the meeting of 2
December 1999. This was also reflected in the manner in
which the applicant gave some of his evidence, with some
of his answers bordering on flippant in my view.

98 There are other examples that I have set out in some detail
above that demonstrate laxity and poor judgement by the
applicant. Whilst the applicant’s counsel submitted, as
did the applicant in his evidence, that some of these
expense items were able to be set-off under the applicant’s
salary sacrifice arrangement in any event, this misses the
point. Were it not for the review undertaken by the
respondent, many of these matters would probably not
have been discovered. In particular I note that on the
applicant’s summary of expenses submitted to the
respondent, he particularised an item for parking at the
Perth International Airport that clearly was not a business
expense. Other examples included the very liberal use of
fuel cards by the applicant to include family members
and for vehicles not part of his remuneration package. As
to the telephone accounts, in the case of the Albany
holiday home account this did involve a considerable
number of private calls from the sample dealt with in
evidence. This certainly suggests usage in excess of the
50% allocation for business. I also note the evidence of
Mr Sweet, the applicant’ former superior officer at the
respondent, that he agreed that conduct of the type referred
to above was not appropriate for a senior manager. Whilst
some of these claims may seem minor in isolation, taken
together they demonstrate a lack of diligence as to an
important matter of internal corporate governance.

99 Much was made by counsel for the applicant as to the
lack of procedural fairness afforded to the applicant, prior
to his dismissal. Whilst I am of the view that the
respondent could have handled the matter better, clearly,
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on the applicant’s own evidence, he knew that the matters
raised by the respondent were serious and that loss of
employment was a possible outcome. I observed him
closely in the witness box when in cross-examination he
admitted this. There is no doubt in my mind that the
applicant was well aware he was in serious trouble. This
was also self evidently the case from the terms of his
memorandum to Mr Buckeridge of 24 November 1999,
as annexure A 55 to the applicant’s initial witness
statement. This was as a result of the first meeting on 2
November 1999. In the context of the seniority of the
position held by the applicant, he was aware of possible
dismissal and therefore I reject the applicant’s submissions
in this regard.

100 There was reliance placed by the respondent, as I have
noted above, on matters uncovered by the respondent from
further inquiries after the applicant was dismissed.
Counsel for the applicant submitted that this course was
not open to the respondent, as the matters raised could
have been discovered by reasonable inquiry prior to
dismissal. Counsel for the respondent submitted that they
could rely on these matters, as it had no knowledge of
the applicant’s conduct in respect of these matters until
after he left the respondent.

101 I recently considered the use that may be made of “after
acquired knowledge” in dismissal cases in Hoogland v
NL Tucker & Associates (1999) 79 WAIG 3084. In that
case, after considering the relevant authorities I concluded
as follows—

“In my opinion with respect, the approach of von
Doussa J in Lane is persuasive and is to be pre-
ferred. I also adopt the view of Hill J in Wheeler set
out above. From the authorities to which I have re-
ferred, I consider the following propositions can be
distilled as to this issue, which I apply in dealing
with this case—

1. There is no prohibition on an employer seek-
ing to rely on after acquired knowledge to
support its decision to dismiss an employee.

2. The extent to which an employer may rely on
after acquired knowledge to support such a
decision will be a question of fact in each case.

3. The matters relied upon by the employer must
relate to facts in existence at the time the de-
cision to dismiss was made.

4. Circumstances supporting such reliance will
be cases where the employee has, by reason
of his or her conduct, contributed to a state of
affairs such that the employer could not have,
by reasonable endeavour, discovered the mat-
ters in issue and sought to be relied on by the
employer to, ex post facto, justify the dismissal.

5. Circumstances negativing such reliance will
be cases in which the employer could have
reasonably discovered the matters relied on
but did not take any steps to do so.

6. There must be some nexus between the con-
duct complained of and discovered after the
event and the actual reason for which the em-
ployer dismissed the employee.

7. That a dismissal, demonstrably harsh oppres-
sive and unfair when it was effected, cannot
be subsequently rendered fair by a process of
ex post facto rationalisation.

In other words, I do not consider that there is able
to be carte blanche reliance placed by an employer
on conduct subsequently discovered by the employer,
totally unrelated to the issue giving rise to the dis-
missal or not able to be discovered based upon
reasonable enquiry prior to the dismissal.”

102 Reliance on after acquired knowledge in dismissal matters
was also very recently considered by the High Court in
Concut Pty Ltd v Worrell (2000) HCA 64, where it was
said by Gleeson CJ, Gaudron and Gummow JJ at paras
27-29 as follows—

“The trial judge had held that Mr Wells’ activities in
relation to the building operations at Beaudesert had

amounted to significant misconduct which was suf-
ficient to terminate his employment. His Honour also
held, with reference to Shepherd v Felt and Textiles
of Australia Ltd[26] that it did not matter that at the
time of the dismissal Concut had not been aware of
that misconduct. That misconduct nevertheless was
available to Concut to resist the action for damages
for wrongful dismissal instituted by Mr Wells.
The majority in the Court of Appeal did not contro-
vert those grounds upon which the case had been
decided at trial. Plainly, the trial judge was correct
in deciding the case in this way. However, the Court
of Appeal directed its attention to the submissions
for the appellant, which sought to outflank the deci-
sion of the trial judge by maintaining that Concut
had not been entitled to terminate the employment
of Mr Wells because breach of the earlier oral con-
tract did not entitle Concut to terminate without
compensation what was said to be the later fixed
term contract.
In this Court, no attempt was made, and none would
have succeeded, to deny the proposition of law ex-
pressed in Shepherd. The proposition that the
dismissal of an employee may be justified upon
grounds on which the employer did not act and of
which the employer was unaware when the employee
was discharged is but an application of what, in
Shepherd, Dixon J identified as a rule of general
application with respect to the discharge of contract
by breach[27].”

103 Furthermore, Kirby J said at para 51—
“The particular misconduct of the employee, upon
which the employer relied in this case, was not known
to the employer at the time of the employee’s dis-
missal. It was discovered later and relied on at the
trial. However, as a matter of law, it was certainly
open to the employer to rely on it. The question was
not whether the employer was aware of grounds to
justify the course which the employer adopted. It was
whether such grounds and justification existed[68].”

104 In the context of this case, I consider that it was open
for the respondent to have regard to the matters that
it did in these proceedings. The issues raised in the
evidence were clearly central to the allegations against
the applicant, not peripheral. Additionally, I consider
that the respondent did undertake reasonable inquiries
as to the applicant’s conduct, but some of these matters
were not uncovered as a result, until some time after
the applicant’s dismissal.

105 Principles relevant to applications such as these are well
established in this jurisdiction. As a general proposition,
the well established test as to whether a dismissal is harsh,
oppressive, or unfair, is whether the right of the employer
to dismiss an employee has been exercised so harshly or
oppressively such as to constitute an abuse of that right:
Miles v The Federated Miscellaneous Workers Union of
Australia, Industrial Union of Workers, Western
Australian Branch (1985) 65 WAIG 385. Additionally,
in assessing a claim such as the present matter, it is not
the province of the Commission to assume the role of the
manager, but to consider the dismissal objectively and in
accordance with the obligations imposed on the
Commission pursuant to ss 26(1)(a) and 26(1)(c) of the
Act: (see also North West County Counsel v Dunn (1971)
126 CLR 247 at 262). In objectively assessing the
circumstances of the case, the practical realities of the
workplace need to be considered and a common sense
approach to the application of the statutory provisions
should be adopted: Gibson v Bosmac (1995) 60 IR 1.

106 Furthermore, in the case of a dismissal which is summary
in nature, the respondent employer bears the evidential
burden in establishing the grounds for the dismissal:
Newmont Australia v AWU (1988) 68 WAIG 677 at 679.

107 The classic statement as to the law in relation to
summary dismissal for misconduct is found in the
decision of the House of Lords in Laws v London
Chronicle (Indicator Newspapers) Ltd [1959] 1 WLR
698. In this case Lord Evershed outlined the kind of
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misconduct that would warrant dismissal. His
Lordship stated, at 701, that—

“[an] act of disobedience or misconduct can justify
dismissal only if it is of a nature which goes to show
(in effect) that the servant is repudiating the con-
tract, or one of its essential conditions; and for that
reason therefore ... the disobedience must at least
have the quality that it is `wilful´: it does (in other
words) connote a deliberate flouting of the essential
contractual conditions.’’

108 The question in this case is therefore, whether the conduct
of the applicant constituted such a deliberate flouting of
his contract of employment with the respondent to warrant
the respondent summarily dismissing him. Put another
way, did the “punishment fit the crime” in all the
circumstances of this case?

109 Having very carefully considered all of the evidence in
this matter, I do not consider that the applicant was guilty
of conduct warranting summary dismissal in all of the
circumstances of the case. I am not persuaded that it has
been established by the respondent on the evidence that
the applicant engaged in a wilful course of conduct in
relation to his expenses to justify the respondent in
applying the employer’s ultimate sanction of summary
dismissal.

110 Thus the applicant’s dismissal was wrongful or unlawful
at common law.

111 The issue before me is the context of this aspect of the
applicant’s claim is not the lawfulness of the respondent’s
conduct, but rather, whether, as noted above, it abused its
right to dismiss. It is not necessarily the case that an
unlawful dismissal, in the sense of one effected in
contravention of the contract of employment, will ipso
facto, always be unfair. All of the circumstances need to
be considered, including the unlawful conduct of the
employer: Newmont Australia Ltd v The Australian
Workers’ Union, Western Australian Branch, Industrial
Union of Workers (1988) 68 WAIG 679; Transport
Workers’ Union of Australia, Western Australian Branch
v Eastern Goldfields Transport Board (1989) 69 WAIG
1895. What needs to be considered is the actual act of
dismissal, albeit wrongful at law, not whether it would
have been unfair or not, had the contract been terminated
lawfully.

112 In all the circumstances of this case I am not persuaded
that this is a situation in which the dismissal, although
effected unlawfully, was also unfair. As I have found, in
my view the conduct of the applicant fell far short of that
expected of a senior executive, entrusted with the authority
to approve all of his own expenses without further
consideration by the respondent. He was careless in the
extreme in the conduct of his affairs as to expense claims.
The applicant clearly knew, as I have found, that he was
in jeopardy of losing his employment if he was not able
to explain his expense claims. The applicant cannot
complain in my view in the context of this case, that he
had no notice in prior years of any problems. The applicant
was the final port of call as to what was acceptable conduct
in relation to expense claims and this is a very important
factor in my view. If the applicant was in a more junior
position, subject to scrutiny and review by others, then
this may have been a relevant consideration. As I have
already said, the applicant was on notice, from the meeting
of 2 November 1999, that there were serious issues arising
as to his expenses management and he was acutely aware
of this. He had a full month, as it turned out, to prepare
himself for the final meeting that took place.  I am not
therefore on balance, of the view that the respondent
abused its right to dismiss the applicant.

Relief
113 In closing submissions, counsel for the applicant

submitted that having regard to the applicant’s senior
position with the respondent and his length of service,
on the authority of Quinn v Jack Chia (Australia) Ltd
(1992) 43 IR 91, the applicant should be entitled to twelve
months salary in lieu of notice, in the sum of $172,500.00.
Counsel for the respondent conceded, and in my view

properly so, that if the Commission determined that the
applicant was entitled to reasonable notice, then the one
month offered by the respondent was inadequate.

114 The issue of what is reasonable notice depends on the
facts of each case. At best, the cases suggest a range of
indicia as to reasonable notice including the level of the
appointment; the salary attached; the employee’s age; the
employee’s qualifications and experience; his or her job
mobility; prospective rights and other matters. (See
generally Macken, McCarry and Sappideen The Law of
Employment 4th Ed at 166-167).  Consideration should
also be given as far as possible to what the parties may
have considered reasonable had they turned their minds
to the matter: Edward Keller (Australia) Pty Ltd v
Hennelly (1990) 35 IR 464.

115 Having regard to the circumstances of the applicant in
the context of these principles, I consider that six months’
notice would be a reasonable period of notice to imply in
this case. I therefore determine that in relation to the
contractual benefits claim, as a benefit under his contract
of employment with the respondent, the applicant has
been denied six months salary in lieu of notice.

Mitigation
116 The respondent made further submissions as to whether

the applicant had adequately mitigated his loss as a
consequence of the dismissal. There was clearly a duty
on the applicant to mitigate his loss. The onus fell on the
respondent to establish he had not done so: Growers’
Market Butchers v Backman (1999) 79 WAIG 1313. The
evidence was and I find, that the applicant had not, as at
the time of the proceedings, earned any income save for
some $12,000.00 commencing in July 2000 and the
potential for a further approximate sum of $18,000.00,
depending on the possible success of a new business
venture the applicant was engaged in with, as it turned
out, Mr Sweet. As to this business, there was evidence
that the applicant had become involved in the industry of
contracting, mainly for the mining sector. Details of
pending contracts were given in “in camera” session, due
to the commercial confidentiality of the arrangements.
The applicant’s evidence was that he had initially sought
other employment, but given his age and the senior level
of his prior position, he was intent on making the new
venture a success.

117 He also suffered a personal injury in the week prior to
Christmas 1999. This incapacitated him for some six
weeks and it was in this time that he decided to pursue
his own business.

118 The evidence was that the applicant had expended
considerable time and effort in establishing the new
venture, between early in 2000 and July 2000. There had
seen some limited success in obtaining contracts and other
expressions of interest were pending. There was no
certainty of substantial contracting income for the
business as at the conclusion of these proceedings.

119 Given the applicant’s age, seniority of former position
and the suggested prospects of him obtaining a similar
position from recruitment consultants he dealt with, I am
not persuaded the applicant has failed to mitigate his loss.
Indeed, in the applicant’s position, the establishment of a
new business venture was probably a sound course to
adopt. Nor am I persuaded that the pursuit of the new
business venture should lead to some discount in the
award to be made to the applicant, as was the case in
Harris Scarfe Limited v Logue (1996) 67 IR 373. The
circumstances in that case are distinguishable from the
present.

Annual Leave Claim
120 The applicant claimed 21.5 days annual leave in the sum

of $14,264.42. On the evidence there was some 232 hours
owing to the applicant according to Mr Edwards, as at
December 1999, not including the applicant’s trip to
America. Accepting the applicant’s evidence that he took
two weeks holiday on this trip would leave some 112
hours, leading to an entitlement of $6,773.76. I therefore
accept the applicant’s submissions in this regard.
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Set-off and Counterclaim
121 As to the claim by the respondent to set-off any award in

favour of the applicant by the sum alleged to be owed to
the respondent, I am not persuaded this can succeed.

122 Despite the applicant conceding in his evidence that
expenditure particularised by the respondent in its
amended notice of answer and counter proposal was
incurred by it on his behalf, there was a gap on the
evidence as to how many of these expenses were to be
treated for fringe benefits tax purposes, which treatment
may well substantially affect the final amount owing. In
saying this, I am not critical of either party. That is simply
the fact of the matter. Therefore, even if I considered there
was jurisdiction in the Commission to determine this
element of the matter, which for the reasons to follow I
do not, I am not persuaded on the evidence that it would
be open for me to make a positive finding as to quantum.

123  Furthermore, and more fundamentally against the
respondent on this point, is the decision of the
Commission in Conti-Sheffield Real Estate v Brailey
(1992) 72 WAIG 1765, to the effect that a debt due to an
employer by an employee cannot be the subject of a set-
off or counterclaim in an action for contractual benefits.
(See also Chernoff v Strata Page and Associates Pty Ltd
(1990) 70 WAIG 4 at 8).  Nor am I persuaded, without
finally deciding the matter on this occasion, that the
Minimum Conditions of Employment Act 1993 would
allow such a course.

124 I therefore, for these reasons, reject this submission by
the respondent.

Terms of Order
125 As noted there was an issue raised in the proceedings as

to the application of fringe benefits tax to aspects of the
applicant’s salary package, in the event an order issued
in his favour. In view of this, I consider the best course to
adopt is to direct the parties to confer within 14 days as
to an appropriate order to give effect to these reasons,
which I do. In the event that the parties are unable to
agree on the terms of an appropriate order, the matter
will be re-listed and the Commission will determine the
matter accordingly.

2001 WAIRC 02191
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES IAN PHIPPARD, APPLICANT

v.
BGC (AUSTRALIA) PTY LTD,
RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED WEDNESDAY, 28 FEBRUARY 2001
FILE NO/S APPLICATION 1958 OF 1999
CITATION NO. 2001 WAIRC 02191
_______________________________________________________________________________

Result Application upheld in part. Order issued.
Representation
Applicant Ms W Buckley of counsel
Respondent Mr M Hotchkin of counsel
_______________________________________________________________________________

Supplementary Reasons for Decision.
1 The Commission published its reasons for decision in

respect of this application on 24 January 2001. The parties
were directed to confer as to the terms of an order to give
effect to the Commission’s reasons. Subsequently, it has
been drawn to the attention of the Commission that there
was an arithmetic error in relation to the applicant’s annual
leave claim, as dealt with by the Commission at para 120
of its reasons for decision. It is agreed between the parties
that based upon the Commission’s conclusions at para
120, the calculation should be an entitlement to 120 hours
of accrued annual leave and not 112. Accordingly, the

contractual entitlement should therefore be 120 hours of
accrued annual leave and this is reflected in the order of
the Commission to issue.

2001 WAIRC 02184
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES IAN PHIPPARD, APPLICANT

v.
BGC (AUSTRALIA) PTY LTD,
RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED WEDNESDAY, 28 FEBRUARY 2001
FILE NO/S APPLICATION 1958 OF 1999
CITATION NO. 2001 WAIRC 02184
_______________________________________________________________________________

Result Application upheld in part. Order issued.
Representation
Applicant Ms W Buckley of counsel
Respondent Mr M Hotchkin of counsel
_______________________________________________________________________________

Order.
HAVING heard Ms W Buckley of counsel on behalf of the
applicant and Mr M Hotchkin of counsel on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979 (“the Act”),
hereby orders—

1 THAT the applicant’s claim for compensation pur-
suant to s 23A of the Act be and is hereby dismissed.

2 THAT the respondent pay to the applicant within
seven days of the date hereof contractual benefits in
the sum of $93,507.60 less any amount payable to
the Commissioner of Taxation pursuant to the In-
come Tax Assessment Act 1936 and actually paid
comprised of the following amounts—

(a) $86,250.00 being six months payment in lieu
of notice at the applicant’s annual salary pack-
age of $172,500.00; and

(b) $7,257.60 in respect of accrued annual leave.
3 THAT the respondent’s set off and counter-proposal

be and is hereby dismissed.
(Sgd.) S. J. KENNER,

[L.S.] Commissioner.

2001 WAIRC 02014
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES NICHOLAS DAVID PRITCHARD,

APPLICANT
v.
WA SPRAY ON PAVING PTY LTD,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 12 FEBRUARY 2001
FILE NO/S APPLICATION 1655 OF 2000
CITATION NO. 2001 WAIRC 02014
_______________________________________________________________________________

Result Application for contractual benefits
allowed

Representation
Applicant In person
Respondent Ms V. Dobson
_______________________________________________________________________________
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Reasons for Decision.
1 This is an application made pursuant to section

29(1)(b)(ii) of the Industrial Relations Act by which the
applicant claims that he has been denied a benefit in
accordance with his contract of employment, of $496,
being unpaid commissions from the sale of spray-on
paving to a client in Ballajura on the 25th of August 2000.

2 The applicant has given evidence that he commenced with
the respondent on the 20th of August 2000 as a sales
representative. He was to sell the company’s concrete
resurfacing products and he would receive sales leads
from the respondent and then follow up those leads for
the purpose of making a sale.

3 The applicant has given evidence that he and another sales
representative, Paul Smith, were involved in training
provided by the respondent, which ended on the 23rd of
August 2000. The applicant’s conditions of employment
as they relate to the application are that he was engaged
on a commission only basis. He was to be paid 15 per
cent of a contract price for any sales made by him and he
was to be paid on full payment from the client. This
evidence differs slightly from the evidence of Vicki Anne
Dobson, the administration manager for the respondent,
who says that payment was made regularly for sales made
during the previous period.

4 The essence of the dispute between the parties is the sale
to clients at 9 Newhaven Heights in Ballajura. The
evidence indicates that Paul Smith, the other sales
representative, was given a lead sheet for that particular
lead. However, the applicant says that he spoke with the
Sales Manager, Jason Puddicombe, and that the sales
manager agreed with him that if the applicant went with
Paul Smith, he would receive 50 per cent of the
commission if they were successful. On the basis of this
agreement, the applicant was also provided with a lead
sheet for the job and although the salesman listed on that
lead sheet is “Paul”, who I take to be Paul Smith, the
applicant says that he too was involved in that sale.

5 The applicant and Paul Smith arrived at the prospective
clients’ home, each in their own vehicle, and proceeded
to go through their normal sales routine, including talking
to the prospective clients about the company and the
product, measuring up, playing a video of the product,
and generally undertaking the normal sales process.

6 The applicant has given evidence that during the course
of this meeting with the clients, he took a telephone call
from his wife and, for the purpose of taking that telephone
call, moved away from the property but returned once
the call was finished. He also says that during the course
of the sales meeting, very close to the end, he left the
room for a toilet break. From the detailed evidence of the
applicant, he participated in the sales process throughout
the meeting with the clients, other than when he absented
himself on the two occasions to which I have referred.

7 The sale proceeded and the customers paid their deposit.
It would appear also that they completed the contract with
the respondent and this is evidenced by the commission
for the job being paid to Paul Smith who had claimed a
total commission of $991.93 and the commission claim
form indicates that the sales manager approved of that
payment.

8 It appears that Paul Smith was not made aware of the 50-
50 split of the commission arranged between the applicant
and Jason Puddicombe. According to the applicant and
in accordance with the exhibits before the Commission,
Paul Smith wrote out the official work order, prepared
the drawing of the site and, in addition to that, he was the
sales person who completed the commission claim form,
claiming payment for the job.

9 The applicant did not submit a commission claim form
and says that his training was very intense and that
although the issue of making claims for payment may
have been raised, he was not familiar with it and was not
provided with any claim forms.

10 The evidence of Vicki Anne Dobson indicates that when
the applicant rang her and asked for his commission on
that particular sale, she looked into what he had told her

about being entitled to 50 per cent of that commission
and she believed at that point that this was an arrangement
between the applicant and Smith. However, he clarified
for her that it was an arrangement agreed with Jason
Puddicombe. Miss Dobson has given evidence that she
asked the sales manager, Mr Puddicombe, about this and
he said that if there was any verbal agreement, then it
was between the two salesmen and it would appear that
there was some reservation on the part of the respondent
as to the applicant’s credibility because of some previous
incident, although the applicant was not given the
opportunity to comment on that matter during the course
of his evidence.

11 An application made pursuant to section 29(1)(b)(ii) of
the Industrial Relations Act is a claim that an employee
has been denied a benefit not being a benefit under an
award or order to which he is entitled under his contract
of service. I find that the applicant had a contract of service
which entitled him to commission of 15 per cent on any
sales made by him. In addition to that, I am satisfied from
his evidence, having observed him as he gave his evidence,
that he also had an agreement with his Sales Manager
that if he attended with Paul Smith on a lead to 9
Newhaven Heights in Ballajura, and if a sale eventuated,
he would receive 50 per cent of the commission. He did
so attend, that sale was made and, accordingly, he is
entitled to 50 per cent of the commission earned on
account of that sale.

12 Therefore, I am satisfied and I find that the applicant is
owed, as part of his contract of employment, 50 per cent
of the amount of $991.93. The fact that the respondent
has paid this amount to Paul Smith is not a consideration.
The arrangement was between the respondent’s
representative, being its sales manager, and the applicant,
and accordingly the applicant is entitled to such payment.

13 Accordingly an order shall issue that the respondent pay
to the applicant the amount of 50 per cent of $991.93
being $495.96.

2001 WAIRC 02082
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES NICHOLAS DAVID PRITCHARD,

APPLICANT
v.
WA SPRAY ON PAVING PTY LTD,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED TUESDAY, 20 FEBRUARY 2001
FILE NO APPLICATION 1655 OF 2000
CITATION NO. 2001 WAIRC 02082
_________________________________________________________________________

Result Application alleging contractual benefits
allowed

Representation
Applicant In Person
Respondent Ms V. Dobson
_________________________________________________________________________

Order.
HAVING heard the applicant on his own behalf and Ms V
Dobson on behalf of the respondent, the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act 1979, hereby—

1. ORDERS that the respondent shall pay to the appli-
cant the amount of $495.96.

2. ORDERS that the payment referred to in paragraph
1. above be made within 7 days of the date of this
order.

3. ORDERS that the application be and is hereby oth-
erwise dismissed.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.
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2001 WAIRC 02305
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES PAUL ANTHONY RENWICK,

APPLICANT
v.
JOHN HOLLAND CONSTRUCTION &
ENGINEERING PTY LTD ACN
004 282 268, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 9 FEBRUARY 2001
FILE NO APPLICATION 571 OF 2000
CITATION NO. 2001 WAIRC 02305
_______________________________________________________________________________

Result Commission has jurisdiction
Representation
Applicant Mr S Foy
Respondent Mr D Armstrong of Counsel
_______________________________________________________________________________

Reasons for Decision—Preliminary hearing on jurisdiction
(Delivered extemporaneously and subsequently

edited by the Commissioner)
1 This is an application pursuant to section 29(1)(b)(i) of

the Industrial Relations Act, 1979 (the Act). The applicant
(the respondent in this matter) alleges that he was
dismissed unfairly, harshly or oppressively on 30 March
2000 after failing an alcohol test on his way to site.

2 The respondent (the applicant in this matter) says the
Commission is without jurisdiction and this preliminary
point was heard in Geraldton on 9 February 2001.

3 The jurisdictional arguments advanced articulately by Mr
Foy on behalf of the applicant condense to the building
blocks of clause 15 in the John Holland Construction &
Engineering Pty Ltd Rail Infrastructure Maintenance
Agreement 1996-1999 [MFIA1] and clause 5 of the Rail
Infrastructure Maintenance Award 1996 [MFIA2], and
let me deal with those matters first.

4 For the purposes of dealing with the jurisdictional
arguments raised, I have assumed that the Federal
agreement and award apply as argued by the applicant. I
make no finding at this point in time on that issue as it is
my understanding that this is still in contention between
the parties. It may be that the contention by the respondent
is that this award and agreement did not form the contract
because they could not have legitimately formed a fair
contract, or it may be that they simply did not form the
contract. For the reasons which I now explain I do not
need to consider this point further at this stage.

5 The relevant clause of the Agreement is as follows—
“15. DISPUTE SETTLEMENT PROCEDURE

The parties agree that any dispute occurring as a
consequence of any matter contained in this
agreement shall be settled in accordance with the
Dispute Settlement Procedure set out in Clause
15 of the “Rail Infrastructure Maintenance Award
1996”.
Disputes arising out of Occupational Health and
Safety issues will be dealt with in accordance with
Federal and/or State Legislation, Regulations and
or Codes of practice, whichever is applicable.
Nothing in the above Dispute Settlement Proce-
dure shall contravene the Occupational Health and
Safety Act 1984.”

 The reference to the Award should in fact be Clause 5.
Clause 15 of the Award is the “Hours” Clause.
The relevant clause of the Award is as follows—

“5. PROCEDURES FOR THE AVOIDANCE OF IN-
DUSTRIAL DISPUTES

5.1 The objective of this procedure is to avoid and
settle disputes or grievances by direct consulta-
tion and negotiation.

5.2 The parties shall give prior notice to one another
of any matters which may reasonably be expected
to give rise to any dispute or grievance.

5.3 Process
5.3.1 Subject to subclause (5.2) hereof and the terms

of this clause, any dispute or grievance is to be
processed according to the following stages; pro-
vided that it is within the authority of the parties
at that level. Where this is not the case, the issue
will immediately be raised to the appropriate
higher level.

5.3.1 (a) The matter is to be discussed on the job
within the work team. In attendance are to
be the worker/s, and employee representa-
tive/s concerned if requested by the
employees, and the foreman or immediate
supervisor concerned.

5.3.1 (b) The matter is to be discussed at a more sen-
ior level with local management. In
attendance are to be the local employee rep-
resentative/s, the foreman or immediate
supervisor concerned and local management
representative/s of the employer.

5.3.1 (c) The matter is to be discussed at a meeting
with more senior central representatives.
In attendance are to be the nominee of the
State Secretary of the union, the employ-
ees nominated local representative/s (if
any), central nominee/s of the employer
involved and local employer management.

5.3.1 (d) (i) Where the parties agree on the nomi-
nation of a mediator and that
nomination is accepted that person
shall be deemed to be Mediator for the
purposes of this procedure.

5.3.1 (d) (ii) Where agreement cannot be reached
under Stage Three, a further meeting of
central representatives (as defined in
Stage Three) shall be convened together
with the Mediator who will endeavour
to have the parties reach agreement.
If the Mediator is unable to get the par-
ties to agree, he shall make re-
commendations to the parties which
any party is entitled to accept or reject.

5.3.1 (e) Where agreement cannot be reached un-
der Stage Four, the matter shall be referred
either jointly or individually to the Aus-
tralian Industrial Relations Commission for
determination. Such determination shall be
accepted by all parties.

5.3.2 Where a Union or the employer has a policy of
discussing or negotiating some or all matters at
central level, Stage Three shall be the first step in
the dispute resolution process for such matters.
Parties will as necessary from time to time ad-
vise each other of the matters to be discussed or
negotiated at central Stage Three level.
Matters nominated by either party as appropriate for
discussion or negotiation at the central Stage Three
level will not be processed through Stages One or Two
or any other administrative variation thereof.

5.3.3 Nothing in this procedure prohibits the attendance
of the employer or union official at any conference
convened under Stage One and/or Two.

5.4 Where a matter being dealt with at a par-
ticular stage is not resolved, then it is to be
dealt with at the next stage.

5.5 The first meeting to be convened pursuant
to Stages One and Two shall be convened
within twenty four hours of a request by
any party.

Meetings pursuant to Stage Three shall be con-
vened within two working days of a request by
any party or as mutually agreed between the State
Secretary of the union and the nominated repre-
sentative of the employer.
Meetings pursuant to Stages Four and Five shall
be convened by the Mediator within two work-
ing days of any application by any party.
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Party means the employer or the employees, em-
ployees representatives or unions concerned and
includes the persons referred to in Stages One,
Two, Three, Four and Five.

5.6 While these procedures are being followed—
5.6.1 The employees and their union agrees that no

whole or partial stoppage of work or reduction
in normal working or shift work or overtime or
other ban or limitation on work shall take place.
The employer agrees that no stand-down of work-
ers or imposition of the principle “no work as
directed, no pay” or other disciplinary action shall
take place.
This limitation shall apply from the date of the
original notification until the matter has been re-
solved or the procedures contained in this award
have been exhausted.

5.6.2 Where the above procedures are being followed
work shall continue normally except as to bona
fide safety issues. No party shall be prejudiced as
to the final settlement by such continuation of work.

5.6.3 The parties shall take all reasonable steps to en-
sure that the above procedures are completed
within ten working days of a grievance or dis-
pute being raised by an employee.”

6 Before I go to the substance, I also do not have sufficient
before me to make a judgment in relation to whether the
matters covered by the application are allowable award
matters as highlighted by Anderson J in City of Mandurah
v William Hull 80 WAIG @ 4322. However, I do not
consider that point is necessary to determine in these
proceedings.

7 To go to then to the building blocks of the argument on
jurisdiction. Clause 15 of the agreement activates the
dispute settlement procedure as expressed in Clause 5 of
the award. Clause 25 of the agreement is also relevant
and relates to employees unfit for duty—drugs and
alcohol. It is common between the parties that that clause
has relevance if the agreement applies. It reads—

“25. EMPLOYEES UNFIT FOR DUTY—DRUGS
AND ALCOHOL

(i) A person in possession of non prescribed ille-
gal drugs on Westrail or John Holland
Construction & Engineering property, or whilst
on duty, shall be summarily dismissed.

(ii) A person who is affected by drugs or alco-
hol and unable to work safely will not be
allowed to work.

(iii) the decision on a person’s ability to work
in a safe manner will be made by the su-
pervisor in discussion with other members
of the work group.

(iv) there will be no payment of lost time to a
person unable to work in a safe manner.

(v) If this happens twice, the worker shall be
given a written warning and made aware
of the availability of treatment/counselling.
If the worker refuses help he/she may be
dismissed the next time he/she is affected.

(vi) For the purposes of disciplinary action a
warning shall be effective for a period of
12 months from the date of issue.

(vii) A worker having problems with alcohol or
other drugs—
(a) will not be sacked if he/she is willing

to get help; and
(b) must undertake and continue with rec-

ommended treatment to maintain the
protection of this programme; and

(c) will be entitled to sick leave or leave
without pay while attending treatment.”

So the argument is about an employee who was terminated
as he was unfit for duty due to alcohol consumption and
the applicant says the dispute should have gone to the
Australian Industrial Relations Commission.

8 Clause 5 of the award, which is the actual dispute
settlement procedure, is where I have difficulty with the

argument put by Mr Foy. Clause 5 spells out the
procedures for the avoidance of industrial disputes, and
when I read that clause in all its context, it is a procedure,
as is typical, applying when the employment relationship
is afoot. There is a detailed procedure to be applied,
involving four stages to be gone through before the parties
refer matters to the Australian Industrial Relations
Commission.

9 My difficulty with the applicant’s argument is simple. I
do not consider clause 5 to be the relevant part of the
award or the agreement for the purposes of the matter at
hand. In fact I believe it is clear that clause 10 of the
award, which is the clause to do with termination of
employment, is in fact the relevant clause, and I would
so find. Clause 10 reads—

“10. TERMINATION
10.1 Workers on engagement shall be subject to a pro-

bationary period of four weeks; provided that
such period may be extended at the discretion of
the employer after consultation with the union.

10.2 Except as provided in subclause (10.3) of this
clause, a worker who has been continuously em-
ployed for four weeks or longer shall not, without
the approval of the employer, leave the service of
the employer until the expiration of one weeks’
written notice of the worker’s intention so to do.

10.3 An employer must not terminate an employee’s
employment unless—

10.3.1 the employee has been given, either the period of
notice required by subclause (10.4) below, or
compensation instead of notice; or

10.3.2 the employee is guilty of serious misconduct, that
is, misconduct of a kind such that it would be
unreasonable to require the employer to continue
the employment during the notice period.

10.4 The required period of notice is first calculated
using this table—
Period of continuous service Period of notice
Not more than 1 year At least 1 week
More than 1 year but not

more than 3 years At least 2 weeks
More than 3 years but not

more than 5 years At least 3 weeks
More than 5 years At least 4 weeks

The period of notice is increased by one week if
the employee is over 45 years old and has com-
pleted at least 2 years of continuous service with
the employer.

10.5 Ascertaining period of continuous service
Continuous service shall be as calculated under
clause 23.5 for the purpose of subclause 10.4.

10.6 Amount of compensation instead of notice
The amount of compensation instead of notice must
equal or exceed the total of all amounts that, if the
employee’s employment had continued until the
end of the required period of notice, the employer
would have become liable to pay to the employee
because of the employment continuing during that
period: provided that where both parties agree to a
lesser period of notice, no compensation shall be
due for the agreed reduction of notice.

10.7 Calculation of compensation amount
That total must be worked out on the basis
of—

10.7.1 the employee’s ordinary hours of work
(even if they are not standard hours); and

10.7.2 the amounts payable to the employee
in respect of those hours, including (for
example) allowances, loading and pen-
alties; and

10.7.3 any other amounts payable under the
employee’s contract of employment.

10.8 Employee to have opportunity to respond to al-
legations
An employer must not terminate an employ-
ee’s employment for reasons related to the
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employee’s conduct or performance un-
less—

10.8.1 the employee has been given the op-
portunity to defend himself or herself
against the allegations made; or

10.8.2 the employer could not reasonably be
expected to give the employee that
opportunity.

10.9 Employer to notify CES of proposed terminations
in certain cases

10.9.1 Retrenchment of 15 or more employees
This section applies if, on or after 26
February 1994, an employer decides
to terminate the employment of 15 or
more employees for reasons of an eco-
nomic, technological, structural or
similar nature, or for reasons includ-
ing such reasons.

10.9.2 Written notice to specify why, when
and how many
As soon as practicable after so decid-
ing, the employer must give to the
Commonwealth Employment Service
a written notice of the intended termi-
nations that sets out—

10.9.2 (a) the reasons for the termina-
tion; and

10.9.2 (b) the number and categories
of employees likely to be
affected; and

10.9.2 (c) the time when, or the period
over which, the employer
intends to carry out the ter-
minations.

10.10 Employer must comply
The employer must not terminate an employ-
ee’s employment pursuant to the decision
unless the employer has complied with
subclause 10.9.2.

10.11 Harsh, unjust or unreasonable termination
10.11.1 Termination must be for valid reasons

An employer must not terminate an
employee’s employment unless there
is a valid reason, or valid reasons, con-
nected with the employee’s capacity or
conduct or based on the operational
requirements of the undertaking, estab-
lishment or service.

10.11.2 Termination harsh, unjust or unreason-
able if reasons not valid
A reason is not valid if, having regard
to all of the circumstances of the case,
including the employee’s capacity and
conduct and those operational require-
ments, the termination is harsh, unjust
or unreasonable. This subsection does
not limit the cases where a reason may
be taken not to be valid.

10.12 Employer not to terminate on certain grounds
An employer must not terminate an employee’s
employment for any one or more of the
following reasons, or for reasons including any
one or more of the following reasons—

10.12 (a) temporary absence from work because
of illness or injury;

10.12 (b) union membership or participation in
union activities outside working hours
or, with the employer’s consent, dur-
ing working hours;

10.12 (c) non-membership of a union or of an
association that has applied to be reg-
istered as a union under the provision
of this Act;

10.12 (d) seeking office as, or acting or having
acted in the capacity of, a representa-
tive of employees;

10.12 (e) the filing of a complaint, or the partici-
pation in proceedings, against an
employer involving alleged violation for
laws or regulations or recourse to com-
petent administrative authorities;

10.12 (f) race, colour, sex, sexual preference,
age, physical or mental disability, mari-
tal status, family responsibilities,
pregnancy, religion, political opinion,
national extraction or social origin;

10.12 (g) absence from work during maternity
leave.”

10 Clause 10.11 does not have any reference to either
commission, the Australian Industrial Relations
Commission or the Western Australian Industrial
Relations Commission. This is an application pursuant
to section 29(1)(b)(i) of the Industrial Relations Act, 1979
for unfair dismissal.

11 To apply City of Mandurah v William Hull 80 WAIG 4319
it is clear that there is no expressed intent in the award,
the agreement or the Act to cover the field. A person
subject to the award and agreement in question may still
make an application pursuant to section 29(1)(b)(i) of
the Industrial Relations Act, 1979 as there is no provision
in the award or agreement, for that purpose, excluding
them from the State Commission or directing the parties
in cases of termination to the Australian Industrial
Relations Commission. Hence, I find I have jurisdiction
to deal with this application.

12 Finally, the respondent also references section 152
AWARDS TO PREVAIL OVER STATE LAWS, AWARDS
of the Industrial Relations Act 1988, which states—

“Where a state law, or an order, award, decision or
determination of a State industrial authority, is in-
consistent with, or deals with a matter dealt with in,
an award, the latter prevails and the former, to the
extent of the inconsistency or in relation to the mat-
ter dealt with, is invalid”.

and says an agreement is an award for the purpose of the
definition in section 4 which states—

“award” means—
(a) an award or order that has been reduced to

writing under subsection 143(1); or
(b) a certified agreement; or
(c) an enterprise flexibility agreement;

but does not include an award made in a consent
arbitration conducted under Subdivision C of Divi-
sion 3 of Part VIA.

 I have no difficulty with the logic of the definitional point,
but it takes me no further concerning the point of
inconsistency given my finding concerning clause 10
being the relevant clause and my other reasoning.

13 I should say I do have some doubt that the Industrial
Relations Act 1988 is what governs the operation of this
particular agreement rather than the Workplace Relations
Act 1996 it being legislation enacted subsequently. I say
nothing further on this point at this time. There was an
argument as to whether the agreement is in force or not.
For the purposes of the preliminary hearing I have
assumed that it has continued in force.

14 In summary, for all the reasons stated, I find that I have
jurisdiction.

2001 WAIRC 02155
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ALAN JOHN WHITTLE, APPLICANT

v.
RENDEZVOUS HOTELS
MANAGEMENT PTY LTD TRADING
AS RENDEZVOUS OBSERVATION
CITY HOTEL, RESPONDENT

CORAM SENIOR COMMISSIONER G L
FIELDING



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 91181 W.A.I.G.

DELIVERED FRIDAY, 23 FEBRUARY 2001
FILE NO/S APPLICATION 34 OF 2001
CITATION NO. 2001 WAIRC 02155
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr R J Walker as agent
Respondent Mr P G Robertson as agent
_______________________________________________________________________________

Reasons for Decision.
1. The facts in this matter are clear and not in dispute. The

Applicant is currently employed by the Respondent as a
Carpark Patrol Officer. As is common ground he is
employed under a written contract of employment and
has been so employed since 14 October 1997. He was
previously employed as a Security Officer at a lower rate
of pay. It is also common ground that a term of his current
employment is that he be paid a salary of “$28,000 per
annum, payable fortnightly”.

2. It is common ground that since his current employment
began he has been paid his salary by fortnightly instalments
of $1,073.97 gross. The Applicant contends that in each of
the last three years commencing on the 14 October 1997,
14 October 1998 and 14 October 1999 respectively he has
been paid only $27,923.22 gross. Accordingly the Applicant
seeks to recover the sum of $230.34 being a benefit allegedly
denied to him over those three years. In effect the Applicant
contends that the Respondent has miscalculated the
magnitude of the fortnightly instalments by using a divisor
of 26.071 rather than 26.

3. The Respondent opposes the claim. It contends that the
Applicant has indeed been paid his full entitlement of
$28,000 albeit by more than 26 instalments in any one
year. It asserts that the fortnightly instalments have been
calculated correctly. It was calculated by dividing the
salary by 365, being the number of days in a year, and
multiplying the result by 14, being the number of days in
a fortnight. This produces a divisor of 26.071. The
Respondent contends that the method of calculation it
adopted is one commonly used in industry. Furthermore,
the Respondent argues that having regard to the principles
of equity, good conscience as well as the substantial merits
of the matter the Commission should refrain from
acceding to the claim even if there was found to be a
denial of a benefit in any particular year because any
shortfall in payments made in any given year are remedied
by the first payment of the following year.

4. In my view the Applicant’s case proceeds on the false
premise that the salary is to be paid by 26 instalments.
The contract is not defective as the agent for the Applicant
suggests but is quite clear in its terms. It expressly
provides that the salary is payable “fortnightly”, not by
26 instalments. Furthermore, the contract provides that
the Applicant is entitled to be paid $28,000 “per annum”
that is $28,000 per year. A year does not consist of 26
fortnights but a period of 12 calendar months from a given
date in one year to the corresponding date in the following
year. At the very least that period consists of 365 days,
that is, 26 fortnights and at least one day (see: R v
Worminghall Inhabitants (1817) 6 M & S 350: Re Clubb:
Ex parte Clubb v Westpac Banking Corporation (1990)
93 ALR 123, 129; In re Glass Makers (Australian Window
Glass Pty Ltd) Award [1945] AR 284, 288; and see too:
Smedley v Excelsior Collieries and Coke Works Ltd (1921)
38 WN (NSW) 182 and cf Interpretation Act 1984; ss 5
and 62). In those circumstances there is no warrant to
demand that the salary be paid by 26 instalments.
Moreover, because the contract does not provide that the
employee is to be paid other than by fortnightly
instalments and because a year consists of more than 26
fortnights, it follows there is no warrant to insist that the
salary be paid in full in the year in which it is earned.
Even without the stipulation that the salary is to be paid
by fortnightly instalments it does not follow as the
Applicant appears to have assumed, that it should be paid
in full the year in which it is earned. In the absence of
some custom as to the method of payment the salary

would not be payable until the years service was
completed, which necessarily would require that it be paid
outside the period of the year in which it was earned,
(see: Inman v Ackroyd & Best Limited (1901) 1 Q.B. 613).

5. The contract provides only that the salary is to be paid by
fortnightly instalments. That should be taken to mean as
the parties appear to have assumed, that the fortnightly
instalments are to be identical, at least in any given year.
In the circumstances, the method adopted by the
Respondent for calculating the magnitude of the
instalments is correct. It quite properly takes into account
the requirement that salary is to be paid fortnightly and
the fact that it is based on service for a full annum or
year, that is at least 365 days.

6. The alleged shortfall in each of the years in question is
$76.78 which, significantly equates with 1 days
remuneration at the rate of $28,000 per annum (i.e. 1/
365 of $28,000). In assessing whether the Applicant has
been paid his full salary in respect of any given year regard
must be had to all of the fortnightly instalments which
relate to service in the given year or annum, and not simply
to those instalments which are paid in any given 12 month
or yearly period. As is self evident from the fact that there
is at least one day more than 26 fortnights in any given
12 month period the payment for that additional day will
ordinarily fall to be included in fortnightly instalment
which falls outside this period. Indeed, the evidence
adduced by the Respondent reveals that is what occurred
for at least two of the years now in question.

7. The evidence adduced in these proceedings by the
Respondent, which I accept, reveals that the Applicant has
in fact been his full entitlement for the years in question
albeit, not always in the year in which it was earned. The
evidence reveals that he has in fact been paid $28,000 for
each of the annums in question, albeit not entirely in the
relevant annum. The Applicant has therefore not established
that he has been denied the benefit he alleges.

2001 WAIRC 02133
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ALAN JOHN WHITTLE, APPLICANT

v.
RENDEZVOUS HOTELS
MANAGEMENT PTY LTD TRADING
AS RENDEZVOUS OBSERVATION
CITY HOTEL, RESPONDENT

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED FRIDAY, 23 FEBRUARY 2001
FILE NO/S APPLICATION 34 OF 2001
CITATION NO. 2001 WAIRC 02133
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr R J Walker as agent
Respondent Mr P G Robertson as agent
_______________________________________________________________________________

Order.
HAVING heard Mr R J Walker as agent on behalf of the
Applicant and Mr P G Robertson as agent on behalf of the
Respondent, the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act 1979, hereby
orders—

THAT the application be, and is hereby, dismissed.
(Sgd.) G.L. FIELDING,

[L.S.] Senior Commissioner.
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SECTION 29 (1)(b)—Notation of—

Applicant Respondent Number Commissioner Result

Akkus R Istanbul Bakery House and Café 1884/1999 Fielding SC Dismissed
Adams KR Albany Job Futures 1563/2000 Scott C Dismissed
Adams N Centurion Transport Pty Ltd 1981/2000 Kenner C Discontinued
AFMEPKIU Geraldton Bus Service CR361/1999 Coleman CC Discontinued
AFMEPKIU Veem Engineering Group C247/2000 Coleman CC Discontinued
Anderson I Novotel Langley Hotel 2062/2000 Beech C Discontinued
Barr M Roedigers Bros Northam P/L 1343/2000 Wood C Discontinued
Beeton RB McMahon Contractors (WA) P/L 1676/2000 Coleman CC Referred
Bennett GL Secret Ingredients 1770/2000 Kenner C Discontinued
Bethell HC Chain Reaction 1708/2000 Coleman CC Discontinued
Bevacqua B Primax Engineering WA 1391/2000 Beech C Discontinued
Birch PJ Ilt Communications 1896/2000 Kenner C Dismissed for

want of
prosecution

Black JA Homefresh Supermarket Pty Ltd 1387/2000 Beech C Struck out for
want of
prosecution

Blanden SR John L Realty P/L 1873/2000 Coleman CC Discontinued
Bond RR Orcharg Holdings Pty Ltd t/as “Supa Value—Marmion” 1491/2000 Fielding SC Discontinued

by leave
Brown CF Acson Air Conditioning 1481/2000 Beech C Discontinued
Bryan KA Oceanfast Pty Ltd 1402/2000 Gregor C Discontinued
Callahan MS Australian Health Pty Ltd ACN 050 159 209 as 41/2001 Smith C Discontinued

T/EE for the Dean Apostolou Family Trust T/As
Risk Management Technologies by leave

Capone DD SSL Asset Services Pty Ltd 072 293 880 27/2001 Fielding SC Discontinued
Chester CR Mirrortec Industry 166/2001 Scott C Withdrawn

by leave
Collins JI P & R Thomson Holdings P/L T/as Coastal 95/2001 Coleman CC Discontinued

Cinemas & Other
Collopy-Behan T Phoenix Motors Pty Ltd T/A Phoenix Holden 6/2001 Beech C Withdrawn

by leave
Connop RG Power Crewing WA 2020/2000 Beech C Struck out for

want of
prosecution

Corrieri A Little Moreton Pty Ltd T/A H-R Products 1851/2000 Coleman CC Discontinued
Cox HN Carlington Pty Ltd 2015/2000 Coleman CC Withdrawn
Davy JG Vital Packaging Pty Ltd 1879/2000 Beech C Discontinued
De Alwiz VG Mr John Reyburn Trading as Nicholson Clement 1065/2000 Scott C Dismissed

Solicitors
de Waayer TL Piero’s Family Salon 13/2001 Beech C Discontinued
Dick D Tyre Marketers Australia 1919/2000 Scott C Withdrawn

by leave
Donohoe C Ricardo & Assoc for Hair 1832/2000 Coleman CC Discontinued
Drust R C & L Unbehaun of Roy Weston Bicton 2000/2000 Coleman CC Discontinued
Eagle K Unicorn Purif’n Filtration 1883/2000 Coleman CC Discontinued
Edmonds PJ J Corp Pty Ltd 2053/2000 Kenner C Discontinued
Edwards K Baines Manchester 1949/2000 Wood C Discontinued
Evans ML Aminya Laboratories 1828/1999 Coleman CC Dismissed for

want of
prosecution

Finch WL Two by One 815/2000 Beech C Discontinued
Fish PA Amalfi Café 2029/2000 Beech C Discontinued
Flanegan RJ Giacci Bros Pty Ltd 1698/1999 Beech C Discontinued
Forrest ER Deane Contracting 1989/2000 Beech C Withdrawn by

leave
Fraser D Mark McKrill (McKrills Tiling) 1679/2000 Kenner C Discontinued
Fu M WMC Exploration Division 1987/2000 Kenner C Discontinued
Fyduniw JM Dobbie Dico Meter Co (WA) P/L 168/2001 Coleman CC Discontinued
Gandini CK Carlington Pty Ltd 2016/2000 Coleman CC Withdrawn
Gardiner PG Go Ape Pty Ltd 2012/2000 Coleman CC Discontinued
Goulas K The National Steel Group 2096/2000 Kenner C Discontinued
Grabbi FJ Fitness Express WA Pty Ltd 23/2001 Scott C Dismissed
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Greig A Educatiional Funding Company 1780/2000 Kenner C Discontinued
Grundman DA Westate Glass Incorporating Alpha 2078/2000 Fielding SC Discontinued
Hadland T The Administrative Business Centre 1925/2000 Coleman CC Discontinued
Hajduk AP James Hill, Ilnet 352/2001 Coleman CC Discontinued
Harvey JJ Longcape Investment/Gone Troppo 1489/1999 Coleman CC Dismissed for

want of
prosecution

Hauser PR Joondalup Resort Hotel and Country Club Pty Ltd 2042/2000 Beech C Discontinued
Head S Mr Bob Day & Mr John Smith T/A Collier Homes 1835/2000 Smith C Discontinued

by leave
Heath GJ Cogomen T/As Centra Fine Foods 225/2001 Coleman CC Withdrawn
Hebb J Ausfront Pty Ltd—Modern Group 2145/2000 Kenner C Discontinued
Hegarty TR Note Keepers Pty Ltd 2061/2000 Beech C Discontinued
Hemingway DJ Westrac Equipment Pty Ltd 301/2000 Beech C Struck out for

want of
prosecution

Herd AH All West Uniforms 1728/2000 Beech C Discontinued
Hill W Cool’s Constructions P/L 1796/2000 Coleman CC Discontinued
Hopkinson PG Fapo Pty Ltd 2089/2000 Fielding SC Discontinued
Iloski L Ross’s Salvage & Handyman Centre 211/2001 Kenner C Discontinued
Ishmael RJ Western Australian Retinitis Pigmentosa Foundation 2134/2000 Gregor C Withdrawn

(W.A.R.P.) by leave
Januszkiewicz B A Goninan & Co 1695/2000 Coleman CC Discontinued
Jelleff AS Newlight Investments Pty Ltd T/A Autosmart W.A 1096/2000 Scott C Dismissed
Jesnoewski D Maddison Meats 1899/2000 Kenner C Discontinued
Karvinen R Veem Engineering 1871/2000 Beech C Discontinued
Kickett M T Aboriginal Hostel Ltd 159/2001 Scott C Dismissed
King S Australian Foods Co Pty Ltd 52/2001 Beech C Withdrawn

by leave
Kinsman SS Canilla P/L T/AS Turkey Creek Roadhouse 1810/2000 Coleman CC Discontinued
Krokosz J Trading Mastery Pty Ltd 1345/2000 Scott C Dismissed
Lane J Aussie Online Ltd 1039/2000 Wood C Discontinued
Lenton K Challenge Bank, A Division of Westpac Banking 29/2001 Beech C Withdrawn

Corporation by leave
Liefman GW Roche Mining 1809/2000 Gregor C Granted
Lindsay V Centigrade Services 2137/2000 Beech C Withdrawn

by leave
MaGill SA EJ & D Sharp T/A Inland City Hotel 174/2001 Beech C Struck out for

want of
prosecution

Mansfield G Rentsmart Pty Ltd 1940/2000 Scott C Dismissed
Marshall E Australian Child Care Academy T/A Tivoli Pty Ltd 178/2001 Coleman CC Referred
Marshall GJ WA Sporting Car Club (Inc) 1578/2000 Smith C Discontinued

by leave
Martelli CA Iama Agribusiness Pty Ltd T/A Iama WA, A Subsidiary 2009/2000 Beech C Discontinued

of Iama Limited
Martelli SB Sorrento Restaurant 535/2000 Coleman CC Discontinued
Martin KS Sizer Builder 98/2001 Beech C Discontinued
Martin M Gardner Electronics 1631/2000 Smith C Dismissed for

want of
prosecution

McLean MA Brooks Construction Pty Ltd 2040/2000 Wood C Discontinued
McMorran G Ferngrove Vineyard Ltd 1593/2000 Beech C Discontinued
Menner J Boulevarde Pharmacy 3/2001 Kenner C Discontinued
Middleton SM Karratha & Districts Tourist Information Centre 1977/2000 Coleman CC Discontinued
Milliken DT Occtech Engineering 648/2000 Scott C Dismissed
Mitchell JS Oakland Fencing Pty Ltd 78/2001 Scott C Dismissed
Monroe V Silkpoint Holdings Pty Ltd t/a Zebrowski’s Bar 1015/2000 Beech C Discontinued

and Cabaret
Moorey PE Tony Sadler Pty Ltd 2106/2000 Smith C Discontinued

by leave
Morana S Henre Peter’KA 1996/2000 Beech C Discontinued
Morgan S Marmion Angling & Aquatic Club 396/2000 Coleman CC Discontinued
Mutten KL Nufarm Limited 1787/2000 Scott C Dismissed
Nairn G Star Retail Grp t/a Red Dot 1900/2000 Coleman CC Discontinued
O’Brien LD Wynn’s Australia Pty Ltd 318/2001 Coleman CC Discontinued
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ONeill KJ Kwik & Swift Co Group As Trustee for the NWG Trust 1740/2000 Gregor C Discontinued
O’Sullivan MG LJ Hooker Bentley 260/2001 Coleman CC Discontinued
Page D The Distributors (Alban) P/L & The Distributors 151/2001 Coleman CC Discontinued

(Esperance) P/L
Pallier MS Artline Holdings Pty Ltd 2118/2000 Scott C Withdrawn

by leave
Pantany KJ Freemasons Homes (Grand Lodge of Western 1493/2000 Wood C Discontinued

Australia Freemasons Homes for the Aged
 Incorporated)

Patterson DJ Bidyandanga Aboriginal Community La Grange Inc. 1206/1999 Coleman CC Discontinued
Piggott FJ Soldo, Harradine & Bryce or Central Pacific Finance 1916/2000 Beech C Discontinued

Group
Ralston C G.T Bristow-Stagg T/A Caltex Lakeside 1905/2000 Beech C Discontinued
Ramsden RP Ferguson Corporation Pty Ltd 1979/2000 Coleman C Discontinued
Rimell K Sally Cen, Asia Aluminium Australia Pty Ltd 1859/2000 Coleman C Discontinued
Robinson CJ Joondalup City Times 1976/2000 Beech C Discontinued
Sammut E Compucon Computers (WA) Pty Ltd 168/2000 Scott C Dismissed
Schauble CR Iustini Holdings Pty Ltd 1762/2000 Coleman CC Discontinued
Scott DY Kimberley Cleaning Contractors 1452/2000 Coleman CC Discontinued
Sharma V Eltonia Pty Ltd Trading as Rick Hart—Kelmscott 2002/2000 Scott C Withdrawn

by leave
Sharp RJ Pedersens Hire 2001/2000 Scott C Dismissed
Shepheard K Quirk Corporate P/L 402/2001 Coleman CC Discontinued
Staniscia C Carlington Pty Ltd 2013/2000 Coleman CC Withdrawn
State School Minister for Education 1505/2000 Kenner C Discontinued
Teachers’ Union

Stokes GW Curtin Consultancy Services Ltd 1074/2000 Beech C Discontinued
Stone NG Water Trucks Hire Australia Pty Ltd 488/2000 Beech C Discontinued
Stone T Beaver Mining Supplies 10/2001 Coleman CC Discontinued
Switalla R Davnet Telecommunications Pty Ltd 1734/2000 Scott C Dismissed
Taylor VR Canilla P/L T/AS Turkey Creek Roadhouse 1811/2000 Coleman CC Discontinued
Tromp YL Lancelin Angling and Aquatic Club (Inc) 1818/2000 Wood C Discontinued
Turner G Telgrove Holdings Pty Ltd 1348/2000 Beech C Discontinued
Van Den Bosch TJ Pasadena Holdings Pty Ltd 2135/2000 Scott C Dismissed
Weatherhead SL Capistano Pty Ltd Trading as City Dental Centre 70/2001 Scott C Dismissed
White JM Supa Value Applecross Pty Ltd 187/2001 Beech C Discontinued
Wijngaarden V Wax Magazine 1893/2000 Coleman CC Discontinued
Williams CH Bega Garnbirringu Health Services Aboriginal Corp. 79/2001 Gregor C Discontinued
Williams F Total Autos (1990 Pty Ltd) 1790/2000 Scott C Dismissed
Wills CJ Carlington Pty Ltd 2014/2000 Coleman CC Withdrawn
Wong SS Chemist Direct Limited 142/2001 Scott C Withdrawn

by leave
Zugic F De Campo Trading Pty Ltd 1626/2000 Wood C Discontinued
Young E Westday Investments Pty Ltd ACN 068 100 658 1825/2000 Kenner C Discontinued

T/A Metro Filters
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CONFERENCES—
Matters arising out of—

2001 WAIRC 02107
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUTOMOTIVE, FOOD, METALS,

ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH,
APPLICANT
v.
BHP IRON ORE LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED MONDAY, 19 FEBRUARY 2001
FILE NO/S C 36 OF 2001
CITATION NO. 2001 WAIRC 02107
_______________________________________________________________________________

Result Recommendation issued.
Representation
Applicant Mr T Kucera of counsel
Respondent Mr R Lilburne of counsel
_______________________________________________________________________________

Recommendation.
WHEREAS on 5 February 2001 the applicant applied to the
Commission for a conference pursuant to s 44 of the Indus-
trial Relations Act, 1979;

AND WHEREAS on 16 February 2001 the Commission
convened a conference between the parties pursuant to s 44 of
the Industrial Relations Act, 1979;

AND WHEREAS at the conference the Commission was
informed that the applicant and the respondent were in dis-
pute as to the ongoing engagement by the respondent of
contractors to perform maintenance work in the ore process-
ing and mine engineering workshop at the respondent’s Mt
Newman operations;

AND WHEREAS the Commission was informed by the
applicant that the respondent had not complied with its obli-
gations pursuant to Clause 29—Utilisation of Contractors of
the Iron Ore Production and Processing (Mt Newman Mining
Company Pty Limited) Award No. A 29 of 1984 and the un-
registered Industrial Relations Agreement, which allegations
were denied by the respondent;

AND WHEREAS the respondent said that the engagement
of the relevant contractors was consistent with an unregis-
tered instrument entitled BHPIO Mt Whaleback/Orebody 29
March 1999 Business Efficiency Improvement Programme;

AND WHEREAS the Commission, after having heard the
parties and having endeavoured to assist the parties to reach
agreement on the matters in dispute and having considered
the terms of the relevant industrial instruments applicable to
the parties was of the view that in all the circumstances, it
would issue a recommendation to the parties in order to en-
deavour to expeditiously resolve the dispute;

NOW THEREFORE the Commission, having regard for the
interests of the parties directly involved and to prevent the
deterioration of industrial relations in respect of the matters
in question, in accordance with the provisions of the Indus-
trial Relations Act, 1979 hereby recommends—

1 THAT the engagement of contractors by the respond-
ent is to be discussed at the workgroup level
following the publication by the respondent of the
weekly work plan on each Friday or thereabouts.

2 THAT a copy of the weekly work plan is to be given
to the relevant union representative(s), consistent
with prior practice, to facilitate the discussions re-
ferred to in para 1.

3 THAT the respondent, to further facilitate the dis-
cussions in para 1, provide to the relevant union
representative(s) particulars of the contractor engage-
ment including but not limited to matters such as

the scope of the works and the anticipated duration
of the contract and the like.

4 THAT any issues raised in the course of discussions
referred to in para 1 be as far as possible resolved at
the work group level.

5 THAT any grievances arising from matters discussed
be resolved in accordance with the established griev-
ance resolution procedure.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

2001 WAIRC 02172
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES TRANSFIELD SERVICES

(AUSTRALIA) PTY LTD, APPLICANT
v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH & OTHER,
RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 23 FEBRUARY 2001
FILE NO/S C 52 OF 2001
CITATION NO. 2001 WAIRC 02172
_______________________________________________________________________________

Result Recommendation issued.
Representation
Applicant Mr P Stillman as agent and with him Mr

D Pretsel
Respondent Mr J Ferguson
_______________________________________________________________________________

Recommendation.
WHEREAS on 21 February 2001 the applicant applied to the
Commission for an urgent conference pursuant to s 44 of the
Industrial Relations Act, 1979;

AND WHEREAS on 22 February 2001 the Commission
convened an urgent conference between the parties pursuant
to s 44 of the Industrial Relations Act, 1979;

AND WHEREAS at the conference the Commission was
informed that the applicant and the respondents were in dis-
pute as to the withdrawal of labour by employees of the
applicant engaged on shutdown maintenance work at the BHP
HBI plant in Port Hedland due to on site health and safety
issues arising from an emission of hazardous material from
one of the plant Ore Dryers commencing on or about the night
shift of 19 February 2001;

AND WHEREAS the Commission was informed by the
applicant that approximately 200 employees of the applicant
had withdrawn their labour following a meeting of employ-
ees at approximately 7.30am on 21 February 2001 which
industrial action was continuing as at the time of these pro-
ceedings;

AND WHEREAS the Commission was informed by the
respondents that the employees concerned had refused to per-
form work because they considered that to continue to perform
work in the circumstances would expose them to a risk of
imminent and serious harm to their health;

AND WHEREAS the Commission convened another con-
ciliation conference on 23 February 2001 in a further
endeavour to resolve the issues in dispute between the par-
ties;

AND WHEREAS the Commission, after having heard the
parties and having endeavoured to assist the parties to reach
agreement on the matters in dispute and having considered all
of the issues giving rise to the dispute was of the view that it
would issue a recommendation to the parties in order to en-
deavour to expeditiously resolve the dispute;
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NOW THEREFORE the Commission, having regard for the
interests of the parties directly involved and to prevent the
deterioration of industrial relations in respect of the matters
in question, in accordance with the provisions of the Indus-
trial Relations Act, 1979 hereby recommends—

1 THAT the employees of the applicant presently en-
gaged in industrial action at the BHP HBI site in
Port Hedland cease their industrial action and resume
work on a progressive basis as relevant work areas
across the site are deemed safe for normal opera-
tions as soon as possible after the report back meeting
on site scheduled for 0630 hours on 24 February
2001.

2 THAT in accordance with para 1 the agreed pre-start
training commence.

3 THAT a work crew(s) as required by the applicant
be made available in accordance with para 1 for the
Ore Dryer remedial work required to be undertaken.

4 THAT all other issues outstanding between the par-
ties be progressed forthwith through further ongoing
discussions.

5 THAT the Commission will convene a further re-
port back conference in Perth in the week
commencing 25 February 2001 on a date and time
to be determined by the Commission.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

CONFERENCES—
Matters referred—

2000 WAIRC 01468
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUSTRALIAN WORKERS’

UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANT
v.
BARMINCO PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED TUESDAY, 5 NOVEMBER 2000
FILE NO/S CR 186 OF 1998
CITATION NO. 2000 WAIRC 01468
_______________________________________________________________________________

Result Application granted
Representation
Applicant Mr M D Llewellyn as agent
Respondent Mr R H Gifford as agent
_______________________________________________________________________________

Reasons for Decision.
1 On the initiative of the Applicant, the Commission referred

for arbitration the claim that a Mr Davis had been unfairly
dismissed from his employment with the Respondent on
or about 1 June 1998. Mr Davis was summarily dismissed
for leaving the workplace, albeit under duress, in breach
of the Respondent’s rules. The Commission as presently
constituted concluded that the Applicant had not
discharged the onus it bore to establish that Mr Davis
had been unfairly dismissed. Mr Davis, upon learning
that he was to be questioned by the Respondent about
conduct which led to his dismissal, chided his supervisor
that it would take a better person than he to sack him, and
was promptly summarily dismissed. On appeal Mr Davis
established that it did indeed take a better person than his
supervisor to sack him. A Full Bench of the Commission

found that he had been dismissed unfairly. The matter
was remitted with instruction that it be dealt with
“according to law” and in accordance with the reasons
for decision of the Full Bench.

2 The appeal was determined almost two years after the
matter was originally heard and determined, principally
because of indecision apparently on the part of Mr Davis.
When the matter came before the Commission originally,
it proceeded on the basis of a claim for relief by way of
reinstatement only. The question of compensation as an
alternative remedy was not an issue. As a consequence,
scant evidence was led upon which a fair assessment of
compensation could be made. When the matter came back
to be dealt with “according to law”, the Applicant quite
properly conceded, given the effluxion of time, that it
would be unfair to the Respondent to insist on Mr Davis
being reinstated. The matter therefore proceeded by
agreement on the basis that compensation was now the
most appropriate remedy.

3 On this occasion the Applicant adduced further evidence
from Mr Davis, which evidence I accept; that is, that at
the time of his dismissal he was earning in the order of
$320 per shift, which translates to approximately $77,651
gross per annum. Since his dismissal Mr Davis has worked
principally as a labourer, mainly with a labour hire firm.
He has not sought to return to the mining industry,
because, having been summarily dismissed from
employment in the industry, he considered it would be
too embarrassing, and furthermore, having regard to the
reasons for his dismissal, unlikely that he would gain
employment in that industry. In the financial year
immediately following his dismissal he earned a taxable
income of $24,347, in the following year his taxable
income was $31,523, and for the financial year just
completed his gross earnings were in the order of $32,682.
He says that he was shocked by his summary dismissal
and, furthermore, following his dismissal, suffered
financial difficulty to the point that he had to refinance
the mortgage over the house in which he and his family
resided. Accordingly, in addition to compensation for loss
of income he now seeks compensation for “injury”
sustained as a result of his dismissal.

4 The Applicant contends that whatever formula is used to
assess compensation Mr Davis is entitled to the maximum
allowable under the Industrial Relations Act 1979. The
agent for the Applicant draws attention to the fact that in
the year following his dismissal Mr Davis suffered a
diminution of his income in the order of $53,000, which
exceeds the six months remuneration from the
Respondent. The Applicant asserts that there is nothing
to indicate that the Applicant would not have continued
to be employed by the Respondent indefinitely. He was
in effect a long-term employee, having worked for the
Respondent for approximately five years at the time of
his dismissal.

5 The Respondent on the other hand, whilst not seriously
challenging the evidence of Mr Davis as to his earnings,
contends that by not seeking alternative employment in
the mining industry where, as seems common ground,
there is potential to earn higher levels of remuneration
than as a labourer in another industry, Mr Davis has not
mitigated his loss. Moreover, the Respondent argues that
Mr Davis’ employment history is such that he was not
likely to have had a long-term future with the Respondent.
Accordingly, the Respondent contends that he should be
compensated for something less than the maximum
allowable under the Act. The Respondent draws attention
to the fact that Mr Davis was subject to criticism which
led to other proceedings in the Commission
approximately 12 months before his termination. At the
very least he could have expected a final warning as a
result of the transgressions which led to the termination
of his employment on the occasion now in question.

6 As to a claim for compensation for injury, the Respondent
says that the total compensation cannot exceed the
provisions of s 23A(4) of the Industrial Relations Act
1979.
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7 The law as recounted in the decided cases of the
Commission dealing with the assessment of compensation
is not altogether clear. The cases are many and varied.
Moreover, many are conflicting and complicated, if not
confusing.

8 In cases such as this, compensation should be fixed on
the basis of principle, not arbitrarily, but at the same time
not using the approach of a skilled accountant (See:
Norton Tool Co Ltd v Tewson [1972] 1 IRLR 86.) The
underlying principle is that an employee who has been
unfairly dismissed is entitled to be compensated so that,
as far as possible, he is put in the position as if he had not
been dismissed from his employment. Although that
requires a consideration of remuneration lost by the
employee, it is not the only matter that needs to be
considered. The overriding consideration is what is fair
and just, not only to the employee but also to the employer.
(See: Sprigg v Paul’s Licensed Festival Supermarket
(1998) 88 IR 21; and see too: Stork Electrical Pty Ltd v
Le Good (1999) 95 IR 1.) Compensation should not be
assessed as a punishment for the employer but as a fair
substitute for reinstatement. (See: Kennefick v Australian
Submarine Corporation Pty Ltd (No.2) (1996) 40 AILR
3-352.) Moreover, it should be assessed having regard to
the practical realities of the situation and not to common
law principles attributed to actions for breach of contract.
The Commission is required to award compensation for
unfair dismissal, not damages for breach of contract.

9 Unlike the Federal Workplace Relations Act 1996, the
Industrial Relations Act 1979 does not contain a formula
for assessing compensation in cases of this kind.
Nonetheless, in my opinion methods of assessing
compensation adopted by the Australian Industrial
Relations Commission, as outlined in Sprigg v Paul’s
Licensed Festival Supermarket (1998) 88 IR 21 in respect
of its jurisdiction to award compensation for employees
found to have been unfairly dismissed, should be applied
in this jurisdiction. (See also: Stork Electrical Pty Ltd v
Le Good (1999) 95 IR 1.) That approach is simple and
produces a result which accords with the dictates of the
Industrial Relations Act 1979, especially the provisions
of s 26. It must be acknowledged that the relevant
provisions of the Federal Workplace Relations Act 1996
differ from the provisions of s 23A of the Industrial
Relations Act 1979. The differences are not material,
except perhaps to the extent that they require the
Australian Industrial Relations Commission to have
regard to, amongst other things, “the viability of the
employer’s undertaking, establish or service”. (See:
Workplace Relations Act 1996, s 170CH(7).) Importantly,
the provisions of the Federal legislation require regard to
be had to the length of service of the employee, the income
lost or likely to have been lost by the employee, the efforts
by the employee to mitigate his loss, and “any other
matters the Commission considers relevant”. Essentially
those provisions codify what is common sense if a
compensatory order which is just and equitable is to issue
in any particular case.

10 The first step in the process is to calculate the income the
employee would have received had he not been unfairly
dismissed. That involves an estimation of how long the
employee would have remained in employment with the
Respondent had his employment not been terminated. In
that regard the conduct of the employee may well be
relevant. The conduct which led to the unfair dismissal
might be symptomatic of a decaying employment
relationship, in which case it might be open to conclude
that the employment would have ended in any event in
the near future. The need to reduce income where there
was a low expectation of continued employment was
endorsed in Manning v Huntingdale Veterinary Clinic
(1998) 78 WAIG 1107. The next step in the process is to
deduct from the estimated lost income any income
received directly or indirectly by the employee as a result
of the dismissal. First and foremost in that category is
any amount received by way of termination or severance
payment (other than in respect of accrued leave benefits
and the like). (See: Black v Brimbank City Council (1998)
77 IR 405.) Equally, income received by the dismissed

employee earned in alternative employment during the
period of dismissal should be deducted from the original
sum. In this context it is well established that the employee
has a duty to mitigate his loss. (See: Growers Market
Butchers v Backman (1999) 79 WAIG 1313; and see too:
Fitzgerald v Oil Drilling and Exploration (International)
Pty Ltd [2000] WAIRC 01043.) Failure to mitigate the
loss can lead to a deduction being made to the extent that
the employee could reasonably have been expected to
mitigate his loss. The onus is on the employer to establish
that the employee has failed to mitigate his loss. (See:
Growers Market Butchers v Backman (supra).) Also,
money received by way of workers compensation during
the period of dismissal is to be deducted. (See: Brown v
Power and Another t/as the Royal Hotel Tumut (1996)
66 IR 1.) Similarly, if during the period of dismissal the
employee is unable to work, through illness or for any
other reason, that factor should be taken into account to
the extent that the employee is not entitled to paid sick
leave. (See: Stork Electrical Pty Ltd v Le Good (supra).)
It now seems settled that social security benefits are not
to be taken into account in this context. (See: Swan Yacht
Club Incorporated v Bramwell (1998) 78 WAIG 579.)

11 The sum remaining after those deductions should be
adjusted for contingencies or the “vicissitudes of life”.
Included in this category is an allowance for the fact that
the employment might end earlier than previously
anticipated. Obviously, the longer the employment is
anticipated to continue the more likely it is that the
anticipated period will not be satisfied. Furthermore,
allowance is to be made for the fact that remuneration is
to be paid to the dismissed employee in a lump sum rather
than over a period of time, as would have been the case
had the employment run its normal course. (See: Sprigg
v Paul’s Licensed Festival Supermarket (supra); and see
also: Stork Electrical Pty Ltd v Le Good (supra).) The
extent of the allowance made for contingencies will
depend upon the circumstances of each case. There are
recorded instances of deductions in the order of 25 per
cent to 33.3 per cent. (See: Sprigg v Paul’s Licensed
Festival Supermarket (supra); see: Stork Electrical Pty
Ltd v Le Good (supra) see too: Bostik (Australia) Pty Ltd
v Gorgevski (No 1) (1992) 41 IR 253.)

12 To the adjusted sum should be added any
compensation for “injury” of the kind envisaged by s
23A(1)(ba). Injury in this context is typically taken
to include shock, humiliation and distress as the result
of the dismissal. (See: Gilmour v Cecil Bros, FDR
Pty Ltd & Other (1996) 76 WAIG 4434.) There is
much to be said for the proposition advanced by von
Doussa J in Manuel v Pasminco Cockel Creek Smelter
Pty Ltd (1998) 83 IR 135 at 162 that “Dismissal in
virtually every case will  cause the employee
disappointment, distress and a host of unpleasant
personal feelings. But in the ordinary run of cases no
allowance for hurt feelings or distress is made.”

13 Much the same view was adopted by the majority in
Timms v Phillips Engineering Pty Ltd (1999) 79 WAIG
1318 at 1326 and 1328. In any event, as a Full Bench of
the Australian Industrial Relations Commission has
recently observed, an award of this nature should not be
routine but made only where the evidence discloses that
the employee has suffered damaged as a result of shock,
humiliation and distress. (See: Coms 21 Ltd v Liu& Ors
(2000) 47 AILR 4-229.) The effect of the dismissal on
the family of the employee is not a relevant consideration.
(See: Buganovich v Bayside Western Australia Ltd (1998)
70 WAIG 8.)

14 Once all these factors are taken into account, the
remaining sum is that to which the dismissed employee
is entitled, subject to adjustment for the impact of tax. It
is necessary to calculate the taxation liability to ensure
that the employee receives the actual amount that he or
she would have received if they had continued in
employment. (See: Shorten & Others v Australian Meat
Holdings Pty Ltd (1996) 70 IR 360 at 381; see too: New
South Wales Cancer Council v Sarfety (1992) 44 IR 1 at
10.).
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15 The final sum so assessed is the amount of compensation
to which the employee is entitled, subject, however, to
the legislative cap imposed by s 23A(4) of the Industrial
Relations Act 1979. That cap is simply an arbitrary cap
and it does not operate as a maximum to be awarded only
in the most serious cases. (See: Capewell v Cadbury
Schweppes Australia Ltd (1997) 78 WAIG 299; and see
also: Sprigg v Paul’s Licensed Festival Supermarket
(supra).)

16 In the present case the task of assessing compensation is
made more difficult than usual because the evidence as
to the Applicant’s earnings at the time of his dismissal
and subsequently are at best scant. That may be due in
part to the fact that so much time has lapsed since the
Applicant was dismissed from his employment.

17 Not without some oscillation, in the end I am satisfied
that Mr Davis would have remained in the Respondent’s
employment, at least for the foreseeable future. It is true,
as the agent for the Respondent submitted, that the
incident which gave rise to these proceedings was not
the first difference Mr Davis had with the Respondent.
However, the evidence of the Respondent’s site manager,
Mr Manning, was that he did not anticipate any difficulties
if Mr Davis returned to the workplace and, moreover,
that he had a good working relationship with him, albeit
not with some officials of the Applicant. It is not without
significance that Mr Davis was a relatively long-term
employee and despite his differences with the Respondent
there was no real indication that his employment would
not have continued indefinitely.

18 Similarly, with respect to the attempts by Mr Davis to
mitigate his loss, I am not satisfied on the basis of the
evidence adduced in these proceedings that Mr Davis did
not make a proper attempt to find more financially
rewarding employment. The argument advanced by the
agent for the Applicant, that until recently Mr Davis had
a record of summary dismissal for misconduct, which
record was reinforced somewhat by an order of the
Commission to the effect that it was not satisfied that he
had been unfairly dismissed, is not without merit. In those
circumstances, I consider it improbable that he would
have been able to obtain similar employment in the mining
industry. The onus was on the Respondent to establish
that the Applicant could have obtained more lucrative
alternative employment in the mining industry or any
other industry, and it has simply not discharged that onus.

19 On the most credible evidence I am satisfied and find
that Mr Davis has lost income in the order of $134,000
since he was dismissed, taking into account his earnings
in the interim. Some allowance should be made for
contingencies, although not, in this case, for the fact that
compensation constitutes a lump-sum payment. With the
effluxion of time, there is no question of the compensation
constituting a payment for future earnings, given the
statutory cap on the amount of compensation that can be
awarded. The statutory cap of six months remuneration
for Mr Davis from the Respondent is approximately
$38,825 on this occasion. I am not satisfied that that sum
should be increased for superannuation contributions,
apparently deducted from Mr Davis’ earnings. The
evidence about the arrangements under which
superannuation contributions were paid were at best
vague. The testimony of Mr Davis regarding this matter
was very superficial, and it is clear that he did not fully
appreciate what the arrangement was. Thus, even if an
allowance is made for contingencies in the order of 30
per cent as I consider should be the case, the loss suffered
by Mr Davis would far exceed the statutory cap.

20 Although the Industrial Relations Act 1979 limits the
compensatory award to six months’ remuneration, that
does not prohibit the Commission from having regard
for losses sustained by Mr Davis beyond that period. Of
course, Mr Davis should not be able to benefit by reason
of the delay in bringing the proceedings to this point.
Had the question of compensation been considered when
the matter was first before the Commission in 1998, I
doubt that the result would have been materially different.
Indeed, on the basis of the evidence adduced on that
occasion, the result would still be the same. I suspect that

my assessment of the probability of Mr Davis gaining
alternative employment in the mining industry would have
been the same. At that time, Mr Davis was in casual
employment and had earned in the vicinity of $1500 in
the period of six weeks since his dismissal. On the basis
of that evidence, I cannot think that he would have been
entitled to anything less than the statutory maximum.

21 Having regard to the loss of income sustained by Mr Davis
and to the statutory cap which applies in this instance,
the question of compensation for “injury” becomes
academic. On the basis of the evidence, especially that
adduced when the matter was first before the Commission,
it is difficult to conclude that Mr Davis should be awarded
any or any significant sum in this respect. He may well
have been shocked at the manner of his dismissal, but the
fact is that the suddenness of the dismissal was in part at
least brought about by the anger he displayed at the time
he was being interrogated or admonished for his actions
the evening before. I have no doubt that he suffered as a
result of the dramatic fall in income, but on the evidence
adduced in these proceedings it is difficult to comprehend
what that loss was. In any event, because of the magnitude
of his other losses and the statutory cap, that matter is
now academic on this occasion.

22 I hold that the Respondent should pay to the Applicant
on Mr Davis’ behalf the sum of $38,825 as and by way
of compensation for the dismissal found to have been
unfair by the Full Bench of the Commission.

2000 WAIRC 01508
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUSTRALIAN WORKERS’

UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANT
v.
BARMINCO PTY LTD, RESPONDENT

CORAM SENIOR COMMISSIONER G L
FIELDING

DELIVERED THURSDAY, 7 DECEMBER 2000
FILE NO/S CR 186 OF 1998
CITATION NO. 2000 WAIRC 01508
_______________________________________________________________________________

Result Application granted
Representation
Applicant Mr M D Llewellyn as agent
Respondent Mr R H Gifford as agent
_______________________________________________________________________________

Order.
HAVING heard Mr M D Llewellyn as agent on behalf of the
Applicant and Mr R H Gifford as agent on behalf of the Re-
spondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby—

1. DECLARES that the Applicant was unfairly dis-
missed from his employment with the Respondent
on or about 1 June 1998;

2. DECLARES that it is impracticable to reinstate the
employee to his former position; and

3. ORDERS that the Respondent pay to the Applicant
the sum of $38,825 by way of compensation for the
unfair dismissal.

(Sgd.) G. L. FIELDING,
[L.S.] Senior Commissioner.
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2001 WAIRC 02023
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES COMMUNICATIONS, ELECTRICAL,

ELECTRONIC, ENERGY,
INFORMATION, POSTAL,
PLUMBING, AND ALLIED
WORKERS UNION OF AUSTRALIA,
ENGINEERING & ELECTRICAL
DIVISION, WA BRANCH,
APPLICANT
v.
BHP IRON ORE PTD LTD,
RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED WEDNESDAY, 7 FEBRUARY 2001
FILE NO/S CR 18 OF 2001
CITATION NO. 2001 WAIRC 02023
_______________________________________________________________________________

Result Direction issued.
Representation
Applicant Mr M Llewellyn
Respondent Mr H Downes as agent
_______________________________________________________________________________

Direction.
HAVING heard Mr M Llewellyn on behalf of the applicant
and Mr H Downes as agent on behalf of the respondent the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby directs—

(1) THAT the parties exchange and file a list of relevant
documents upon which they intend to rely at the
hearing of this matter by 14 February 2001.

(2) THAT the parties file an agreed statement of facts
(if any) by 14 February 2001.

(3) THAT the leading of evidence in relation to the is-
sues in application no. CR 5 of 2001 will precede
the leading of evidence in application no. CR 18 of
2001.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

2001 WAIRC 01128
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
ETHNIC CHILD CARE RESOURCE
UNIT, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 8 NOVEMBER 2000
FILE NO/S CR 32 OF 2000
CITATION NO. 2000 WAIRC 01128
_______________________________________________________________________________

Result
Representation
Applicant Ms D. MacTiernan appeared on behalf

of the applicant.
Respondent Mr E. Rea appeared on behalf of the

respondent.
_______________________________________________________________________________

Reasons for Decision.
1 The matter referred for hearing and determination by the

Commission arises from the termination by reason of

redundancy of Ms Kambourakis. Ms Kambourakis was
employed as the Resource Development Officer/Librarian
from 15 March 1990 until 19 June 2000. Her hours of
duty within that period of time changed on many
occasions. She initially commenced employment on six
hours per week increasing to a maximum of 37.5 hours
per week from 15 December 1996 until 14 March 1997.
Her hours then reduced to 24 hours per week, increased
again to 30 hours per week and finally between 19
November 1998 until she commenced long service leave
on 1 March 2000, she was working 37.5 hours per week,
the full-time hours for the position.

2 The conditions governing her employment are those
prescribed by the Ethnic Children’s Services Industrial
Award, 1993 No. A 10 of 1989. The ALHMWU and the
Ethnic Child Care Resource Unit had also reached an
agreement known as the ECCRU Enterprise Bargaining
Agreement 1999. This agreement has not been registered.
It contains a number of provisions, including provisions
for redundancy which are not found within the award. As
a matter of law, where the agreement and the award
conflict, the award will prevail.

3 On 28 February 2000 Ms Kambourakis was given notice
that her position would reduce from a full-time position
to 22.5 hours per week effective from 6 March 2000. Ms
Kambourakis was on long service leave from 1 March
2000 to 19 June 2000.

4 On or around 1 June 2000 the respondent’s management
committee informed Ms Kambourakis of its decision to
completely dispense with the position of Resource
Development Officer/Librarian. That is, her position was
made redundant and Ms Kambourakis’ services would
be terminated by reason of redundancy.

5 Three matters have been referred for hearing and
determination. The first of those is the claim of the
applicant union that the position made redundant by
ECCRU management was the full-time position of
Resource Development Officer/Librarian. The applicant
union argues that at the time Ms Kambourakis
commenced her long service leave, the position was a
full-time position and it was therefore to that position
that she returned following her long service leave. Thus,
the decision taken on or about 1 June 2000 by the
management committee was to make redundant the
position that Ms Kambourakis had previously held, that
is the full-time position, and Ms Kambourakis’
redundancy entitlements are therefore to be calculated
on the basis of the full-time hours she had previously
worked.

6 The evidence before the Commission establishes that on
28 February 2000 the respondent wrote to Ms
Kambourakis notifying her of the reduction in her hours
of employment from 37.5 to 22.5 hours per week effective
from 6 March 2000 (exhibit 3). As such, that change did
not so much restructure the position but reduced its hours.
To that extent, the change in hours is not inconsistent
with the historical changes of hours which have occurred
to the position since 1990 (exhibit 2).

7 The point to be made is that I find from the evidence that
as from 6 March 2000 forward the hours for the position
were 22.5 hours per week. It is to that position that Ms
Kambourakis returned on 19 June 2000.

8 It follows logically that the position which was abolished
by the respondent in its decision on or about 1 June 2000
was the position which had 22.5 hours per week.

9 That conclusion is not altered by the fact that Ms
Kambourakis was on long service leave between 1 March
2000 to 19 June 2000 and that she therefore never worked
in the position when it was a 22.5 hour position. The
position held by Ms Kambourakis existed whether or not
Ms Kambourakis happened to be working in it. Ms
Kambourakis’ period of long service leave does not
prevent the respondent from restructuring its operations
as it needs to restructure them. It merely needs to treat
Ms Kambourakis fairly if it effects a restructure. In this
case, there is no suggestion that Ms Kambourakis has
not been treated fairly. Rather, it is whether the position
made redundant by the respondent was the full-time
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position at 37.5 hours or at the part-time of 22.5 hours
per week. For the reasons given, the position made
redundant was the 22.5 hour position.

10 There was a submission that the redundancy should be
seen as comprising two stages. The first stage would be
the reduction in hours from 37.5 to 22.5 hours per week
effective from 6 March 2000. The second stage would be
the decision taken on or about 1 June 2000 to abolish the
position. However, the evidence does not allow that
conclusion to be drawn. The notification to Ms
Kambourakis (exhibit 3) of 28 February 2000 is only a
reduction in hours and there is no suggestion in the
correspondence that there will be a consideration of
making the position redundant at a later stage. There is
no evidence before the Commission that the eventual
decision on 1 June 2000 was part of a two stage process.
Neither was that suggestion put to Ms McSporan in cross-
examination. Accordingly, the Commission does not
regard the decision of 1 June 2000 as part of a two stage
process in the manner suggested.

11 Further, although this was not a point dealt with by the
respondent in its submissions and evidence, it is not
entirely clear to the Commission that Ms Kambourakis
can be deemed to have been made redundant as at 28
February 2000. That conclusion might be drawn more
readily if the position held by Ms Kambourakis had fixed
hours which remained unchanged for the duration of her
employment. For example, an employee engaged in a full-
time position but who subsequently has his/her hours
reduced may be held to have been dismissed from the
full-time position and offered a new position as a part-
time employee. The position is less clear if the position
was created as a part-time position and the hours had
gradually changed, reducing as well as increasing over
time.

12 The second issue referred for hearing and determination
is the claim of the applicant union that reference to
“week’s pay” referred to in Clause 5(a).—Severance Pay
of the ECCRU Enterprise Bargaining Agreement 1999
refers to the entire pay of the employee at the time of the
notice of the redundancy. The reference in the claim to
“entire pay” is in fact a reference to the pay at the number
of hours worked by the employee at the time of the notice
of the redundancy. I have little hesitation in agreeing with
the applicant union’s interpretation. If an employee who
is working 37.5 hours per week is made redundant, their
redundancy payment should be calculated on the basis
of 37.5 hours per week. Correspondingly, if an employee
is working of 22.5 hours per week at the time the
employee is made redundant then the redundancy
payment to which the employee is entitled should be
calculated on the basis of 22.5 hours per week. That is
entirely consistent with the definition of “week’s pay” in
Clause 5(a).

13 In the case of Ms Kambourakis, at the time she
commenced her long service leave on 1 March 2000 she
was working 37.5 hours per week. However, she did not
return to work until 19 June 2000. If the respondent had
not made its decision on 1 June 2000 to make the position
redundant, Ms Kambourakis would have returned to work
and worked 22.5 hours per week (exhibit 3). The position
at 37.5 hours per week no longer existed after 6 March
2000.

14 In the case of Ms Kambourakis, the “entire pay” is 22.5
hours per week.

15 The applicant union finally seeks a Declaration that the
reference to “each year of completed years of service”
referred to in Clause 5(a).—Severance Pay of the ECCRU
Enterprise Bargaining Agreement 1999 means “each
calendar year of employment”.

16 Clause 5(a) is as follows—
“In addition to the period of notice prescribed in
Clause 12.—Contract of Service of this award for
ordinary termination and subject to further order of
the Commission, an employee who’s employment
is terminated for reasons set out in subclause (1)
hereof shall be entitled to two weeks’ pay for each
year of completed service with the employer.

“Week’s pay” means the ordinary time rate of pay
for the employee concerned.
Provided that the severance payment shall not ex-
ceed that amount the employee would have earned
if employment with the employer had proceeded to
the employee’s normal retirement date.”

17 The union’s wording in the 3rd claim claim is not an exact
copy of the wording in 5(a). I have therefore taken the
union’s claim to be for a Declaration that the words “each
year of completed service” means “each calendar year of
employment”.

18 Within Clause 5 itself, it is provided that the continuity
of service is not broken on account of, for example,
absence from work on account of personal sickness or
accident for which the employee is entitled to claim sick
pay. It follows, therefore, that the “completed service” of
an employee is to be distinguished from for example,
“completed employment” of the employee.

19 The “completed service” referred to in Clause 5 therefore
refers to the employee attending for work and performing
work pursuant to her contract of employment. That is
because the employee’s attendance at work, and the
performance of work may be broken if she was absent
from work, for example, on account of personal sickness
or accident. The agreement therefore provides in Clause
5(b) that the service is not broken if such an absence is
an absence for which the employee is, for example,
entitled to claim sick pay.

20 It follows therefore that Ms Kambourakis is entitled to
two weeks’ pay for each year where her service was
complete for that year. That is, for each year that she
attended for work and worked in accordance with her
contract of employment.

21 If in any given year the position in which Ms Kambourakis
worked was a part-time position, and Ms Kambourakis
worked those part-time hours as required and attended
for duty when required, then that work counts as service,
and she had completed service.

22 The enterprise bargaining agreement signed by the parties
does not otherwise deal with the concept of “completed
service”. It is however to be read in conjunction with the
Ethnic Children’s Services Industrial Award, 1993 No. A
10 of 1989. In this regard, I note that in Clause 9.—
Holidays, subclause (1) provides for four weeks leave
annually after a period of 12 months’ “continuous
employment” with the employer, subclause (3)(a)
provides for weekly accrual on the basis of “continuous
service”. Clause 11.—Sick Leave provides accrual of sick
leave on the basis of each completed month of “service”.
It is also the case that absence on maternity leave does
not break the continuity of service of an employee but is
not taken into account in calculating the period of service
for any purpose of the relevant award or agreement.

23 The union’s claim is that the reference to “each year of
completed service” referred to in Clause 5(a).—Severance
Pay of the agreement means a calendar year. For the above
reasons I find it refers to a calendar year where Ms
Kambourakis’ service was not broken by any absence
from work unless the absence is provided for in Clause
5(b) of the agreement.

24 The Commission now adjourns the matter and invites the
parties to provide an agreed minute of any Order to issue
in the matter.
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2001 WAIRC 02229
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
ETHNIC CHILD CARE RESOURCE
UNIT, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 2 MARCH 2001
FILE NO CR 32 OF 2000
CITATION NO. 2001 WAIRC 02229
_______________________________________________________________________________

Result Matters referred discontinued.
Representation
Applicant Ms D. MacTiernan appeared on behalf

of the applicant.
Respondent Mr E. Rea (as agent) appeared on behalf

of the respondent.
_______________________________________________________________________________

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 44 of the Industrial Relations Act 1979;

AND WHEREAS a conference between the parties was
convened;

AND WHEREAS the matter was referred for hearing and
determination;

AND WHEREAS this matter was listed for a hearing on 21
September 2000;

AND WHEREAS Reasons for Decision issued on 8 No-
vember 2000;

AND WHEREAS the applicant subsequently filed a Notice
of Discontinuance in the Commission;

AND HAVING HEARD Ms D. MacTiernan on behalf of
the applicant and Mr E. Rea (as agent) on behalf of the re-
spondent;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the application be discontinued.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

2001 WAIRC 02216
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES WESTERN AUSTRALIAN POLICE

UNION OF WORKERS, APPLICANT
v.
THE HON. MINISTER FOR POLICE,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 2 MARCH 2001
FILE NO CR 15 OF 2000
CITATION NO. 2001 WAIRC 02216
____________________________________________________________________________

Result Dismissed
Representation
Applicant Mr S. Smith and later Ms R. Sackville-

Minchin appeared on behalf of the
Applicant

Respondent Mr P. Kelly and later Mr D. Eacott
appeared on behalf of the Respondent

____________________________________________________________________________

Reasons for Decision.
1 On 27th January 2000 the Western Australian Police Union

(WAPU) applied to the Commission for a conference
pursuant to s.44 of the Industrial Relations Act, 1979
(the Act) concerning a dispute with the Hon Minister for
Police (the Hon Minister) over safety and welfare issues
associated with the operation of single officer police
stations throughout Western Australia and in particular
the Yalgoo police station.

2 Later in these Reasons for Decision I will review in some
detail the events surrounding the disposal of that
application but for the time being suffice to say the dispute
raised was not resolved by conciliation and in due course
on 19th April 2000 the Commission made a Memorandum
of Matters for Hearing and Determination (the
Memorandum) under s.44 of the Act of the dispute that
remained to be resolved between the parties. The dispute
is delineated in the schedule to the Memorandum which
follows—

“The Western Australian Police Union of Workers
(WAPU) claims that it has received numerous com-
plaints from its membership concerning Welfare,
Safety and Duty of Care issues associated with the
operation of single officer Police Stations. There have
been two conferences between the parties in an at-
tempt to conciliate the issues but agreement has not
been reached

Proceedings concerning Yalgoo Police Station re-
sulted in several improvements following
recommendations or observations by the Commis-
sion. However, the WAPU says those improvements
failed to resolve the fundamental Duty of Care issue
and the Minister should be ordered to appoint an
additional residing Police Officer at the Yalgoo Po-
lice Station.

The Western Australian Police Union also believes
that two other Police Stations, Gascoyne Junction
and Dwellingup have the same Welfare, Safety and
Duty of Care issues as Yalgoo and seek orders that
The Hon. Minister of Police be ordered to appoint
an additional residing Police Officer at each of those
Police Stations.

The respondent says the deployment of members of
the Police Force is the prerogative of the Commis-
sioner of Police and objects to the issue of any order.”

[File No CR15 of 2000]

3 The Commission conducted inspections in the
surrounding districts and at each of the police stations
named in the Memorandum. The matter was completed
by the hearing of further evidence and final submissions
from the parties on 30th January 2001. The evidence
collected will be summarised and reviewed later in these
Reasons, as will be the submissions made on 30th January
2001.

4 First though a proper understanding of the issues that are
raised in the Memorandum is assisted by a review of the
history of similar claims before this Commission. The
review that follows is not exhaustive of all the issues
relating to the safety of police officers that have been
brought before this Commission, but will give an
indication of the important events that have been reviewed
and debated. The first relevant matter was in proceedings
to amend the Police Award No. 2 of 1996 (the Award)
which was before then Senior Commissioner E R Kelly
on 23rd November 1979. In his judgment [(1980) 60 WAIG
123] the Senior Commissioner commented on the
extensive inspections which were undertaken throughout
the State in dealing with a number of issues. One of which
was a claim that in specified areas and at specified times
‘[that]…employees not be rostered to patrol alone’. The
Reasons for Decision record that the parties met in
conference and had been able to reach agreement in
principle in relation to the question of one man patrols,
but were unable to agree upon the terms of the circular to
be promulgated. It is reported that after lengthy discussion
the Senior Commissioner was able to persuade the parties
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to agree to the terms of the circular to be issued. It was,
and it is in the following terms—

“A claim by the Police Union to amend the Award
by prohibiting one man patrols after dark, on major
highways, and in remote areas was not acceptable
to the Commissioner or the Chief Executive officer.
However, the parties have conferred and recognise
that there are times when patrols are better carried
out by two or more officers, and with this view in
mind the following instruction is promulgated.
“Where in the opinion of a district or regional of-
ficer in charge of a station or section, an officer
patrolling alone could be exposed to unacceptable
danger on the basis of known or likely risk factors,
he shall arrange for that officer to have adequate
support for his protection, unless such support is
not available”.

Please have this instruction circulated through your
area of responsibility.”

(1980) 60 WAIG 123
5 The significance of the agreement was that the decision

making concerning whether a patrolling officer would
be exposed to unacceptable danger resided in the opinion
of the District or Regional Officer In Charge of the station
or section. By implication that District or Regional Officer
was required to provide adequate support unless such
support was not available. In short the decision whether
a duty caused exposure to unacceptable danger was one
for management, one entirely within the hands of the
senior officer.

6 The matter was next aired before the Commission as a
result of the s.44 notification between the Western
Australian Police Union of Workers and The Honourable
Minister for Police No. C167 of 1984, by that application
the WAPU had sought a conference to discuss the question
of the Minister’s policy regarding safe working conditions
for police officers required to work alone. A series of
conferences, presided over by Commissioner G L
Fielding, took place on the 17th April, 17th May and 11th

July 1984. After extensive discussions the parties reached
an agreement that the Commissioner of Police would issue
an instruction promulgating the policy to be applied for
the provision of support to police officers patrolling alone.
Exercising powers under s.44 the learned Commissioner
made a Memorandum of the terms of the agreement to
be embodied in a general instruction to be issued by the
Commissioner of Police. The Memorandum is as
follows—

“POLICE PATROLS.
Arising from conferences before Mr Commissioner
Fielding of the Western Australian Industrial Com-
mission and further to previous instructions issued
on October 25, 1979 and re-issued on July 14, 1983,
it is again brought to notice that the following policy
is to be adopted.

Where in the opinion of any Regional or Divisional
Officer or Officer In Charge of a Branch, Section,
Station or Squad, a police officer patrolling alone
could be exposed to danger on the basis of known
or likely risk factors, he will arrange for that officer
to have proper and adequate support for his protec-
tion, unless such support is not available.
It is impossible to avoid the unforeseen possibility
of a lone police officer being suddenly confronted
with a dangerous situation. This may also apply to
situations where there are tow officers together and
they will require additional support for their safety.
However, a real and genuine effort is to be made
throughout the State by Regional and Divisional
Officers and by Officers In Charge for police offic-
ers on patrol to have proper and adequate support
in the performance of their duties. In particular, there
should be a recognition of potential dangers for po-
lice officers patrolling alone at night.”

(1984) 64 WAIG 1350

The agreement notes that the 1979 instructions had been
re-issued again in 1983 and there again brought to notice.

7 The last paragraph is different from the preceding
instructions and is relevant to these proceedings, it
requires that Regional and Divisional officers and Officers
In Charge are to make a real and genuine effort to provide
proper and adequate support to police officers who are
performing duties alone. In particular that there should
be a recognition of the potential dangers for police officers
patrolling alone at night. Management responsibility for
safety is highlighted by this agreement which was
embodied in a general instruction issued by the
Commissioner of Police.

8 The next time the issue of safety of police officers working
alone at a country police station was brought to this
Commission was in Application No. C325 of 1998
Western Australian Police Union of Workers and The Hon.
Minister of Police. This matter arose after Station
Instruction No 15 of 1998 was issued to police officers at
Geraldton who then had raised concerns associated with
both safety and operational aspects. The instruction was
issued in the context of the Memorandum of Agreement
made before Commissioner Fielding in Matter C167 of
1994 and which outlined the policy for implementation
in operations involving single officer patrols. In the
Geraldton matter the WAPU submitted that factors such
as environment, change of attitude by the public towards
enforcement of law and order, a dramatic increase in
assaults upon police officers in Geraldton and other areas
had substantially changed since 1984 when the agreement
was made. The WAPU sought an urgent conference
together with site inspections to assist in resolving the
issue.

9 The Commission conducted conciliation proceedings in
Geraldton. These proceedings were attended by every
police officer on the establishment at Geraldton except
for a small shift staff who remained on duty. Each officer
was given the opportunity to address the Commission on
their concerns regarding safety. As a result
recommendations were made by the Commission to the
Commissioner of Police. The recommendation was issued
as part of a s.44 proceeding and will not be incorporated
here, but essentially it was suggested to the Commissioner
of Police that during a trial period of 2 months that foot
patrols in the central business district of Geraldton occur
as required in Station Order 15 of 1998 but van patrols
be manned by two officers during that period. Officers
on shift would be required to report in writing any incident
they believed resulted either in an unsafe working situation
or had the potential to do so and these would be reviewed
weekly by the Acting District Superintendent.

10 The recommendation was rejected by the Commissioner
of Police, the parties had further discussions and appeared
before the Commission again on 18th December 1998
when the Commission issued a Memorandum of Terms
of Agreement pursuant to s.44(8)(d) of the Act. The
substance of the agreement was very similar to the original
recommendation made by the Commission on site in
Geraldton. The agreement, formal parts omitted follows—

NOW THEREFORE pursuant to the powers vested
in it by s.44(8)(d) of the Industrial Relations Act,
1979, the Commission does make, file and sign the
following agreement—
Station Order 15/98 is withdrawn
At the discretion of the Officer in Charge and hav-
ing regard to the safety of officers consistent with
the memorandum of understanding issued by Mr
Commissioner G Fielding on July 11, 1984, single
officer foot and van patrols will be conducted in
Geraldton subject to the following considerations—
• Single officer foot patrols will generally be re-

stricted to the CBD.
• Where deemed necessary by the OIC foot patrols

maybe conducted in other than the CBD. This
may include but is not restricted to football
matches, fetes, shows, crime target areas, speed-
way and the like.
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• Where van patrols will invoke tasking the OIC
will provide two officers per patrol. There will
however be occasions when this is not possible
and there will also be occasions where more than
two officers may be necessary to resolve a situa-
tion.

• The final decision in all circumstances will rest
with the OIC or in his absence the shift supervi-
sor.”

11 The next time the Commission became involved in single
officer police station safety concerns was when it
commenced to deal with Application No. C15 of 2000,
the originating application for this reference. The
Commission sat at Yalgoo, it conducted inspections and
interviews of interested persons. On the following day it
issued to the parties notes and observations and some
suggestions. To understand the situation as it was in
Yalgoo prior to the formal hearing of this matter I have
decided that it is in the public interest to publish those
notes and observations which follow—

“The Western Australian Police Union of Workers
(WAPU) notified the Commission of a dispute with
The Hon. Minister for Police (the Minister), relat-
ing to issues associated with the operation of Single
Officer Police Stations within Western Australia and
in particular the Yalgoo Police Station.
Yalgoo is located 200 kilometres inland from
Geraldton. It is manned by one police officer about
whom the WAPU has serious concerns relating to
safety and welfare. In particular these concerns are—
• The isolation of Yalgoo Police Station;
• The standard of communications;
• The inevitable delay in back-up from neighbour-

ing Police Stations;
• Security aspects of the current OIC quarters; and
• Lack of support to take regular leave.

At a briefing on arrival at Yalgoo the parties were
informed that the Commission would conduct inspec-
tions and view the work and physical conditions.
They were invited to arrange the inspections to in-
clude areas they wished the Commission to view. The
Commission said it was not its intention to make
any recommendations or issue any orders but to form
an impression of the circumstances under which the
Officer in Charge works in Yalgoo and make some
observations that may be of assistance to the par-
ties in future discussions.
Among others, the Commission interviewed Senior
Constable Needham (the OIC) and his wife, District
Inspector Gary O’Meara, Sergeant Ron Pace. The
Commission was invited to and met the Chief Ex-
ecutive of the Shire of Yalgoo and had discussions
with the Publican.
The Commission accompanied Senior Constable
Needham on a number patrols made over the 24 hour
period and had a continual round of discussions with
other people who could supply information concern-
ing policing at Yalgoo.
In summary the circumstances confronting Policing
in Yalgoo are these—
There are 90 indigenous people and 12 caucasians
who are permanent residents. Yalgoo is a regular
stopover for indigenous people travelling around the
Murchison. The town is visited every fortnight or so
by, up to 100 people, who will stop overnight. De-
pending upon when the visits occur they are
accompanied by excess consumption of alcohol and
drugs. There are regular and violent confrontations
amongst the indigenous people.
The permanent towns-people consist of a number of
families who have been feuding for many years.
There are also regular domestic arguments which
need to be attended by police.
Last year Senior Constable Needham suffered a se-
vere assault which resulted in him being hospitalised.
He received a commendation for his conduct on the

night concerned, however, it is clear from informa-
tion gathered on the visit that the style of Policing in
Yalgoo has changed since that event. Police pres-
ence is less obvious for instance, the publican says
‘no police officer has visited the Yalgoo Hotel for
the past three months’. When there are disturbances
at the hotel the publican does not call the police, he
deals with the matter himself. The Chief Executive
Officer of the Shire also commented on lack of an
obvious police presence.
Any reliefs for the OIC are arranged through Mt
Magnet Police Station. The OIC of Mt Magnet Po-
lice Station told the Commission, “No Officer will
attend a relief at Yalgoo voluntarily, they all have to
be ordered to do so”. Sergeant Pace said he fully
understood the reasons why officers do not like go-
ing to Yalgoo. Those reasons are clearly associated
with perceptions of lack of safety.
As a result of an incident in the town and complaints
by the Shire about the lack of police presence, the
Regional Commander has ordered that there must
be a police officer in the town at all times. Prior to
this order, the OIC was able to go to the coast on
weekends. This avenue of relief is no longer avail-
able. The order of the Regional Commander has been
implemented by orders from the District Inspector
that it is up to the OIC to arrange his own relief. If
no officer voluntarily agrees to provide cover the
OIC is to advise the District Inspector who would
then order relief. This is an unsatisfactory situation
for the reasons I will set out below.
The above is sufficient background for the comments
I now make—
It is clear that there are serious Duty of Care obli-
gations which are not being met by the Minister. The
OIC is regularly subject to dangerous situations out-
side the normal scope of policing. He has no back
up in the town. If anything happens to him he has to
rely on his wife for communications to summon back
up. If back up is required it is said to be, ‘at least an
hour away’. From conversations with Sergeant Pace
it is clear that it would be the exception that the back
up could arrive within an hour, more likely it would
be an hour and a half to two hours by the time rein-
forcements could reach Yalgoo. Radio
communication is so bad that if the OIC called for
assistance it is more likely than not that his wife
would not be able to hear the call if he was more
than a few kilometres away.
The situation is unsafe and this needs to be addressed
as a matter of urgency.
Issues of safety and security arise with the quarters.
The quarters are open to the public. On a number
occasions persons have entered the building and
have had to be ejected by the wife of the OIC. On at
least six occasions the OIC has arrested intruders
on the property when they have come to fight him.
The next issue concerns weekend leave. It is clear
that the opportunity for rest and recreation is non-
existent in Yalgoo. The effect of the order for constant
policing in the town is that the OIC is not able to get
relief from the environment in which he has to oper-
ate. It is a management responsibility to ensure that
reliefs are provided allowing adequate respite leave
for the OIC. Where officers refuse to go to Yalgoo
voluntarily and have to be ordered, to place the bur-
den on the OIC of organising his own relief, is not
fair. If the OIC asks his colleagues to relieve him
and they refuse, then he has to go to the District
Inspector and have them ordered to do so. This will
lead to friction between officers of the same rank. It
is the duty of the managers to ensure that adequate
policing occurs in the town and if the order is that
there needs to be a police officer present at all times,
it is a management responsibility to ensure that oc-
curs by issuing appropriate orders.
At this stage, I do not intend to make any sugges-
tions concerning manning of Single Officer Police
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Stations generally throughout Western Australia, nor
do I intend to make any formal recommendations
concerning Yalgoo.
In summary, I suggest—
• immediate action be taken to improve communi-

cations;
• supply back up at a greater level than is avail-

able at the moment;
• provide adequate relief for the OIC to have regu-

lar leave from the town;
• improve the security of the OIC quarters.”

12 The notes and observations were issued on 11th February
2000 and on the same day the Commissioner of Police
responded through the Police Service Manager Workplace
Reform that action had been taken as follows—

• A Satellite Communication System will be pro-
vided to the Police Officer at Yalgoo and is on
order;

• A greater level of backup will be available with
the combination of relief from both the Mt Mag-
net and Mullewa Stations. The Station at Mullewa
will shortly be returned to full strength enabling
this to occur;

• Inspector O’Meara from the Meekatharra Dis-
trict will ensure that the Officer in Charge of
Yalgoo is permitted to have regular leave from
the Town;

• Security of the Officer in Charge quarters will be
improved significantly with the construction of
new quarters behind the Police Station. This will
be available for occupancy in June of this year.

13 On 7th March when the WAPU wrote to the Commission
to advise that the OIC of Yalgoo Police Station had again
been assaulted. The WAPU requested that further
proceedings be convened urgently to address the duty of
care aspects. A further conference was held on 20th March
2000. At the conclusion of the conference, with the matter
still being unresolved, the Commission told the parties it
would refer the dispute for arbitration. The representative
for the WAPU drew the Commission’s attention to the
problems the union had concerning single officer police
stations generally and was directed to prepare a statement
of issues for the Commission’s consideration. These were
submitted on 6th April 2000. Having considered the
statement and the matters before it in the conferences the
Commission decided to make the Memorandum of
Matters for Hearing and Determination in the terms that
have been set out above. This meant the dispute dealt
with issues relating to Yalgoo to which Gascoyne Junction
and Dwellingup were added as the WAPU averred that
the same welfare and safety issues raised at Yalgoo existed
at those places. It sought orders to appoint an additional
residing police officer at each of the police stations. These
claims were opposed by the Commissioner of Police who
objected to the issue of any order.

14 The Commission preceded to dispose of the matter on
21st June 2000 when it visited Yalgoo to take evidence on
oath and conduct further inspections. The format used
was the same in each location, the Commission with the
cooperation of the parties, which I acknowledge and
appreciate, made patrols alone with the Officer In Charge
(OIC). During these the OIC was able to point out areas
of policing interest in the township and surrounding areas
and was given the opportunity to educate the Commission
on the way he carried out his policing duties. At the
conclusion of the inspections with the OIC there were
inspections with the parties. The Commission then
conducted a proceeding on the record, during which the
parties were given the opportunity to produce sworn
evidence and to cross-examine.

15 At the time of the inspections on 21st June 2000 in Yalgoo
there was a new OIC.  Senior Constable Johnny Hart said
he had commenced duties at the town on 17th April 2000.
He resided in the quarters with his wife. Senior Constable
Hart is a policeman of 24 years experience, he described
the demography of the district for which he had
responsibility. He told the Commission that the area is

about half a million square kilometres, stretching in the
south from the Mount Gibson Emu Farm south of the
Great Northern Highway through to the Murchison
Settlement half way between Mullewa and Gascoyne
Junction. The eastern and western boundaries range from
Mt Magnet to half way to Mullewa. This area contains
over 40 pastoral stations and an operating gold mine. The
OIC confirmed that the nearest backup would be from
Mullewa and/or Mt Magnet which are both 122 km away.
He estimated that if other officers were working and were
available, during the day they should reach Yalgoo safely
within 45-50 minutes, but at night again if anyone was
working and available it would take at least double that
time.

16 As for the matters of policing interest he said that trouble
makers from outlying stations can come into town on
Friday and Saturday nights but the local townspeople
usually become involved in activities on Wednesday,
Thursday and Friday nights. The intensity of the activities
increased coincidental to the date of payment of social
service monies. Senior Constable Hart described the
current situation in Yalgoo as having a stable permanent
population. There were not too many problems, but he
confirmed that the number of people in the town was
subject to large fluctuations arising from funerals and
other cultural activities. Senior Constable Hart observed
that on occasions he thought it would be ‘nice’ to have
someone watching his back, but when there is no-one he
does the best he can.  This affected the way he would
carry out his duties such as in searching vehicles and the
like.

17 Concerning relief he said the policy had changed; he was
able to take weekly leave; all he had to do was simply
advise the OIC at Mt Magnet or Mullewa of his intention
to leave town and they arranged patrols to cover his
absence. He said the quality of temporary housing was
good. The new police quarters were all but finished and
they looked to be of an extremely good standard. He had
been supplied with a Global Star Satellite Phone which
was very effective, he had never lost a signal at any time.
He gave evidence that when a new police officer comes
to town local people will test that police officer out in
various ways and that is a normal incident of policing.
He did not think that there were too many people in town
would make themselves available to give a hand if he
needed it, he therefore did not rely upon them. He gave
evidence that in his long experience it was usual for Senior
Constables to have had 10 years in the job before being
appointed to a single officer station, unfortunately that
had not happened over recent years. More often than not
reliefs were very young officers not long out of the
Academy. Senior Constable Hart agreed that there was
not enough work at Yalgoo for two policemen, but he
would like an Aboriginal Police Liaison Officer stationed
there, purely on the basis that when he had previously
served at Yalgoo most people in town said they were happy
that he was there because he is an Aboriginal person. An
examination of the station records during both times that
he had been in Yalgoo shows there had not been a lot of
problems at all. Senior Constable Hart made it clear that
if incidents happen in his town he would attend them,
assess the situation first and then if he needed he would
call for backup before becoming engaged.

18 Evidence was also taken at Yalgoo from Inspector Gary
Charles O’Meara who is the District Officer for the
Meekatharra police district and has operational
responsibility for Yalgoo. Inspector O’Meara is an
experienced police officer with extensive country service.
He described Senior Constable Hart as an experienced
officer and would expect him at all times to have his
personal safety uppermost. If adverse situations developed
at Yalgoo there are arrangements in the Meekatharra police
district through Mullewa and Mt Magnet to give support
as needed. Specific orders had been given to Senior
Constable Hart concerning his safety. Inspector O’Meara
opined that there were policing situations when two police
officers would not be enough to contain a problem safely.
He had experienced situations when ten officers would
not suffice and when that happens a holding operation is



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 92581 W.A.I.G.

conducted until reinforcements arrive. He described that
when a public event such as a funeral or a race meeting
occurs extra staff can be organised and are. He would
expect Senior Constable Hart to get backup if he thought
it necessary. Inspector O’Meara would have a police
officer either from Mt Magnet, Mullewa or even
Meekatharra, be stationed for the duration of the difficulty
if need be. To do so was a mere formality. He agreed that
problems can flare up and those times can be dangerous
for a police officer. He would expect if a dangerous
situation occurred that the OIC would disengage, walk
away and come back later. He acknowledged that
unfortunately sometimes that cannot be done. At such
times there is vulnerability but Inspector O’Meara did
not expect that a police officer would exacerbate that
vulnerability by wading into situations which would put
himself in jeopardy.

19 The Commission conducted inspections at Gascoyne
Junction where it took evidence from the OIC Senior
Constable John Loftus. In his evidence Senior Constable
Loftus provided a summary of the events that occurred
during the inspection patrol with the Commission. He
had been in the posting for 5½ years and had applied for
an extension of 3 years when his tenure concluded. As
for unusual characteristics of the posting he thought its
remoteness and weather were significant. The summer
temperature was usually around 45-46 degrees Celsius
this makes it important to know and understand the bush
if searches are conducted. There are a number of
Aboriginal communities in the area and Senior Constable
Loftus visited them regularly. As an expression of good
intention and respect to the community he invariably did
so with no show of firearms. His nearest backup was
Carnarvon. If the roads were in good condition it would
be 1½—1¾ hours before any backup could arrive. Senior
Constable Loftus had made arrangements with local
people for support. In addition to his police supplied radio,
in his vehicle he carried a UHF CB radio which gave him
communications with shire vehicles and other radio
stations in the district. He also carried a VHF CB radio.
By arrangement an emergency frequency is monitored
by pastoral stations. The VHF set also gave Senior
Constable Loftus direct communications with an aircraft
operated by one of the stations. Using those facilities he
can seek assistance from up to 80 km away.

20 As for backup in the town Senior Constable Loftus was
confident that if he ever wanted assistance it would be
immediately available. However he tried to avoid the
situations where he needed to call for civilian help. He
had good liaison with the licensee of the hotel who gave
him prior advice of any potential trouble. Senior Constable
Loftus gave evidence of his community role. He had good
relationship with the community including Aboriginal
people. He described the community as being very happy.
He would have one or two offence reports a year but that
he had a general community role. For instance assisting
when people were injured, women in labour and attending
accidents on stations. On many occasions he liaised with
the Flying Doctor and delivered medical aid on the
instruction of the Royal Flying Doctor Service doctors.
Senior Constable Loftus said that he had no concerns for
safety on his long lone patrols through vehicle rollover
or serious accidents. He drove according to the road
conditions and had never had an accident in his life.

21 The evidence of Senior Constable Loftus was supported
by that from Acting Assistant Commissioner Gronow. The
Acting Assistant Commissioner made it clear that the
fundamental requirement of his police district was that
safety of people, and that includes community and police
officers, is the first priority. Any officer who required
backup would receive it and in remote places the support
would be flown in if necessary. The Acting Assistant
Commissioner was of the opinion that an important issue
in one man police station operational staff was selection
but he was vitally aware of the need to look after officers
who were working alone. He made the point that Senior
Constable Loftus also provides a service to the town.
Whether that be as a grader driver, a mechanic, a midwife
he was a vitally important presence in the town. The

Acting Assistant Commissioner expressed the opinion that
all one man police stations should be three man police
stations, but that was a personal view. However the reality
is that prudent use of available resources made that
impossible. If the OIC needed support he would get it,
whether that support is permanent would depend upon
whether there was justification to make a permanent
appointment. In the case of Gascoyne Junction Senior
Constable Loftus did the job well by himself.

22 Acting Superintendent Gary Cox also gave evidence. He
supported the comments of Acting Assistant
Commissioner Gronow. He made it clear that a continual
concern of his is to ensure that police officers are safe in
remote locations. He had spoken to Senior Constable
Loftus on a number of occasions in relation to that matter
and he had continuing discussions with local people to
keep himself informed. Acting Superintendent Cox had
issued specific instructions that OIC was not to go places
of policing interest where there was potential for trouble,
without support. He said that in situations like the Landal
races or other events which were planned, manpower
resources were argumented from Geraldton, Carnarvon
or Meekatharra. The district office would not hesitate to
fly backup police officers if assistance was required. There
was a continual scan of the infrastructure required to
deliver the policing service to the town and if staff were
needed to be shifted from one station to another that
happens as a routine affair.

23 The Commission took evidence in Carnarvon from
Inspector Bernard Daly who is the Assistant District
Officer at Geraldton. He had personal experience as an
OIC of a single officer police station in Wittenoom where
the nearest backup was 120 km away at Tom Price. He
had to rely on his own devices; that usually meant on
people within the community to come forward and assist
if required. It was essential for a new police officer going
to a town to develop good communications. There were
lots of police officers who have that ability.
Communication with the local publican, shop owners and
business people allows an assessment to be made of likely
trouble areas and lets the community know how the law
is to be upheld. Inspector Daly said that if he was selecting
someone as an OIC of a remote station he would want to
know the background of the person, make an assessment
through peers and superiors and seek anecdotal
information about the candidate’s ability to talk to people,
get them on side and be able to run policing programs. If
an officer had those kinds of abilities Inspector Daly
would have no hesitation in appointing him as an OIC.
He accepted that it is a management responsibility to select
the right people. Selection is difficult sometimes but time
should be taken to ensure the person appointed is the
best available. Inspector Daly made a comparison of the
danger to police officers in a town like Carnarvon with a
single officer police station. Single officer police stations,
in his opinion could be fraught with danger, but no more
or no less than two officers patrolling in a town like
Carnarvon on a Friday night. They could become
embroiled in the situation where they have no access to
their radio because they are out of their vehicle or have
otherwise lost the ability to call for backup. Inspector
Daly said “[If]…we haven’t the ability to call backup
right [away] most fights happen and in three minutes
they’re over. If you are standing up you’re the victor. If
you’re lying down no matter how quick the backup is
around the corner you’re injured. That is the nature of
the job.”

24 Inspector Daly made it clear that no-one in the
management of the police service wants to put police
officers in situations where they may be injured. Officers
in the district would know that Acting Assistant
Commissioner Gronow is adamant that if there is a
situation where they believe they could be injured they
are to back off and wait for support. If that support was
three hours away, so be it. Sometimes it is possible that a
police officer has to deal with the situation at hand but
that is the nature of the job. As Inspector Daly put it “that
is why we wear these badges”. Inspector Daly opined
that in a place like Gascoyne Junction there may be one
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time in 12 months when an officer would have to take
evasive action because he was unable to quell a situation
or it may be that he will have to back off for periods of up
to 2 hours until an aircraft arrives with support. Again
that is the nature of the job, every person who takes on
the mantle of a police officer knows that there is an
element of danger to it every day. Inspector Daly agreed
with Mr Smith, who appeared for the WAPU, that it would
be worthwhile and make common sense to relieve a
percentage of danger to appoint additional officers to
single officer police stations. That was a matter of
assessment for the field commanders to make but
ultimately the Commanding Officer would not expect an
officer working alone to do anything that was dangerous,
he would expect commonsense judgement to be made.
The attitude of the Geraldton Police District Command
is that if officers require backup, regardless of the expense
and the resource required, officers would be recalled and
sent to help. Inspector Daly also made the point that if an
additional officer was appointed to a single officer police
station there was still a continuing problem to cover
annual and other leave. In many cases officers would be
on their own in any event, and so the basic rules about
sensible self protection would have to apply.

25 Proceedings at Dwellingup were conducted on the same
format used in the other two locations. In company with
the OIC Senior Constable Christopher John Gilmore the
Commission was shown places of policing interest in the
Dwellingup townsite and then on extensive patrol in the
Murray River valley through camping grounds and the
river area used frequently by campers. During the patrol
test radio calls were made. No communications were
possible from the river valley. The permanent population
of Dwellingup is around 600 but increases from October
through to the last long weekend in April by up to 15,000
people each weekend. These people are present for
camping and recreation purposes and create additional
policing problems. Senior Constable Gilmore patrols on
both sides of the river observing people and detecting
disorderly behaviour. Limited assistance is available from
Conservation and Land Management (CALM) rangers.
Radio communications in the area are all but non existent
except in some high locations when there are traces of
signal from time to time. Dwellingup police carry a radio
on the CALM net, however the contact is with rangers
who finish work at 4:00pm. The lack of reliable radio
communication is a major concern to Senior Constable
Gilmore because he may be confronted with a developing
adverse situation in the river valley and would be unable
to summon backup.

26 Constable Gilmore related that he had been assaulted by
a female who had refused to leave premises and because
of that he arrested her. The woman appeared to be violent
so he called for backup but it did not arrive before he had
to make the arrest. He was injured while making the arrest.
He had also been threatened by a drink driver who became
violent. The driver told him that he knew that Senior
Constable Gilmore was a single officer station, that he
could find out where he lived and he would cut the throats
of the police officer’s family. When he was appointed
OIC he had received no additional training at all. If he
needed backup he would either ask his duty Inspector or
could make reports to Perth or into specialist units such
as the Gallapoli Task Force if he saw the need to do so. If
a group came to town and it appeared they would reek
havoc on Dwellingup he would seek backup. He said he
would not be fearful of going to the recreation reserves
on his own, but he did not and could not rely on the CALM
rangers, who are untrained in police duties, for any
support if there were violent events. He was more
concerned with incidents that blew up rapidly and there
is no chance to call for backup. In his opinion a second
officer should be appointed at Dwellingup.

27 Evidence was also taken at Dwellingup from Acting
Inspector Phillip Clews who was also Acting District
Officer for the Bunbury District based in Mandurah. He
described Dwellingup as having a large tourist population.
It would be difficult to police it from Pinjarra given that
station’s responsibilities for the highway and traffic.

Acting Inspector Clews expressed the opinion that there
was an occupational health risk in single officer stations
but the answer lays in identifying the risk and
appropriately managing it. He conceded that at times the
ratio of police to people dropped to one to 8,000 in the
Dwellingup area. It was an appropriate management duty
to ensure that the risk to the OIC was limited in those
circumstances by supplying support to him. It is an over
simplification to say that an additional police officer at
Dwellingup rectifies the problems at such a place. It does
not necessarily alleviate the risk to an officer or officers.
Because there are two officers it does not mean the risk
would diminish substantially, it depends on time, place
and circumstance. It can be said though that additional
support allows for a safer environment.

28 Acting Inspector Clews was not aware of radio
communication problems mentioned by Senior Constable
Gilmore although he had similar experiences in isolated
areas where line of site communications are unreliable.
He said that this does add an additional dimension to the
risk associated with single man officers but complete
communications wont necessarily alleviate that risk.

29 When asked to explain his opinion about the minimisation
of risk by placing a second officer at the station he said
that there might be a reduction but it would not necessarily
be a complete alleviation of the risks. The decisions about
such things should be made by the appropriate District
Officer who has a full picture of resources available. There
are a number of considerations including the minimum
manning levels which are determined elsewhere and the
question of resourcing generally which was in the hands
of the Superintendent and other senior officers. He
conceded that Dwellingup is growing as a tourist
destination and a residential area as the coastal strip
becomes more populated.

30 In proceedings conducted in Perth on 30th January 2001
the Commission heard evidence from Inspector Anthony
Jarret. Inspector Jarret had been involved in all of the
proceedings, attended all of the inspections and assisted
the Commission in its investigation activities at each of
the towns.

31 Inspector Jarret is attached to the Human Resources
Directorate, he is a police officer of 26 years experience
which have included General Duties, Criminal
Investigation Branch, Officer In Charge at Shay Gap for
3 years and then 7 years at the Criminal Intelligence
Bureau. He related his experience working in a single
officer police station in Shay Gap and how he had
organised the policing of that town. He described the
human resources aspects of the selection of a police officer
for appointment to a single officer station. He said the
attributes to target are integrity, moral and physical
courage, fortitude and self reliance, all of these traits are
developed over years of service. He described the first
8½ years from appointment till the time an officer
becomes a senior constable as a full time ongoing
apprenticeship. He also described the partnering system
where officers work with experienced persons. Officers
who have reached their 9th year of their service are able
to apply for appointment to a single officer station. These
appointments are popular because it usually leads to
accelerated promotion. There is no specific training for
police officers working alone but the personal quality of
self reliance is very important. At the times when a police
officer does have to work alone he needs to be more
watchful of his circumstances and become attuned to
options that might be important in dealing with an
evolving situation.

32 Inspector Jarret gave evidence about a riot in which he
had been involved and how the circumstances dictated
the necessity to step back and wait for backup. He also
said by the same token if a person is in danger it is
imperative for the police officer to step in. If the police
officer is alone in that situation he must look after himself
and if he has to protect life he may have to use some of
the force options that are available to him. He has to weigh
up the use of those options. They are very rarely used but
it is important that as a primary step if it is possible for
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no-one to be injured or hurt over the situation that is what
must be achieved. OIC’s working alone are instructed to
ensure their safety and have force options available
through their baton, OC spray and firearm. All of these
options are available and can be used but it is better to
use local alliances instead. If there is still a problem there
is backup from neighbouring stations. In Inspector Jarret’s
opinion in 99.9% of the times an experienced officer can
actually plan ahead.

33 Inspector Jarret analysed research he had commissioned
on the number of assaults upon police officers. In 1999-
2000 there were nearly 1,000 assaults and none of those
were at single officer police stations. In a sub-set of the
statistics, Inspector Jarret examined regional centres
Kalgoorlie, Bunbury and Geraldton. There were 200
assaults in 1999-2000, 8 were on officers working alone
and 192 on officers working with one or more partners.
An examination of the offence reports in single officer
police station towns indicated that there is a small number
of offences reported. There are currently eight single
officer police stations in Western Australia. Around
Australia there are nearly 300 , New South Wales has
over 100, Victoria the same, in Tasmania 40% of police
stations are single officer and South Australia has 50.
Enquiries were made in each of the jurisdictions. These
revealed there had been no experience of any of the
problems concerning danger or inherent danger of the
nature that have been examined in these proceedings.
Inspector Jarret said that there is a constant review of
manpower. When work levels were increased officers are
transferred but there is a community expense to be
balanced.

34 In summary Inspector Jarret aid that assaults on officers
in single officer stations are actually quite rare. There
has not been one reported in either of the years 1999 and
2000. In that period one in four police officers reported
an assault but none of these incurred at a single officer
police station. But even of those in major centres, only
4% of assaults are committed on single officers. The
conclusion he drew was that where community
partnerships are developed the research indicates that
single police officer stations are not any more dangerous
than policing in general. In fact the figures seem to support
to notion that the policing if anything is more dangerous
in larger centres.

35 Deputy Commissioner Operations, Bruce John Brennan,
gave evidence. Deputy Commissioner Brennan has been
a police officer for almost 36 years. Without reciting the
detail his experience is clear that he is one of, if not the
most experienced operational police officers in the State.
As well as his responsibilities as Deputy Commissioner
Operations he sits on many committees, for example
technology, Delta reform changes and the establishment
control board. He is also on the standing committee of
protection against violence. He has worked alone in
remote locations on various occasions all over the State.
In his opinion the experience of single officer police
stations can be repeated in many small multi officer
stations when there are a few persons on duty. Quite often
officers in multi officer stations are on duty alone. In those
a police officer has to be tuned into his circumstance,
alert to the likelihood of things that can do him or herself
or the community damage. He conceded that it is difficult
to work in smaller towns but it was important to become
part of the community, to develop friendships to get an
understanding of what the community is about. At times
it will be difficult or dangerous to do the job, that is when,
in Deputy Commissioner Brennan’s experience, the
community would give support. Community interaction
was critically important and according to the Deputy
Commissioner it did and still does work. The Deputy
Commissioner was Deputy Principal and later on
Principal of the Police Academy and has long experience
in the educational philosophy and training of new police
officers. He held that the credo of Robert Peel that ‘the
police are the other people and the people are the police’
still holds good. The program of Safer WA which involves
the Police Service re-engaging with the community to
work together is an important extension of this principle.

The Deputy Commissioner opined that ‘we police with
the permission of the community and with their
assistance’.

36 Deputy Commissioner Brennan said that at the Police
Academy particular emphasis is given to dealing with
situations when police officers work alone. They are
taught there were things that should not be done, there
are places where they should not go without backup and
there are activities they should not engage in unless there
is good capable support close at hand. These things must
be taught because sometimes events necessitate
intervention. The oath of office requires that a police
officer act to do his or her duty. They are required to
exercise intelligent judgement. If an attempt to exercise
authority, results in injury or incapacitation because they
intervened too quickly then the officer is unable to perform
his function. It is a question of applying a balance,
understanding how to read the situation.

37 Evidence was given by Deputy Commissioner Brennan
about the Establishment Control Board of which he is
the chairman, he described its structure and functions. It
examines and reviews staffing on an ongoing basis across
all operational policing areas including suburban and
country police stations, squads, units, sections and
branches. It has to take into account special communities
and socio-demographics. It has to factor in circumstances
such as change in population levels, policing
requirements, new mining operations, fishing fleets and
so on.

38 Of country police stations Deputy Commissioner Brennan
believes there is more sense of community and feeling of
being closer to the communities than there is in the City.
He believed that policing is a difficult, demanding and
sometimes dangerous vocation, because a police officer
never knows when danger is going to arrive. It is
dangerous at times without doubt but not all the time.
There should be in each police officer an inherent
subliminal knowledge that a dangerous situation can arise
momentarily. There have been many incidents where
police officers have their safety compromised. The Deputy
Commissioner gave evidence of what he described as
horrific incidents involving two young police officers in
Lockridge, he also related a number of other incidents
where police officers had been injured.

39 As to the situation at Yalgoo the Deputy Commissioner
has been familiar with the town since the 1950s. He said
it is a one man station because of the low demand for
policing services, it is not a busy centre. The current
manning was appropriate in his opinion. It is recognised
that the area experienced large influxes of people for
cultural events, however it is expected that the District
Officer would be advised about these so as he is able to
make informed decisions about additional deployment.
The issue of manning at Yalgoo has been on the agenda
for a number of years, the request has come from the
community, the publican and the Shire, There has been
various correspondence between the interested parties
about the manning levels at Yalgoo.

40 The Commission was told by Deputy Commissioner
Brennan that an officer working alone should have
interpersonal skills and ability to ‘work’ the community.
Community responses vary. It helps if the officer has
previous experience with aboriginal communities and
other relevant communities. Police officers are taught
verbal judo skills the aim of which is to allow situations
to cool down, not be inflammatory, saying calming things
but a physical presence is useful as well. Ultimately a
police officer will be confronted by a person affected by
alcohol or demented through a mental illness. In these
circumstances there will be no alternative but to introduce
physical solutions, they have sprays and batons which
can be used.

41 The proceeding is a sufficient recitation of the evidence
that was presented to the Commission in this matter. Mr
Eacott who appeared for the Hon Minister drew my
attention to the question of management prerogative. The
law on this is quite clear. It is trite to say that the
Commission is to not interfere with management of an
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employer of its employees or become itself a surrogate
manager. But if an employer, by conduct creates a
situation where it is unsafe for employees to do their duty
or is otherwise unfair then there is power in the Act to
intervene. The summaries of management prerogative
case law in AMWU v Robe River Iron Associates in
[(1987) 67 WAIG 2] are apposite. On a number of
occasions during these proceedings it was submitted that
the respondent held the view that there was no role for
this Commission in any matter where the Commissioner
of Police has made or might make a decision concerning
manning or deployment of police officers. In fact the
submission has been regularly recited with such fervour
that appears that there is a belief that no power, spiritual
or temporal can displace the decision of the Commissioner
of Police about such matters.

42 In this context mention should be made of amendments
to the Industrial Relations Act, 1979 by the passage of
the Industrial Relations Amendment Act 2000 (the
amending Act), assented to on 4th December 2000. The
Parliament by this amendment enacted a new section 115
of the Act relating to Police Officers. In relation to this
section a new Schedule 3—Police Officers has
application. The effect of the section is that before coming
into operation of the amending Act, the Act is taken to
have applied to and in respect of a police officer, and to
have had effect as if the police officer were an employee
and the Minister of Police was an employer.

43 This is achieved by an amendment that on and from the
operation of the amendment the Act applies to and in
respect of a police officer and has effect accordingly as if
the police officer were a government officer within the
meaning of section 80C of the Act and similarly as if the
Commissioner of Police were an employer within that
same section. And for that purpose a reference in the Act
to employee is taken to include a reference to a police
officer. There are exceptions to the jurisdiction relating
to any matter arising from transfer, reduction in rank,
suspension for duty, removal, discharge or dismissal.

44 In the second reading speech, Minister Prince told the
Parliament that the purpose of the Bill was to ensure that
police officers had access through the WAPU to industrial
regulation. This is achieved through amendments to the
Act that stipulate officers have access to the Public Service
Arbitrator (the Arbitrator). The Arbitrator is a
Commissioner of the Industrial Relations Commission
to whom particular functions are assigned. In short dealing
with matters affecting government officers.

45 When that jurisdiction as described in s80C of the Act is
discharged, the Arbitrator has jurisdiction under s80E.
Subject to Division 3 of Part 2 subsections 6 and 7, an
Arbitrator has exclusive jurisdiction to enquire into and
deal with any industrial matter relating to a government
officer or group of officers generally.

46 In dealing with matters affecting such officers, in this
case police officers, the operation of s26 of the Act is
important. By this section the Commission is to act
according to equity, good conscience and substantial
merits of the case without regard to technicalities or legal
forms. It is not bound by the rules of evidence and can
inform itself in any manner it thinks just. Of particular
interest it shall have regard for the interests of the persons
immediately concerned, whether directly affected or not
and where appropriate for the interests of the community
as a whole. The Commission is, in short, required to act
fairly but it must have regard to the interest of the
individuals affected and the public.

47 The effect of these amendments to the Act is to place
police officers in a situation where in this jurisdiction
there is no question at all that police officers are entitled
as employees to bring matters before this Commission
and seek relief from the Commission within its
jurisdictional power in any matters relating to their
employment relationship other than those that are
excluded and which relate in the main to disciplinary
issues and dismissal. The general employment laws
applicable in this Commission therefore apply to police
officers as employees and to the Commissioner of Police

and Honourable Minister as an employer. This means if
matters are brought to the Commission by police officers
or the Commissioner of Police they will be treated by the
Commission according to equity, good conscience and
the substantial merits of the case without regard to
technicalities or legal forms but with the public interest
in mind. Therefore, if for instance, the Commission
determines that as an employer the Commissioner of
Police is not taking sufficient action to maintain duty of
care and as a result the working conditions are unsafe it
is empowered on the evidence of the particular matter to
award remedies to a complaining party. This may include
ordering variations to manning levels. There now can be
no doubt about this jurisdiction. There is no similar
legislation in any other jurisdiction. Relief can be given
subject of course to appeal to the Full Bench of this
Commission and ultimately to the Industrial Appeal
Court.

48 I have had the opportunity during this case to meet a
number of the police officers involved and to spend time
with them, having them explain to me their duties. I have
been assisted in this task by members of the WAPU and
its officers. I have also had similar support from
representatives of the Commissioner of Police who have
supplied to me their professional advice to assist me to
understand the problems that are highlighted in this case
and come to a decision in a proper and informed manner.
This case has been conducted in a less adversarial way
than many others. It has proceeded as an inquiry to assist
the inquirer to reach an informed intelligent decision about
what ought to be done about the circumstances that are
under investigation and set out in the Memorandum of
Matters for Hearing and Determination. That
Memorandum somewhat simplifies the issue, the
complexity of it became apparent during the progress of
the case.

49 The issues which were examined are not new, they have
been matters of concern since 1978 when the matter was
before Senior Commissioner Kelly. At that time the
difficulty of arbitrating an answer to the question was
overtaken by the parties reaching agreement. The
centrepiece of that agreement is one that has been revisited
on each time that this matter has been before the
Commission and that is ultimately the right to assess the
safety concerns of individual officers is in the hands of
the middle level commanders, that is the District Officers
and the District Superintendents. The agreement relies
upon the understanding that police officers will be
deployed by their commanders in a safe manner but
ultimately the safety of the deployment was solely the
senior officer’s assessment of what they think was safe in
the circumstances. Often those decisions have been made
by officers who are not present at the site of the
engagement. That is how the matter was left by agreement
in the issues before Senior Commissioner Kelly.

50 The principle was accepted in the series of conferences,
which the record shows were exhaustively pursued before
Commissioner Fielding in 1984. There was first a
restatement of the policy, if one can describe it as that,
which had been developed by the parties with Senior
Commissioner Kelly, but later in the Memorandum of
Agreement issued by Commissioner Fielding the role of
middle managers in ensuring that there was safe working
conditions was given additional emphasis.

51 The decisions of middle level commanders were very
much an issue in the s.44 conciliation proceedings in
Geraldton where a station order had been issued that single
officer foot patrols take place in the CBD of the City of
Geraldton at night. Fundamental issues in that case were
that officers were alone and their access to backup relied
completely on their hand held radios. As it happened those
radios and the communication system was unreliable so
there was a natural reluctance by police officers to put
themselves in a situation of danger when they were unsure
that they could get adequate backup where the threat
assessment was high. That threat assessment
comprehended an extremely high level of assaults against
police officers in the City of Geraldton in the time
immediately leading to the dispute being notified to the
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Commission. Ultimately the dispute was resolved by the
parties in discussion with the managers at district level.
It is clear from the agreement which has been cited
previously in these Reasons that an accommodation was
reached between them where the first decision that had
been made by management and incorporated in the station
order was modified. In other words in that case the
management made a decision to move from where it
originally started with the exercise to one which was more
acceptable to the police officers by recognising that there
were safety deficiencies in the original plan.

52 The situation then developed at Yalgoo. I have included
earlier in these Reasons my notes and observations but
some additional comments are necessary. When the then
OIC at Yalgoo was appointed he was comparatively
speaking a young Senior Constable. When he began his
assignment in Yalgoo he introduced what he considered
to be a proactive policing policy. After he had been in
Yalgoo for about 1 year he was attacked by a person who
was well known in the town as a violent individual. In
the attack the Senior Constable was severely wounded,
he managed to escape by crawling to his vehicle while
his assailant tried to arm himself with a star picket. The
Senior Constable while semi conscious drove to the hotel
and was able to obtain the assistance of two civilians. He
went back to the scene of the assault and with their help
arrested the assailant. He then collapsed and was
evacuated to a hospital where he recovered for some time.
His bravery and dedication to duty cannot be questioned.
The same can be said for his wife who supported him in
circumstances which exceeded her duty as a citizen.

53 The assailant was duly convicted and sent to jail. The
Senior Constable was returned to duty at Yalgoo. Earlier
in his tenure he had been able to leave Yalgoo at weekends
to enjoy relief from the circumstances where the majority
of the population consisted of two families who had
feuded for many many years and where the young men
of the town are third generation unemployed. There was
a difficult policing situation in Yalgoo because of the
conduct of the majority of the community on receipt of
social welfare payments. Commencing on those days
there was excessive consumption of alcohol and drugs
for two or three days after each CDEP or social service
payment period. These periods were usually attended by
riotous behaviour, domestic violence and worse. This was
the environment in which the OIC had to work alone.

54 On an occasion when the OIC was out of town on
weekend leave there was an incident which was attended
by police from Mt Magnet who did not arrive until two
hours after notification. As a result there were complaints
through political avenues to senior police about the lack
of police in the town and the OIC was instructed that he
was not to leave the town unless there was another police
officer present and it was up to him to arrange his own
relief. I have made comments about the position that faced
the then OIC in the notes and observations that have
appeared previously. It was a difficult situation made
untenable for him and meant by the time the Commission
visited Yalgoo the OIC and his wife had not been out of
town for many months.

55 There were obvious deficiencies in the policing of the
town by that time. There was virtually no radio
communications available to the OIC because his radio
equipment had not been renewed in a district update. The
only way he could call backup was through his wife who
in turn was exposed to unacceptable danger. These
circumstances led this Commission to the conclusion that
there was a failure by the Commissioner of Police to
exercise reasonable duty of care and recommendations
for immediate resolution of the problems were made.
Those were acted upon by the Commissioner of Police
forthwith.

56 When the Commission went to conduct hearings on the
matter referred, a new OIC had been appointed. Senior
Constable Johnny Hart had been transferred to the town.
Senior Constable Hart is an impressive person with 24
years service. He is a well informed and confident man.
His evidence was that problems which had been faced by
the previous OIC had been largely ameliorated. The

station had since received a satellite telephone system
which Senior Constable Hart rated extremely highly. He
had moved into a secure house of extremely good quality
whereas the previous police quarters had been a security
nightmare. On each weekend he was able to get relief
and on occasions of activity in the town which required
additional police resources they had been provided to him
by order of the District Officer. The circumstances at
Yalgoo from a policing point of view were markedly
different from those viewed by the Commission on its
first visit to Yalgoo.

57 Even though Senior Constable Hart expressed a
preference to have an Aboriginal Police Liaison Officer
posted to Yalgoo that was more a wish to enable him to
do the job a little better than he does it already. The Senior
Constable made it clear that he made assessments of his
personal safety as situations arose on the job. He was not
reticent to ask for backup if that was necessary, he was
aware and accepted that sometimes police officers
working alone do get into situations where they have to
deal with developing situations on the spot.

58 In all of the circumstances to make an award that an
additional police officer be posted to Yalgoo would not
in my opinion be sensible or is it warranted on the
evidence. Yalgoo is an example of how the policing
situation can change, alert management must be
monitoring these changes. Support has been provided and
continues to be. That is not to say that the middle level
commanders should stop continual overview of the
circumstances at Yalgoo, they should not because policing
circumstances in the town are historically subject to rapid
change.

59 On the evidence the situation at Yalgoo occurred because
for some reason it was seen as a backwater. I have the
impression that it was not visited often enough by senior
commanders. If I am wrong about that and they did visit
they did not see many things which were obvious during
the initial inspections. For instance poor radio
communication. This problem had been reported many
times. If the radio is a police officer’s lifeline the officer
is entitled to expect that his superiors will ensure his
lifeline is in good order. They did not do so and that was
an error on their part. Another important factor concerning
a situation at Yalgoo was the circumstances in which the
officer found himself when he was ordered to arrange his
own relief after the Commander had instructed the District
Officer that there was to be police presence in the town at
all times. My notes and observations produced earlier
show that Yalgoo was unpopular with police officers; they
did not want to go there. The OIC, a junior officer, was
placed in an untenable position with his peers by having
to ask them to come and relieve him. That in my respectful
view was another error of management.

60 It has been repeated time and time again during this case
that these matters go to issues of management prerogative.
They are and if the prerogative is to be exercised without
interference by the tribunals, managers must manage and
not merely say they have done so. Senior managers should
audit what middle managers are doing. There has been a
failure to audit at Yalgoo and policing which is inherently
unsafe became unsafe to an unacceptable level. The
deficiency has since been remedied and no order will be
made. However if the WAPU brings to this Commission
evidence that there has been deterioration to the state that
existed when Yalgoo was first under consideration there
is no doubt that orders would be justified. Finally it must
be said that when independent eyes identified problems
at Yalgoo the Commissioner of Police moved swiftly and
decisively to deal with them.

61 I turn to the situation at Gascoyne Junction. As I
mentioned earlier Constable John Loftus is an experienced
police officer, he joined the service in 1975 he impressed
as a self sufficient and sensible person completely at home
in his surroundings and his community. He had full
confidence that his commanders would provide him with
assistance if he needed it. His trust in them and their
reciprocal trust was apparent by the trouble that Acting
Commissioner Gronow took to come and give evidence
to the Commission in Gascoyne Junction to make clear
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to the Commission what his operational instructions were
and to reinforce to Senior Constable Loftus his continuing
support.

62 Constable Loftus does not want to leave Gascoyne
Junction. He had been there for 5½ years at the time of
inspections and wants to stay another 3½ years. He has a
thorough and pervasive set of communications with the
community. He has civilian backup available at call, he
has done everything that one would expect an informed
competent officer working alone as an OIC would do.

63 It is also clear that Acting Assistant Commissioner
Gronow was of the opinion that in a perfect world no
police officer would work by himself at any time. However
he, as an officer with district responsibilities who has to
administer with pragmatic decision making. He deploys
resources to the places where they were most needed, but
in doing so he would not neglect officers who were left
on their own, even though he had the personal view that
it would be better in a perfect world if one had at least
three officers in a station. The evidence from Acting
Superintendent Cox in support of Acting Assistant
Commissioner Gronow and Senior Constable Loftus left
the Commission in no doubt that middle managers would
ensure that the wishes of the District Commander and
would be executed.

64 There is no reason on the evidence or on a practical
assessment of the situation at Gascoyne Junction that this
Commission order that an additional officer be deployed
there.

65 The evidence at Dwellingup shows that there is one
circumstance when the officer at Dwellingup was in a
situation different from most police officers, be they a
motorcycle patrolman or a single officer on general duties
working out of a suburban police station and that is when
there is a huge influx of visitors into the recreation areas
around the Murray River. Clearly in those circumstances
if an officer is on patrol many kilometres from Dwellingup
and his radio communication does not work that is a
situation where his lifeline is at threat and he would have
cause to be concerned. It is not possible for the OIC to
call for backup every time he does such a patrol, if that
were the case additional officers would be needed at
Dwellingup from October through to April each year.

66 According to the evidence establishment levels at
Dwellingup are currently under review due mainly to large
population variations and the potential increase in policing
requirements. The evidence though does not support the
contention that this Commission should order a posting
of an additional officer to Dwellingup. It is clear that when
the OIC wants backup he can get it in quite a short time
from Pinjarra. The OIC had been subject to assault by a
female person. It is unfortunate that he had to suffer that
assault but at the same time on the evidence of all of the
experienced police officers who appeared before the
Commission that event is a demonstration of the potential
lack of safety which is inherent in this vocation.

67 I assess from the evidence that Police officers who accept
sworn office know that there are circumstances where
they will encounter violent members of the public. In
some situations they may be alone and in that case
physical force may have to be used. That physical force
is necessary is clear from the law which authorises police
officers to use escalating force to control a person that
they intend to arrest. The evidence of Deputy
Commissioner Brennan is that they can apply force from
batons to OC spray and ultimately lethal force if that is
the only alternative. Facing violence is a unique part of
the policing vocation. When Senior Constable Gilmore
was assaulted at Dwellingup by a female who refused to
leave premises and kicked him three times in the groin,
that was an instance where he came face to face with the
potential danger of the vocation which he follows. No
order of this Commission can change that reality.

68 The only issue that arises from Dwellingup is that it
appears managers have not recognised the line of sight
problems with VHF radio in the Murray Valley and
supplied appropriate equipment to allow communications
to be maintained at all times.

69 The evidence of Inspector Jarret is also important in the
final disposition of this matter. On the statistics that he
provided, which I have no reason to reject, it can be seen
that the threat level of assault on police officers is at least
no higher in single officer police stations than it is for
police officers generally. The sad thing about the figures
is that they reveal in the past two years one in every four
police officers has been assaulted in the course of their
duty. But only one of those has been at a single officer
police station.

70 I do not intend to issue the orders sought by the WAPU.
In this case the Commission has heard that for a period
of 25 years the command of the Police Service has asserted
that matters of deployment of resources are its prerogative.
Clearly that is true, however if there is inadequate
management of that prerogative brought to the attention
of this Commission as has been the case in Yalgoo it will
make recommendations or orders to correct the situation.
It has only happened twice in 25 years that the
Commission has made recommendations in matters
concerning safety. It is fair to conclude that in the great
majority of cases the situation is handled quite adequately
by the command structure. To ensure that it does so there
must be on-going audit of middle level commanders to
ensure that police officers who are in single police stations
working by themselves are adequately supervised and
supported. If not situations of unsafe work practice and
welfare issues will arise quickly.

71 Though the Commission will not issue the orders sought,
it remains open to the WAPU in individual circumstances
to make notifications to this Commission and the matters
will be dealt with on an individual basis.
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PARTIES WESTERN AUSTRALIAN POLICE
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THE HON. MINISTER FOR POLICE,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 2 MARCH 2001
FILE NO CR 15 OF 2000
CITATION NO. 2001 WAIRC 02217
____________________________________________________________________________

Result Dismissed
____________________________________________________________________________

Order.
HAVING heard Mr S. Smith and later Ms R. Sackville-
Minchin on behalf of the Applicant and Mr P. Kelly and later
Mr D. Eacott on behalf of the Respondent, the Commission
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be, and is hereby, dismissed.
(Sgd.) J.F. GREGOR,

[L.S.] Commissioner
Public Service Arbitrator.
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CONFERENCES—Notation of—

Parties Commissioner Date Matter Result
/Conference
Number

Australian Workers Union Shearbody and Metro Wood C — Employment of Ms C Discontinued
Shears CR12/2001 Federici

Automotive, Food, Bains Harding Pty Ltd Gregor C 22/2/01 Termination pay Concluded
Metals, Engineering, C50/2001
Printing & Kindred
Industries Union
Automotive, Food, Geraldton Bus Service Kenner C 20/10/01 Alleged Unfair Dismissal Referred
Metals, Engineering, C361/1999
Printing & Kindred
Industries Union
Automotive, Food, Geraldton Bus Service Kenner C 15/2/01 Termination Discontinued by
Metals, Engineering, CR361/1999 leave
Printing & Kindred
Industries Union
Automotive, Food, Leighton Contractors Gregor C 1/12/00 Termination of employee Concluded
Metals, Engineering, Pty Ltd C323/2001
Printing & Kindred
Industries Union
Automotive, Food, Leighton Contractors Gregor C 2/3/01 Termination of an employee Discontinued
Metals, Engineering, Pty Ltd CR323/2000
Printing & Kindred
Industries Union
Automotive, Food, Seagate Structural Gregor C 27/2/01 Underpay upon termination Concluded
Metals, Engineering, Engineers Pty Ltd C48/2001
Printing & Kindred
Industries Union
Automotive, Food, United Construction Gregor C — Alleged termination Concluded
Metals, Engineering, Pty Ltd C47/2001
Printing & Kindred
Industries Union
Automotive, Food, WA Universal Rigging Gregor C — Alleged termination Concluded
Metals, Engineering, Co C341/2000
Printing & Kindred
Industries Union
Breweries and Bottleyards Kirin Australia Pty Ltd Wood C C133/00 16/5/00 Superannuation Concluded
Employees’ Industrial
Union
Builders’ Labourers, Arrow Holdings Pty Ltd Gregor C n/a Non payment of Cancelled
Painters and Plasterers C44/2001 redundancy and sick leave
Union entitlements
Builders’ Labourers, Advanced Gyprock Gregor C 14/3/01 Failure to provide time and Concluded
Painters and Plasterers C54/2001 wages records
Union
Builders’ Labourers, Kalgoorlie Boulder Gregor C — Non payment of wages Concluded
Painters and Plasterers Building Contractors C23/2001
Union
Builders’ Labourers, Linear Ceilings and Gregor C 11/9/00 Access to members at the Concluded
Painters and Plasterers Other C242/2000 Armadale Hospital Site
Union
Civil Service Association Director General, Scott C 4/1/00 & Re-instate Full Access to Referred

Department of Minerals PSAC56/1999 29/6/00 Vehicle for Commuting
and Energy Purposes

Civil Service Association Director General, Scott C 9/3/00 Re-instate Full Access to Dismissed
Department of Minerals PSACR56/1999 Vehicle for Commuting
and Energy Purposes

Communications, Electrite Gregor C 28/2/01 Dispute over wages Concluded
Electrical, Electronic, C55/2001
Energy, Information,
Postal, Plumbing and
Allied Workers Union
Communications, Mr John Plummer, Gregor C 30/1/01 Incorrect calculation of Concluded
Electrical, Electronic, Plummers Industries C6/2001 and incorrect payment of
Energy, Information, wages
Postal, Plumbing and
Allied Workers Union
Communications, Parks Industries Pty Ltd Gregor C 26/2/01 Alleged unfair dismissal Discontinued
Electrical, Electronic, CR305/2000
Energy, Information,
Postal, Plumbing and
Allied Workers Union
Communications, Timecast Pty Ltd Gregor C 28/2/01 Redundancy Agreement Referred
Electrical, Electronic, C55/2001
Energy, Information,
Postal, Plumbing and
Allied Workers Union
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Parties Commissioner Date Matter Result
/Conference
Number

Communications, Timecast Pty Ltd Gregor C 2/3/01 Redundancy Agreement Discontinued
Electrical, Electronic, CR254/2000
Energy, Information,
Postal, Plumbing and
Allied Workers Union
Forrest Products, Sotico Pty Ltd Kenner C — Alleged unfair dismissal Discontinued
Furnishing and Allied C39/2001
Industries Union
Hospital Salaried Officers Gascoyne Health Service Scott C 15/01/01 That Mrs Barbara Nayar be Concluded
Association PSAC23/2000 paid the classification of

Hospital Salaried Officer
Level 7

Liquor, Hospitality and Bel Eyre Motel Wood C 15/02/01 Alleged unfair dismissal Discontinued
Miscellaneous Workers’ C20/2001
Union
Liquor, Hospitality and Health Care Linen Wood C 16/02/00 Alleged unfair dismissal Discontinued
Miscellaneous Workers’ Pty Ltd C32/2001
Union
Liquor, Hospitality and Peter & Brownes Group Wood C 1/06/00 Negotiations for agreements Concluded
Miscellaneous Workers’ C140/2000
Union
Liquor, Hospitality and Pumpkins Coffee Shop Wood C 22/1/01 Alleged unfair dismissal Discontinued
Miscellaneous Workers’ C321/2000
Union
Liquor, Hospitality and Red Castle Motor Hotel Wood C 22/02/01 Alleged unfair dismissal Discontinued
Miscellaneous Workers’ C34/2001
Union
Police Union The Hon Minister for Gregor C 9/3/00 Safety and Welfare issues Referred

Police C15/2001 re single officer police
stations

Police Union The Hon Minister for Gregor C 21/6/00, Safety and Welfare issues Dismissed
Police CR15/2001 22/6/00 & re single officer police

18/7/00 stations

CORRECTIONS—
CORRIGENDUM

Whereas a printing error occurred in the publication of Cor-
rection Order No. 1136 of 2000 in the Western Australian
Industrial Gazette dated 24 January 2001, Volume 81, Part 1,
Sub Part 1 at page 333, the order with the correct heading is
republished hereunder.

Dated at Perth this 12th day of March 2001.
J. A. SPURLING

Registrar.

2000 WAIRC 01596
BUILDING TRADES (GOVERNMENT) AWARD 1968.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
APPLICANT
v.
CONTRACT AND MANAGEMENT
SERVICES & OTHERS,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED THURSDAY, 14 DECEMBER 2000
FILE NO/S APPLICATION 1136 OF 2000
CITATION NO. 2000 WAIRC 01596
_______________________________________________________________________________

Result Correction Order
Representation
Applicant Mr P Joyce
Respondent Mr BJ Kirwan
_______________________________________________________________________________

Correction Order.
WHEREAS errors occurred in the Order dated 28 November
2000 issued in Application 1136 of 2000, the Commission, in
order to correct these errors and pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
orders—

1. THAT in the Schedule, Item 6, (8)(a)—Wage Rates,
the Total Weekly Rate amounts should read—

$410.10 in lieu of $470.10
$427.30 in lieu of $487.30
$450.50 in lieu of $510.50
$472.00 in lieu of $532.00
$504.60 in lieu of $564.60
$526.10 in lieu of $586.10
$545.60 in lieu of $603.60
$567.00 in lieu of $625.00
$588.50 in lieu of $646.50
$608.00 in lieu of $666.00

(Sgd.) W. S. COLEMAN,
[L.S.] Chief Commissioner.
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RANGERS (NATIONAL PARKS) CONSOLIDATED
AWARD, 1987.

2001 WAIRC 02118
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES DEPARTMENT OF CONSERVATION

AND LAND MANAGEMENT,
APPLICANT
v.
AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 21 FEBRUARY 2001
FILE NO APPLICATION 1744 OF 2000
CITATION NO. 2001 WAIRC 02118
_______________________________________________________________________________

Result Correcting order issued.
Representation
Applicant Mr G. Wibrow appeared on behalf of the

applicant by way of written submissions.
Respondent Mr J. Ridley appeared on behalf of the

respondent by way of written
submissions.

_______________________________________________________________________________

Order.
Pursuant to the powers conferred on me under the Industrial
Relations Act 1979, I the undersigned Commissioner of the
Western Australian Industrial Relations Commission, hereby
order—

 THAT the schedule to the Order issued by the Com-
mission in application 1744 of 2000 on the 30th day of
January 2001 shall be corrected by deleting the follow-
ing text in sub-paragraph (i) of paragraph (a) of sub-clause
(1) of Clause 17.—Wages—

Senior Ranger
Year 1 588.50 73.00 659.50
Year 2 605.20 73.00 676.20
Year 3 623.10 73.00 694.10
Year 4 640.30 73.00 711.30

and inserting in lieu thereof the following—
Senior Ranger
Year 1 588.50 71.00 659.50
Year 2 605.20 71.00 676.20
Year 3 623.10 71.00 694.10
Year 4 640.30 71.00 711.30

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

ENGINEERING TRADES (GOVERNMENT)
AWARD 1967.

2001 WAIRC 02290
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES COMMUNICATIONS, ELECTRICAL,

ELECTRONIC, ENERGY,
INFORMATION, POSTAL,
PLUMBING, AND ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH,
APPLICANT
v.
THE MINISTER FOR WORKS,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED WEDNESDAY, 14 MARCH 2001
FILE NO APPLICATION 1845 OF 2000
CITATION NO. 2001 WAIRC 02290
____________________________________________________________________________

Amending Order.
WHEREAS an error appeared in the Order issued on 6 March
2001 in this matter, the Commission in order to correct that
error and pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Engineering Trades (Government) Award,
1967 Award Nos 29, 30 and 31 of 1961and 3 of 1962 be
varied in accordance with the following Schedule and
such variation shall have effect as from the first pay pe-
riod on or after the 28th day of February 2001.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
Fifth Schedule—Building Management Authority Wages

and Conditions: Delete subclause (5) of this schedule and in-
sert in lieu the following—

(5) Wages—
(a) The wages for Building Management Author-

ity employees as from the first pay period on
or after the 28th day of February 2001 will be
as follows—

Classification On Safety Net Total Rate
Engagement Adjustment Per Week

$   $   $

Engineering
Tradesperson—

Level 4—
Group A 492.60 73.00 565.60
Group B 502.30 73.00 575.30
Group C  511.70  73.00  584.70

Level 3A 465.40 73.00 538.40
Level 3B 457.70 75.00 532.70
Level 2 442.00 75.00 517.00
Level 1 436.00 75.00 511.00

Engineering Employee
Level 4—

Group A 406.20 75.00 481.20
Group B 392.70 75.00 467.70
Group C 384.20 75.00 459.20
Group D 381.70 75.00 456.70

Level 3 370.00 75.00 445.00
Level 2 363.00 75.00 438.00
Level 1 341.90 75.00 416.90

 Classification After One Safety Net Total Rate
Year of Service Adjustment Per Week

$   $   $
Engineering

Tradesperson—
Level 4—

Group A 498.60 73.00 571.60
Group B 508.30 73.00 581.30
Group C 517.70 71.00 588.70

Level 3A 471.10 73.00 544.10
Level 3B 462.60 73.00 535.60
Level 2 447.30 75.00 522.30
Level 1 441.20 75.00 516.20

Engineering
Employee—

Level 4—
Group A 411.10 75.00 486.10
Group B 397.10 75.00 472.10
Group C 388.20 75.00 463.20
Group D 383.90 75.00 458.90

Level 3 374.50 75.00 449.50
Level 2 367.10 75.00 442.10
Level 1 346.00 75.00 421.00
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Classification After Two Safety Net Total Rate
Year of Service Adjustment Per Week

$   $   $

Engineering
Tradesperson—

Level 4—
Group A 503.60 73.00 576.60
Group B 513.30 73.00 586.30
Group C 523.10 71.00 594.10

Level 3A 475.50 73.00 548.50
Level 3B 467.30 73.00 540.30
Level 2 451.50 75.00 526.50
Level 1 445.60 75.00 520.60

Engineering Employee
Level 4—

Group A 415.00 75.00 490.00
Group B 401.10 75.00 476.10
Group C 391.90 75.00 466.90
Group D 386.90 75.00 461.90

Level 3 378.00 75.00 453.00
Level 2 370.80 75.00 445.80
Level 1 349.10 75.00 424.10

The rates of pay in this award include arbitrated safety net
adjustments available since December 1993, under the Arbi-
trated Safety Net Adjustment Principle.

These arbitrated safety net adjustments may be offset against
any equivalent amount in the rate of pay received by employ-
ees since 1 November 1991 above the rate prescribed in the
award except where such absorption is contrary to the terms
of an industrial agreement.

Increases in rates of pay otherwise made under the State
Wage Case Principles, excepting those resulting from enter-
prise agreements, are not to be used to offset arbitrated safety
net adjustments.

PROCEDURAL DIRECTIONS
AND ORDERS—

2001 WAIRC 02083
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES FRANCIS ROBERT BOLTON,

APPLICANT
v.
CENTRAL AREA REGION TRAINING
SCHEME, FIRST RESPONDENT
KAATA-KOORLINY ENTERPRISE &
EMPLOYMENT DEVELOPMENT
ABORIGINAL CORPORATION,
SECOND RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 19 FEBRUARY 2001
FILE NO APPLICATION 1782 OF 1999
CITATION NO. 2001 WAIRC 02083
_______________________________________________________________________________

Result Application to delete respondent from
application granted.

Representation
Applicant Mr G. Patrick (of counsel) on behalf of

the applicant.
Respondent Ms N. Lilley (as agent) on behalf of

Central Area Region Training Scheme
Ms B. O’Sullivan (of counsel) on behalf
of Kaata-Koorliny Enterprise and
Employment Aboriginal Corporation

_______________________________________________________________________________

Order.
WHEREAS the Commission has an application before it by
Mr Bolton against two respondents alleging that he has been
harshly, oppressively or unfairly dismissed;

AND WHEREAS during proceedings before the
Commission on 19 February 2001 Mr Bolton requested that
Central Area Region Training Scheme be struck out as a
respondent to this application;

AND WHEREAS Central Area Region Training Scheme
consented to such an Order;

AND WHEREAS the Commission is satisfied that such an
Order should issue;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, and by consent, hereby orders—

THAT Central Area Region Training Scheme is hereby
deleted as a respondent to this application.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

2001 WAIRC 02151
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES STEPHEN IVAN BORICH AND

MICHAEL FRANCIS SWITCH,
APPLICANTS
v.
WESTRAC EQUIPMENT PTY LTD,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 23 FEBRUARY 2001
FILE NO/S APPLICATIONS 293 AND 294 OF 2000
CITATION NO. 2001 WAIRC 02151
_______________________________________________________________________________

Result Application for an Order for discovery
dismissed.

Representation
Applicant Mr G. McCorry (as agent) on behalf of

the applicants by way of written
submissions.

Respondent Mr A. Cameron (as agent) on behalf of
the respondent by way of written
submissions.

_______________________________________________________________________________

Reasons for Decision—Discovery of Documents.
1 On 13 December 2000 the applicants’ agent filed a Notice

of Application for an Order—
“That the respondent give discovery under oath of
documents relating to the termination of the employ-
ment of the applicants and other employees on or
about February 2000 and the engagement of tempo-
rary employees, particulars as specified in the
applicant’s request for discovery dated 2 October
2000”.

2 The respondent has objected to such an Order issuing
and both parties have agreed that the Commission is able
to determine the issue on the basis of written submissions
which have been forwarded to the Commission. What
follows is the Commission’s decision on this preliminary
point.

3 It is as well to state that even though the Commission is
not a formal court of pleadings, Orders for discovery will
only be made by the Commission for documents which
are relevant to the issues before the Commission:
ALHMWU v. WA Hotels and Hospitality Association and
Another (1995) 75 WAIG 1801 at 1808. What is relevant
is determined by reference to the matters set out in the
Notices of Application and the Notice of Answer and
Counter Proposal.
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4 On that basis I note that both Notices of Application
lodged in the Commission by Mr Borich and Mr
Switch complain that their dismissals by reason of
redundancy were harsh, oppressive or unfair on the
basis of failure to give adequate notice, failure to
discuss certain matters relevant to redundancy and
failure to provide reasonable redundancy pay. I note
that Mr Switch’s application also states as a ground
of unfairness an allegation of humiliating treatment
by management in the dismissal process. Orders are
sought requiring the respondent to pay further
redundancy payments and payment in l ieu of
reasonable notice. The Notices of Answer and Counter
Proposal state the respondent’s position as being that
there was a restructure which lead to the redundancy
of the two individual positions held by Mr Borich and
Mr Switch respectively and that the appropriate
procedures have been followed and appropriate
redundancy payments paid.

5 The applicants have since advised that they will be seeking
to amend the Orders sought to Orders seeking re-
employment without loss of benefits. This is apparently
due to a revised understanding on their part that their
positions have not been made redundant and that they
now believe that redundancy was not the real reason for
their dismissals. The respondent makes the valid point
that no application has been made to the Commission to
seek leave to formally amend the claim. It also follows
that the respondent has not had an opportunity to answer
any foreshadowed amendment to the claim.

6 I will deal first with the claim for the Order as set out at
the commencement of these reasons on the basis of the
Notices of Application and the Notice of Answer as they
presently stand. I have little doubt that the first part of the
Order sought, that is the discovery under oath of
documents relating to the termination of employment of
the applicants and other employees on or about February
2000, is broad. The affidavit of Garry Peter Tonkin states
in paragraph 5 that approximately 35 employees were
retrenched at the time. I would not be surprised if there
were considerable documents in relation to 35
retrenchments. However, in general, those documents
would not be relevant to the matters set out in the Notices
of Application and the Notices of Answer and Counter
Proposal, with one proviso: had the Order sought been in
terms which required the respondent to produce
documents regarding redundancy payments made to other
employees, that would be within the terms of one of the
claims of unfairness by Mr Borich and Mr Switch. In
both cases, they claim unfairness in part on the basis of—

“Failure to provide reasonable redundancy pay con-
sidering length of service, position held and
payments made to other employees”.

7 However, the Order as sought is in my view sufficiently
broad to be oppressive and the Order sought is refused.

8 The second part of the Order sought relates to “the
engagement of temporary employees”. There are two
issues here. Firstly, the respondent’s Notice of Answer of
18 December 2000 states that “there was no paper work
associated with their selection as they were sourced by
simply making a phone call to Bell Personnel” and the
Commission would be prepared to accept that statement
as it stands. Accordingly, any Order that issued would
not produce any documents and would, in my view, not
need, for that reason, to be made.

9 Second, any issue regarding the engagement of temporary
employees does not arise from the Notices of Application
or the Notice of Answer. The Commission is not bound
by the rules of evidence and is to decide matters without
regard to technicality and legal form. If I assume, for the
moment, that the applicants are taken to have sought leave
to amend their applications to include a claim that they
believed their dismissals were unfair because they had
been replaced in their positions by temporary employees,
and such an amendment was granted, I would nevertheless
not issue an Order in the terms sought due to the
declaration by the respondent that no such documents
exist.

10 Finally, the terms of the Order sought refer to “particulars
as specified in the applicants’ request for discovery dated
2 October 2000”. As Mr Cameron has pointed out in the
submissions on this preliminary point, the Commission
has not been provided with a copy of the document
referred to. There is a letter on filed dated 2 October 2000,
but it is not a request for discovery. However, it is difficult
to see how the letter referred to could, in any event, alter
the conclusions reached in this preliminary decision.

11 For those reasons the applications for an Order to issue
in the terms sought is rejected.

12 In doing so the Commission makes the following
comment. There should, generally, be no difficulty in an
applicant to a claim of unfair dismissal relying on issues
in support of his claim that were not known at the time
the application was made. Provided the respondent is
given adequate notice of the intention to add some
additional facts, or additional grounds, to a claim, then
there is usually no problem associated with the applicants’
intention. Thus, even though the applicants’ request for
an Order to issue as requested has been rejected, this does
not mean that the applicants are prevented from raising
those issues in the substantive hearing.

2001 WAIRC 02152
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES STEPHEN IVAN BORICH AND

MICHAEL FRANCIS SWITCH,
APPLICANTS
v.
WESTRAC EQUIPMENT PTY LTD,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 23 FEBRUARY 2001
FILE NO/S APPLICATIONS 293 AND 294 OF 2000
CITATION NO. 2001 WAIRC 02152
_______________________________________________________________________________

Result Application for an Order for discovery
dismissed.

Representation
Applicant Mr G. McCorry (as agent) on behalf of

the applicants by way of written
submissions.

Respondent Mr A. Cameron (as agent) on behalf of
the respondent by way of written
submissions.

_______________________________________________________________________________

Order.
HAVING HEARD Mr G. McCorry (as agent) on behalf of the
applicants by way of written submissions and Mr A. Cameron
(as agent) on behalf of the respondent by way of written sub-
missions, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby orders—

THAT the application dated 13 December 2000 for
an Order for discovery is hereby dismissed.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.
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2001 WAIRC 02203
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES GARY HANLEY, APPLICANT

v.
BGC (AUSTRALIA) PTY LTD T/A
BGC QUARRIES, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED WEDNESDAY, 28 FEBRUARY 2001
FILE NO/S APPLICATION 1392 OF 2000
CITATION NO. 2001 WAIRC 02203
_______________________________________________________________________________

Result Direction issued.
Representation
Applicant Mr T Crossley as agent.
Respondent Ms R Amey of counsel
_______________________________________________________________________________

Direction.
HAVING heard Mr T Crossley as agent for the applicant
and Ms R Amey of counsel for the respondent the Commis-
sion, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby directs—

(1) THAT the respondent file and serve full particulars
of its answer and counter proposal by 6 March 2001.

(2) THAT the applicant file and serve any amended
notice of application by 13 March 2001.

(3) THAT each party shall give an informal discovery
by serving its list of documents by 20 March 2001.

(4) THAT inspection of documents shall be competed
by 23 March 2001.

(5) THAT the hearing date of 1 March 2001 be and is
hereby vacated.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

2001 WAIRC 02215
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ROBERT JAMES SULLIVAN

TREVOR BAILEY
IAN PICKEGILL
TIMOTHY BOLTON
GRAHAM BUSWELL, APPLICANTS
v.
CABLE SANDS (W.A.) PTY LTD,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED THURSDAY, 1 MARCH 2001
FILE NO/S 1693 OF 2000, 1710 OF 2000, 1711 OF

2000, 1712 OF 2000 and 1713 OF 2000
CITATION NO. 2001 WAIRC 02215
_________________________________________________________________________

Result Application granted
Representation
Applicants Mr D Schapper (of Counsel)
Respondent Mr N Ellery (of Counsel) and with him

Ms S Germon and Mr R Gifford
_________________________________________________________________________

Direction.

HAVING heard Mr D Schapper (of Counsel) on behalf of the
applicants and Mr N Ellery (of Counsel) and with him Ms S
Germon and Mr R Gifford on behalf of the respondent, the
Commission pursuant to the powers conferred on it under the
Industrial Relations Act 1979, hereby directs—

(1) THAT in respect of the selection for redundancy of
employees in the categories of employee of the
respondent, to which each of the applicants belongs,
the respondent provide to the applicants the follow-
ing—

(a) All documents brought into existence in
formulating the criteria and weightings to be
attached to the selection process for redun-
dancy;

(b) All documents relating to advice received by
the respondent in respect of the selection
process for redundancy;

(c) That where in material provided to the appli-
cants, the respondent has identified employees
by reference to letters of the alphabet, the
names of the employees so identified;

(d) In relation to the criterion of absenteeism, a
list of the dates in the year 2000 of all
absences for each of the employees consid-
ered for redundancy and whether those
absences related to workers compensation or
not;

(e) In relation to the criterion of discipline, a list
of the dates of all counsellings for each
employee and whether such counsellings were
written or verbal; and

(f) Performance appraisals for each of the
employees for the last two years.

(2) That documents referred to above shall be provided
to the applicants’ solicitor by the 20th day of March
2001.

(3) That information provided to the applicants in
accordance with these directions shall remain confi-
dential to the applicants and their solicitor and shall
be used only for the purpose of the hearing of these
applications.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

2001 WAIRC 02218
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES WILLIAM DAMIAN ADVIC,

APPLICANT
v.
COMMUNITY NEWSPAPER GROUP
LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED THURSDAY, 1 MARCH 2001
FILE NO/S APPLICATION 1746 OF 2000
CITATION NO. 2001 WAIRC 02218
_______________________________________________________________________________

Result Direction issued.
Representation
Applicant Mr O Moon as agent
Respondent Mr J Raftos of counsel
_______________________________________________________________________________
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Direction.
HAVING heard Mr O Moon as agent for the applicant and Ms
J Raftos of counsel for the respondent the Commission, pur-
suant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby directs—

(1) THAT each party shall give an informal discovery
by serving its list of documents by 15 March 2001.

(2) THAT inspection of documents shall be competed
by 22 March 2001.

(3) THAT the applicant and respondent file an agreed
statement of facts (if any) no later than 3 days prior
to the date of hearing.

(4) THAT the matter be listed for hearing for 1 day.

(5) THAT the parties have liberty to apply on short
notice.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.


