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Representation
Appellant Mr AR Heaver (of Counsel)
Respondent Mr DJ Cooling
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Order.
HAVING heard Mr AR Heaver (of Counsel) on behalf of the
City of Geraldton and Mr DJ Cooling on his own behalf and
by consent, THE COURT HEREBY ORDERS that—

1. The Notice of Motion filed by the Appellant on
20 December 2000 be discontinued.

(Sgd.) JOHN SPURLING,
[L.S.] Clerk of the Court.
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First Respondent: Mr D H Schapper
Second Respondent: No appearance

Solicitors:
Appellant: Hammond Worthington
First Respondent: Mr D H Schapper
Second Respondent: No appearance

Case(s) referred to in judgment(s):
Burswood Resort (Management) Ltd v Australian Liquor

Hospitality and Miscellaneous Workers' Union, Miscellane-
ous Workers' Division, unreported; FCt SCt of WA; Library
No 940280; 2 June 1994

Hospital Salaried Officers Association of Western Australia
(Union of Workers) v Civil Service Association of Western
Australia (Inc) (1996) 76 WAIG 1673

In re Sharkey; Ex parte Burswood Resort (Management)
Ltd (1994) 55 IR 276

Re Federated Miscellaneous Workers Union of Australia WA
Branch (1993) 49 IR 262

The Australian Bank Employees Union v Federated Clerks'
Union of Australia Industrial Union of Workers, WA Branch
(1990) 70 WAIG 2086

Case(s) also cited:
Re Western Australian Industrial Relations Commission; Ex

parte Confederation of Western Australian Industry (Inc)
(1992) 6 WAR 555
1 JUDGMENT OF THE COURT: By a notice of

application dated 5 January 2000, the first respondent,
pursuant to s 72A(2) of the Industrial Relations Act 1979,
applied to the Full Bench of the Western Australian
Industrial Relations Commission for an order that it
should have the right to represent under the Act the
industrial interests of all those persons employed by the
second respondent at Osborne Park, or at such other
location as the undertaking at Osborne Park may
subsequently be carried out, and that the appellant should
not have the right to represent under the Act the industrial
interests of any of those persons. The appellant at that
time had the right to represent all those persons. In
accordance with the provisions of s 72A(3) of the Act,
the first respondent's application was duly published in
the Industrial Gazette.

2 At the commencement of the hearing of the
application before the Full Bench, the appellant
sought, and was granted, the right to be heard under s
72A(5) of the Act, which provides that the Full Bench
shall not make any order described in subsection (2)
without giving persons who, in the opinion of the Full
Bench, have a sufficient interest in the matter an
opportunity of being heard.

3 On 14 September 2000, the Full Bench found in favour
of the first respondent and granted its application. On 26
September 2000, the appellant filed a notice of appeal.
When the appeal came on for hearing in this Court, a
preliminary issue was raised as to the competency of the
appeal.

4 Section 90(2) of the Act provides that an appeal to this
Court may be instituted—

“(a) by any party to the proceedings wherein the de-
cision was made; or

(b) by any other person who was an intervener in
those proceedings.”

5 By s 29B of the Act, subject to s 27(1)(j), the parties to
proceedings before the Commission shall be—

“(a) the claimant or applicant by whom or which the
proceedings were initiated; and

(b) the other persons, bodies, organisations or asso-
ciations upon whom or which a copy of the claim
or application is served.”

6 Service of the application, we were informed from the
Bar table, was not effected upon the appellant. There was
no obligation upon the first respondent to do so.

7 Section 27(1)(j) empowers the Commission to direct
parties to be struck out or persons to be joined. Having
regard to the very real interest of the appellant in the

proceedings before the Full Bench, on the face of it, it
would have been appropriate for the appellant to have
sought to be joined as a party. However, no application
for that purpose was made to the Full Bench, possibly
for the reason that the Full Bench has previously expressed
the view that, if a person has a right to apply to be heard,
that person may not be permitted to intervene or,
presumably, to be joined as a party. This is an issue to
which we return.

8 By s 27(1)(k) of the Act, the Commission is empowered
to permit the intervention, on such terms as it thinks fit,
of any person who, in the opinion of the Commission,
has a sufficient interest in the matter. No application was
made by the appellant for permission to intervene.

9 The Act draws a clear distinction between an intervener
and a person permitted to be heard. Thus, s 31(1), dealing
with the representation of persons in proceedings before
the Commission, distinguishes between a person or body
permitted by the Commission to intervene, and a person
or body permitted by the Commission to be heard in
proceedings before the Commission.

10 Section 27(1)(k) empowers the Commission to permit
the intervention on such terms as it thinks fit, of any person
who, in the opinion of the Commission, has a sufficient
interest in the matter before it.

11 Section 30 empowers the Commission to permit State
and Commonwealth Ministers, by leave, to intervene in
proceedings before the Commission in which the State
or Commonwealth has an interest. On the other hand, a
number of other provisions in the Act empower the
Commission to allow persons with a sufficient interest in
the matter before it an opportunity to be heard in relation
thereto-see s 51(10) in relation to the making of General
Orders, s 55(2)(c) in relation to persons objecting to the
registration of an organisation under s 53 or s 54 and s
97F(2)(b), which requires the Commission, subject to
subsection (1), and in the circumstances set out therein,
to order a pre-strike ballot to be held if it is satisfied that
the parties who have a sufficient interest in the matter
have been given an opportunity to be heard.

12 Section 35 of the Act provides that the "parties concerned
in a decision" shall be entitled to speak to matters
contained in the minutes of the decision, and the
Commission may, after hearing the parties, vary the terms
of the minutes before they are delivered as the decision
of the Commission. It is sufficiently clear from
subsections (3) and (4) that the parties referred to in
subsection (1) are parties within the normal meaning of
that term and not interveners or those persons who have
been granted leave to be heard. See The Australian Bank
Employees Union v Federated Clerks' Union of Australia
Industrial Union of Workers, WA Branch (1990) 70 WAIG
2086, at 2091.

13 In our opinion, the conclusion is inescapable that the
appellant, being neither a party to the proceedings below,
nor having been permitted to intervene in those
proceedings, has no right of appeal under s 90 of the Act.
The fact that it was granted the right to be heard before
the Full Court cannot lead to its being characterised as
either a party or an intervener. In our opinion, the appeal
is incompetent and must be dismissed.

14 During the course of the hearing before this Court, there
was some discussion of a difference of opinion which
has emerged between the Full Bench on the one hand
and a number of Judges of the Supreme Court who have
been considering claims for prerogative relief in respect
of decisions of the Commission on the other. We consider
it desirable that we should draw attention to this matter.

15 In Re Federated Miscellaneous Workers Union of
Australia WA Branch (1993) 49 IR 262, the Full Bench,
in dealing with an application for leave to intervene, said
at 268-269—

“There is an adequate provision in the Act for a per-
son who is permitted to object to participate in
proceedings. A person is given leave to intervene
only if that person cannot otherwise participate in
proceedings in the Commission.
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In this case, too, the general power to permit inter-
vention cannot be exercised to do that which is
already conferred upon the Commission by the spe-
cial power to allow a person to appear and object
(see Anthony Hordern & Sons Ltd v Amalgamated
Clothing and Allied Trades Union of Australia (1932)
47 CLR 1 at 7 and see Leon Fink Holdings Pty Ltd v
Australian Film Commission (1979) 24 ALR 513).”

It took the view that, if a person satisfies the Commission
that it has sufficient interest to appear and be heard as an
objector, there is an implied restriction upon the
Commission’s power to give that person leave to
intervene.

16 Following that decision, in In re Sharkey; Ex parte
Burswood Resort (Management) Ltd (1994) 55 IR 276,
Ipp J, in the Supreme Court of Western Australia,
considered, albeit obiter, a number of the provisions of
the Act to which we have referred. In that case, the Full
Bench had held that a person could not object under s
55(2)(c) of the Act and be given leave to intervene under
s 27(1)(k), and that this was so even though they held
that there was no difference in the test for determining
the interest required for a person to be allowed to intervene
and that required for a person to be allowed to object.
The learned President had remarked—

“There is an adequate provision in the Act for a per-
son who is permitted to object to participate in
proceedings. A person is given leave to intervene
only if that person cannot otherwise participate in
proceedings in the Commission.”

He had gone on to say that an objector is a person who,
under the Act is given the express right of objecting. Once a
person has been accorded that right, that person cannot be
given the right to intervene. Ipp J expressed strong doubts as
to the correctness of that view. At 284, he said—

“Having regard to the potential importance to in-
dustrial relations generally of a decision to allow the
registration of a competing Union, it would be very
odd if the legislature intended that a person aggrieved
by such a decision would have no right of appeal to
the Industrial Appeal Court under s 90. After all,
decisions of potentially far less importance are sus-
ceptible to appeal.”

17 As his Honour pointed out at 285, on the Full Bench's
construction, the only relief available to a person or
organisation aggrieved by a decision under s 55 would
be to apply for prerogative relief, with the result that the
matter would be determined by the Supreme Court rather
than by the Industrial Appeal Court. He also indicated
there was good reason in principle to allow such a person
to intervene so as to afford that person a right of appeal
under s 90(2).

18 In Burswood Resort (Management) Ltd v Australian
Liquor Hospitality and Miscellaneous Workers’ Union,
Miscellaneous Workers’ Division, unreported; FCt SCt
of WA; Library No 940280; 2 June 1994, the Full Court
of the Supreme Court was concerned with an application
to alter the rules of the respondent Union, the effect of
which would be to make eligible for membership workers
at Burswood Casino who were then members of another
Union. The respondent was given leave to intervene in
the matter before the Full Court in an application for
certiorari and mandamus. It was common ground in that
case that there was no right of appeal by an objector to an
order of the Full Bench of the Commission, the right of
appeal conferred by s 90 of the Act being accepted as
being limited to parties and interveners and as not
extending to objectors. At 8, Anderson J said—

“In my opinion it is beside the point that the appli-
cant might have been accorded intervener status and
therefore might have obtained a right of appeal. The
applicant was not accorded intervener status but
objector status only and consequently has no right
of appeal. The privative clauses are not to be con-
strued so as to oust the jurisdiction of this Court to
grant prerogative relief against excesses of jurisdic-
tion in cases where persons aggrieved by an excess
of jurisdiction have no other remedy. The applicant

is in that category and ought not to be denied pre-
rogative relief simply because events might have
taken a different course at an earlier stage of the pro-
ceedings.”

19 Subsequent to the decisions in In re Sharkey; Ex parte
Burswood Resort (Management) Ltd and Burswood
Resort (Management) Ltd v Australian Liquor Hospitality
and Miscellaneous Workers' Union, Miscellaneous
Workers' Division, the President returned to this issue in
Hospital Salaried Officers Association of Western
Australia (Union of Workers) v Civil Service Association
of Western Australia (Inc) (1996) 76 WAIG 1673, at 1676.
His Honour, on the basis that the remarks of Ipp J were
obiter, declined to regard himself as bound by them.

20 It is apparent that a situation has developed which leaves
interested persons and the Commission unclear as to the
courses which are open before the Commission where a
person who seeks to intervene in or to be joined as a
party to proceedings might also be heard pursuant to s
72A(5) or one of the other provisions of the Act to which
we have referred. If the view expressed by the President
is correct it will have the effect of greatly limiting the
right to appeal to this Court under s 90. A further
consequence is that such persons may be forced to incur
the additional expense of taking proceedings by way of
prerogative writ, rather than the less complex and quicker
procedure for appeals to this Court, to protect their
interests.

21 The apparent difficulty may well be overcome by further
consideration to the statutory provisions. As the situation
is likely to recur we set out briefly another view of the
effect of the statutory provisions which appears well open,
if not preferable, and which may commend itself to the
Commission should the issue be formally raised in other
proceedings.

22 This situation seems to have developed primarily because
of the introductory words to s 27(1) of the Act. Section
27(1) is a most important provision for the proper
functioning of the Commission. In the absence of a very
clear contrary legislative intention there would appear to
be good reason against adopting an interpretation which
limits the powers of the Commission for which it provides.
Relevantly s 27(1) provides—

“(1) Except as otherwise provided in this Act, the
Commision may, in relation to any matter before
it—
…

(j) direct parties to be struck out or persons to
be joined;

(k) permit the intervention, on such terms as it
thinks fit, of any person who, in the opin-
ion of the Commission has a sufficient
interest in the matter;

…”
23 Provisions such as s 72A(5) have been understood as

making other provision within the sense of the opening
words of s 27(1) viz "Except as otherwise provided in
this Act", with the consequence that in a number of cases
the Commission has felt unable to exercise its powers to
enable a person to be joined as a party or to intervene
where s 72A(5) or one of the other provisions applies.
There would appear to be good reason, however, to
question whether s 72A(5), or the other provisions, make
other provision within the sense of the opening words of
s 27(1), or to imply from a provision such as s 72A(5)
that the Parliament thereby intended to inhibit the
important general powers of the Commission conferred
by s 27(1).

24 Section 72A(5) and the other provisions to which we have
referred may be well understood to be intended merely
to ensure that in the specific cases to which they apply,
an order is not made by the Commission until persons
with a sufficient interest have had an opportunity to be
heard. On this view these provisions may be seen as an
attempt to ensure that, in those cases dealt with in these
provisions which are potentially of considerable industrial
significance, a party with a sufficient interest has a right
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to be heard and to do so without the formality and ongoing
consequences of becoming a party to proceedings or
intervening. If that be correct, there would appear to be
no adequate reason to conclude by way of implication
that the legislature intended by s 72A(5), or the other
provisions to which we have referred, to make an entirely
exclusive and exhaustive provision governing the right
of audience of persons interested, one which cuts across
and denies the ordinary and important powers of the
Commission under s 27(1) to regulate its proceedings.
Section 31(1) is consistent with this view.

25 The contrary view has drawn, it seems, on the decisions
in Anthony Horden & Sons Ltd v Amalgamated Clothing
& Allied Trade Union of Australia (1932) 47 CLR 1 at 7
and Leon Fink Holdings Pty Ltd v Australian Film
Commission (1979) 24 ALR 513; see Re Federated
Miscellaneous Workers Union of Australia WA Branch
(1993) IR 262 at 268-269. Anthony Horden & Sons Ltd
was concerned with the power of the Commonwealth
Court of Conciliation and Arbitration to grant preference
to unionists. While the Court was armed with wide general
powers to hear and determine industrial disputes under s
24(2) and s 38(a) of the Commonwealth Conciliation and
Arbitration Act 1904-1930, there was an express provision
in s 40 conferring a power to grant preference to unionists.
As Gavan Duffy CJ and Dixon J said at 7—

“The order deals with preference of members of an
organisation over other persons in employment, and
over that subject a limited and qualified power is
specifically given by sec 40. Extensive and unfet-
tered as the authority of the Court of Conciliation
and Arbitration to award preference in settlement of
a dispute might have been in virtue of its general
power, yet, when sec 40 expressly gives a special
power, subject to limitations and qualifications,
surely it must be understood to mean that the Court
shall not exercise an unqualified power to do the same
thing.”

26 Anthony Horden Ltd is generally accepted as confirming
the principle of interpretation that when a statute confers
both a wide general power, not subject to limitations and
qualifications, and a special power, subject to limitations
and qualifications, the general power cannot be exercised
to do that which is the subject of the special power. In
Anthony Horden Ltd the power in question was a power
to grant preference to unionists. The limitations and
qualifications provided by s 40 were as to the substance
of the order that might be made and the industrial
situations in which preference might be ordered. It is
apparent, however, that neither s 40 nor the reasoning of
the High Court was concerned with matters of a
procedural nature. Section 40, by rather clear implication,
was seen as indicating a legislative intention to limit the
power of the Court to make a preference order to orders
in the terms and in the industrial situations dealt with in
s 40, despite what might otherwise have been thought to
be the ambit of the general power. Section 72A(5) may
well be contrasted with s 40. Like the other provisions in
the Act we have mentioned, s 72A(5) does not limit or
qualify the terms or the industrial circumstances in which
an order can be made. Section 72A(5) merely requires,
as a matter of procedure, that interested persons first have
an opportunity to be heard before an order is made.

27 In Fink v The Australian Film Commission the Act in
question was accepted to be in terms wide enough to
have empowered the lending of money to a person
who was not a producer of Australian films, so long
as the purpose of the lending was to encourage the
making or distribution of Australian films. So much
having been provided, the Act went on to provide that
“without limiting the generality of the foregoing”
there was power to make loans “to producers of
Australian films”. The High Court was not persuaded
that the principle for which Anthony Horden Ltd is
authority was applicable so as to confine the power
to lend to producers of Australian films. The further
and specific power directed to producers of Australian
films was regarded as intended "to dispel any doubt
that might be entertained as to the extent of the general

power", see 519 per Mason J. The phrase "without
limiting the generality of the foregoing" encouraged
such a view. It was held that the power to lend was
not confined to producers of Australian films. This
decision seems to be of no direct relevance or
assistance to the present issue.

28 There is reason to question, therefore, whether an
implication should be seen to arise from the procedural
requirement of s 72A(5), and the other provisions to which
we have referred, that there first be an opportunity to be
heard, which would deny to the Commission the power
to join a person as a party or to allow a person to intervene
under s 29(1)(j) and (k). As decisions of the Commission,
this Court and the Full Court have indicated, a person
may be heard so as to satisfy the requirement of s 72A(5)
without being joined as a party or intervening. The issue
would appear worthy of reconsideration, however,
whether the circumstance that a person has an interest
sufficient to entitle them to be heard, should inhibit the
power of the Commission to order that they be joined as
a party or granted leave to intervene where one of those
courses is otherwise appropriate.

29 In Re Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers-Western Australian
Branch [2000] WASCA 233 the appellant had sought
orders, in the same proceedings that have now given rise to
this appeal, for the conduct of a secret ballot of the
employees of the second respondent Inghams Enterprises
Pty Ltd. In its reasons, the Full Court said at [9]—

“It is also to be noted that the employer in this case
is not even a party to the present proceedings, it
merely having been given the right to be heard.”

30 It is in our view regrettable that neither the appellant nor
the second respondent took steps to become a party to
the proceedings in the light of that judgment.

31 While the difficulty we have noted may have led to the
present predicament of the appellant, nevertheless, for
the reasons given, the appeal in this case must be
dismissed as incompetent.

2001 WAIRC 02656
WESTERN AUSTRALIAN INDUSTRIAL APPEAL

COURT
PARTIES THE FOOD PRESERVERS' UNION OF

WESTERN AUSTRALIA, UNION OF
WORKERS, APPELLANT
v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH, FIRST
RESPONDENT
INGHAMS ENTERPRISES PTY LTD,
SECOND RESPONDENT

CORAM JUSTICE KENNEDY (PRESIDING
JUDGE)
JUSTICE SCOTT
JUSTICE PARKER

DELIVERED FRIDAY, 27 APRIL 2001
FILE NO/S IAC 7 OF 2000
CITATION NO.
_______________________________________________________________________________

Result Appeal incompetent
Representation
Appellant MR ML BARKER (OF QUEENS

COUNSEL) AND MR MD CUERDEN
(OF COUNSEL)

First Respondent MR DH SCHAPPER (OF COUNSEL)
Second Respondent NO APPEARANCE
_______________________________________________________________________________
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Order.
HAVING heard Mr ML Barker (Of Queens Counsel) and with
him Mr MD Cuerden (of Counsel) for the Appellant and Mr
DH Schapper (of Counsel) for the First Respondent and there
being no appearance for the Second Respondent, THE COURT
HEREBY ORDERS that—

1. The Appeal is dismissed as being incompetent.
(Sgd.) JOHN SPURLING,

[L.S.] Clerk of the Court.

FULL BENCH—
Appeals against decision of

Commission—
2001 WAIRC 002616

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES BARMINCO PTY LTD, APPELLANT
v.
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER J H SMITH

DELIVERED MONDAY, 23 APRIL 2001
FILE NO/S FBA 55 OF 2000
CITATION NO. 2001 WAIRC 02616
_______________________________________________________________________________

Decision Appeal discontinued.
Appearances
Appellant Mr R H Gifford, as agent
Respondent No appearance
_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 23rd day of April 2001, and having heard Mr R H
Gifford, as agent, on behalf of the appellant and there being
no appearance by or on behalf of the respondent, and the agent
for the abovenamed appellant having made an application to
discontinue the appeal, and the appellant having waived the
requirements of s.35 of the Industrial Relations Act 1979 (as
amended), it is this day, the 23rd day of April 2001, ordered,
as follows—

(1) THAT there be leave granted and leave is hereby
granted for appeal No FBA 55 of 2000 to be discon-
tinued.

(2) THAT the Full Bench refrain from hearing the said
appeal further.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

2001 WAIRC 02664
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES BHP IRON ORE PTY LTD,

APPELLANT
v.
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING

DELIVERED MONDAY, 30 APRIL 2001
FILE NO/S FBA 6 OF 2001
CITATION NO. 2001 WAIRC 02664
_______________________________________________________________________________

Decision Appeal dismissed by consent.
Appearances
Appellant Mr A J Power (of Counsel), by leave, and

with him, Mr H M Downes
Respondent Mr M D Llewellyn
_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 30th day of April 2001, and having heard Mr A J Power
(of Counsel), by leave, and with him Mr H M Downes, on
behalf of the appellant and Mr M D Llewellyn on behalf of
the respondent, and Counsel for the abovenamed appellant
having made an application to dismiss the appeal, and there
being no objection thereto by the respondent, it is this day,
the 30th day of April 2001, ordered, by consent, that appeal
No FBA 6 of 2001 be and is hereby dismissed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.

2001 WAIRC 02543
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES MINISTER FOR EDUCATION,

APPELLANT
v.
ANNA EVELISA GALIPO,
RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
SENIOR COMMISSIONER G L
FIELDING

DELIVERED WEDNESDAY, 11 APRIL 2001
FILE NO/S FBA 5 OF 2001
CITATION NO. 2001 WAIRC 02543
_______________________________________________________________________________

Decision Appeal upheld and the decision at first
instance varied.

Appearances
Appellant Mr D J Matthews (of Counsel), by leave,

and with him, Mr J Ayling
Respondent Mr G T Stubbs (of Counsel), by leave
_______________________________________________________________________________
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Reasons for Decision.
THE PRESIDENT—
1 This is an appeal made pursuant to s.49 of the Industrial

Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) whereby the appellant Minister appeals
against the decision of the Commission, constituted by a
single Commissioner, given on 22 January 2001 in matter
No 972 of 2000.

GROUNDS OF APPEAL
2 The appeal is on the grounds which appear in the schedule

to the Notice of Appeal and to which I will refer later in
these reasons.

3 The decision appealed against is constituted by an order
delivered on 29 January 2001 and perfected by the
lodgement in the office of the Registrar on 29 January
2001. The Notice of Appeal was filed on 12 February
2001.

4 By that order, the Commission, formal parts omitted,
decided as follows—

“1. Declares that the Applicant has not been allowed
by the Respondent a benefit, not being a benefit
under an award or order, to which she is entitled
under her contract of service.

2. Orders that the Respondent pay the Applicant the
sum of $15028.00 within 10 days of the date of
this Order.”

BACKGROUND
5 An application was made by the abovenamed respondent,

Ms Anna Evelisa Galipo, pursuant to s.29(1)(b)(ii) of the
Act. By that application, Ms Galipo claimed that the
appellant Minister, who was her employer, had not paid
to her a contractual benefit in the sum of $15,028.00, not
being a benefit under an award or order, but one to which
she was entitled under her contract of employment.

6 An application by the applicant at first instance to amend
the application to substitute the abovenamed Minister as
respondent in lieu of the Director General of the Education
Department of Western Australia (hereinafter referred to
as “the Director General”) was acceded to, unopposed.

7 There were agreed facts in the matter, evidenced by a
Statement of Agreed Facts (see pages 14-15 of the appeal
book (hereinafter referred to as “AB”) and these were as
follows—

1. Ms Galipo is and was, at all material times, a
teacher employed by the Minister for Education.

2. Ms Galipo commenced employment as a teacher
on 1 February 1980 and has continuously been
employed by the Minister for Education since that
date.

3. On 26 June 1998, the Director General offered
Ms Galipo a secondment to a Level 5 “Curricu-
lum Support Officer” from 28 April 1998 to 31
December 2000 (hereinafter referred to as “the
secondment”).

4. For the term of the secondment, Ms Galipo was
required to work in the District Support Centre.
Ms Galipo was to be engaged under similar terms
and conditions to those applicable to a public
service officer, including a starting salary at Level
5 Point 3 of $49,737.00 per annum (hereinafter
referred to as “the secondment agreement”) (see
pages 9-10(AB)).

5. Upon the completion of the secondment, Ms
Galipo was to resume service as a teacher with
the Minister for Education. As a result, the Di-
rector General did not, for the term of the
secondment, appoint Ms Galipo as a public serv-
ant. Ms Galipo’s contract of employment with
the Minister for Education was not terminated,
remaining on foot throughout the term of the se-
condment.

6. To meet the operational requirements of the Edu-
cation Department, a decision was made by the
Director General to close the District Service
Centre on 31 December 1999. As a result of this

decision, all of the teachers who had been sec-
onded to the District Service Centre, including
Ms Galipo, were directed to resume service with
the Minister for Education, as distinct from the
Director General (see page 11(AB)).

7. When the decision to close the District Support
Centre was effected, Ms Galipo had reached the
top salary point in her Level 5 Curriculum Sup-
port Officer position, that being a salary of
$53,684.01 per annum, which included the
annualisation into a normal fortnightly salary of
annual leave loading.

8. On 1 January 2000, Ms Galipo commenced work
as a teacher of languages other than English
LOTE at the School of Isolated and Distant Edu-
cation (hereinafter referred to as “SIDE”) on a
full time equivalent salary of $48,264.00 per an-
num.

8 The terms of the secondment agreement (exhibit EVG1,
pages 9-10(AB)) were as follows—

“Curriculum Support Officer, Level 5, P3000413
District Service Centre (Curriculum)
I am pleased to offer you a secondment to the above
office on the following conditions—

1. Your secondment will commence on 28 April
1998 and cease on 31 December 2000.

2. The terms and conditions of your second-
ment are those applicable to a permanent
officer of the Public Service. All the provi-
sions of the Public Sector Management Act
1994, Public Sector Management (General)
Regulations 1994, the Public Service
Award 1992 and approved procedures, in-
cluding the disciplinary provisions EDWA
(CSA) Enterprise Agreements or Workplace
Agreements apply to your service as an
officer of the Public Service.

3.  You will accrue all entitlements under the
terms and conditions applicable to the Public
Service Award 1992.

4.  During this secondment you will accrue an-
nual leave which must be cleared, by
negotiation with your supervisor, during your
period of secondment. An Application for
Leave must be submitted before this leave is
taken.

5.  At the completion of your secondment all en-
titlements (other than annual leave) accrued
under the Public Service Award 1992 shall be
credited to your Education Act position.

6.  Your salary on appointment will be
$49,737.00 gross per annum and will be ad-
justed from time to time in accordance with
salary movements for State Public Service
Classification Level 5 Year 3 as contained in
the Public Service Award, 1992 and EDWA
(CSA) Enterprise Agreements or EDWA
Workplace Agreement.

7. Should you wish to accept this secondment
on the conditions outlined above could you
please sign this offer and return it to this of-
fice within seven (7) days.”

9 Notification to Ms Galipo that the secondment was
terminated was given on behalf of the Director General
by a letter dated 17 September 1999 signed by Mr Neil
Milligan, the Acting Director, Learning and Teaching,
which letter read as follows—

“It is with regret that the District Service Centre:
Curriculum, will close at the end of the year. Conse-
quently, your position of Curriculum Support Officer
will cease on the 31st December 1999.
The decision to close the District Service Centre is
in no way a reflection of the contribution you have
made to the Department during the time you have
occupied the position of Curriculum Support Officer
for LOTE-Italian.
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You are to be congratulated on the very professional
approach you adopt to all undertakings of your port-
folio. Your willingness to support Department
initiatives by taking on additional responsibilities of
delivering the Leaders’ Strategy is appreciated. Dur-
ing your time in the District Service Centre you have
made a very valuable contribution to the teaching
profession, offering effective professional develop-
ment programs and advice tailored to the varied
needs of schools.
Your return to a school position will be most advan-
tageous to the school. I have no doubt that school
staff will wish to avail themselves of the expertise
you have to offer in assisting them in developing a
greater understanding of the Curriculum Framework.
Please be assured that every effort will be made to
provide any assistance you require to support your
transition from the District Service Centre to your
new placement in the year 2000.
Thank you for your contribution during the past two
years, I wish you every success in your future en-
deavours.”

(See exhibit EVG2, page 11(AB).)
10 Ms Galipo then obtained and commenced work in a part-

time position on 1 January 2000 at SIDE. The position
was .8 of a full-time equivalent position. Ms Galipo
therefore sought an order that the Minister pay her
$15,028.00, being the balance of the salary she would
have earned pursuant to the terms of the secondment
agreement and the amount which she received by way of
salary for the position at SIDE from 1 January 2000 to
31 December 2000.

11 The Commissioner found that, at the material times, there
were no provisions in the School Education Act (WA)
1999 which dealt with secondment arrangements. It was,
however, as the Commissioner found, common ground
that the secondment agreement was entered into on behalf
of the Minister so that the Minister and the Director
General agreed that, for the period referred to in the
secondment agreement, Ms Galipo would work in the
District Support Centre under the terms and conditions
applicable to an officer of the public service.

12 That is, of course, what was expressed in s.66 of the Public
Sector Management Act 1994 (hereinafter referred to as
“the PSM Act”), which provides—

“An employing authority of a department or organi-
sation (in this section referred to as “the seconding
authority”) may, if it considers it to be in the public
interest to do so and the public service officer con-
cerned consents, enter into an arrangement in writing
with another such employing authority or with an
employer outside the Public Sector for the second-
ment of a public service officer (other than an
executive officer) in the department or organisation
of the seconding authority to perform functions or
services for, or duties in the service of, the other
department or organisation or that employer during
such period as is specified in that arrangement.”

13 The secondment agreement was therefore not made under
s.66 of the PSM Act, but it was clear that, in respect of
secondment arrangements made pursuant to s.66, it was
a requirement that such arrangements were to be entered
into for a specified time or fixed period, the Commissioner
found. That finding was not challenged.

14 The Commissioner therefore found that there was nothing
in the School Education Act (WA) 1999 or the PSM Act
that prohibits the appellant, Ms Galipo and the Director
General from entering into a secondment arrangement
for a fixed period which is enforceable at law. The
Commissioner went on to consider the nature of the
secondment agreement in some detail and concluded (and
I paraphrase) that such an agreement was valid and not
prohibited by the PSM Act or any regulation or instruction.

15 In addition, the Commissioner went on to find that the
words in Clause 1 of the secondment agreement are plain
and unambiguous and provide that the secondment
agreement was to be for a fixed period of time.

16 The Commissioner went on to find that—
1. Ms Galipo had been denied a benefit under the

terms of the secondment agreement.
2. The benefit was that Ms Galipo was entitled to

work and to be paid pursuant to the terms of the
secondment agreement until 31 December 2000.

3. The Commissioner found that Ms Galipo had
mitigated her loss.

4. The Commissioner made an order that the Min-
ister pay Ms Galipo the sum of $15,028.00.

ISSUES AND CONCLUSIONS
17 The substance of the appeal was that the Minister was

not liable to pay the amount claimed because Ms Galipo
was, when she applied for the position of Curriculum
Support Officer, an employee of the Minister and wished
to remain so. Thus, the Minister lent Ms Galipo to the
Director General to fill the position.

18 It was common ground that the Director General and the
Minister were, in relation to Ms Galipo, separate and
distinct employers. It was the Director General who set
the terms of employment applying to Ms Galipo during
the period of her secondment (exhibit EVG1, see pages
9-10(AB)). The Minister clearly did not. Further, it was
again not in dispute that it was the Director General, not
the Minister (or at least not the Minister as an employer
of teachers including Ms Galipo), who closed down the
District Service Centre.

19 It was, too, an agreed fact that Ms Galipo’s contract of
service with the Minister remained in force whilst she
was “seconded” to the District Service Centre. Thus, it
was submitted that the extent of the Minister’s role in
this matter was to “loan” Ms Galipo to the Director
General to keep Ms Galipo’s employment contract on
foot to enable Ms Galipo to take up the position without
resigning and to take Ms Galipo back when the Director
General closed down the District Service Centre.

20 What, in effect, occurred, was that the contract of
employment between the appellant Minister and Ms
Galipo was suspended by mutual agreement whilst she
worked as a Curriculum Support Officer, Level 5, at the
District Service Centre under terms and conditions applied
by the Director General in a position and in a facility
which was, it can properly be found, conducted by a
separate and distinct employer for a term fixed by it and
agreed to by her. There is no evidence that the Minister
agreed to or had any part in fixing these terms. What the
Minister did do was limited to what was submitted above
was the extent of the Minister’s involvement. There was
no evidence that the Minister paid her or fixed
remuneration; or that he was required to or he agreed to.

21 The proper inference from the facts was that, by mutual
agreement whilst the contract of employment was afoot,
the Minister’s obligations, including that of paying a
salary and Ms Galipo’s obligation to perform work were
suspended, or not sought to be enforced or required to be
performed by either party. Ms Galipo, of course,
performed work for the Director General for a period and
on other terms and conditions fixed by him.

22 There is no evidence to support the proposition urged
upon us by Mr Stubbs, Counsel for Ms Galipo, that the
Minister and the Director General were both parties to a
contract of employment with Ms Galipo when she was
seconded. All of the evidence is that they were not. The
only participation by the Minister was to consent to his
employee ceasing to perform her duties under her contract
of employment with him, and permitting her to work for
the Director General in a job which was more highly paid.
As soon as the secondment ended, she resumed
performance of a contract of employment with the
Minister.

23 The fact is that, whilst one contract of employment was
suspended or by mutual agreement not performed, another
was in existence between the Director General and Ms
Galipo. Even if that were not so, it was not at all clear
and it was not established on the evidence that, at the
material times, the Director General was not her employer,
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given the evidence of the terms and conditions, the extent
of the Minister’s involvement in the matter, the Director
General’s termination of her employment and the
undenied application of an award, being an award
applying to public servants and not to teachers.

24 The essence of s.29(1)(b)(ii) of the Act, which confers
jurisdiction on the Commission in the case of a claim by
an employee, is that he/she has not been allowed by his/
her employer a benefit, not being a benefit under an award
or order to which he/she is entitled under his/her contract
of service.

25 In this case, the fixed term contract entered into was not
a contract with the Minister and there was no evidence
that it was. Further, the benefit claimed was not a benefit
to which Ms Galipo was expressly or impliedly entitled
under her contract of employment with the Minister. That
contract with the Minister was not fixed term and
remained afoot after she ceased her work for the Director
General. The benefit sought might correctly be held to
be an entitlement under a contract of employment by the
Director General. It was certainly not a benefit due under
the contract of employment with the Minister.

26 There was and could have been no denial of the benefit
by the Minister, who had not agreed to provide such a
benefit at any time. If I am wrong on all of those findings,
then the contrary has not been established. However, it
was not the case and it was not established that Ms Galipo
was entitled to a benefit under a contract of service with
the Minister, nor did she establish that it was a benefit to
which she was entitled under her contract of service with
the Minister, or that the Minister at the time was, for the
purposes of the claim, her employer.

27 There was, therefore, no jurisdiction in the Commission
to hear and determine the claim and no right in the
respondent to refer the matter to the Commission. Since
this was a matter of jurisdiction (see SGS Australia Pty
Ltd v Taylor 73 WAIG 1760 (FB), it was open to be raised
on appeal now and, in any event, correctly, no objection
was taken. Further, the matter was sufficiently raised at
first instance.

28 For all of those reasons, I would find the claim
incompetent, uphold the appeal and vary the decision at
first instance by substituting therefor an order dismissing
the application.

CHIEF COMMISSIONER W S COLEMAN—
29 I have had the benefit of reading the draft of the reasons

for decision of the President and agree that the appeal
should be upheld.

30 The issue of jurisdiction which now disposes of the matter
was not the focus of attention in the hearing in the first
instance. Indeed it was the applicant, now the respondent,
that addressed the issue as to whether it was the Director
General of Education or the Honourable Minister for
Education that should be named as the respondent
employer in the proceedings. The appellant, the
respondent at the time, took no objection to the Minister
being named. With this preliminary matter being disposed
of effectively by agreement between the parties in the
first instance, they were content to focus on whether the
conditions of secondment to the position of Curriculum
Support Officer in the District Service Centre under the
control of the Director General, could be terminated by
reasonable notice. Although there appears to have been
some continuing uncertainty on the applicant’s part in
proceedings in the first instance as to the proper identity
of the employer, that was not pursued with any vigour.
Rather, the position was taken that ultimately it is the
Minister who carries responsibility for the delivery of
education to the community and the process of
appointment and approval for the secondment merely
overcame an artificial situation imposed by the operation
of two Acts, i.e. the Education Act and Public Sector
management Act.

31 The evidence, however, clearly establishes the contractual
relationship between the respondent and the Director
General under the secondment. The statutory division
between the Education Act and the Public Sector
Management Act cannot be subsumed under the

Minister’s general responsibility for education. The
Minister’s only involvement was an agreement to suspend
the respondent’s contract as a teacher and thereby permit
her to perform duties under the control and direction of
the Director General. There was no joint liability between
the Director General and the Minister under the
secondment. For the purposes of section 29(1)(b)(ii) of
the Act the employer was the Director General.

32 In the absence of the employment relationship between
the respondent and the Minister for the term of the
secondment, it is beyond the jurisdiction of the
Commission to attach liability as was determined.

SENIOR COMMISSIONER G L FIELDING—
33 I have had the advantage of reading, in draft form, the

reasons for decision prepared by the President, I agree
that the appeal should be upheld. In so doing I make the
following observations.

34 For myself, the Appellant must accept some the
responsibility for the decision about which it now
complains. The claim was originally made against the
Director-General of the Education Department of
Western Australia. After the Director-General, by his
Notice of Answer, asserted that he had “never been at
any material time the employer of the applicant (the
Respondent to the appeal)” the Appellant consented
to being named as the respondent to the original
proceedings in place of the Director-General. It could
fairly be assumed because of that substitution that the
question of whether or not the Appellant was the
present Respondent’s employer for the purposes of
the claim was not an issue. Indeed, the learned
Commissioner appears to have proceeded on that
basis.

35 Unfortunately when the Appellant was substituted for the
Director-General as the respondent to the original
proceedings no Notice of Answer was filed by or on behalf
of the Appellant. The position taken by the Appellant in
respect of the substitution was somewhat inconsistent with
the case it mounted, albeit somewhat faintly, before the
learned Commissioner and which it seeks to uphold on
appeal. Its case was and still is that the Respondent was
effectively loaned, under secondment, by one employer,
the Appellant, to another, the Director-General of
Education.

36 The learned Commissioner concluded that “(it) was
common ground that the secondment agreement was
entered into on behalf of the (Appellant) whereby the
(Respondent), the (Appellant) and the Director-General
of the Education ... agreed that for the period referred to
in the secondment agreement the (Respondent) would
work in the District Support Centre under the terms and
conditions applicable to an office of the public service”.
If it be that the Appellant was indeed a party to the
secondment agreement, such evidence as there is, in my
opinion indicates only that the Appellant did no more
than consent to the Respondent being seconded into the
employ of the Director-General. As counsel for the
Appellant submits that is not a warrant to infer that the
Appellant agreed to underwrite the terms and conditions
of the secondment.

37 It is common ground, that the Appellant and the Director-
General are separate employers. The Minister derives his
authority to employ teachers under and by virtue of the
provisions of the School Education Act 1999 and the
Director-General, his authority to employ persons other
than teachers under and by virtue of the Public Sector
Management Act 1994. Moreover, it seems to be common
ground that the offer of secondment made to the
Respondent was made by and on behalf of the Director-
General. Certainly, there is no evidence to suggest that
the offer was made by the Appellant. Likewise, the
evidence indicates only that the decision to terminate the
secondment was made by and on behalf of the Director-
General. Again, there is no evidence to suggest that the
Minister had anything to do with the termination of the
secondment.

38 The contention advanced by counsel for the Respondent
in the course of the appeal, that because the Appellant
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agreed to the secondment and because she was offered
secondment on the condition, amongst others, that at the
completion of the secondment of her entitlements, other
than annual leave which had accrued under the Public
Service Award, were to be credited to her “Education Act
position”, the Appellant thereby should be taken to have
agreed to underwrite all the other benefits due to her under
the secondment, is a huge step unjustified by the evidence.
The evidence discloses that for the period immediately
preceding her secondment when she occupied the position
in question she was “released from (her) substantive
Education Act position”. Such evidence as there is
suggests, and indeed it appears not to be in dispute, that
for the period of her secondment the Respondent
continued to be released from her substantive position.
Notably, the statement of agreed facts asserts, amongst
other things, that upon the termination of the secondment
the Respondent was “directed to resume service with the
Minister for Education”. There can hardly be a clearer
indication that whilst on secondment she was not in the
service of the Appellant and that to the extent she remained
employed by the Appellant her employment was, in effect,
suspended for the period of her secondment. There is no
evidence to suggest that the Appellant agreed to employ,
let alone compensate, the Respondent other than as a
teacher. She did not work as a teacher in the period of her
secondment. As seems common ground, she occupied a
quite separate position outside of the teaching profession
and within the Public Service. In those circumstances it
is difficult to see how, in the absence of some express
provision to the contrary of the secondment arrangement,
the Appellant can be liable to remunerate the Respondent
for the period of her secondment. The evidence does not
disclose the existence of such a provision.

39 For the foregoing reasons I am of the opinion that the
learned Commissioner erred in holding that the benefit
which the Respondent sought to recover was a benefit
under her contract with the Appellant. I would therefore
uphold the appeal.

40 In the circumstances it is not necessary to consider the
alternative ground of appeal that if the Appellant was a
party to the secondment agreement as suggested by the
Respondent, the Appellant should be relieved of its
obligation on the grounds of impossibility of the
performance. That argument serves only to reinforce the
proposition that the Respondent was at all material times
effectively employed by the Director-General and not by
the Appellant.

THE PRESIDENT—
41 For those reasons, therefore, the appeal is upheld and the

decision at first instance varied.

Order accordingly
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instance varied.
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Appellant Mr D J Matthews (of Counsel), by leave,

and with him,
Mr J Ayling

Respondent Mr G T Stubbs (of Counsel), by leave
_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 27th day of March 2001, and having heard Mr D J
Matthews (of Counsel), by leave, and with him Mr J Ayling
on behalf of the appellant and Mr G T Stubbs (of Counsel),
by leave, on behalf of the respondent, and the Full Bench hav-
ing reserved its decision on the matter, and reasons for decision
having been delivered on the 11th day of April 2001 wherein
it was found that the appeal should be upheld, it is this day,
the 11th day of April 2001, ordered as follows—

(1) THAT appeal No FBA 5 of 2001 be and is hereby
upheld.

(2) THAT the decision of the Commission in matter No
972 of 2000 made on the 22nd day of January 2001
be and is hereby varied by deleting the whole of the
order made, and substituting therefor an order in the
following terms—

“THAT application No 972 of 2000 made by
the abovenamed applicant be and is hereby
dismissed.”

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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Reasons for Decision.
THE PRESIDENT—

INTRODUCTION
1 This is an appeal brought pursuant to s.49 of the Industrial

Relations Cct 1979 (as amended) (hereinafter referred to
as “the Act”) by the abovenamed appellant employee,
Mr Graham Marcus Sargant (inaccurately referred to as
Graham Sargant in the Notice of Appeal), against the
decision of Commission, constituted by a single
Commissioner, in matter No 633 of 2000. The appeal
would appear to be against the whole of the decision.
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2 The decision is constituted by an order made on 29
December 2000 and perfected on the same day, whereby
an application pursuant to s.29(1)(b)(ii) of the Act by Mr
Sargant was dismissed.

GROUNDS OF APPEAL
3 It is against that decision that Mr Sargant now appeals on

the following grounds—
“1. Vhe learned Commissioner erred in law in hold-

ing (Reasons for decision paragraph 57) that the
refundancy agreement found to have been entered
into on 24 March 2000 (Reasons paragraph 65)
(“the redundancy agreement”) was conditional
upon the consultancy agreement referred to in
paragraph 40 of the Reasons (“the consultancy
conditions”) when as a matter of construction the
redundancy agreement was at all material times
unconditional.

2. In the alternative to Ground 1 of Appeal, if the
redundancy agreement was conditional upon the
consultancy conditions, then the learned Com-
missioner erred in law in holding that the
Respondent was not obliged to perform the re-
dundancy agreement for reasons set out in the
following grounds of appeal.

3. As a matter of law and on their true construction,
the consultancy conditions were intended by the
parties to be conditions subsequent to the per-
formance of the following terms of the
redundancy agreement—

3.1 the termination of the Appellant’s employ-
ment would take place on 14 April 2000,

3.2 the Respondent would pay to the Appel-
lant the sum of $98,377.22 (“the
redundancy payment”).

4. Although the consultancy conditions were unen-
forceable on the grounds of incompleteness
(Reasons paragraph 62), on the true interpreta-
tion of the redundancy agreement, the consultancy
conditions were severable in so far as the Appel-
lant and the Respondent did not intend that the
redundancy agreement must fail if for any rea-
son (including incompleteness) the consultancy
conditions could not be complied with.

5. Further or alternatively to Ground 4 of Appeal,
by its conduct on 13 April 2000 and/or between
13 and 18 April 2000, the Respondent waived
the consultancy conditions and/or released the
Appellant from the performance of the same in
that—

5.1 On and after 13 April 2000 the Respond-
ent had no grounds to unilaterally terminate
the Appellant’s contract of employment, or
the redundancy agreement, on the grounds
of actual or anticipatory breach thereof by
the Appellant (and the learned Commis-
sioner erred in law in finding to the contrary
at Reasons paragraph 81) having regard to
the learned Commissioner’s findings and/
or the uncontested evidence or inferences
from such evidence that—

5.1.1 The proposed consultancy
agreement was not intended
to be an exclusive consul-
tancy.

5.1.2 The Appellant informed the Re-
spondent on 13 April 2000 (by
Mr Neil Magee) that he had
accepted employment with a
competitor of the Respondent
(Reasons paragraph 21).

5.1.3 The Appellant had not as a mat-
ter of fact approached or
canvassed any of the Respond-
ent’s clients (Reasons
paragraph 68).

5.1.4 The Appellant informed the Re-
spondent that he expected some
of the Respondent’s clients
would follow him to his new
employment (Reasons para-
graph 21), but did not state that
he had, or would approach or
canvass such clients.

5.1.5 The Appellant did not state to
the Respondent that he would
refuse to act as a consultant to
the Respondent.

5.1.6 The Appellant’s employment
contract and the redundancy
agreement did not contain any
covenant restraining the Appel-
lant from obtaining
employment with a competitor
of the Respondent after the ter-
mination of his employment
with the Respondent (Reasons
paragraphs 63 to 65).

the Respondent’s purported termination of
the redundancy agreement was unlawful.

5.2 On 13 April 2000, the Respondent (by Neil
Magee) accepted the Appellant’s keys and
asked the Appellant to leave the office upon
the Appellant informing Magee that a
number of the Respondent’s clients would
follow him (Reasons paragraph 22)

5.3 On 18 April 2000, the Respondent by let-
ter from its solicitors Baker & McKenzie
informed the Appellant, in effect, of a
number of demands but made no demand
in relation to the fulfilment of the consul-
tancy conditions.

6. Further, having found that—
6.1 The Appellant’s conduct subsequent to 13

April 2000 was not in breach of any cov-
enant or obligation restraining him from
working for a competitor of the Respond-
ent (Reasons paragraph 65) and did not
involve any misuse of the Respondent’s
confidential information (Reasons para-
graph 75);

6.2 The Appellant’s contract of employment
and the redundancy agreement were ter-
minated by the Respondent on 13 or 14
April 2000 (Reasons paragraph 44 and 81).

the learned Commissioner erred in finding that
the Appellant’s conduct in writing to Hammon
Osborne Ltd and Athens and Taylor on 17 April
2000 was a breach of fiduciary duty on his part
(Reasons paragraph 75), since at that time the
Appellant owed no relevant fiduciary duties to
the Respondent.

7. Further, by reason of the matters referred to in
Ground 5.1 of Appeal, the learned Commissioner
erred in law in finding that the Appellant repudi-
ated the terms of the redundancy agreement
(Reasons paragraph 81).

8. Further, the learned Commissioner erred in law
in taking into account (Reasons paragraph 80)
the fact that the Respondent relied upon the rep-
resentation of the Appellant that he would enter
into a consultancy agreement when that fact was
irrelevant because, by reason of matters referred
to in Ground 5 of Appeal, the Appellant was vol-
untarily released by the Respondent from any
obligation to enter into a consultancy agreement.

9. Further, the learned Commissioner erred in law
in the application of section 26 (1)(a) of the In-
dustrial Relations Act 1979 in that—

9.1 Contrary to the learned Commissioner’s
finding (Reasons paragraph 82), the order
sought by the Appellant was not in the na-
ture of specific performance.
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9.2 No breach of contract, equity of or fiduci-
ary duty had been committed by the
Appellant or, if such had occurred, it did
not in law or equity or according to the
substantial merits of the matter warrant the
dismissal of the Appellant’s application.

9.3 The Respondent voluntarily released the
Appellant from entering into the consul-
tancy agreement.

9.4 The Respondent had failed to establish any
grounds in law, equity or otherwise to sup-
port the dismissal of the Appellant’s
application.

10. In lieu of the order of the Commissioner dismiss-
ing the Appellant’s application, the Appellant
seeks an order that—
10.1 The Appellant’s Appeal be allowed.
10.2 The Respondent pay the sum of $98,377.22

to the Appellant within 7 days.
10.3 Alternatively to 10.1, the matter be remit-

ted to the Commission to be dealt with in
accordance with the law.”

BACKGROUND
4 There was no appeal against the findings of fact in this

matter. I derive these background facts from facts found
by the Commissioner at first instance, and facts which it
was open to her to find. I also draw some inferences (see
Warren v Coombes and Another [1978-1979] 142 CLR
531) and make some observations as to the significance
or otherwise of some facts.

5 The evidence before the Commission at first instance
consisted of documentary evidence, and Mr Sargant gave
evidence on his own behalf. Mr Richard Leo Tween was
called on behalf of Mr Sargant. Mr Tween had been
employed by the Lowndes Lambert Group in Australia
since 1974 and was Executive Chairman and Managing
Director of Lowndes Lambert Australia Pty Ltd from 1
April 1997 to 31 March 2000. Both Mr Robert Borsak
and Mr Sargant had reported to him in that capacity. Mr
William Nathaniel Grierson, the Managing Director,
Victorian Broking Operations, Mr Borsak, the Group
Managing Director, and Mr Neil Thomas Magee, the
Managing Director Western Australia gave evidence on
behalf of the respondent. There was also a quantity of
documentary evidence.

6 Also, the Commissioner found that, where there was a
conflict between the evidence of Mr Sargant and that of
Mr Grierson, Mr Borsak and Mr Magee, she preferred
the evidence of the witnesses for the respondent. That
finding was not challenged on appeal.

7 Mr Sargant brought an application pursuant to
s.29(1)(b)(ii) of the Act, claiming that he was owed the
sum of $98,377.22, being a benefit to which he was
entitled under his contract of employment, not being a
benefit under an award or order.

8 The amount claimed was an amount of $17,209.84 for
eight weeks’ pay in lieu of notice and $81,167.38 as a
redundancy payment.

9 There was an application at the commencement of Mr
Sargant’s case to claim, in the alternative, a denied
contractual benefit in the sum of $111,863.96, being a
payment for reasonable notice calculated at 52 weeks’
salary at $2,151.23 per week. That application to amend
was opposed and the application to amend was refused.
That decision is not appealed against.

10 It is necessary to consider the facts in this matter and the
inferences which it was open to the Commissioner to draw
from the primary facts, and to do so in some detail in
order to consider the submissions as to the legal
consequences, which Counsel made upon this appeal.

11 Mr Sargant, who was an insurance broker by occupation
at the time of the hearing, was employed in the insurance
industry for 47 years and was very experienced. At the
time of the termination of his contract of employment,
he was 63 years of age.

12 In 1974, he was appointed State Manager of H G Poland
Australia Pty Ltd. At about the same time, that company,
which subsequently became Wigham Poland WA Pty Ltd,
was appointed to represent the Lowndes Lambert Group
in Western Australia. In early 1985, Mr Sargant, through
a company, Texion Pty Ltd, purchased the Western
Australian portfolio of clients from Wigham Poland WA
Pty Ltd and thereafter traded on a franchisee basis as
“Lowndes Lambert Western Australia”.

13 On 1 October 1986, Texion Pty Ltd sold its insurance
broking book to a company constituted for this purpose,
namely Lowndes Lambert (WA) Pty Ltd. Mr Sargant was
employed by that company from 1 October 1986 under a
comprehensive service agreement for two years until 30
September 1988. At the expiration of the two year period,
the service agreement was not extended however Mr
Sargant continued to be employed by Lowndes Lambert
(WA) Pty Ltd until that company was facing voluntary
liquidation in or about 1991. Thereafter, Mr Sargant was
employed by Lowndes Lambert Australia Pty Ltd, the
abovenamed respondent, as the Western Australian State
Manager. It was quite clear that no written contract of
service bound Mr Sargant after 1988, there being
uncontroverted evidence to that effect.

14 In November 1999, the respondent announced a proposed
merger between Lowndes Lambert Australia Pty Ltd and
the Heath Group. That merger was effected in December
1999, but did not physically take place until on or about
1 April 2000. Before the merger, Mr Grierson was the
Western Australian State Manager of the Heath Group.

15 It should be said that the events recounted here occurred,
too, against the background of a long standing and close
working relationship between Mr Borsak and Mr Sargant,
and of the fact that Mr Sargant was the respondent’s
manager in this State and had been for some years. On
the evidence, and understandably, the respondent placed
a great deal of trust in its senior managers, as Mr Borsak
said in evidence. As the State Manager, Mr Sargant was
such a senior manager. Mr Sargant had also had a long
standing relationship with the respondent’s clients, and
some of those had originally been his clients.

16 On 24 March 2000, Mr Sargant spoke to Mr Borsak, who
was then the Chief Operations Officer of the respondent,
about the merger. (Mr Borsak, at the time when he gave
evidence, was the Managing Director of Lowndes
Lambert Australia.) Mr Borsak was visiting Perth from
New South Wales. He was met at the airport by Mr Sargant
who drove him to the Sheraton Perth Hotel. During that
journey, a discussion about the proposed merger occurred.
Mr Sargant commented that Mr Grierson was very much
younger than he was and that he anticipated that Mr
Grierson would want the top job in Perth in the merged
agency.

17 Mr Sargant gave evidence that Mr Borsak had
informed him that Mr Grierson had stated that he
wanted the position as number one in Perth in a
merged group and he, Mr Sargant, replied that, if that
was to be the case, he would prefer to take redundancy.
Mr Borsak agreed that Mr Sargant would be made
redundant. (It should be observed that, after the
merger occurred, Mr Grierson was not appointed as
State Manager of the merged group. Mr Magee was
appointed to the position on 3 April 2000.)

18 The reasons why Mr Sargant wished to be made redundant
and some of the terms of the redundancy agreement were
in dispute. However, Mr Sargant told Mr Borsak that he
wished to retire and Mr Borsak told him that he, Mr
Borsak, was prepared to offer Mr Sargant a generous
redundancy package on the basis that he stay on as a
consultant and assist in the transfer and smooth transition
of the respondent’s business and clients to the merged
entity. Mr Sargant agreed to do that, as the following
evidence reveals. I would observe that that evidence
clearly reveals that, not only was a redundancy package
to be paid then because Mr Sargant agreed to “stay on”
as a consultant, but that it was to be a generous package.
It was clear and understood, too, that Mr Sargant said
that he wished to retire.
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19 It was common ground that an agreement was reached
on 24 March 2000 that Mr Sargant’s employment would
terminate on 14 April 2000 and that he would receive
eight weeks’ pay in lieu of notice, together with a
redundancy payment equivalent to three weeks’ pay for
each completed year of service, to be calculated at the
rate of his total salary package (“the redundancy
package”) and Mr Borsak said “We will need to sort out
your consultancy fees later”.

20 Mr Borsak’s evidence was that Mr Sargant agreed to those
terms and informed him that he, Mr Sargant, intended to
take a break at Margaret River and, when he returned, he
would talk to Mr Grierson to reach an arrangement to
guarantee continuity of business.

21 Later that morning (24 March 2000), Mr Borsak and Mr
Sargant went to see Mr Grierson at the Heath Group’s
offices in Perth and their evidence, accepted by the
Commissioner, was to the effect that Mr Borsak said as
follows—

“Graham, I would like to introduce you to Bill
Grierson. Graham has decided to accept a redun-
dancy payment but will be continuing on as a
consultant to help you with our business. I need
Graham to introduce you to your clients and assist
with the handover to Bill. I don’t care how long this
takes. I want to ensure that there is a smooth transi-
tion. I will leave it with you to come up with the
terms of the consultancy arrangement. I will arbi-
trate it.”

22 It is quite clear that there was, on that evidence, an
agreement by Mr Sargant and Mr Borsak that Mr Sargant
would perform duties as a consultant to help with the
employer’s business “and to introduce your clients and
assist with the handover to Bill”—a clear reference to
the function which he was expected to perform as
consultant. It was, inter alia, an agreement to become a
consultant and perform consultant’s duties.

23 On 29 March 2000, Mr Sargant was shown the office
which he would occupy. On the same day, as the
Commissioner found, Mr Grierson and Mr Sargant went
to lunch at a restaurant at the Novotel Hotel. There, Mr
Grierson gave Mr Sargant a copy draft consultancy
agreement for his perusal, as had been discussed. It was
given to him on the basis that he would come back to
them and let them know about its terms. It should be
observed as noteworthy that the draft agreement contained
an express restraint of trade. (There was no evidence that,
after 1988, any express restraint of trade formed part of
his existing employment agreement.)

24 Mr Grierson said—
“He hadn’t, I don’t believe fixed in his mind whether
he wanted to work two days or four days, whether
he wanted to only have relationships with the cli-
ents that he was handling at Lowndes or do
something broadly...”

25 Mr Grierson observed that the document was to start the
process of documenting the understanding which they,
that is the respondent and Mr Sargant, had. Mr Grierson
said—

“The understanding was that Graham would con-
tinue with the company post merger in a consultancy
type role, and the instructions to me from Robert
were to come to an arrangement that he was happy
with, and there were no defined parameters on that;
it was really “do something that works”. But there
was always a very clear understanding that he would
remain aligned to us.”

26 Mr Borsak’s clear evidence was, too, that he would
not have agreed to Mr Sargant’s departure without
his serving out a period of notice, if Mr Sargant had
not agreed to a period of consultancy within which to
perform the functions he would have performed as
manager during the period of notice. These functions
included effecting the proper and smooth transition
of the respondent into the merged entity and, most
importantly, the smooth transition of the respondent’s
clients to the merged entity.

27 If this had not been agreed, Mr Borsak said, he would
have required Mr Sargant to work out a period of notice
to effect those results; such a period would, to effect the
transition, be about a month. He also referred to the
vulnerability of the respondent to the loss of clients during
such a period of transition.

28 It is, I think, obvious that Mr Sargant’s assistance, not
only as manager, but as manager with a long standing
relationship with many clients was required, very
understandably, by the respondent and ensured by this
agreement. The knowledge of the clients to which he had
access, which would assist in such a transition, included
the following commercially sensitive and confidential
information—

(a) The identity of the clients of Lowndes Lambert
Australia Pty Ltd and the identity of the contact
persons within those clients’ organisations with
whom Lowndes dealt.

(b) The terms and conditions upon which Lowndes
was engaged by these clients, including broker-
age charges and consultancy fees.

(c) The volume of business conducted by these cli-
ents through Lowndes and the relative value of
these clients to Lowndes.

(d) The insurance programmes of these clients, in-
cluding the perceived risks of these clients, the
insurance coverage required by them, details of
underwriters and a history of premiums.

29 This was all information described by Mr Borsak as not
publicly known by competitors and constituting sensitive
commercial information which might be used by a
competitor to attract or poach the respondent’s clients.
(It is obviously that sort of information.) The transfer
and use of that information would, it is axiomatic, form
part of the transition process which Mr Sargant had agreed
to assist as a consultant.

30 What was required of Mr Sargant, who reported directly
to Mr Borsak, as a manager, was consistent with the duties
which he had performed as manager. These included his
managing the day to day business of the Western
Australian Division of the respondent. He also “sourced”
and bid for new business, worked on existing client
relationships, maintained contact and liaised with national
clients of the respondent and worked at generating a
profitable operation in this State.

31 On 7 April 2000, while still in the employ of the
respondent, Mr Sargant contacted one of his employer’s
clients, Broad Constructions, and informed it that he was
leaving the employ of the respondent and “taking
redundancy”. He did not inform Broad Constructions that
he was remaining as a consultant or express any desire to
assist them in any transition as clients to the merged entity,
which one might have expected in view of his agreement
of 24 March 2000 with Mr Borsak. It might properly be
inferred, as Mr Lucev, Counsel for the respondent,
submitted, from what was said in that contact that Mr
Sargant had no intention of carrying out his part of the
agreement. (It should be noted that part of the evidence
of Mr Sargant, which was not accepted, was his evidence
that there was no condition agreed by him to enter into
and/or perform a consultancy agreement.)

32 On 8 April 2000, on Mr Sargant’s evidence, he decided
to seek other employment, having decided that it would
be very difficult to obtain fresh employment at age 63,
and even though he had told Mr Borsak that he would
retire. At no time did he advise his supervisor that that is
what he intended to do. He then approached Mr Kim
Hanson of West Coast Risk Management (hereinafter
referred to as “WCRM”) on 10 April 2000 to ascertain
whether there was an opportunity for employment by that
firm. (This was four days before he was due to retire.)
That firm, it was made clear, is and was a direct competitor
of the respondent, in the insurance broking business.

33 Mr Hanson and Mr Sargant had another meeting after
work on 12 April 2000 and, on 13 April 2000, Mr Sargant
accepted employment with WCRM as an Account
Director. He commenced employment there on 17 April
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2000, four days after he left the respondent’s employ and
remained so employed as at the date of the hearing at
first instance.

34 In the meantime, notwithstanding his approaching Mr
Hanson on 10 April 2000 and his contact of 7 April 2000
with Broad Constructions, Mr Sargant had a meeting on
11 April 2000 with the State Manager of the merged entity,
Mr Magee.

35 Mr Grierson’s evidence, which it was open to accept, is
significant. It was corroborated by Mr Magee, who was
present with him and Mr Sargant, and was as follows—
“BG: Graham, I would like to introduce you to Neil

Magee who has been appointed to the position
of General Manager.

GS: Nice to meet you.
BG: I have told Neil that you are taking a redundancy

but will be staying on as a consultant to assist us
with the merger and the handover of business.

NM: I will need to sit down with you over the next
few weeks to deal with several issues. We need
to work out who the clients of the business are,
what activity is going on, what resources we have,
what staffing we wish to have in place once the
merger occurs, and who will be responsible for
the allocation of files.

BG: We will be relocating to the Heath offices shortly
and we will also need to work out how this trans-
fer will proceed.

GS: I will be taking a short break up to Margaret River
but we can deal with some of these matters on
my return.”

36 Again, Mr Grierson gave evidence that on that day, at the
respondent’s office, he again spoke to Mr Sargant and
asked how he was going with the consultancy agreement.
Mr Grierson said that Mr Sargant said—

“Don’t pressure me about that just yet, Bill. Right
now, I just want to go down the Margaret River and
forget about insurance broking for three weeks. I’m
not taking my mobile phone. I don’t want to talk to
anyone. I just want to relax for a few weeks.”

37 It was found that these conversations occurred as
recounted by Mr Grierson. They were significant. Mr
Sargant made it clear that he proposed to perform the
consultancy agreement, notwithstanding that, unbeknown
to his employer, he was actively seeking other
employment. He also made it clear that, after he came
back from Margaret River, he would deal with a number
of matters relating to his consultancy duties, with which
Mr Magee wished to deal.

38 It was implicit, too, from the conversation that Mr Sargant
would deal with the consultancy agreement when he
returned from Margaret River. At no time did Mr Sargant
say that he would not sign the agreement or that he would
not perform his agreement to act as a consultant.
Understandably, when Mr Sargant left the office that day,
Mr Magee was under the impression that he would be
continuing with the respondent as a consultant to assist
with the handover of clients.

39 On 13 April 2000, his second last day as Manager, Mr
Sargant received a letter from the Company Secretary of
the respondent, Ms Vivien McEwen, with a cheque from
the respondent being the sum of the agreed pay in lieu of
notice and the severance or redundancy payment. He
deposited the moneys in his bank account. Then, because,
as I have said, he had already accepted employment with
WCRM, he went to inform Mr Magee that he had done so.

40 On 13 April 2000 at about 10.30 am, Mr Sargant visited
the Heath Group’s office where he spoke to Mr Magee.
Mr Magee gave evidence that Mr Sargant offered his keys
to the Lowndes Lambert office and informed Mr Magee
that he had accepted employment with WCRM and would
commence employment there on 17 April 2000, which
was four days later. The conversation was as follows—

“GS: Hello Neil. I thought I should come and tell you
that I intend to work for another broking com-
pany. Lowndes Lambert have forwarded me the
cheque for the redundancy.

NM: What are you going to be doing? Which broking
house?

GS: West Coast Risk Management Services. I start
on Monday 17th April 2000. Should I go now?

NM: This is all a bit of a surprise.
GS: I think that might be appropriate. I will come back

with you to the Lowndes Lambert office.”
41 Irrespective of matters of legal obligation, the practical

effect of the decision was that Mr Sargant, the Manager
in Western Australia of the respondent and its public face,
would not be available to do what he would have done
had he served out notice or if he had performed the
consultancy agreement, the latter being for the same
purpose. There was no senior management person there,
as one would expect there to be, to aid the transition
managerially and, most particularly, of clients to the
merged body.

42 As a result, the respondent was disadvantaged in the
transition process and left entirely vulnerable to what
occurred, namely the poaching of its clients.

43 Mr Sargant and Mr Magee then went back to the
respondent’s office where they obtained a printout of a
list of the respondent’s clients and details of the revenue
of each client. Then there was another important
exchange.

44 Mr Magee said “Are there any other conditions which
apply to you?”

45 Mr Sargant replied “No, there are no conditions attached.
There are a number of clients that I have been dealing
with for a number of years who will follow me.”

46 It was open to find that that was a clear statement that
clients of the respondent, his employer, would follow him
to become the clients of his new employer. (Mr Sargant
did not use the words “might” or “could”, but the word
“will”, a word of certainty and, indeed, in the context of
all of the evidence, a correct prediction.)

47 Next, there was further discussion about administrative
matters. Then, Mr Sargant offered to assist in making
telephone calls to a number of clients to advise them of
the fact that he was leaving and of Mr Magee’s
appointment, on Mr Magee’s evidence which was
accepted as against Mr Sargant’s. Apart from the reference
to Mr Magee’s appointment, this was an offer to
communicate in the same terms as the communication
on 7 April 2000 to Broad Constructions. This was merely
an offer to inform clients of Mr Sargant’s departure. There
was, during this conversation, no intention expressed by
Mr Sargant to sign a consultancy agreement or to perform
one, not surprisingly.

48 Not surprisingly, Mr Magee refused this offer, which was
no more than what I have just expressed it to be, because,
quite rightly, Mr Magee deemed it to be inappropriate to
let Mr Sargant make the calls to clients when he was
leaving to join a competitor.

49 Mr Magee then had discussions with two employees, Ms
Pamela Hunt and Ms Carmen Valetta. He then considered
that it was appropriate that Mr Sargant leave and informed
Mr Sargant that this was his view. Mr Sargant handed
him his keys and left. Ms Hunt subsequently joined Mr
Sargant as an employee of WCRM.

50 The next day, Mr Magee and Ms Hunt telephoned a
number of the respondent’s clients to make appointments.
Of the fourteen whom or which he telephoned, most did
not wish to attend the appointment. He achieved five
appointments, and two of those five clients told him that
they would be transferring their business to WCRM. Mr
Sargant, of course, was not available to assist him to
prevent this occurring.

51 The cheque which Mr Sargant had received on 13 April
2000 was later cancelled by Mr Borsak. Mr Grierson
informed Mr Borsak on 13 April 2000 of the fact that Mr
Sargant had that day told Mr Magee that he was leaving
the respondent to join a competitor and that some of his
clients were going to follow him. Mr Borsak’s evidence
was that he was shocked because, at no time, did Mr
Sargant inform him that he would considering working
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with a competitor or having discussions with a competitor;
nor that he, Mr Sargant, was not going to enter into and
perform a consultancy agreement to assist with the
handover of clients; nor that he did not intend to retire as
he represented on 24 March 2000.

52 Mr Borsak said the following in evidence—
“In my view, Mr Sargant’s actions were contrary to
the basis upon which I had agreed to pay him a re-
dundancy package. I would not have entered into
this agreement if Mr Sargant had appropriately in-
formed me that he intended to work with a competitor
upon the cessation of his employment. Had I known
that Mr Sargant was going to work with a competi-
tor I would have taken immediate steps to protect
the Lowndes Lambert client base. Based upon my
belief that he had breached our agreement I issued a
stop payment instruction on his redundancy cheque.”
(See page 299 of the appeal book (hereinafter re-
ferred to as “AB”).)

53 That evidence expresses clearly the basis of the agreement,
and the fact that Mr Sargant’s action left the respondent,
to a large extent, unprotected.

54 As was the fact, on the following Monday, 17 April 2000,
four days later, Mr Sargant commenced employment with
WCRM. Commencing on that day and continuing for
some weeks, he solicited and attracted over the next
several weeks about 50 of the respondent’s clients to
cancel their arrangements with the respondent and to
become clients of WCRM.

55 The consequent loss to the respondent was substantial. It
was approximately 50% of its Perth budget. He also
enlarged his new employer’s clientele. Most of the clients
who “followed” Mr Sargant were long standing clients
of the respondent, and some were clients who had been
acquired by the respondent when it purchased a broking
book of clients from Mr Sargant’s own company in 1986.
The evidence was, and it is quite clear that an, if not the
major, asset of an insurance broker is his/her/its book of
clients, that is those persons who sign up insurance
policies through them and do business through them. A
substantial portion of that asset was lost to the respondent.

56 A particularly unsatisfactory piece of soliciting by Mr
Sargant was contained in a letter written by him on 17
April 2000, the day he started work with WCRM, on
WCRM letterhead, to clients of the respondent. By that
letter, Mr Sargant offered himself as a broker acting for
that company. Somewhat pointedly, he said—

“The merger may bring some change in the future to
that focus, but locally, the merged company is not in
any way structured to the servicing of small busi-
ness.”
(See page 216(AB).)

57 This was a direct denigration of his former employer’s
competence.

58 On 18 April 2000, on the instructions of the respondent,
Messrs Baker & McKenzie, Solicitors, wrote to Mr
Sargant alleging that he had committed a breach of a
covenant in restraint of trade which was contained in his
1986 service agreement. It was, of course, the clear
evidence, as I have observed, that that agreement had
expired some years before and to allege that there was an
agreed express restraint of trade upon Mr Sargant was
wrong. However, relevantly to these proceedings, the letter
alleged a breach of his fiduciary obligation “not to act
contrary to the best interests of our client, which included
a duty not to seek to entice any employee or client away
from LLA WA” (see page 203 (AB)).

59 Relevantly, too, the letter also alleges serious misconduct
justifying summary dismissal.

60 Thus, the letter set out to assert a position which was
relied upon by the respondent in the proceedings at first
instance.

FINDINGS
61 The Commissioner found as follows—

1. That, although Mr Borsak gave evidence that he
had been informed that Mr Sargant had resigned

on 13 April 2000, the evidence given by Mr
Sargant and Mr Magee was inconsistent with that
conclusion.

2. The evidence of Mr Borsak, Mr Grierson and Mr
Magee was more plausible than the evidence
given by Mr Sargant and, therefore, where Mr
Sargant’s evidence differed from the evidence
given by the respondent’s witnesses, the Com-
missioner accepted that evidence.

3. In making that finding, the Commissioner had
regard to all of the evidence and, in particular, to
the following matters—
“(a) The Applicant’s evidence that he did not

know why Mr Grierson gave him a copy
of consultancy agreement, or that at no time
prior to the termination of his employment
was there any discussion with Mr Borsak,
Mr Grierson or Mr Magee about him work-
ing as consultant, is not plausible given the
fact that he was given a consultancy agree-
ment to consider, and the short time that
elapsed between when it was agreed he
would become redundant and the agreed
date of his departure.

(b) Further the Applicant’s evidence that he did
not read the consulting document is incon-
sistent with a man who has considerable
business experience.

(c) I accept that the actions of Mr Borsak in
agreeing to the termination of the Appli-
cant’s employment in a period of three
weeks would not have been taken unless
the Applicant had led Mr Borsak to under-
stand he would enter into a consultancy
agreement and as a consultant assist in the
handover with clients. Clearly the Re-
spondent did not take any steps to effect a
handover or to protect its business prior to
13 April 2000.

(d) Further the Applicant’s evidence in respect
of the following matters was unsatisfac-
tory—

• When cross-examined about having
lunch with Mr Grierson on 29 March
2000, until confronted with documen-
tary evidence, the Applicant denied
having lunch with Mr Grierson on that
day.

• The Applicant wrote a letter to one of
the Respondent’s clients, Hammon
Osborne Ltd, on 17 April 2000 and
stated in that letter that he had not made
any contact with Mr Craig Roddy,
Huntleigh’s Financial Controller in
Perth. When cross-examined he con-
ceded that statement was wrong, as he
had telephoned Mr Roddy prior to
sending the letter.”

(See pages 26-27 (AB).)
4. Accordingly, the Commissioner found that the

terms of the redundancy package agreed to by Mr
Sargant were as set out in paragraph 40 of those
reasons. That means that the Commissioner found
that Mr Sargant was offered and accepted a redun-
dancy package on the following conditions—
“(a) following termination, the Applicant would

provide services to the Respondent as a
consultant;

(b) as a consultant, the Applicant would assist
in the handover of clients and business to
the incoming management of the Respond-
ent’s Western Australian division;

(c) the Applicant would not use or disclose in-
formation of a confidential nature,
including details of specific clients of the
Respondent and their insurance require-
ments.”
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5. Mr Sargant contended that, if the Commission
found that the parties agreed that it was a term of
the redundancy package that Mr Sargant enter
into a consultancy agreement, then such a term
was unenforceable as there was no more than “an
agreement to agree”. The Commissioner found
that no agreement was reached about the terms
of the draft consultancy agreement which Mr
Grierson provided to Mr Sargant. In particular,
the Commissioner found that the terms in respect
to minimum hours, rate of payment for services
or duration of the contract were not discussed.
The Commissioner therefore found that the
present case was one in which no binding and
enforceable obligation had been created as the
essential or critical terms of the bargain had not
been agreed upon. In particular, terms such as
fees, hours and term of the agreement were not
ones which the Commission can appeal to objec-
tive standards to in order to fill in the blanks.
Accordingly, the term of the redundancy pack-
age to enter into a consultancy agreement was
unenforceable.

6. The respondent contended in the amended No-
tice of Answer and Counter Proposal that it was
a term of Mr Sargant’s employment contract with
the respondent that, during and after his employ-
ment with the respondent, he would not divulge
or use the confidential information of the respond-
ent or any information concerning the business
or finances of the respondent or any of its deal-
ings, transactions or affairs other than for the
benefit of the respondent and in the proper course
of his employment.
Mr Sargant’s terms and conditions of employ-
ment were not subject to the terms of a written
agreement, as the only written contract, “Terms
of Service Agreement”, expired in October 1988.
Therefore, there were no post-employment con-
straints.

7. The Commissioner found that, unlike the duty of
fidelity, the duty of confidentiality applies after
the employment relationship has ended, but that
the duty is only breached by the disclosure of
secret information.

8. The Commissioner held that canvassing the re-
spondent’s clients came within Goulding J’s
second class of confidential information, as he
referred to it in Faccenda Chicken Ltd v Fowler
[1985] 1 All ER 724 at 731. Accordingly, it was
not protected by the legal duty of confidentiality
after the employment relationship ended. Further,
the Commissioner found that, in the absence of
any evidence that, in making the comments to
Hammon Osborne Ltd and Athans & Taylor (the
respondent’s clients) about his opinion of the
structure of the merged company, was based on
confidential information, the Commissioner
found that the statement of that opinion did not
breach the duty of confidentiality. In any event,
the respondent contended that Mr Sargant’s opin-
ion was wrong.
However, the Commissioner found that the mak-
ing of these statements to the two clients of the
respondent formed part of a course of conduct
which breached Mr Sargant’s fiduciary obliga-
tions to the respondent.

9. The relationship of employer and employee is
ordinarily recognised as fiduciary.  The Com-
missioner found that the fiduciary duty of a
manager contemplating the end of an employ-
ment relationship was governed by what Mason
J said in Hospital Products Ltd v United States
Surgical Corporation (1984) 156 CLR 41 at 96.

10. The Commissioner found that Mr Sargant had,
in her view, breached his fiduciary duty to the
respondent. Mr Sargant held a high level posi-
tion with the respondent’s organisation and, whilst

employed as State Manager, was entrusted with
the promotion and preservation of the respond-
ent’s business.

11. Further, a number of the respondent’s clients were
clients purchased from Mr Sargant’s company
when he sold his business to a predecessor of the
respondent in 1986. The respondent relied upon
Mr Sargant’s representation that he would enter
into a consultancy agreement and effect a
handover of clients to the merged agency. The
respondent, in relying upon Mr Sargant’s repre-
sentations, was put in a position where it had
insufficient time to take steps to protect its busi-
ness. Accordingly, the Commissioner found that
Mr Sargant had repudiated the terms of his em-
ployment and, in particular, repudiated the terms
of the redundancy package, which repudiation the
respondent accepted.

12. The Commissioner found that the relief sought
by Mr Sargant should be refused on the grounds
that, although the terms of the redundancy pack-
age relied upon by the respondent were
unenforceable, the order sought was in the na-
ture of specific performance and, when regard is
had to s.26(1)(a) of the Act, she was of the view
that an order should not be made, since a breach
of fiduciary duty had been committed.

ISSUES AND CONCLUSIONS
62 This appeal, as Mr McCann, Counsel for the appellant

correctly submitted, was an appeal on issues of law and
the correct application of s.26 of the Act, and not against
any findings of fact. As was correctly submitted, too, it
was common ground that a “redundancy agreement” was
reached on 24 March 2000 and that the agreement
included in it conditions in relation to the consultancy
agreement and, I should add, an undertaking to perform
such an agreement.

63 It was also conceded by Counsel to be common ground
that, on 13 April 2000, the respondent terminated the
“redundancy agreement” on the basis that it had been
repudiated by Mr Sargant. As the Commissioner found,
too, Mr Sargant clearly did not resign.

64 The crux of the appeal was whether the respondent was
justified in denying Mr Sargant an entitlement under a
contract of service to which he was entitled, namely a
redundancy or severance payment and eight weeks’ pay
in lieu of notice.

65 One should observe that there is no jurisdiction in the
Commission pursuant to s.29(1)(b)(ii) of the Act, unless
the claim is for an entitlement claimed as a benefit by an
employee to which he/she is entitled under his/her contract
of service which has been denied to the claimant employee
by an employer. The benefit claimed can only be a benefit,
the entitlement of which is established to be under a
contract of service and not any other type of contract.

66 Mr Sargant contends that the respondent was not entitled
to terminate the contract because he did not repudiate
terms of the contract of employment and, therefore, he
had an entitlement to the agreed payment for redundancy
and notice.

The Contracts
67 It is always necessary, if a contract is relied upon, to

determine the terms of a contract (whether it is an
employment contract or any other contract) (see Re
Transport Workers Union of Australia (1993) 50 IR 171
at 196 per Munro J). A contract may be oral or in writing,
partly oral and partly in writing, the contractual terms
may be express or implied, there may be a series of
contracts, and indeed the written terms of the contract
may not reflect the substance of the agreement between
the parties. There may be terms of the contract derived
from custom and usage too (see Macken, McCarry &
Sappideen “The Law of Employment”, 4th edition, at
page 94).

68 In this case, there was a long term contract of employment
which had ceased to be reduced to writing or substantially
reduced to writing since 1988. In particular, there was no
express restraint of trade as a term of the contract of
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employment. The contract of employment, as was
common ground, was terminated by the respondent
employer on 13 April 2000.

69 On 24 March 2000, Mr Sargant and the respondent
entered into an oral agreement to terminate expressly the
employment agreement or contract of service. On one
view, this was not the situation where the existing
employment agreement was sought to be varied, but one
where it was agreed to terminate that agreement on certain
terms and substitute for it a contract of consultancy (see
the discussion of variation and abrogation of contracts in
Concut Pty Ltd v Worrell (2000) 75 ALJR 312 at 316 per
Gleeson CJ, Gaudron and Gummow JJ). On another view,
the contract of employment was varied for the purposes
of termination on 24 March 2000.

70 It was not contended that such a contract, that is the
contract entered into on 24 March 2000, discharged rights
and duties under the existing contract of employment.
From the evidence and by implication of law and fact it
was open to find that—

1. The agreement of 24 March 2000 would not come
into operation and was not required to be per-
formed until the termination of the contract of
employment on 14 April 2000.

2. That the parties agreed expressly and by neces-
sary implication from the express terms on 24
March 2000 as follows—

(a) That Mr Sargant would cease employment
as the respondent’s Manager in Western
Australia on 14 April 2000.

(b) That Mr Sargant would be paid an amount
equal to eight weeks’ salary in lieu of no-
tice and a redundancy payment of an
amount calculated at the equivalent of three
weeks’ salary for every year of service on
the termination of the agreement.

(c) That Mr Sargant would be absolved from
working out a month’s notice or other no-
tice as Manager, discharging the particular
duties of effecting the transition in an ad-
ministrative sense from the respondent to
the merged body and also effecting the
smooth transition of the respondent’s cli-
entele to the merged body.

(d) In consideration of these benefits, Mr
Sargant, on the termination of the exist-
ing contract of employment on 14 April
2000, would enter into a consultancy
agreement and provide services to the
respondent on and/or after 17 April 2000
as a consultant. That agreement has not
been specifically categorised as a con-
tract of employment and it may have
been intended as such.

(e) As a consultant, Mr Sargant would assist
in the handover of clients and business to
the incoming management of the merged
body.

(f) Mr Sargant would not use or disclose in-
formation of a confidential nature,
including details of specific clients of the
respondent and their insurance require-
ments.

71 There appears to be no real controversy about the matter,
insofar as the question of the claim being for alleged
entitlements to be due under a contract of service.

72 It is necessary to be clear that there was before the
Commission two contracts. One was the contract of
employment and the other was a contract to terminate
the contract of employment upon certain conditions
including the entering into and performance of the
“consultancy agreement”. I should observe that the
payment of a redundancy payment was already an implied
obligation under the contract of employment (see Coles
Myer Ltd t/as Coles Supermarkets v Copping and Others
73 WAIG 1754 (IAC)).

73 However, there was no obligation to pay the payment
when it was paid, nor might there have been an implied
obligation to pay the amount which in fact was expressly
agreed upon to be paid. That is what the agreement
expressly provided for.

Repudiation and Summary Dismissal
74 There were, as I understood it, two contentions of

repudiation. Primarily, as I understand it, it was alleged
that the agreement to pay a redundancy payment and an
amount in lieu of notice and to enter into and/or perform
a consultancy agreement was repudiated by Mr Sargant’s
action in advising that he was commencing employment
with a direct competitor and that he would take with him
clients of the respondent; and indeed by so doing. The
other such contention was that there was serious
misconduct on the part of Mr Sargant, warranting
summary dismissal which was effected by Mr Magee on
13 April 2000.

75 Repudiation occurs in relation to an employment contract
when there is a breach of a condition going to the essence
of the contract or when one of the parties has evinced an
intention, through her or his conduct, either expressly or
by implication, no longer to be bound by the contract.
Put another way—

“A repudiation of a contract occurs when a party to
a contract clearly indicates an absence of readiness
or willingness to perform his contractual obligations
if the absence of readiness or willingness satisfies
the requirement of seriousness”

(See J W Carter “Breach of Contract” (1984) pages 222-
223.)

76 The test for intention is not a subjective one depending
on actual intention. Intention is to be judged from what
the innocent party reasonably infers from the acts or words
of the party who repudiates (see Loughbridge v Lowery
[1969] VR 912 at 923). Whether there has been a
repudiation of the contract in the individual case is not a
question of law but a question of fact (see Woods v WM
Car Services (Peterborough) Ltd [1982] ICR 693 at 698,
699-700, 701-702).

77 Quite clearly, a refusal to perform contractual obligations,
if sufficiently serious, will suffice (see Laws v London
Chronicle (Indicator Newspapers) Ltd [1959] 1 WLR
698). Sometimes, there is a confusion between discharge
for breach of condition and discharge resulting from
repudiation (see generally the discussion in Macken,
McCarry & Sappideen “The Law of Employment” (4th
edition) at pages 215-223).

78 As to the question of summary dismissal, the
Commission, constituted by Full Benches, has applied
the well known principles expressed in North v Television
Corporation Ltd (1976) 11 ALR 599 at 609 (FCFC) per
Smithers and Evatt JJ, as follows—

“For purposes of the application of the common law
principles to the facts of this case, the remarks of the
Master of the Rolls in Laws v London Chronicle (In-
dicator Newspapers) Ltd [1959] 2 All ER 285 at 287
and 289 are in point. He said—

‘... since a contract of service is but an ex-
ample of contracts in general, so that the
general law of contract will be applicable,
it follows that, if summary dismissal is
claimed to be justifiable, the question must
be whether the conduct complained of is
such as to show the servant to have disre-
garded the essential conditions of the
contract of service ... I ... think ... that one
act of disobedience or misconduct can jus-
tify dismissal only if it is of a nature which
goes to show (in effect) that the servant is
repudiating the contract, or one of its es-
sential conditions; and ... therefore ... the
disobedience must at least have the quality
that it is “wilful”; it does (in other words)
connote a deliberate flouting of the essen-
tial contractual conditions.’
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... Until the terms of the contract are known and iden-
tified it is impossible to say whether or not any
particular conduct is in breach thereof or is a breach
of such gravity or importance as to indicate a rejec-
tion or repudiation of the contract.
One cannot begin the inquiry without ascertaining
what work ... the employee was employed and had
undertaken to perform. It is also necessary to ascer-
tain what particular obligations the parties had agreed
upon as important or even vital.”

79 This approach is also expressed by Dixon and McTiernan
JJ in the well known passage from their joint judgment
in Blyth Chemicals Ltd v Bushnell (1933) 49 CLR 66 at
81-82.

80 It is, in the context of a summary dismissal, open to an
employer to justify a dismissal by reference to facts not
known to the employer at the time of the dismissal, but
subsequently discovered so long as those facts concern
circumstances in existence when the decision was made
(see RRIA v CMEWU (1995) 75 WAIG 818; and Concut
Pty Ltd v Worrell (HC)(op cit)).

81 The Commissioner found (see pages 31-32(AB)), and
found correctly, that the relationship of employer and
employee is ordinarily recognised as fiduciary (see
Hospital Products Ltd v United States Surgical
Corporation (HC)(op cit) per Gibbs CJ at 68, per Mason
J at 96 and per Dawson J at 141). In Concut Pty Ltd v
Worrell (HC)(op cit) at page 315, per Gleeson CJ,
Gaudron and Gummow JJ, it was said to be one of the
accepted fiduciary relationships. Their Honours observed,
too, at pages 315-316, as follows—

“Their critical feature is that the fiduciary undertakes
or agrees to act for or on behalf of or in the interests
of another person in the exercise of a power or dis-
cretion that will affect the interests of that other
person in a legal or practical sense”

82 Their Honours went on to cite an example in the following
terms—

“An illustration respecting employer and employee
is provided by the decision of Kearney J in Timber
Engineering Co Pty Ltd v Anderson. In that case,
the defendant employees, in breach of their fiduci-
ary duties, diverted the business and profits of their
employer to themselves and to their companies; the
equitable remedies awarded included an account of
profits and a constructive trust as to the business of
the employees’ companies.”

83 Further, the Commissioner properly applied the dicta of
Mason J in Hospital Products Ltd v United States Surgical
Corporation (HC)(op cit), which is reported at page 104,
as follows—

“In Blyth Chemicals Ltd v Bushnell, Dixon and
McTiernan JJ observed that it would be misconduct
amounting to a ground justifying dismissal for a
manager to take steps during his employment to pre-
pare a position to which he could retreat with a large
part of his employer’s business in the event that it
should become necessary or desirable to vacate the
managership. And in Maryland Metals Inc v Metzner,
the Court of Appeals of Maryland, referring to com-
petition by an employee after termination of his
employment, observed—

‘The right to make arrangements to compete
is by no means absolute and the exercise of
the privilege may, in appropriate circum-
stances, rise to the level of a breach of an
employee’s fiduciary duty of loyalty. Thus, the
privilege has not been applied to immunize
employees from liability where the employee
has committed some fraudulent, unfair or
wrongful act in the course of preparing to com-
pete in the future. ...’

Of course the fiduciary duty of a distributor is not
necessarily to be equated with that of an employee.
The employee’s duty of loyalty may involve him in
a breach of duty if he secretly makes arrangements
during his employment to compete with his employer
after termination of the employment. ...”

84 As the Commissioner correctly observed, too, citing Bray
v Ford [1896] AC 44 per Lord Herschell at pages 51-52,
it is an inflexible rule of a Court of Equity that a person
in a fiduciary position is not, unless otherwise expressly
provided, entitled to make a profit or not allowed to put
himself in a position where his interest and duty conflict.

85 As Mr McCann conceded, too, the Commissioner
properly stated the law as it was expressed by Laskin J
(as he then was) in Canadian Aero Service Ltd v O’Malley
[1974] SCR 592, which was as follows—

“The general standards of loyalty, good faith and
avoidance of a conflict of duty and self-interest to
which the conduct of a director or senior officer must
conform, must be tested in each case by many fac-
tors which it would be reckless to attempt to
enumerate exhaustively. Among them are the factor
of position or office held, the nature of the corporate
opportunity, its ripeness, its specificness and the di-
rector’s or managerial officer’s relation to it, the
amount of knowledge possessed, the circumstances
in which it was obtained and whether it was special
or, indeed, even private, the factor of time in the con-
tinuation of fiduciary duty where the alleged breach
occurs after termination of the relationship with the
company, and the circumstances under which the re-
lationship was terminated, that is whether by
retirement or by resignation or discharge.”

(applied by Kennedy J in Green and Clara Pty Ltd v
Bestobell Industries Pty Ltd [1982] WAR 1 at 17 (FB)).

86 The Commissioner, as I have observed, went on to find
that Mr Sargant held a high level position with the
respondent’s organisation and, whilst employed as State
Manager, was entrusted with the promotion and
preservation of the respondent’s business. Further, a
number of the respondent’s clients were clients purchased
from Mr Sargant’s company when he sold the business
to a predecessor of the respondent in 1986. The
Commissioner was entitled to so find. These were facts
as I have outlined them above.

87 Further, the respondent relied upon Mr Sargant’s
representation that he would enter into a consultancy
agreement and effect a handover of clients to the merged
agency. The respondent, in relying upon Mr Sargant’s
representations, was put in a position where it had
insufficient time to take steps to protect its business, and
it was left open to the poaching of clients or their loss,
which it was relying on Mr Sargant to protect it from.

88 Accordingly, the Commissioner found that Mr Sargant
repudiated the terms of his employment and, in particular,
the terms of the redundancy package which repudiation
he accepted.

89 The fundamental question was, therefore, whether Mr
Sargant had breached the redundancy agreement or his
fiduciary duty, or his duty in any sense as an employee.

90 First, let me observe that there was an agreement, as I
have observed above, made on 24 March 2000, whereby
Mr Sargant undertook, inter alia, to enter into and perform
a consultancy agreement. Further and conditional upon
that occurring, the respondent undertook to enable him
to leave without serving the requisite notice and agreed
to pay to him an agreed redundancy payment. The
respondent set out to perform the agreement, relying on
Mr Sargant to perform his part of the agreement as it
believed and as he led it to believe he would.

91 First, that the agreement was not enforceable does not
mean that there was not an agreement entered into, where
those two conditions were established. Second, it is, in
my opinion, strongly arguable that the agreement was
one to enter into and/or perform a consultancy agreement,
neither of which conditions was complied with and,
indeed, both of which were breached. Indeed, the
Commissioner correctly held that there was an agreement
to act as a consultant, as I have observed above. That
condition was to be performed and it was not—

(a) It was strongly arguable, further and alternatively,
that the parties were bound by a duty to co-oper-
ate in the doing of acts necessary for the
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performance by the parties of their fundamental
obligations under the contract and that, in failing
to attend to and enter the written agreement, there
was a breach committed by Mr Sargant (see Com-
missioner of Taxation v Sara Lee Household &
Body Care (Australia) Pty Ltd (2000) 74 ALJR
1094 at 1105 per Callinan J).

(b) Further, it was arguable, within the principle in
Masters v Cameron (1954) 91 CLR 353, that there
was a binding and enforceable contract which
required Mr Sargant, inter alia, to perform his
duties as orally agreed as a consultant, because
there was a binding contract and the execution of
a formal agreement was not a condition precedent
to it. Indeed, the first step in any specific per-
formance, if such a remedy were available, would
be the ordering of the drafting and execution of a
formal contract.

(c) It should also be observed that a promise to ne-
gotiate in good faith may, in particular
circumstances, be enforced; such enforceability
will depend on the precise terms as construed
from the particular contract (see Coal Cliff Col-
lieries Pty Ltd v Sijehama Pty Ltd [1991-1992]
24 NSWLR 1 (CA) per Kirby P and Waddell A-
JA).

92 However, those submissions were not made to the
Commissioner and the Full Bench and I do not decide
those questions in these reasons.

93 It is necessary now, therefore, to determine whether a
repudiation of the contract of employment and/or the
redundancy agreement occurred. If it did, it was certainly
accepted and a dismissal occurred. The course of conduct
of Mr Sargant, whilst he was an employee was as
follows—

(a) He sought to retire and informed Mr Borsak that
he would.

(b) He sought a redundancy payment and payment
in lieu of notice and reached agreement with his
employer to do so.

(c) He was not required to work out notice or to do
what is was clearly his duty, as a manager, to do,
namely to ensure a smooth transition from the
respondent’s sole business to the merged busi-
ness and, particularly, to ensure that the clients
made the transition.

(d) He knew that this had to occur and agreed, on 24
March 2000, to effect this important process as a
consultant and not as a manager.

(e) He was being trusted in this regard as a senior
manager.

(f) He discussed the implementation of the consul-
tancy agreement and its practical objects.

(g) On 7 April 2000, he advised Broad Constructions
that he was being made redundant and ceasing
his employ with the respondent. He made no
mention of the fact that he was remaining as a
consultant (which is what he would have been
required to do had he remained as manager or
had he served out notice as manager).

(h) On 8 April 2000, he decided to seek employment
elsewhere. He did not tell his employer that he
had made this decision.

(i) On 11 April 2000, he discussed with Mr Magee
the carrying out of his work as a consultant. (It
would seem axiomatic that the respondent would
need its long standing manager to assist such a
transition. If he were remaining in employment,
one would rightly infer that much of his time
would be required in assisting the transition and,
indeed, the evidence was that he would be en-
gaged in this for a month.)

(j) Whilst these discussions were occurring and Mr
Sargant was given a draft agreement, which he
said that he would deal with after he came back
from Margaret River, he was, from 10 to 13 April

2000, soliciting employment and negotiating to
obtain employment with a direct competitor of
the respondent.

(k) At no time did he say that he would not sign the
consultancy agreement or perform it.

(l) He agreed to enter the employment of WCRM
on 13 April 2000, the same day as the respond-
ent, in the performance of the agreement, paid
to him the amount of the redundancy payment
and monies in lieu of notice, a very substan-
tial sum.

(m) Mr Sargant banked the payment, even though he
had accepted other employment and went on to
advise Mr Magee that he had undertaken employ-
ment elsewhere with a direct competitor, and
predicted that his employer’s clients would fol-
low him. Given the uncontradicted evidence that,
from the time when he started work four days
later with WCRM, he commenced to solicit and
sign up as clients 50% of the respondent’s value,
and it is a fair inference that poaching the respond-
ent’s clients was, and had been, his intention and
he set out to do it.

(n) Such an inference is supported by the fact that
the consultancy agreement, which he declined to
sign, contained at Clause 10.1 (see pages 373-
374(AB)), a clear restraint of trade, including a
prohibition upon soliciting the respondent’s cli-
ents or employees.

(o) On that day, he was dismissed. He did not resign.
Significantly, his repudiation of his contract of
employment and the redundancy agreement is
evidenced by the fact that he did not, that day,
offer to sign the consultancy agreement and/or
perform it.

(p) His offer to assist Mr Magee to telephone clients
was not an offer to perform the contract which,
in any event, he denied ever contained a term re-
quiring him to be a consultant. He denied that
such a matter was ever discussed and the Com-
missioner disbelieved him.

(q) That the clients canvassed were long standing
clients, some of whom had in the past been his
own clients. All he really did was to offer to ad-
vise the clients that he was leaving.

94 It was open to the Commissioner to find that, following
termination, Mr Sargant had agreed to and, indeed, had
said to Mr Grierson on 29 March 2000 that he would,
provide services to the respondent as a consultant and
those services included ensuring that clients made a
smooth transition to the merged body, which was a major
function of the consultant and manager. That agreed
function was to assist in the handover of clients from the
respondent to the merged body and, as the Commissioner
found, it was a term of the agreement that Mr Sargent
would not use or disclose information of a confidential
nature, including details of specific clients of the
respondent and their insurance requirements.

95 In any event, it was open to find that it was inherently
part of the duty of a consultant who was engaged, inter
alia, but expressly, to deal with the task in confidence
and in such a manner that clients would not be lost, to
ensure the transition of a major asset, the clients, from
the respondent to a merged body.

96 From that course of conduct, it was open to find that Mr
Sargant, whilst seeking to enter and entering into a
redundancy agreement which would gain him a
substantial sum, set out on a calculated course of
deception and duplicity, contrary to the agreement which
he had entered into and all the while whilst remaining a
trusted employee. His intention was clear from his
discussion with Broad Constructions on 7 April 2000 and
his attempts, commencing a few days later, to obtain
employment with a competitor. All the time, he acted to
leave his employer and left his employer with the
impression that he would carry out the agreement which
they had reached.
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97 Mr Sargant laid down a basis to enable him to divert
the clients to himself as an employee of his new
employer in the same manner as funds are diverted
from a disloyal or dishonest employee to an employer
during his employment. Building on that basis, he
applied himself to completing this task from the
beginning of his employment with WCRM and
engaged himself solely in this for a month or more
with great success, occasioning great detriment to his
former employer, the respondent.

98 It was open to find, on the above facts, that this was a
calculated, dishonest, duplicitous and grave course of
conduct, committed in bad faith and which was manifestly
contrary to Mr Sargant’s fiduciary duty as described in
Blyth Chemicals Ltd v Bushnell (HC)(op cit) and by
Mason J in Hospital Products Ltd v United States Surgical
Corporation (HC)(op cit). He secretly made arrangements
to enable his new employer to compete successfully with
his old employer after the termination of his employment
and to enable him to play a major part in that process as
the employee of a direct competitor. That was effected
by the course of conduct which I have outlined above.
Not only was that course of conduct a breach of his duty
of the implied duties of an employee (and/or employer)
of loyalty, honesty, confidentiality and mutual trust (see
in Concut Pty Ltd v Worrell (HC)(op cit) at 321 per Kirby
J), it was clear that his acts during his employment, in
their seriousness within the category of those acts of
dishonesty or similar conduct, were destructive of mutual
trust between the employer and employee once
discovered, which ordinarily fall within the class of
conduct which, without more, authorises summary
dismissal.

99 I mention, too, that the Commissioner correctly found
that the course of conduct included the statements made
to Hammon Osborne and Athans & Taylor by Mr Sargant.
It is clear that he was bound, after the termination of the
contract of employment, as the Commissioner found (see
Hospital Products Ltd v United States Surgical
Corporation (HC)(op cit) at 104 per Mason J).

100 The termination of his employment was clearly brought
about by his refusal to perform a serious contractual
obligation under either his contract of employment or
the agreement at the same time as he proclaimed that he
would be in breach of his fiduciary duty by procuring the
respondent’s clients, as he clearly planned to do.

101 It was open to find that, during his employment, Mr
Sargant failed to comply with general standards of loyalty,
good faith, avoidance of conflict of duty and self interest
to which he was required to conform, given in particular
his seniority, his senior position, his long connection with
the clients and the trust reposed in him, his unique
relationship with many clients, his close relationship with
Mr Borsak, and the generosity afforded him (see
Canadian Aero Service Ltd v O’Malley (op cit) at 592
per Laskin J). It was open to find that that course of
conduct constituted a serious repudiation of the contract
of service. In addition, the agreement to act as a consultant
was also unilaterally and unequivocally repudiated, on
the tests which I have set out above.

102 It was submitted that the consultancy agreement
contemplated was not exclusive. I have already canvassed
that contention in my discussion of the inherent nature
of that agreement above. In the sense that it prohibited
Mr Sargant from attempting to regard it as his duty to
take clients from the respondent and give them to another
employer, clearly what he did was contrary to the major
condition which he agreed to perform, namely to assist
the transition of clients to the merged body. His refusal
to perform his agreement to act as a consultant struck at
an essential condition of the agreement. In any event,
what he did was to commit a serious breach of his contract
of employment within the tests laid down in Blyth
Chemicals Ltd v Bushnell (HC)(op cit) and North v
Television Corporation Ltd (op cit).

103 It is also not to the point that Baker and McKenzie’s letter
of 18 April 2000 purported to rely on an express restraint
of trade which did not exist. The letter makes it clear that

there was a breach of fiduciary duty and a valid summary
dismissal. It follows that the repudiation of both contracts
was accepted and validly accepted. A repudiation of a
fundamental condition occurred here because a party to
the contract of employment and to the redundancy
agreement of it were separate and clearly indicated an
absence of readiness or willingness to perform his
contractual obligations and the absence of readiness or
willingness and, indeed, the actual breach of his
obligations was very serious.

104 Further, in relation to both contracts, the innocent party,
the respondent, could reasonably understand or infer and
could reasonably not understand or infer otherwise, from
the acts and the words of Mr Sargant, that he was
repudiating both contracts, if two there were, or one
contract of employment, if one there was. Further, the
breach of fiduciary duty was such a serious breach and
his dishonesty so great (see Concut Pty Ltd v Worrell
(HC)(op cit) and North v Television Corporation Ltd (op
cit)) and he manifested such an intention not to be bound
by the contract of employment, that summary dismissal
was justified. Therefore, too, there was no release of Mr
Sargant from his obligations, as submitted (see
Loughbridge v Lowery (op cit)).

Severance
105 The Commissioner correctly found that the obligation to

become a consultant to effect the transition arising from
the merger was not severable. The obligations were clearly
dependent on their performance, one upon the other, and
agreed to be so. In any event, the clear intention of the
parties was that there was to be dependence of
performance. The condition that Mr Sargant enter into
and perform a consultancy agreement was agreed to be
dependent on the other terms of the contract.

106 Put another way, in this case, the ability of one party to
perform the contract depended on the co-operation of the
other (see Insurance Co of Africa v Scor (UK) Reinsurance
Co Ltd [1985] 1 Lloyd’s Rep 312 and Trans-Pacific
Insurance Co (Australia) ltd v Grand Union Insurance
Co Ltd (1989) 18 NSWLR 675).

107 If there is no such term, the duty may be inferred from
the nature of the parties’ performance obligations as where
the contract requires concurrent performance (see Mackay
v Dick (1881) 6 App Cas 251 at 263 where Lord Blackburn
said—

“[Where] it appears that both parties have agreed
that something shall be done, which cannot effectu-
ally be done unless both concur in doing it, the
construction of the contract is that each agrees to do
all that is necessary to be done on his part for the
carrying out of that thing, though there may be no
express words to that effect. What is the part of each
must depend on [the] circumstances.”

108 That was overtly the case here.
109 In this case, too, the requirement of co-operation may be

established by the implication of the terms (see Secured
Income Real Estate (Australia) Ltd v St Martins
Investments Pty Ltd (1979) 144 CLR 596; Beaton v
McDivitt (1987) 13 NSWLR 162 AT 185. Such terms
may require active co-operation or create an obligation
not to prevent the other party performing the contract
(see prevention of performance, e.g. Bolwell Fibreglass
Pty Ltd v Foley [1984] VR 97; and see Luxor (Eastbourne)
Ltd v Cooper [1941] AC 108 at 148-149).

110 It is clear that, where co-operation is essential to a
performance, a promisor who does not perform because
of the other party’s failure to co-operate will have a valid
excuse for not performing the contract (see Sprague v
Booth [1909] AC 576 at 580). That would be based on
estoppel. In any event, it might be said that one party’s
ability to perform the contract depended on the other
party’s not preventing that performance (see, generally
Carter and Harland “Contract Law in Australia”, 3rd
edition, at pages 608-611).

111 The parties did not intend to contract otherwise than by
reference to the terms identified above (see Fitzgerald v
Masters (1956) 95 CLR 420).
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112 A term of a contract is severable if what remains of the
contract is within the contemplation of the parties. A
condition, by its very nature, cannot be severed from a
contract because the intention of the party is that the
contract can only proceed if the condition is fulfilled. If
it is not fulfilled for any reason, then the entire contract
falls away (see Brew v Whitlock (1968) 18 CLR 445).
That principle clearly applied to the facts in this case.

113 If this agreement had not been reached, then the
respondent would have required Mr Sargant to work
through the notice and properly conduct the handover as
an employee. No redundancy could therefore have
occurred on 14 April 2000 as no steps had been taken in
relation to the handover. Mr Borsak said that he thought
to himself that this was not going according to his
understanding of the agreement and that he should make
the payment now (see page 129(AB)). For those reasons,
the contract was simply not severable and the
Commissioner was correct in so finding.

APPELLANT BOUND BY ITS CASE
114 In any event, following the principle in Metwally v

University of Wollongong (1985) 60 ALR 68 (HC),
because Mr Sargant’s case at first instance, on his
evidence, was based so clearly on the ground that there
was no agreement to enter into and/or perform a
consultancy agreement and that that matter was not
discussed, Mr Sargant should not now be permitted to
mount an argument and an appeal based on a finding that
there was such an agreement.

S.26 of the Act
115 It is unnecessary for me, in the light of the above

observations and findings, to consider whether, in her
application of s.26 of the Act, the Commissioner erred.

FINALLY
116 It was open to the Commissioner to dismiss the claim for

contractual benefits and she did not err in so doing. It
was open to find that, if any benefit was payable under
the contract of service, then there was a justified summary
dismissal for misconduct and no redundancy and no
entitlement to a redundancy payment or payment in lieu
of notice.

117 Further and alternatively, that agreement was repudiated
by Mr Sargant and the respondent validly and justifiably
accepted the repudiation as a result of which the contract
was terminated and there was no entitlement to a
redundancy payment.

118 Further and alternatively, since the agreement to pay
redundancy and act as a consultant might be treated as a
variation of the employment agreement, that, too, was
repudiated. The repudiation was justifiably accepted and
there was no entitlement to the contractual benefit claimed
under the contract of service.

119 In any event, Mr Sargant did not establish that there was
any contractual benefit due to him.

120 The Commissioner was quite correct in finding as she
did. For those reasons, the appeal is not made out and I
would dismiss it.

CHIEF COMMISSIONER W S COLEMAN—
121 I have had the advantage of reading the reasons for

decision of His Honour the President. I agree with those
reasons and have nothing to add.

SENIOR COMMISSIONER G L FIELDING—
122 I have had the advantage of reading, in draft form, the

reasons for decision prepared by the President. The facts
are sufficiently set out in those reasons and is it is
unnecessary for me to repeat them.

123 The Appellant does not, and in reality cannot in the
circumstances, challenge the findings of fact made by
the learned Commissioner. Clearly the findings made by
the learned Commissioner were open on the evidence.
Indeed, having read the transcript of the proceedings, I
would have been surprised if she had come to any other
conclusion. Notably, despite the assertion to the contrary
in Ground 1 of the Grounds of Appeal the Appellant does
not now challenge the finding that it was a term of the

redundancy package that the Appellant would provide
services as a consultant to the merged entity and in that
capacity assist in transferring the customers and business
of the Respondent to the incoming management of the
newly merged entity. The Appellant also accepts the
finding that it was also a term of the package that he would
not use or disclose information of a confidential nature
including the details of specific customers of the
Respondent and their insurance requirements.
Furthermore, the Appellant does not challenge the finding
that the Respondent terminated his employment on 13
April, one day before his employment was otherwise to
have come to an end, allegedly because he repudiated the
contract of employment particularly the redundancy
arrangements.

124 The appeal was prosecuted primarily on the basis that
the learned Commissioner erred in finding that the
Appellant repudiated the agreement in respect of
redundancy and in finding that the Appellant was in
breach of his fiduciary duty to the Respondent as its
manager. The Appellant asserts that at no time did he
refuse to act as a consultant. Indeed he offered to contact
the Respondent’s customers. It is submitted that he simply
applied for another job which in the absence of post
employment restraint was not impermissible. The
Appellant refers to and relies upon the finding that there
was no agreement restraining post employment. Also the
Appellant refers to and relies upon the finding that he did
not misuse any confidential information, either whilst he
was in employment or subsequently. Consequently the
Appellant contends that it cannot be said that the Appellant
was in breach of his fiduciary relationship with the
Respondent. The Appellant argues that it was the
Respondent rather than he which acted in breach of the
contract. The Appellant asserts that in terminating his
employment on 13 April, the Respondent wrongly
assumed that there was a post employment embargo in
existence and that the Appellant had contacted its
customers whilst in employment. Accordingly, the
Appellant argues that by sending him away one day earlier
without making arrangements for him to act as a
consultant, the Respondent waived or released the
Appellant from further performing his obligations under
the redundancy package.

125 As a supplementary argument the Appellant contends that
the consultancy arrangements did not comprise part of
the redundancy package because those arrangements were
incomplete. Alternatively, the Appellant argues that the
consultancy arrangements were severable and that the
parties did not intend that the redundancy payment would
not fall due if for any reasons the consultancy
arrangements were not satisfied.

126 In my view the appeal is fundamentally flawed. The case
argued on appeal was very different to that argued before
the learned Commissioner. The case for the Appellant
before the learned Commissioner was that the question
of consultancy was never discussed, at least in the context
of a redundancy payment, and thus consultancy was never
a condition of the redundancy package. Indeed, the case
for the Appellant as the Applicant in the originating
proceedings was properly summarised by his counsel as
essentially turning “on what the terms of the so-called
redundancy package were”. Once the learned
Commissioner found, as she did, that the terms of the
redundancy package included consultancy, the Applicant’s
case essentially fell away. It therefore now ill behoves
the Appellant to argue that the agreement with respect to
consultancy was severable or that the Respondent waived
its right to insist upon the Appellant complying with that
agreement. The arguments advanced on this occasion
could have been, but were not, raised in the alternative
before the learned Commissioner. In the circumstances
the Appellant ought not now be allowed to re-litigate the
matter in this way but should be bound by the case
advanced before the learned Commissioner. (see: Coulton
v Holcombe (1986) 162 CLR 1, 7; and see too: Paltara
Pty Ltd v Dempster (1991) 6 WAR 85,99.  Pollock
Nominees Pty Ltd v Butterfield [2001] WAIRC 01973).

127 The appeal otherwise lacks merit.
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128 The Grounds of Appeal, based on the construction of the
terms of the redundancy package as found by the learned
Commissioner are without sound foundation. Counsel for
the Appellant conceded that the package included an
obligation to act as a consultant. Hence the Appellant
cannot be heard to say that the consultancy arrangements
did not comprise part of the package. Further, the
proposition that the consultancy arrangements were
severable is wholly inconsistent with the credible evidence
accepted by the learned Commissioner. It is quite clear
from the credible evidence that the consultancy
arrangements were an integral part of the redundancy
package and that one did not stand without the other.
Indeed, to suggest otherwise is inconsistent with the
position taken by counsel for the Appellant, that the
Appellant did not challenge the findings of fact made by
the learned Commissioner.

129 Equally the remaining Grounds for Appeal have no
substance. They rest on the proposition that the Appellant
did nothing wrong to justify being sent from the
workplace and so be deprived of the opportunity to act as
a consultant for the Respondent. There is ample evidence
to support the finding made by the learned Commissioner
that the Appellant represented to the Respondent that
when he returned from his holiday he would enter into a
consultancy agreement to effect a transfer of the
Respondent’s customers to the merged corporation. In
breach of that representation he arranged to work full-time
for a competitor of the Respondent. It may be, as counsel
for the Appellant suggests is the case, that the Appellant’s
contract of employment with the Respondent did not
contain a term constraining his post employment
activities. Nonetheless, a term of the redundancy package
as found by the learned Commissioner was that he was
not only to act as a consultant but that he would return to
the Respondent’s premises and assist with the handover
of customers to the new merged entity. How he could do
that effectively when he was to be engaged full-time as
an accounts director for one of the Respondent’s
competitors is, as the learned Commissioner at least
inferred, difficult to comprehend. It may also be, as
counsel for the Appellant suggests, that the Appellant at
no stage told the Respondent that he would refuse to act
as a consultant but it does not follow from that that he
stood ready and willing to act as such a consultant. Indeed,
such evidence as there is suggests that he was not prepared
to do so. As previously mentioned, his case was that there
was never any discussion about a consultancy and hence
there was no liability on his part to act as such. In addition,
his conduct suggests that he would not have been in a
position to act effectively as such a consultant.
Furthermore, it is quite clear from the dealings the
Appellant had with the competitor during the course of
his employment with the Respondent that he put into place
arrangements, not only to compete with the Respondent
but also to make the most of his belief that some of the
Respondent’s customers might not transfer to the merged
entity. There was, as the learned Commissioner inferred,
clearly a conflict of interest in that regard. In all the
circumstances, the learned Commissioner was entitled to
conclude, as she did, that the Appellant repudiated the
terms of the redundancy package and hence was not
entitled to be paid the benefits of that package.

130 Even if, on the basis of the arguments advanced by the
Appellant on this occasion, it could be said that the
Appellant had an entitlement in contract to the money he
now seeks, there is every justification for the conclusion
reached by the learned Commissioner that having regard
to the provisions of 26(1)(a) of the Industrial Relations
Act 1979 an order should not be made enforcing that
entitlement. The jurisdiction of the Commission in matters
of this nature is not the same as that which applies in the
traditional courts with respect to the enforcement of
contracts. Section 26(1)(a) obliges the Commission not
only to have regard to the substantial merits of the matter
but also to have regard to the equity of the matter. (see:
Belo Fisheries v Froggett (1983) 63 WAIG 2394; and see
too: Gandy Timbers Pty Ltd v Gresty (1986) 66 WAIG
1591 at 1593.) It is abundantly clear on the credible

evidence accepted by the learned Commissioner that
payment of the monies was conditional upon the
Appellant carrying out consultancy work for the merged
entity in the manner previously indicated. Whatever else
can be said of the Appellant’s conduct on and before 13
April 2000, on the facts as found by the learned
Commissioner the Respondent could not be blamed for
concluding that the consultancy arrangement would be
unworkable. The Appellant’s conduct was such that the
Respondent was entitled to conclude that the confidence
it had in the Appellant’s capacity to assist with the transfer
of business to the merged entity had been destroyed.
Whether or not the post employment arrangements made
by the Appellant with the competitors constituted a breach
of contract, in practice those arrangements made the
consultancy arrangement unworkable. That in turn
occurred solely because of the Appellant’s conduct. In
those circumstances, given that the consultancy was an
integral part of the redundancy package, for him to be
awarded the money component of that package, although
he is no longer in a position to preform the consultancy,
would clearly be inequitable.

131 The appeal should be dismissed.
THE PRESIDENT—
132 For those reasons, the appeal is dismissed.

Order accordingly
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Decision Appeal dismissed.
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Order.
This matter having come on for hearing before the Full Bench
on the 20th day of March 2001, and having heard Mr P P
McCann (of Counsel), by leave, on behalf of appellant and
Mr A D Lucev (of Counsel), by leave, on behalf of the re-
spondent, and the Full Bench having reserved its decision on
the matter, and reasons for decision being delivered on the
23rd day of April 2001 wherein it was found that the appeal
should be dismissed, it is this day, the 23rd day of April 2001,
ordered that appeal No. FBA 1 of 2001 be and is hereby dis-
missed.

By the Full Bench
(Sgd.) P. J. SHARKEY,

[L.S.] President.
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Reasons for Decision.
1 THE COMMISSION IN COURT SESSION: This is an

application by the Australian, Liquor, Hospitality and
Miscellaneous Workers’ Union, Western Australian
Branch (“the Union”) to vary the Contract Cleaners
Award, 1986 No. A6 of 1985 (“the Award”) to insert a
new Clause 10A—Freedom of Choice into the Award.

2 The terms of the proposed variation to the Award, are as
follows—

“1. Operative Provisions
(a) “employee” means a person who would be

held to be an employee at common law in
the absence of any statutory provision to
the contrary.

(b) “prospective employee” means any person
a respondent proposes to engage as an em-
ployee to perform work any part of which
is referred to or covered by a classification
contained in the award.

2. The respondents shall offer to engage any pro-
spective employee pursuant to a contract of
employment which, if in writing, is expressed to
be not intended for or capable of registration as a
workplace agreement and the terms which shall
reflect those of this Award.

3. Notwithstanding clause 2, nothing shall prevent
the respondent from also offering to engage any
prospective employee pursuant to a workplace
agreement provided that an offer of employment
pursuant to subclause 2 is made at the same time
as any offer to engage pursuant to a workplace
agreement.”

3 The grounds on which the application is made are as
follows—

“The Union applies to insert a new Clause 10A—
Freedom of Choice into the Contract Cleaners Award
1986 to allow future employees of the companies
who are respondents to this Award a choice of
whether they will be employed on a Workplace
Agreement registered under the Workplace Agree-
ment Act 1993 or a contract of employment to which
this Award applies.
The Union states that this application is consistent
with the finding of the Industrial Appeal Court De-
cision of 9 June [2000] WASCA 162 in relation to
RGC Sands and Other vs CMETU and Others in
that the Commission has the jurisdiction to insert
such a clause.
The merit of the application is on the basis that work-
ers who are entering the industry are being denied
the right to have their wages and conditions fixed as
determined by the Western Australian Industrial Re-
lations Commission as correct and proper wages for
the work they perform. The mandatory imposition
of Workplace Agreement as pre-conditions of em-
ployment has contributed to the lowering of wages
throughout the industry.”

Applications to be joined as Parties and Interveners
4 A number of named Respondents to the Award filed

notices of answer and counter proposal opposing the
Award variation on grounds including that the proposed
variation of the Award is not within the jurisdiction of
the Commission and is not justified on its merits. A
number of common rule respondents to the Award made
applications to become parties to the proceedings and
also made application to be granted leave to intervene.
The Hon Minister for Labour Relations gave notice in
writing of her intention to seek leave of the Commission
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to intervene on behalf of the State. The Chamber of
Commerce and Industry of Western Australia (“the
Chamber”) and the Australian Mines and Metals
Association (“the Mines and Metals Association”) also
sought leave to intervene. Further, applications were also
made by the Combined Small Business Associations of
WA Inc (“the CoSBA”) and the Master Cleaners Guild
of Western Australia (Inc) (“the Guild”) for leave to
intervene.

Intervention—General Principles
5 A person whose rights will be directly affected by an

Order made by the Commission must be given a full and
fair opportunity to be heard before the order is made.
However natural justice does not require that everyone
who may suffer some detriment as an indirect result of
an order of the Commission is entitled to be heard before
the order is made (R v Ludeke; Ex parte Customs Officers’
Association of Australia (1985) 155 CLR 513, per Gibbs
CJ, at 520; Re Media, Entertainment & Arts Alliance; Ex
parte Arnel (1994) 68 ALJR 185, per Mason CJ, Brennan,
Deane, Dawson and Gaudron JJ, at 189).

6 The general power to grant leave to intervene encompasses
the power to grant such leave in a limited form (R v
Ludeke; Ex parte Customs Officers’ Association of
Australia supra, per Deane J, at 531).

7 Where the necessary legal interest is demonstrated, a grant
to intervene may be limited if appropriate, to particular
issues and subject to such conditions, as to costs or
otherwise, as will do justice as between all parties. If the
intervener’s submission were merely repetitive of the
submission one or other of the parties efficiency would
require that intervention be denied (Levy v Victoria (1997)
189 CLR 579, per Brennan CJ, at 603).

Intervention and Joinder Submissions
8 Section 38(1) of the Industrial Relation Act 1979 (“the

Act”) provides that while the Chamber, the Mines and
Metals Association and the Minister may be parties to
proceedings, they do not become parties to any Award.

9 The position of the Minister is different to other persons
and bodies seeking to be heard.  The Minister has an
interest in proceedings in which issues of government or
public policy arise, or where the due administration of
legislation is a live issue (Western Australian Mint v
ALHMWU (1999) 79 WAIG 945, per Parker J, at 949).

10 Where the Chamber, the Mines and Metals Association
and the Minister are required to be served pursuant to
s.29A(2)(a) or (b) of the Act, the Chamber, the Mines
and Metals Association and the Minister are parties to
the application (See Re CMETSWU (1998) 78 WAIG
1585, per President Sharkey, at 1586; The West Australian
Timber Industry Industrial Union of Workers, South-West
Land Division v United Timber Yards, Sawmills and
Woodworkers Employees’ Union of Western Australia
(1988) 68 WAIG 236 at 238; Australian Municipal,
Administrative, Clerical and Services Union of
Employees, WA Clerical & Administrative Branch v
Australian Red Cross Blood Service—Western Australia
(1999) 79 WAIG 709 at 710).

11 Section 29A(2) provides—
“(2) Subject to any direction given under subsection

(2a), if the reference of an industrial matter to
the Commission seeks the issuance of an award,
or the variation of the area of operation or the
scope of an award or industrial agreement, or the
registration of an industrial agreement, the Com-
mission shall not hear the claim or application
until those parts of the proposed award, variation
or industrial agreement that relate to area of op-
eration or scope have been published in the
Industrial Gazette and a copy of the claim or ap-
plication has been served —

(a) in the case of a proposed award or varia-
tion of an award, on —
(i) the Council, the Chamber, the Mines

and Metals Association and the Min-
ister; and

(ii) such organizations, associations and
employers as the Commission may di-
rect being, in the case of employers,
such employers as constitute, in the
opinion of the Commission, a sufficient
number of employers who are reason-
ably representative of the employers
who would be bound by the proposed
award or the award as proposed to be
varied, as the case may be;

(b) in the case of the proposed registration or
variation of an industrial agreement, on the
Council, the Chamber, the Mines and Met-
als Association and the Minister.”

12 The Union’s solicitor wrote to the Commission on 10
September 2000 and advised that some of the
Respondents to the Award claim that a change to the scope
and area of operation of the Award will be made if the
Union’s application is granted so that s.29A(2) of the
Act and Regulation 11 of the Industrial Relations
Commission Regulations 1985 require the application to
be gazetted. The Union’s solicitor stated that he did not
agree with this contention but in his view to avoid
argument the application should be gazetted. He also
requested that the Chief Commissioner make a direction,
that no further service of the application is required. The
Commission’s file reveals that the Chief Commissioner
did not make the direction sought. He made a direction
that the application be gazetted and that the Chamber,
the Minister and the Mines and Metals Association be
served with the application. In compliance with that
direction a copy of the application was served on each of
the fore mentioned bodies by the Union on 13 September
2000.

13 Section 29B provides—
“Subject to section 27(1)(j) the parties to proceed-
ings before the Commission shall be —

(a) the claimant or applicant by whom or which
the proceedings were initiated; and

(b) the other persons, bodies, organizations or
associations upon whom or which a copy of
the claim or application is served.”

14 The Union argues that s.29B renders a person or body
served a party only if service is required by the Act. Even
if this argument is right it could be said that service was
required in any event as the direction to effect service
was given by the Chief Commissioner.

15 Further it is the Commission in Court Session’s view that
even if the Chamber, the Mines and Metals Association
and the Minister can be said to be parties to the
application, the requirements of natural justice do not
mean that their right to be heard is the same as the parties
to the award. They cannot be directly affected by any
order the Commission may make in these proceedings.
In each case their right to be heard is qualified by their
roles, rights and obligations prescribed under the Act.

16 The Commission formed the view that consistent with
the requirements of s.26(1)(d) of the Act, the Chamber
and the Mines and Metals Association as representative
bodies with express statutory rights under the Act should
be heard as to the State Wage Fixing Principles,
jurisdiction and flow on. The Chamber was refused leave
to be heard as to the effects on the contract cleaning
industry generally or on individual contract cleaning
businesses. In respect of members of the Chamber, some
parties to the Award were represented by the Chamber
and other members sought to intervene and be separately
represented by the Chamber. The Commission determined
that any evidence in respect of the contract cleaning
industry could be adduced through the agent from the
Chamber who represents members in the contract cleaning
industry.

17 The Union properly conceded that the Minister is entitled
to be heard in respect of matters that relate to public
interest, but objected to the Minister being heard as to
jurisdiction. Having regard to the Minister’s submissions
in respect of the matters about which she sought to be
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heard, it was our view that the matters raised in the
submissions filed on behalf of the Minister go to the due
administration of the Act. Accordingly the Minister was
heard in respect of jurisdiction and matters of public
interest.

18 A number of employers bound by the Award by
common rule made applications to be joined as parties
to the application on grounds that their interest in the
proceedings is identical to the named Respondents to
the Award in that their legal rights will be directly
and immediately affected if the application is granted.
None of these employers was served with the
application. Further, the common rule employers
represented by the Chamber contend that
s.29A(2)(a)(ii) of the Act is aimed at ensuring that
the industry has notice of important applications and
provides a mechanism whereby employers can
reasonably be expected to become aware of important
applications affecting their businesses. However no
direction was given by the Commission that a
reasonably representative number of employers in the
industry be served with the application.

19 The Act derives a distinction between those employees
who are named parties to an award of the Commission
and those who are bound by common rule. The
Commission formed the view that in the absence of any
application by the common rule employers pursuant to
s.38(2) of the Act, (to be joined as parties to the Award),
leave to be joined as parties to the application, should be
refused.

20 It was clear that the common rule employers demonstrated
the necessary legal interest, so that leave to intervene was
granted. The Commission directed that they could adduce
evidence and make submissions as to the direct effects
on their businesses and as to jurisdiction. It was our view
that they would not be heard as to effects of granting of
the application on the cleaning industry generally as the
parties and other interveners were able to adequately
address this matter.

21 The Guild sought leave to intervene. The Guild is not a
registered organisation under the Act, however the Guild
is an association incorporated under the Associations
Incorporation Act 1987.

22 The Guild has 133 contract cleaners as members who
employ approximately 12,000 employees. Except in
relation to those members of the Guild who are bound by
other State and federal awards, their employees’ terms
and conditions are regulated by the Award or by registered
workplace agreements.

23 The Commission formed the view that the Guild should
be granted leave to intervene and be heard as to the effects
of the relief sought by the Union on the contract cleaning
industry generally, rather than on individual businesses,
but not as to jurisdiction. It is our view that the parties,
the Minister, the Chamber, the Mines and Metals
Association and other interveners were able to adequately
address all jurisdictional issues.

24 The CoSBA sought leave to intervene. The CoSBA is
not a registered organization under the Act, however the
CoSBA is an association incorporated under the
Associations Incorporation Act 1987.

25 The CoSBA represents the interests of small business
in Western Australia. Its members include local
Chambers of Commerce and the Guild. The CoSBA
sought to intervene to lend weight and support to the
employer parties’ jurisdiction arguments and to put
submissions objecting to and opposing the application
on behalf of small business employers. Except in
relation to one of its members, the Guild, who was
granted leave, to intervene in its own right, the CoSBA
was unable to demonstrate a necessary legal interest.
In any event, the Commission concluded that
submissions as to jurisdiction and flow-on could be
adequately addressed by others opposing the
application in these proceedings. Accordingly the
CoSBA’s application for leave to intervene was
refused.

26 In relation to all the parties, the Minister, the Chamber,
the Mines and Metals Association and the interveners,
the Commission determined that it would not entertain
repetitive submissions or repetitive evidence, however if
any party, person, body or intervener wished to adopt the
submissions of another they were entitled to do so.

27 After considering all of the submissions, the Commission
issued the following declaration on 13 October 2000—
“1. The Chamber of Commerce and Industry of West-

ern Australia Inc, and the Australian Mines and
Metals Association (Inc) may be heard and adduce
evidence as to jurisdiction, the State Wage Princi-
ples, matters identified in section 26(1)(d) of the
Industrial Relations Act 1979 and flow-on.

2. The Minister for Productivity and Labour Relations
may be heard on matters of jurisdiction.

3. The applications by common rule respondents to the
Contract Cleaners Award, 1986 to become parties to
the application are refused. However, their applica-
tions to be granted leave to intervene are hereby
granted and they may adduce evidence and be heard
as to jurisdiction and the direct effects on their busi-
nesses of the granting of the application.

4. The Master Cleaners Guild of Western Australia Inc
is hereby granted leave to intervene and may be heard
as to the effects on the industry rather than on indi-
vidual businesses of the granting of the application
but not as to jurisdiction.

5. The Combined Small Business Associations of WA
Inc’s application for leave to intervene is refused.

6. The Commission in Court Session will not entertain
repetitive submissions or evidence, however, any
party or intervener wishing to adopt the submissions
and/or evidence of another may do so.”

Admissibility of Evidence
28 In accordance with directions issued by the Commission,

a number of witness statements were filed by the Union.
Certain employers and interveners objected to certain
aspects of those statements, and the Commission heard
from the parties and interveners as to those objections.
The objections fell into two categories, the first being
that the statements offended against s.26A of the Act,
which provides that workplace agreements not be taken
into account by the Commission and the second being
that they did not comply with the rules of evidence.
Although in accordance with s.26(1)(b) the Commission
is not bound by any rules of evidence and may inform
itself on any matter in such a way as it thinks just, the
employers and interveners represented by Mr Le Miere
say that the Commission should not arbitrarily disregard
a set of rules which have been established over a period
of time aimed at insuring that parties must prove by
credible evidence their cases and discharge the onus which
they bear (O’Dea P. in Hocks v Kembla Built-In Furniture
(1987) 67 WAIG 1525). The Commission should not
provide an unfair disadvantage to one party by not
applying reasonable rules to the admission of certain
evidence.

29 As to the first matter, that certain statements offend against
s.26A, it was submitted that if the Union says that the
offers of workplace agreements to which it referred were
not registered workplace agreements then the particular
statement was irrelevant because the Award would
continue to apply. The making of the offer and the terms
on which the offer is made were not relevant unless the
offer became a registered and operative workplace
agreement. If the evidence was of the contents of an offer
of a workplace agreement then it was not evidence of a
workplace agreement. If an offer is signed and registered
then the same instrument became the workplace
agreement and the evidence is the contents of the
workplace agreement and this admissible by reason of s
26A of the Act.

30 The Commission invited the parties and interveners to
make submissions regarding the issue of admissibility of
offers of workplace agreements as dealt with in the
decision of the Industrial Appeal Court in Commissioner,
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Public Service Commission and Others v Civil Service
Association of Western Australia Inc. (1998) 78 WAIG
3629 and in particular the judgement of Anderson J. The
paragraph to which we were referred stated—

“Ground 3
Turning to ground 3, the appellants’ complaint is
that the Commission declined to receive into evi-
dence written witness statements testifying to
terms and conditions that had been offered to
employees as part of the workplace agreement
negotiating process. I gather the appellant em-
ployers sought to adduce that evidence so as to
show that the content of the workplace agreement
offers made by public sector agencies complied
with Government policy inasmuch as the offers
show that the public sector agencies had sought
to implement productivity and workplace changes
through workplace agreements. The Commission
rejected this evidence, believing itself bound to
do so in virtue of the provisions of s26A(a) to
the effect that the Commission “shall not ... (a)
receive in evidence or inform itself of any
workplace agreement or any provision of a
workplace agreement ...”. At the hearing, the
employers, through Ms Smith, argued that to re-
ceive evidence only of what was offered to
employees in the negotiating process was not to
receive in evidence or be informed of the agree-
ment itself.
I think the problem with this argument is that unless
the terms of the offer became the terms of the agree-
ment, evidence of the offer would not be relevant. If
the purpose of the evidence was to demonstrate that
adherence to Government policy had resulted or
would result in productivity improvements and
workplace changes, evidence of mere negotiation
such as, for example, evidence of the content of an
offer of salary packaging in return for productivity
improvements, is no proof of the fact. The evidence
was not relevant, except as evidence of the content
of the agreement actually reached and on that basis
it was rightly rejected. In my opinion, this ground
of appeal is not made out.”

31 Mr Schapper said that in that case evidence of offers of
workplace agreements was not admissible whereas in this
case it is. The evidence of offers in that case was not
relevant except as evidence of the contents of the
agreements actually reached. Evidence of offers of
workplace agreements are admissible and do not offend
against s.26A provided that the offers are relevant to the
issue to be determined, and because s.26A is directed to
preventing the Commission from receiving evidence and
informing itself as to registered workplace agreements,
admitting evidence of what offers are made does not
offend s.26A, even if subsequently those offers go on to
be registered workplace agreements, within the
proscription of s.26A because they are not adduced for
that purpose. In this case, as the submission went, the
terms of an offer of a workplace agreement are relevant
because the Union’s case is about offers of employment
for cleaners in the contract cleaning industry, and because
offers of employment are only made in those terms and
to some or all of those who seek employment, and the
practice is almost universal. It is the offers made which
are important, and the offers are said to be so grossly
substandard that fairness, equity, good conscience and
substantial merits of the case demand that the award be
amended in the terms of the application. In accordance
with this submission, the Union’s witnesses sought to
change their statements and delete references to workplace
agreements and instead to refer to the terms and conditions
of employment offered.

32 Mr Le Miere in dealing with the judgement of Anderson J.
in Commissioner, Public Service Commission said that if
an offer did become a registered workplace agreement, then
the Commission was precluded from receiving it into
evidence or being informed of its provisions. If it is not
registered, then it does not come into effect and it is of no

relevance. He says that offering employment only on a
workplace agreement which might include inferior
conditions, can only become relevant if the workplace
agreement comes into effect. If there is an offer and nothing
more, it has no effect. If it does not bring about a workplace
agreement which is in force or in effect, then employment
is governed by the Award, hence the offer’s irrelevance.

33 In reply Mr Schapper denies that the Union’s case is as
described by Mr Le Miere. He says that what is relevant
is the exclusive terms and conditions of the offers of
workplace agreements. It is at the point of entry into the
workforce that the mischief that the application seeks to
deal with arises, the making of the offer and the terms on
which the offer is made, so that the offer and what those
terms are, is relevant. Because the offer is made only on
that basis, the Commission should act to amend the Award.
Mr Schapper says that the application is not merely based
on the choice that is offered but also relates to a policy of
offering only workplace agreements. If the terms and
conditions offered were far superior to those contained
in the Award, the Union may not have made the
application at all. It is the fact that the offers are so inferior
to the Award which has motivated the bringing of the
application, and therefore the terms and conditions of the
offers are relevant. The terms and conditions offered may
affect prospective employees’ decisions as to whether to
take up employment in the industry, or, if currently in the
industry, whether they will remain so. This also relates in
a general way to the turnover of labour in the industry.

34 Mr Schapper also argues that the terms and conditions
offered are relevant in that they affect or greatly strengthen
the employer’s position in negotiating for award
restructuring, award simplification and rationalisation and
any enterprise bargaining. Where an employer takes a
position that it is only prepared to offer workplace
agreements and on particular terms and conditions, this
affects the negotiating position of the employers and the
Unions and is therefore relevant.

35 As to those matters which were said to offend against
s.26A in the Act, the Commission in Court Session
generally accepted the submissions made on behalf of
the Union and distinguished the decision in the
Commissioner, Public Service Commission in particular
the judgement of Anderson J. We were satisfied that the
evidence of offers of employment based on a workplace
agreement and the terms and conditions of those offers
was of real relevance to the issues being determined by
the Commission in Court Session. We concluded that in
receiving and considering that evidence, the Commission
was not receiving evidence of the terms and conditions
of a workplace agreement, but was dealing with offers of
employment, and whether or not those offers lead to
registered workplace agreements was not material. We
accepted that the question of the policy of making offers
only under particular terms and conditions was significant
in this matter and the standard of those particular terms
and conditions was of relevance when taken in the context
of the nature of the industry, the workforce, the skills
and general employability of the employees the subject
of the offers of employment. The policy of offering those
terms and conditions exclusively was also of significance
to the consideration of equity and fairness within the
industry. Accordingly, the Commission in Court Session
took the view that evidence of the offers of employment
pursuant to workplace agreements was relevant and
admissible. However, it is noted that the Commission in
Court Session struck out a number of paragraphs of those
witness statements where reference was made to
workplace agreements and their terms, as opposed to
offers, matters which are proscribed by s.26A.

36 We note that although some of the paragraphs, phrases
and sentences within various statements taken in isolation
did not relate to the terms and conditions of a workplace
agreement, read in context they did so and accordingly
offended against s.26A. Accordingly, they were struck
out. An example is paragraph 8 of Syliva Spicer’s
statement where it could reasonably have been concluded
that that paragraph read in context, identified terms and
conditions of a workplace agreement.
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37 The Commission also struck out paragraphs 34 and 35
of Ms MacTiernan’s statement as those paragraphs were
more in the nature of submissions to support the evidence
of Ms Sharryn Jackson and were an expression of an
opinion confirming Ms Jackson’s pre amended statement.

38 In the second category of evidence objected to by the
parties and interveners represented by Mr Le Miere, it
was said amongst other things that the statements
complained of contained assertion, generality, were not
evidence of fact but of conclusion, were based on hearsay
without sources identified, and a number of similar such
objections were made. It was submitted that even if one
puts aside the rules of evidence then a test of fairness
must be applied. It would be an unfair procedure to allow
assertions on the basis that parties and interveners who
objected to such assertions would be placed in a position
where they would have to disprove the assertion, contrary
to the onus which the party bears to prove its case.

39 Mr Schapper says that there is a need to look at the
industry as a whole and examine the practices, policy
and approach of the industry, not the minutia of such
matters, and that a person such as Ms Jackson who gave
evidence, has considerable experience with the industry.
It was submitted that there is a need for the Commission
to examine the whole landscape of the industry.

40 The Commission considered the objections to evidence,
which was said to offend against the rules of evidence.
Section 26(1)(a) and (b) in particular states:

“26. Commission to act according to equity and
good conscience

(1) In the exercise of its jurisdiction under this
Act the Commission —
(a) shall act according to equity, good con-

science, and the substantial merits of
the case without regard to technicali-
ties or legal forms;

(b) shall not be bound by any rules of
evidence, but may inform itself on
any matter in such a way as it thinks
just;”

41 Section 26(1)(b) does not mean that the Commission may
disregard the rules of evidence. However, it is clear from
26(1)(a) and (b) taken together that, as was noted in P D
S Rural Products Ltd v Corthorn (1987) 19 IR 153 by
the New South Wales Industrial Relations Commission
in Court Session dealing with the application of s.83 of
the Industrial Arbitration Act 1940 (NSW) in respect of
the rules of law governing the admissibility of evidence
at page 115—

“It should be borne in mind that those rules are
founded in experience, logic, and above all, com-
mon sense. Not to be bound by the rules of
evidence does not mean that the acceptance of
evidence is thereby unrestrained. What s.83 does
do in appropriate circumstances is to relieve the
Commission of the need to observe the techni-
calities of the laws of evidence. Common sense,
as well as the rules of evidence, dictates that only
evidence relevant to issues which requires deter-
mination in order to decide the case should be
received. This means that issues must be correctly
identified and defined”.

42 In Pastrycooks Employees, Biscuit Makers Employees and
Flour and Sugar Goods Workers Union (MSW) v Gartrell
White No. 1 (1990) 35 IR 51, Hungerford J. noted at page
53 that—

“It is not always easy to make rulings as to admissi-
bility of evidence at the time it is given and where
questions of relevance are raised the reason for that,
obviously, and particularly during the early stages
of proceedings, is that the issues in the case may not
be sufficiently identified so as to enable a determi-
nation of the relevance of any piece of evidence as
going to an issue.”

43 The decision of the Supreme Court of Western Australia
in Pearce v Lakeview and Star Ltd [1969] WAR 84 deals
with this question. At page 89 Jackson J. refers to s.29 of

the Workers’ Compensation Act 1912—1967 saying
that—

“In a proceeding in which a worker or his depend-
ent claims compensation from an employer, the
Board is a judicial tribunal and is bound to act judi-
cially, and to observe the fundamental rules
governing the determination of disputed questions
in any proceeding properly before it. One of these
rules is that the decision must be based on material
properly before the tribunal for the purpose of the
particular proceeding and not upon extraneous in-
formation. In a court of law this material will consist
primarily of admissions and evidence. The Workers’
Compensation Board has rather wider powers under
s.29(3)(a) which, in terms which had their origin in
the sphere of compulsory industrial arbitration, di-
rects that it shall not be bound by technicalities or
legal forms or precedence nor by any rules of evi-
dence but may inform its mind on any matter in such
a way as it regards as just. This provision would
doubtless permit the Board to receive information
during and for the purposes of the hearing and de-
termination of a particular claim which would not
be admissible evidence in a court of law.”
(See also: AWU v Hamersley Iron Pty Ltd (1986) 66
WAIG 322; Eric Hocks v Kembla Built in Furniture
(1987) 67 WAIG 1527).

44 We note the terms of the Act and the authorities referred
to above. The Commission is empowered under the Act
to deal with matters in a less formal manner than courts
of justice in the traditional sense, as it sees fit.

45 The Commission’s processes and procedures take account
of the nature of matters before it, and of the types of
parties usually represented.

46 In these circumstances, it has not been the practice of the
Commission to rigidly apply the rules of evidence such
as to have those rules direct the way in which the
Commission informs itself. It does, however, seek to apply
a fair process. Generally, evidence is received and then
the weight, if any, to be applied to it is considered in light
of the nature and relevance of the evidence. We have
applied that practice in this case.

47 We note that Mr Le Miere had indicated during the
course of the hearing that once the Commission had
dealt with the question of the admissibility of the
Union’s evidence the respondents may wish to call
additional evidence to deal with some of those matters
which had not been dealt with in the evidence filed
for the respondents and interveners because of their
challenges to its admissibility. On 20 October 2000,
once all of the issues of admissibility of the Union’s
evidence had been dealt with, Mr Le Miere said that
any further evidence would be filed within 14 days.
It is noted that no further evidence was filed by Mr
Le Miere’s clients. Therefore, we can only assume
that there was nothing within the Commission’s
determination of the issues of admissibility of the
Union’s evidence, which had not already been
considered by the respondents and interveners and
dealt with within their own evidence.

48 In considering the evidence before it and in arriving at its
conclusions, the Commission has examined the evidence
and has noted the objections raised on behalf of the
respondents and interveners as to some evidence being
of a hearsay nature, being assertion, generalisation etc.
We have also noted that in regard to some of the evidence,
it constitutes opinion.

49 In the scheme of the Act and in dealing with matters of
this nature it is of assistance in examining matters relating
to industries that the Commission have the benefit of the
knowledge and experiences of those persons engaged in
the industry such as Ms Jackson and Mr Bond. While
some of their evidence may be based on hearsay and
constitute conclusions rather than statements of fact from
within their own firsthand knowledge, for the purposes
of dealing with such matters as these, it is material which
is of relevance and assistance when given appropriate
weight.
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50 The Commission has been concerned to ensure that its
decision is based upon only that evidence which
establishes the facts relating to the employers and
employees within the industry, the policies and practices
in that industry and the known impact and likely impacts
on the industry, the employers and the employees. We
have also considered those matters required by the terms
of s.26(1)(d) regarding the effects of the decision of the
Commission. The mere receiving into evidence of some
parts of the statements of evidence does not mean the
Commission has accepted without reservation or question
all of that evidence without determining the appropriate
weight and what consideration ought be given to it, in
accordance with what we have said above.

The Union’s Case
51 At the substantive hearing, Ms Jackson testified in both

oral and written testimony that she has held the position
as Assistant Branch Secretary with the Union since May
1990 and in that role (together with other colleagues) has
had responsibility for maintaining provisions of the
Award. Further she has been responsible for developing,
overseeing and co-ordinating the Union’s industrial
strategy and its organisers in the contract cleaning
industry.

52 Ms Jackson gave uncontroverted evidence that contract
cleaning is widely utilised throughout the State by major
undertakings, whereby clients requiring such services
obtain cleaning services by calling for tenders or
expressions of interest. She said that the nature of the
process is there is strong competition between employers
in the industry to win cleaning contracts particularly those
involving a large amount of work with major clients such
as banks, shopping centres, central business district
buildings and State government agencies. She says that
the lengths of contracts vary between one and five years,
but usually range between two to three years. Ms Jackson
also gave uncontradicted evidence that profit margins
within the industry are quite low. Further that the industry
is a high volume, low margin industry.

53 As to the nature of employees in the industry Ms Jackson
gave uncontroverted testimony that many employees
within the industry are women and many come from a
non-English speaking background. She said generally
they are persons who have a limited range of skills, which
is often confined largely to skills useful only within the
industry and not in other industries. Ms Jackson argues
that employees in the industry are not generally able to
meaningfully negotiate with employers about terms and
conditions of employment. Further, she testified that there
is and has been for some years a high turnover of
employees within the industry. Ms MacTiernan gave
similar evidence.

54 Ms Jackson also gave evidence that in discussions with
Union officials, employees in the industry and employer
representatives it became clear to her that increasingly in
the past two years existing employees and prospective
employees have been offered workplace agreements under
the Workplace Agreements Act 1993 (“the WPA”) as a
result of a significant number of employers in the industry
having a policy of only employing new employees on
workplace agreements.

55 Ms Jackson produced a membership list for the Guild as
at 22 August 2000. The membership list is comprised of
groups of contractors according to annual turnover. Ms
Jackson testified that of the major contractors named in
the membership list there are only six who may not be
exclusively engaging new employees on workplace
agreements. She said that there are two major contractors
who are covered by federal awards or federal agreements
and of the remaining four major companies she testified
that they may not be engaging new employees exclusively
on workplace agreements.

56 Ms Jackson testified of sixteen major contractors who
are members of the Guild, there are 5 companies, which
are in her view aggressively pursuing workplace
agreements. These are Airlite Cleaning Pty Ltd, Arrix
Integrated, Linfoot Cleaning Service, Prestige Property
Services and Quirk Holdings Pty Ltd. By “aggressively

pursuing workplace agreements” she said she meant that
as far as she was aware these companies require all
employees to enter into workplace agreements as a matter
of course and do not offer any choice of employment
between a workplace agreement and the Award. As to the
remainder of the list of members of the Guild she testified
that she did not know one way or another whether they
were exclusively engaging employees on workplace
agreements.

57 When cross-examined by Mr Le Miere, Ms Jackson
conceded that she was unable to say absolutely whether
any of the contractors on the membership list exclusively
offer new employees only workplace agreements.

58 Ms Jackson testified that in her view the practice of
engaging employees only on the basis of entering into a
workplace agreement has developed because there is
substantial commercial pressure on all contractors to cut
labour costs. Further that pressure has risen by reason
of—

(a) the regular re-letting of contracts by clients;
(b) the highly competitive nature of the industry; and
(c) the low profit margins within the industry.

59 Ms Jackson went onto say that—
“under the current understanding of the applicable
legislation, the simplest way in which an employer
in the industry may pay an employee cleaner less
than the Award rate is by procuring the employee to
enter into a workplace agreement which so provides.”

60 Ms Jackson also expressed the view that—
“When an incumbent contractor loses a contract in
the normal course of tendering, a problem arises with
what is to happen to that contractor’s employees.
Often those employees have been employed solely
for the purpose of carrying out work on that con-
tract and not elsewhere. In many cases a significant
number of the employees have been employed at that
particular site for a number of years. It is usual when
this situation arises for the incoming contractor to
interview and offer employment to all or some of
the employees of the outgoing contractor. These
employees are classed as new employees, although
they may have been employed at the particular site
for a number of years. Depending on the incoming
contractor it is common for these workers to be of-
fered continuing employment at the site on condition
that they enter into a workplace agreement. From
the continuing employee’s point of view there is no
interruption in their work but there is a change in
the identity of the employer and the terms and con-
ditions of employment.
The combined effect of this protocol and the prac-
tice of employing only on workplace agreements has
been that there are fewer and fewer cleaners whose
terms and conditions of employment are regulated
by the Award and more and more who are employed
under workplace agreements.”

61 In support of her opinion, Ms Jackson gave evidence that
of all the offers of employment that contain terms of a
proposed workplace agreement that she had seen, no
offers contained overall better terms and conditions of
employment than the terms and conditions of the Award.

62 Diana MacTiernan testified that she has been employed
as an Industrial Officer with the Union since July 1997.
She said that since that time she has worked in the property
services team, which includes the contract cleaning
industry. As part of her duties she is required to deal with
telephone inquiries from members in the industry and to
have extensive discussions with both employees and
employers in the industry.

63 Ms MacTiernan said that in 1997 there was considerable
consternation within the industry as a result of a newcomer
to the industry, Biniris, winning a tender for the
Commonwealth Bank. Ms MacTiernan said that she was
informed at a meeting at the Union office by two Biniris
managers, that Biniris had tendered for the contract on
the basis of below Award costs by offering workplace
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agreements. She said that at the time major employers
within the industry such as Airlite, Quirks and Arrix
Integrated made their corporate opinions known to the
Union, and that opinion was that they were against the
introduction of workplace agreements in the industry.

64 Ms MacTiernan also gave evidence that she had observed
that from about 1998 the use of workplace agreements as
a preferred mode of employment by employers within
the industry greatly increased. She also expressed the view
that she thought that this had occurred because cost
competitive pressures within the industry made it very
difficult for a major player to continue to win work when
its employees who perform the work in question are
employed under Award conditions against a workplace
agreement with inferior conditions. Ms MacTiernan said
that in about July or August 1999 she attended a meeting
with Mr Bond and Mr Gavronich of Airlite Cleaning.
She said at that meeting Mr Bond informed the Union
that he had decided to introduce workplace agreements
for Airlite employees after Airlite lost the Aherns cleaning
contract to Westralian Pty Ltd which was employing
people under workplace agreements.

65 Ms MacTiernan also testified that in or around 1998
Quirks and Biniris commenced employing persons on
workplace agreements.

66 The effect of Ms MacTiernan’s evidence is that although
some of the major industry employers began introducing
workplace agreements several other major employers
expressed to her the view that they were unhappy about
the introduction of workplace agreements within the
industry. She said that in 1999 Mr Berry, an Arrix Senior
Executive, informed her that it was his view that the
workplace agreements were wrecking the industry,
cleaners were losing income, and employers were losing
profits and the only persons gaining were the clients. She
testified that Mr Berry told her that he supported a “level
playing field” but that he would like to see some major
changes to the Award, that is he would like to see the
Award simplified and streamlined. Ms MacTiernan said
she also spoke to Ms Baric the Managing Director of
Golden West Cleaning Services in around July or August
of 1999 about the trend of other major contractors utilizing
workplace agreements and Ms Baric informed her that
she was very dismayed about what was happening in the
industry and told her that if something is not fixed soon,
Golden West would be forced into using workplace
agreements like everyone else. Ms MacTiernan said that
from about the beginning of 2000 Golden West began
engaging labour on workplace agreements.

67 Ms MacTiernan testified that throughout 1999 that she
and others employed by the Union attended meetings with
a number of companies in the industry including Airlite,
Arrix, Delron, Quirks, Golden West Cleaning, Prestige
and Berkeley Challenge Property Services Pty Ltd in an
attempt to enter into an enterprise agreement with each.
She said that the rates of pay and conditions in a proposed
enterprise agreement were based on the Award but
provided for some flexibilities around the rostering of
employees. She said that although each of the employers
agreed in the course of discussions that the Award rate is
a reasonable rate of pay, no agreement was reached with
any employer to enter into an enterprise agreement.

68 Ms MacTiernan testified that she was not aware of any
instance where there has been genuine negotiation
between an employee and a contract cleaning company
in respect of the provisions of a workplace agreement.
She said the only exception occurred in respect of the
Ansett contract. She said as a result of industrial action
taken by employees of Berkeley Challenge changes in
the conditions offered in the proposed workplace
agreement regarding the application of penalties were
agreed to by the employer.

69 Ms MacTiernan testified that Mr Hyams the General
Manager of Berkeley Challenge informed her that
workplace agreements were offered to all existing
employees working at the Ansett premises when it re-
tendered for the Ansett contract because he could see no
other alternative to retaining the contract. She said that

he informed her that he intended to submit a tender based
on both Award and proposed workplace agreement
conditions. She said that Berkeley Challenge employees
were asked to sign the workplace agreements on the basis
that another company which utilised workplace
agreements was likely to win the tender if Berkeley did
not reduce its tender price. Further that Mr Hyams
threatened to withdraw from the tender if a single
employee did not sign a workplace agreement.

70 Ms MacTiernan expressed the view that the fact that most
employers in the industry largely only offer employment
on the basis of a workplace agreement has substantial
effects on those employed under Award terms and
conditions as follows—

“1. There is less and less work available to award
workers as employers prefer to give the work to
workplace agreement employees. This applies to
the distribution of work and hours of work as
between award and workplace agreement employ-
ees on those sites where there is a mixture of
award and workplace agreement employees. It
also applies generally in that when award work-
ers are terminated for redundancy or for some
other reason they are finding it virtually impossi-
ble to obtain work on the award.

2. As employers now generally prefer to employ
workers on workplace agreements the security
of employment of award workers is greatly re-
duced. Staffing levels of award employees and
employees generally are being reduced.

3. There is downward pressure on the wages and
overall remuneration and conditions of employ-
ment of award employees. The Union is virtually
unable to negotiate enterprise bargains for con-
ditions for employees in excess of the award by
reason of the capacity of the employers to em-
ploy solely on workplace agreements and thereby
bypass the award, the Commission and the ne-
cessity to engage in enterprise bargaining.
The only incentive to employers to negotiate such
agreements is the taking of industrial action such
as occurred at the Ansett job with Berkeley Chal-
lenge. If the union and its members cannot use
the law of the land to secure pay increases it is
forced to resort to the law of the jungle.

4. Dissatisfaction is caused to award employees by
reason of having to work alongside workplace
agreement employees who are doing the same
work at the same time under the same physical
conditions but on quite different employment
terms and conditions.”

71 Ms Kurbasa a member of the Union gave evidence that
she worked for Berkeley Challenge for three years from
1995 to approximately November 1998 as a cleaner at
the Mirrabooka Shopping Centre. She said that in
November 1998 Berkeley Challenge lost the contract
when Quirks undercut them. She testified that when that
occurred representatives from Quirks spoke to all cleaners
at the site. She said they were all offered employment
with Quirks on the basis that they enter into a workplace
agreement. She said she was told by company
representatives that if they did not sign the workplace
agreement they would have to leave their jobs at the
shopping centre.

72 The Union tendered two statements of evidence in chief
that were prepared on behalf of parties and interveners
represented by Mr Le Miere and Mr H Downes. Mr
Schapper on behalf of the Union sought to tender the
two statements after Mr Le Miere informed the
Commission that the clients which he represented did
not intend to call Mr Hyams or Ms Cappa.

73 The statements were tendered by the Union substantially
without objection on behalf of the parties and interveners.
The only objection taken to the tendering of the statements
was in relation to paragraphs 1, 14 and 15(h) of Mr
Hyams’ statement. An objection was made to those
paragraphs on the basis that the statements contained
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within those paragraphs offended s.26A of the Act. After
hearing argument in respect of this issue the Commission
ruled that paragraphs 13, 14 and 15(h) be struck out and
that document together with the statement of Ms Cappa
were received into evidence.

74 Mr Hyams says in his statement that he was the State
Manager for Berkeley Challenge Property Services
Limited for about 18 months until the end of April 2000.
Further he says that prior to that he was the State Manager
for P & O Services for about four years. Mr Hyams says
in his statement that during the 12 months prior to re-
submitting the Ansett tender, Berkeley Challenge lost
contracts with a turnover value in excess of $2 million.
He says it is his opinion that these contracts were lost
because Berkeley Challenge tendered on the basis that
the wages and salaries cost component be based on Award
rates inclusive of all penalties and benefits contained
therein. He says that competing tenderers tendered at
below Award rates. Mr Hyams says as a consequence he
arranged a meeting with the Union and advised them
Berkeley Challenge wished to approach employees with
a view to offering them workplace agreement based
employment.

75 In relation to the Ansett contract Mr Hyams says in
paragraph 14 in his statement—

“(a) It became apparent to me that unless Berkeley
was prepared to tender for the Ansett contract,
free of the constraints of the award and on the
basis of the flexibilities that could be achieved
via a workplace agreement, it would not even be
worth Berkeley’s while to tender.

(b) All the employees working at the Ansett termi-
nal were members of the LHMU.

(c) As I have indicated, the LHMU was aware, from
early as our discussions regarding an enterprise
bargaining agreement, that Berkeley was losing
work to competitors who were able to tender free
of the constraints of the award.

(d) I consequently approached all the Berkeley staff
working at the Ansett terminal and explained the
situation to them in detail. The essence of the
explanation was that unless Berkeley could ten-
der on the basis of workplace agreements, there
was no purpose in tendering at all. I had had draft
workplace agreements prepared for the employ-
ees to consider. At that first meeting, I advised
them that I would provide them each with a copy
of the proposed workplace agreement, suggested
that they discussed the matter amongst themselves
and sought such advice as they thought neces-
sary and reverted to me within a few days to
advise whether they would be prepared to take
up employment on workplace agreements.

(e) I should emphasise that it was made absolutely
clear to all employees that the decision to accept
or reject workplace agreements would have to be
unanimous to the extent that there would have to
be enough employees accepting workplace agree-
ments who chose to remain at the Ansett terminal
to make a tender operationally viable. If a small
number of the employees preferred to remain on
the award, then we would attempt to transfer them
to other sites within the organisation. In respect
of those employees who chose to remain at the
Ansett terminal, the decision to convert to
workplace agreements therefore, had to be unani-
mous.

(f) A second meeting was held at which the Union
were present. Ms Kennedy was present.

(g) The attitude of the LHMU, Ms MacTiernan and
Ms Kennedy was that there was a principle ob-
jection to workplace agreements. However, given
the situation, they told me that they preferred the
proposed Berkeley workplace agreement to some
of the other workplace agreements they had seen
in the marketplace and would therefore support
our efforts to retain the tender by assisting in

explaining the benefits of our proposed workplace
agreement.

(h) (struck out).
(i) Berkeley submitted the tender and succeeded in

retaining the contract.”
76 Mr Hyams in his statement disputes Ms MacTiernan’s

evidence about Berkeley Challenge submitting tenders
on the basis of workplace agreements and the Award. He
said that he advised Ms MacTiernan that Berkeley would
either tender on the basis of workplace agreements or
there would be no tender at all. He also says that it would
have cost Berkeley approximately $25,000 to prepare a
tender and that an Award based tender would have had
absolutely no prospect of success. He says that he
informed the staff that the decision of those who wished
to remain at the Ansett terminal had to be a unanimous
one and although there was a provision for the possible
transfer of employees who wished to remain on the Award,
this option was subject to there only being a small number
of employees who wished to be transferred, so as to leave
adequate staff at the terminal. Mr Hyams also said there
was only one employee who chose to remain on the Award
and to the best of his recollection this employee was
transferred to another site.

77 Ms Brenda Cappa says in her witness statement that she
is the State Manager for Berkeley Challenge and she has
held this position since 7 April 2000. In Ms Cappa’s
statement she says that she agrees with the description
given by Mr Bond in his statement of evidence, that there
are distinct sectors to the industry. She also says that like
Airlite, Berkeley Challenge’s labour costs represent
approximately 70% of its overheads. She says that the
recruitment policy of Berkeley Challenge is that specific
employees are recruited for specific designated and
identified tasks at specific and designated sites. Other than
to replace staff who resign from existing contracts, all
other recruitment takes place once a new contract has
been secured. She says that where new employees are
recruited to replace outgoing employees they are recruited
on the basis of the Award conditions where the outgoing
employees were was employed under the Award.

78 Ms Cappa says that new employees who are recruited to
work under newly secured contracts are currently being
offered employment on the basis that they enter into a
workplace agreement.

79 In Ms Cappa’s statement she says that when she
commenced her employment in April 2000 a tender was
being prepared by Berkeley Challenge to carry out work
for Woolworths. She says that Woolworths has 52 stores
throughout the State and that Berkeley Challenge held
the contract for approximately 12 of those stores. She
says the tender was to clean all of the 52 stores. She also
says that the tender was prepared on the basis of Award
conditions but that she foreshadowed to her supervisors
that unless the Berkeley Challenge tender was made more
competitive by tendering on the basis of workplace
agreements, Berkeley Challenge would not retain all or
much of its existing work with Woolworths. She says
that a strategic decision was taken to persist with an Award
based tender and as a result Berkeley Challenge now has
the contract for only 5 Woolworths stores.

80 Ms Cappa says that since the Woolworths’ tender was
submitted, a decision has been made by Berkeley
Challenge that its preferred method of recruitment in
Western Australia is to tender on the basis of workplace
agreements for all new sites and contracts. She says,
however, that all new employees who are recruited to work
at existing sites and under existing contracts continue to
be employed under the terms of the Award.

81 Ms Cappa says that workplace agreements are attractive
because they enable contractors to adapt to the
requirements of the clients’ industry and as a result of
increased flexibilities and savings, tender amounts can
differ by between 20 and 30%.

82 Ms Cappa also says in her statement that if this application
is to succeed it will impact upon Berkeley Challenge at
various levels. She says that clients may in the future
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revert to in-house cleaning under the Cleaners and
Caretakers Award or put work out to tender and wait to
see whether there are any contractors who are able to
submit tenders which incorporate the flexibilities of
workplace agreements to avoid the impact of an order of
the Commission.

83 Ms Cappa says that Berkeley Challenge only recently
commenced a campaign to regain the market share it has
lost by recruiting new employees on workplace
agreements. As a consequence Berkeley does not have a
large proportion of workplace agreement based
employment of employees. She says that if the application
succeeds Berkeley Challenge will be at a disadvantage if
new employees all elect to be employed under the Award
whilst Berkeley Challenge’s competitors, who have used
workplace agreements for some time and have a larger
number of existing employees on workplace agreements
than does Berkeley Challenge, are able to tender with
more flexibility. Ms Cappa also says that Berkeley
Challenge would not be able to submit any tender for
new work on the assumption that it can engage employees
on workplace agreements, that it will have to assume that
new employees would chose the Award and in order to
be competitive, productivity levels will have to be
substantially increased. Finally she says in respect of the
Union’s claim for retrospectivity, until this matter is
determined it would be impractical for Berkeley
Challenge to tender on any basis other than the Award, as
to do otherwise, could place it in a commercially untenable
situation.

The Respondents’ and Interveners’ Case
84 Mr James Bond was called on behalf of the parties and

interveners represented by Mr Le Miere and Mr Downes.
He was the only witness called on behalf of any of the
parties or interveners.

85 Mr Bond testified that he is the Group Managing Director
of the Airlite Group and the current president of the Master
Cleaners Guild of Western Australia.

86 The Airlite Group is a collective business name for the
following businesses that operate in contract cleaning—

Airlite Cleaning Pty Limited;
Airlite Specialist Services Pty Limited;
Airlite Health & Environmental Services Pty
Limited;
Western Office Pty Limited; and
Parkwest Building Services;

87 Mr Bond said that the industry in Western Australia
employs approximately 10,000 to 15,000 employees and
that there is a large number of contractors employing
contract cleaners operating in Western Australia, most of
whom are bound by the Award by common rule. He
estimates that there would be 300 to 400 contract cleaners
in Western Australia.

88 Mr Bond says that labour costs represent 70% of total
expenses for Airlite and that he believes this figure applies
to the industry generally. He says there are various distinct
sectors in the industry that can be broadly broken into
two categories, being general cleaning and specialised
cleaning.

89 In 1995 Mr Bond gave evidence on behalf of the Union
in an application in the Australian Industrial Relations
Commission for an interim federal award to be made
covering Linfoot Cleaning Service in relation to work its
employees carried out at TAFE Colleges in Western
Australia.

90 Linfoot Cleaning Service had secured a contract to clean
TAFE Colleges in Western Australia and had won the
tender based on lower costs achieved by employing its
employees on workplace agreements. Mr Bond testified
that he was concerned when he gave evidence in the
Australian Industrial Commission in early 1996 that if
the base rate of wage contained in the Minimum
Conditions of Employment Act 1993 was applied to the
contract cleaning industry this would result in a lowering
of the standard of employees employed in the industry
which would impact on the ability of the industry to secure

any work. However, Mr Bond testified that the evidence
which he gave in those proceedings and the statement
that he made which was tendered as evidence in chief in
those proceedings are not matters which are applicable
today. He says—

“I believe that the change in circumstances exists
for the following reasons—

(a) There were no WPAs of any significance in
the industry at that time.

(b) The industry ‘norm’ at that time was to tender
and quote on the Award rates. It was the pre-
dominant method of employment and was in
effect, the level playing field which the major
employers were abiding by.

(c) In 1995, the pressure from the clients of the
industry for the flexibility’s (sic) which are
now being demanded, had not yet arisen. Be-
cause WPAs have now filtered into the market
fairly significantly, the clients in various sec-
tors of the industry are simply seeking that
work be performed under conditions which
cannot be accommodated under the Award.

(d) The introduction of facility managers between
1995 and now, has also had an impact on the
manner in which tenders are prepared and
evaluated. This has occurred as a result of the
facility managers adding another dimension
to the tendering process with their method of
analysis for evaluation of tenders not being
particularly clear. Some facility managers are
still simply accepting the cheapest price.

(e) The employees in the industry have also
changed in that there is an increase in demand
for multi skilling in combining cleaning with
other skills which was not as prevalent in 1995.

(f) Finally, there was at the time, a large degree
of ignorance about the pros and cons of WPAs
and there was a measure of apprehension, to
come extent based on that ignorance, of the
implementation of WPAs.

There had been a fairly stable environment amongst
the contractors in the industry up until that time and
I was concerned that the introduction of WPAs would
upset the balance which prevailed.
That balance has now been well and truly upset and
I do not believe that there can be a reversion to the
Award in its current form and a removal of the
WPAs.”

91 Mr Bond also says that the concern he expressed in 1996
in the Australian Industrial Relations Commission that
workplace agreements would drive the industry down to
the minimum wage set out in the Minimum Conditions
of Employment Act 1993 has not occurred.

92 In 1997 Airlite lost its contract to provide cleaning services
to the Aherns Department store to another contractor
which tendered on a cheaper price based upon workplace
agreements. In his evidence in chief Mr Bond said that as
a result of the loss of the contract Airlite increased its
endeavours to negotiate an appropriate award or enterprise
agreement with the Union. After negotiations failed Airlite
commenced offering workplace agreements to its
employees.

93 When cross-examined in relation to this issue Mr Bond
said that this decision was made after his company had
lost jobs because his companies’ tenders were based on
Award employment. Mr Bond testified that workplace
agreements have become more prevalent in the contract
cleaning industry in Western Australia, because pressure
has come from clients who have becoming increasingly
aware of the ability to employ cleaning staff without
incurring penalty rates. He said as a very general rule of
thumb, the difference to the amount of a tender if you
compare Award and workplace agreement based
employment, is in the order of 20%.

94 Mr Bond says that negotiations between employers and
the Union for simplification of the Award have been taking
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place for approximately 10 years. He said the most recent
negotiations occurred in 1998 and lasted for
approximately 7 months. Mr Bond said he served on a
sub-committee of the Chamber which met with the Union
during this most recent round of negotiations. He said
during 1998 and 1999 he had approximately 33 meetings
with the Union or the Chamber and/or other employers
in the industry.

95 Mr Bond said the 1998 negotiations were fairly intensive
and he believed that a more flexible and workable Award
was going to be concluded. He said the negotiations failed
as the Union became inflexible which resulted in a
deadlock. Mr Bond expressed an opinion that if the terms
of the Award had been varied to provide for the flexibility
required by clients and contractors in the industry, the
rate at which workplace agreements have been utilised
would have been significantly less. In particular he says
the Union was inflexible in respect of the following—

“(a) The flexibility to offer additional work on a one
off basis to permanent part-time employees be-
yond their originally agreed substantive hours.
What this means is that a permanent part-time
employee who has been engaged to work for five
2 hour shifts (ie 10 hours) per week from say
7.00pm to 9.00pm, cannot be asked to fill in or
do any additional time without that attracting
overtime rates. If that permanent part-time em-
ployee is therefore working 10 hours per week
from 7.00pm to 9.00pm and attracting only a 15%
penalty, if he or she is asked to perform an extra
shift or work an extra hour, then that person has
to be paid overtime rate of 1.5 times the base rate
as opposed to 1.15 times the base rate.

(b) Making additional hours available to employees
over and above 38 hours per week, payable at
normal rates, subject to agreement to this effect
between employer and employee.

(c) Redundancy and the definition thereof.”
96 Mr Bond says it’s the view of employers in the industry

generally as well of that of many employees that the Award
is outdated, inflexible and does not satisfy the current
demands of the industry.

97 Mr Bond testified that it was his experience that not all
contract cleaning employees wished to be engaged under
Award conditions. He said in July 1999 Airlite secured a
new contract in the private sector and that in the course
of tendering for the work it was anticipated that Airlite
would offer employment to the existing employees under
Award conditions. When he arrived at the site to interview
the staff the prior contractor discovered they were all
employed under workplace agreements. He said he
advised the staff that his company intended to offer Award
based employment but that he was informed by all of the
staff they did not wish to take up Award based
employment. He said they informed him that the attraction
of workplace agreements was that their employment was
regulated more simply and they preferred a flat rate. He
said his company then had negotiations with the
prospective employees about the terms of employment,
which would be offered in a workplace agreement.

Award History
98 The Award is a common rule award, which applies to the

contract cleaning industry in Western Australia. Apart
from a few federal awards that cover public hospitals and
some other areas, the Contract Cleaners (Ministry of
Education) Award 1990 and the Award substantially
regulate the majority of the contract cleaning industry in
Western Australia.

99 By consent of the parties the Award underwent the
Minimum Rates Adjustment process in the early 1990’s
((1990) 70 WAIG 4049, (1991) 71 WAIG 1244 and 2549
and (1992) 72 WAIG 802).

Legal Issues
100 The parties and interveners argue that the Commission

does not have jurisdiction to vary the Award as sought by
the Union because the proposed amendment does not give

rise to an “industrial matter” within the meaning of s7(1)
of the Act. The proposed amendment does not affect or
relate to the work, privileges, rights or duties of employers
or employees. It was submitted that even if the
Commission did have jurisdiction in relation to the
application, the terms of the proposed variation were
beyond the Commission’s power.

101 Mr Le Miere outlined the jurisdictional arguments as
follows—
(a) The proposed amendment relates to an obligation

on the Respondents to give a prospective employee
to whom it offers employment the choice as to the
legal instrument by which he/she will come into a
legal relationship with a Respondent.

(b) There is not a sufficient connection between the com-
pulsory offer of Award employment and the work,
privileges, rights or duties of the Respondents and
prospective employees for the offer to be properly
characterised as affecting or relating to the work,
privileges, rights or duties of the Respondents and
of prospective employees in their capacity of em-
ployer and employees.

102 Further Mr Le Miere and Mr Andretich (on behalf of the
Minister) contend that there is no evidence to ground the
jurisdictional fact that there are employees to whom
employment offers have been made and would be refused
employment unless they agree to enter into a workplace
agreement. Mr Blyth on behalf of the Chamber made a
similar argument in a written outline of submissions.

103 In a written outline of submissions filed on behalf of the
Mines and Metals Association it is contended that when
an offer of employment is made (that is conditional upon
the entering into and registering a workplace agreement),
the relationship between the parties is not one of
“employer” and “employee” and is expressly excluded
from the definition of “industrial matter”.

104 Further it is argued that a conditional offer of employment
is distinct from a refusal to employ any person or class of
persons. It is said the former deals with the employer’s
policy in recruiting and attaches a condition to the
employment being offered. The act of offering conditional
employment does not involve the employee in refusing
employment. The offer of employment precedes the act
of “refusing to employ”. The words “refusal to employ”
refers to a positive and conscious act on the part of the
employer. They do not extend to a potential employee
exercising his/her choice whether to accept or reject the
employment being offered. Further that the mischief
which the words “refuse to employ” is aimed at, is to
prevent discriminatory treatment of employees by
employers on the basis of nationality (see Coastal Hotel
Employee’s Union v Glowrey (1904) 3 WAAR 36) or
union membership (see s.7(1) (definition of “industrial
matter” and s.96D of the Act).

105 Further it is contended on behalf of the parties and
interveners represented by Mr Le Miere and Mr Downes
that the majority of the Industrial Appeal Court in RGC
Mineral Sands Ltd and Anor v Construction, Mining,
Energy, Timberyards, Sawmills, Woodworkers Union of
Australia WA Branch and Ors [2000] WASCA 162;
(2000) 80 WAIG 2437 (“the RGC Case”) was wrong in
holding that offering employment only on workplace
agreements is a refusal to employ the class of persons
being people who wish to be employed only under the
Award. Further that offering employment only on a
workplace agreement is an offer to employ any person
on certain conditions, it is not a refusal to employ any
person on certain conditions, it is not a refusal to employ
any persons with particular attributes or characteristics.
In particular it is argued that the proposed amendments
relate to an obligation on a Respondent to give to any
prospective employee to whom it offers employment the
choice as to the legal instrument by which they will come
into a legal relationship.

106 Whilst it may be open to argue before the Industrial
Appeal Court that the majority of the Court in the RGC
case erred, the arguments set out in paragraphs 79 to 82
above cannot be acceded to by the Commission in Court
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Session as it is bound by the decision of the majority of
the Court in the RGC case in relation to the ratio of that
case.

107 The Union says the Commission has jurisdiction to make
the proposed amendment to the Award on a number of
bases. It is submitted that the proposed amendment to
the Award raises a matter that falls within the definition
of “industrial matter” within the meaning of the Act. The
Union says that the practice of employers in the industry
of engaging employees only on the basis that they enter
into a workplace agreement constitutes a “refusal to
employ” within the meaning of the definition of
“industrial matter” in s.7(1). This submission was put on
two alternative footings. First it was submitted that the
“refusal” is a refusal by the employer to employ a
particular class of person for the purposes of para (c) of
the definition of industrial matter in s.7(1) of the Act.
The “class of persons” identified by Mr Schapper, are
those persons to whom the Award would otherwise apply
by virtue of s.37 of the Act. Secondly and in the
alternative, Mr Schapper submitted that the “class of
persons” to whom reference in para (c) is made, are those
persons who refuse to enter into a workplace agreement.

108 Further, Mr Schapper argues that irrespective of whether
there is a relevant refusal to employ or not, the claim
made by the Union “affects or relates to the rights,
privileges, duties of employers or employees in the
industry”. A requirement that an employer employing or
offering to employ a prospective employee, must offer to
do so on the basis of the Award, is a claim which affects
and relates to the rights and privileges of employer and
employee.

109 A final basis on which the Union says the matter is within
jurisdiction is that any refusal to employ is a matter
affecting or relating to the rights and privileges of
employers and employees in that it is a matter relating to
the “mode, terms and conditions of employment” within
the meaning of definition of “industrial matter” in
s.7(1)(b) of the Act.

110 The Union says that whether an employer chooses to offer
workplace agreements as an alternative to the Award or
indeed whether the employer chooses to offer
employment at all is a matter entirely for the employer.

Jurisdiction and Power
111 The relevant provision of the Act for present purposes is

the definition of “industrial matter” contained in s.7(1)
which provides as follows—
“industrial matter” means, subject to section 7C, any

matter affecting or relating to the work, privileges,
rights, or duties of employers or employees in any
industry or of any employer or employee therein and,
without limiting the generality of that meaning, in-
cludes any matter relating to —

(a) the wages, salaries, allowances, or other re-
muneration of employees or the prices to be
paid in respect of their employment;

(b) the hours of employment, leave of absence,
sex, age, qualification, or status of employees
and the mode, terms, and conditions of em-
ployment including conditions which are to
take effect after the termination of employ-
ment;

(c) the employment of children or young per-
sons, or of any person or class of persons,
in any industry, or the dismissal of or re-
fusal to employ any person or class of
persons therein;

(d) any established custom or usage of any in-
dustry, either generally or in the particular
locality affected;

(e) the privileges, rights, or duties of any organi-
zation or association or any officer or member
thereof in or in respect of any industry;

(f) in respect of apprentices or industrial train-
ees—

(i) their wage rates; and

(ii) subject to the Industrial Training Act
1975—

(I) their other conditions of em-
ployment; and

(II) the rights, duties, and liabilities
of the parties to any agreement
of apprenticeship or industrial
training agreement;

[(g) and (h) deleted]
(i) any matter, whether falling within the preced-

ing part of this interpretation or not, where —
(i) an organization of employees and an

employer agree that it is desirable for
the matter to be dealt with as if it were
an industrial matter; and

(ii) the Commission is of the opinion that
the objects of this Act would be fur-
thered if the matter were dealt with as
an industrial matter;

but does not include —
(j) compulsion to join an organization of employ-

ees to obtain or hold employment;
(k) preference of employment at the time of, or

during, employment by reason of being or not
being a member of an organization of employ-
ees;

(l) non-employment by reason of being or not
being a member of an organization of employ-
ees; or

(m) any matter relating to the matters described in
paragraph (j), (k) or (l);”

112 The question whether a policy to only offer employment
under a workplace agreement, is an “industrial matter”
within the meaning of the Act was considered by the
Industrial Appeal Court in the RGC case. In the RGC
case, RGC Mineral Sands Ltd and Westralian Sands Ltd
merged their operations. As a consequence of the merger,
18 RGC Mineral Sands Ltd employees were informed
they were to become redundant and they were offered
jobs by Westralian Sands Ltd as part of a program of
Western Sands Ltd to fill some 35 job vacancies. A term
on which Westralian Sands Ltd offered 35 jobs is that
those engaged must enter into a workplace agreement.

113 The Union sought to insert in the relevant award covering
employees of RGC Mineral Sands Ltd and Westralian
Sands Ltd the following clause—

“Operative Provisions
1. This clause shall apply to RGC Mineral Sands

Ltd and Westralian Sands Ltd and to each sub-
sidiary, whether direct or indirect, and each
holding company, whether direct or indirect,
of each of them and to each of their succes-
sors, assignees or transmittees, whether
immediate or not, to or of the whole of (sic)
part of either of any of their business (‘the
employer’).

2. Whenever the employer proposes to engage
any natural person to perform work which is
referred to in, or covered by wholly or in part,
a classification contained in this award the
employer shall offer to engage that person
pursuant to a contract of employment the terms
and conditions of which shall be those on
which persons already employed by RGC
Mineral Sands Ltd to perform like work are
employed. The offer shall not include any re-
quirement that there be a registered workplace
agreement.

3. Nothing herein shall prevent the employer
from also offering to engage the persons re-
ferred to in 2 hereof pursuant to a workplace
agreement provided that the offer of employ-
ment that shall be made to that person pursuant
to clause 2 hereof shall be made at the same
time as any offer to engage pursuant to a
workplace agreement.
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4. Where the employer offers employment on the
basis of a workplace agreement as well as on
the basis set out in clause 2 hereof the em-
ployer shall, at the same time, provide a written
statement to the person as follows—

‘Important Notice to Prospective Employee
You are being offered employment with
[insert name of employer] on 2 alternative
bases. You have the choice as to which ba-
sis upon which you will be employed.
The first choice is employment under a con-
tract of employment to which the Mineral
Sands Industry Award applies. The WA In-
dustrial Relations Commission can make
orders affecting this type of employment.
The second choice is pursuant to a
workplace Agreement to which no award
applies. The WA Industrial Relations Com-
mission cannot make orders affecting this
type of employment.
This is an important decision for you to
make. Your decision will irrevocably affect
many matters in your employment for as
long as that employment lasts and after-
wards.
You should take expert advice as to these
2 different forms of employment before
you decide which one to take.
You can obtain advice from any of the fol-
lowing—

The Australian Manufacturing Workers
Union

Telephone: 9481 1511

The Australian Workers Union

Telephone: 9221 1686

The Construction Forestry Mining
Energy Union of Australia

Telephone: 089734 5600'
5. Where the employer offers employment pur-

suant to a workplace agreement the agreement
offered shall contain a dispute settlement
clause which provides for—

5.1 representation of the employee, at the
employee’s option, throughout the pro-
cedure by a person or union of the
employee’s choice; and

5.2 determination, after no more than a
reasonable number of intermediate
steps, of any dispute between the em-
ployer and employee by an arbitrator
constituted by a Commissioner of the
WA Industrial Relations Commission
appointed by the Chief Commissioner.”

114 In the RGC case it was argued that “there can be no
sufficient connection between an offer to employ pursuant
to a workplace agreement and the work, privileges, rights
and duties of employers or employees because, if the offer
is accepted s7(B) of the Act has the effect that they are
not employers or employees as defined in s7(1) of the
Act. Parker J (with whom Kennedy J agreed) held the
argument at [88]; page 2447—

“fails to recognise, however, that when the offer of
employment is made it is an offer of an “employer”
as defined, to a prospective “employee” as defined
(NB par (b) of the definition of employee in s.7(1)
IR Act). If there is a refusal of an employer to em-
ploy a person or a group of persons there will be no
workplace agreement between them.”

115 Parker J also held at [62]; page 2444—
“The refusal, as a matter of policy, of an employer
to employ a class of persons, such as members of a
union, or to give preference over others to one class
of persons, would appear to “relate to” a “refusal to

employ” and so be within the ambit of the notion in
par (c) of a “refusal to employ” a class of persons in
an industry. In turn this would appear to “affect or
relate to” the “rights of an employer” to determine
the type qualities and qualifications of employees
which the employer employed in its industry.”

116 Parker J considered the decision of the Full Court in the
Master Builders and Contractors Association of Western
Australia v Wolff and Others (1938) 41 WALR 59 and at
paras 63 and 64 his Honour said:

“That decision confirms, in my view, the apparent
effect of the words of the definition that an indus-
trial matter may include a requirement that an
employer employ an individual employee or a class
of employees, whether by reference to membership
of a union or some other quality. That being so, it
would seem necessarily to follow that a refusal by
an employer to employ a particular employee or class
of employees in an industry may also be an indus-
trial matter.
These matters may be seen to affect or relate to the
rights of an employer or of employees in the indus-
try to determine whom to employ in the industry.
Necessarily, that also affects who may be employ-
ees in the industry.” (our emphasis).

117 After reviewing a long line of authorities in which the
scope of the definition of an “industrial matter” in s.7(1)
was considered, Parker J said at para 69:

“In my respectful view these decisions correctly fo-
cus attention on the terms of the definition of
industrial matter and illustrate something of the
breadth of the true scope of the general introductory
words, as well as of par (c). The decisions give rise
to the following propositions. A refusal by an em-
ployer in an industry to employ a person or a class
of persons may be an industrial matter even though
that person or class of persons is not employed by
the employer and has never been employed by that
employer in the past. An employer in an industry
may be directed to give preference of employment
to a class of persons when employing persons. Fur-
ther, an employer may be obliged when seeking to
employ a person in a vacancy to make an offer of
employment to a particular person or a class of per-
sons, at least where that person or that class are then
employed by some employer in the same industry.
The decisions may well stand as authority for more
than these propositions, but they are enough for
present purposes.”

118 In considering the facts of the case, [80] 2447 Parker J
held that Westralian Sands Ltd in committing itself to a
policy that in filling its existing vacancies it would only
employ persons who agreed to enter into workplace
agreements and by indicating that it would continue to
refuse to employ in the vacancies it is offering persons
who comprise an identifiable class (ie those who wish to
be employed pursuant to the Award that would apply if
no workplace agreement is entered into), it would be open
to the Commission to conclude that the application raised
a matter within the definition of an “industrial matter”
being, or relating to, a refusal by Westralian Sands Ltd to
employ in the industry that class of persons.

119 Parker J also observed at [81]; page 2447 that:
“It is also possible that, insofar as WSL may offer
employment to persons then employed by RGC, the
reasoning in Totalisator Agency Board v Federated
Clerks Union might also provide a basis on which a
more limited industrial matter could be seen to arise.
It is unnecessary to explore that further at the present
time. The observations that follow would appear to
be generally applicable also to that situation should
it arise.”

120 In Totalisator Agency Board v Federated Clerks Union
(1980) 60 WAIG 624 (Brinsden J with whom Smith J
concurred at 627) held that an application for an order
requiring various government Respondents to an award
when employing persons to give preference of
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employment to persons who are employees of any
government Respondent employer, was a matter which
affects or relates to the rights and privileges of a worker
in an industry, that industry being the industry of the
worker, namely the clerks industry.

121 After considering the facts in issue in the RGC Case Parker
J then went on at [82-85]; page 2447 to observe—

“The immediately preceding paragraphs should not
be taken to indicate any concluded view that all as-
pects of the proposed amendment to the award relate
sufficiently to the industrial matter which has been
identified so as to be within the jurisdiction of the
Commission pursuant to s.23(1) IR Act, or to be
within its power to “deal with” that industrial mat-
ter. On the contrary, at first blush most of the
proposed clauses of the amendment could be seen
to be pursuing industrial matters and objectives other
than the refusal to employ. For example, the pro-
posed subclause (1) of the amendment seeks to bind
a number of theoretically potential employers in the
industry but which are not presently employers and
which have not refused to employ. It is not immedi-
ately apparent how such parties are in any adequate
way related to the refusal of WSL to employ a class
of persons. The proposed subclause (2) seeks to com-
pel WSL to offer employment on terms that are above
those determined by the existing award. The claim
that above-award conditions be offered on the face
of it would suggest that an industrial object is being
pursued which is quite different from the refusal to
employ in the industry and, in any event, is not im-
mediately apparent how the two might be sufficiently
related. The proposed subclause (4) is seeking to deal
with the choice by an employee whether to agree to
be employed pursuant to a workplace agreement or
pursuant to the award. It is not immediately appar-
ent that there is a sufficiently direct relationship
between that choice by an employee and the juris-
dictional fact, ie the refusal of the employer to employ
a class of persons in the industry.
The proposed amendment to the award to add
subclause (5) also appears to give rise to jurisdic-
tional problems as it is not apparent that there can
be a sufficient relationship between it and the re-
fusal of the employer to employ a class of persons.
It seeks the inclusion of a specific clause in any
workplace agreement. The subject matter and terms
of a workplace agreement are governed by the WPA
Act. In particular it is to be noted that given the terms
of Part IA of the IR Act, there appears to be an ob-
stacle to the terms of a workplace agreement being
the subject of an industrial matter within the mean-
ing of the IR Act.
Hence, while it may be open to the Commission to
find there is an industrial matter revealed by the ap-
plication, were the Commission to be persuaded it
should deal with the matter and to order an amend-
ment to the award, the amendments proposed by the
application, for the most part, may not prove to be
within the Commission’s power to “deal with” the
industrial matter.
These matters, however, may come to be considered
in greater depth at some later time.”

122 Mr Le Miere submitted that sub-clauses (1) and (4) of
the proposed award amendment and the observations of
Parker J in respect of these clauses in the RGC case are
relevant to the clause which is sought by the Union in
this case. It is argued that in this matter the amendments
sought are substantially the same as sub-clause 5(2) and
(4) of the RGC case. In relation to sub-clause (1) of the
clause sought in the RGC case it is submitted that the
reasoning that sub-clause (1) was beyond power was
because the clause sought to bind a number of
theoretically potential employers in the industry which
are not presently employers who have not refused to
employ, can be applied to the common rule Respondents
to the Award. The argument is that employer parties to
the Award are the named Respondents, where as other

employers in the industry are not parties to the Award
notwithstanding the effect of s 37(1) of the Act to bind
these employers and the later group are in the same
position as successors and assignees.

123 It was conceded by Mr Le Miere that a refusal by a
Respondent to the Award to employ a person who wishes
to be employed pursuant to the Award is an “industrial
matter” but he says that the refusal by other employers in
this industry is not capable of founding the jurisdiction
of the Commission.

124 We are of the view that the observations of Parker J in
relation to the proposed sub-clause (1) in the RGC case
can be distinguished. Firstly sub-clause 1 of the
amendment sought in the RGC case sought to bind each
subsidiary of RGC Minerals Sands Ltd and Westralian
Sands Ltd and each of their successors, assignees or
transmittees. The proposed clause in this matter seeks to
only bind the Respondents to the Award who are parties.
Other employers in the industry are bound to comply with
the Award not by the terms of the Award but by the
operation of s.37(1) of the Act. As such they are not
“theoretically potential employers in the industry”.
Secondly the evidence in the RGC case established that
Westralian Sands Ltd had a policy that it would only
engage employees on workplace agreements and not
otherwise. There was no evidence that such a policy
extended to any other employer in the industry. Further
although evidence of a refusal to employ only applied to
RGC Mineral Sands Ltd and Westralian Sands Ltd, it is
our view the Commission in this case has before it
evidence which establishes that there is a widespread and
growing practice by employers in the industry to offer
employment to prospective employees pursuant to
workplace agreements only.

125 Mr Le Miere argues that sub-clause (4) of the RGC
proposed award amendment raised a similar claim to the
Award amendment sought in this case. Sub-clause (4)
sought to deal with the choice by an employee whether
to agree to be employed pursuant to a workplace
agreement or pursuant to the relevant award. It was
doubted by Parker J whether there was a sufficiently direct
relationship between that choice by an employee and the
jurisdictional fact, ie the refusal of the employer to employ
a class of persons in the industry.

126 It is our view that it is difficult to maintain the argument
that sub-clause (4) of the RGC proposed award
amendment is the same as the obligation sought to be
created by the Union in this matter. Sub-clause (4)
considered in RGC is distinguishable from the clause
sought by the Union in this case. Firstly, the terms of
sub-clause (4) in RGC required notice to be provided to
a prospective employee advising that the employee had a
choice whether he or she wished to be employed pursuant
to the terms of the relevant award or to a workplace
agreement. Further, the clause suggested that expert
advice should be sought by the employee and advised
that three Unions could be contacted for advice. No
obligation was raised in sub-clause (4) requiring an
employer to provide a choice to prospective employees.
That obligation was sought to be created in sub-clause
(3) of the RGC proposed award amendment.

127 For the reasons set out below in relation to the merits of
the Union’s claim and the form of the Award amendment
we propose, the argument in relation to this issue falls
away because the award amendment which we propose
shall be made has a direct relationship between the choice
of an employee and the jurisdictional fact, ie the actual
refusal of the employer to employ a class of persons in
the industry.

128 Further the argument that the application to amend the
Award does not raise an industrial matter in that it relates
to a refusal by employers in the industry to employ, who
are not parties to the Award, is in our view misconceived.
The proposed Award provision extends expressly to
Respondents to the Award. The Respondents to the Award
are the named parties to the Award who are named in
Schedule B of the Award. Pursuant to s.37 of the Act the
Award extends to all employers in the contract cleaning
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industry who employ employees in the callings mentioned
in the Award. In our view it could not possibly be the
case that an industrial matter could exist between an
employer as a named party to the Award and an employee
or class of employees arising from a refusal to employ
on the one hand, and not exist in precisely the same
circumstances save for the fact that the employer is bound
by the Award by common rule. Whilst parties to an award
of the Commission have a particular status under the Act,
s.37, in so far as it deals with the binding force of an
award, draws no such distinction in terms. Moreover, it
would appear passing strange, if the respondents’
submissions were correct, that those same common rule
respondents are able, in their own right, to bring an
application to vary the Award by which they are bound:
s.40(2) of the Act.

129 Mr Le Miere made a submission that the proposed
Award variation does not relate to the mode, terms
and conditions of employment within the meaning of
“industrial matter” in s.7(1) of the Act. It is contended
that the mode of employment refers to the particular
form, manner or variety of employment, in particular
the mode of employment refers to such matters as full-
time or part-time, casual or permanent employment.
It does not refer to the legal instrument by which the
employment relationship is  regulated, so the
submission went.

130 Having regard to our conclusion that the Union’s
application raises a matter that relates to a refusal to
employ any class of persons, and is thus an industrial
matter, it is not necessary to determine whether this
submission is correct. Notwithstanding that it is not
necessary to decide this issue, it is notable that Isaacs
and Rich JJ in Australian Tramway Employees
Association v Prahran and Malvern Tramway Trust
(1913) 17 CLR 680 at 693 observed that the meaning of
“terms” and “conditions” of employment are very wide
and said—

“The ‘terms’ of employment are the stipulations
agreed to or otherwise existing on both sides upon
which the service is performed. The ‘conditions’ of
employment include all the elements that constitute
the necessary requisites, attributes, qualifications,
environment or other circumstances affecting the
employment.”

Given the breadth of meaning of this provision, it may
well be open to conclude that such may provide a basis
to ground jurisdiction.

Wage Fixing Principles
131 The Union contends that the Commission is bound to act

consistently with, to apply and give effect to the Wage
Fixing Principles in every matter before it is insofar as
the Principles apply. Further that in this matter the
Commission should apply Principles 1, 10 and 11(c) of
the State Wage decision [2000] WAIRC 108; (2000)
80 WAIG 3379.

Principle 1 provides—
“Existing wages and conditions in awards and rel-
evant agreements of the Commission constitute the
safety net which protects employees who may be
unable to reach an industrial agreement.”

Principle 10 provides—
“An application or reference for a variation in wages
or conditions above or below the safety net will be
referred to the Chief Commissioner for determina-
tion by the Commission in Court Session.
A party seeking such a claim must support it with
material justifying—

• why the matter has not been progressed and/
or finalised pursuant to s.41 of the Act;

• why the matter has not been pursued under
any other Principle set out in this Statement;
and

• how in the discharge of its statutory function
to consider varying above or below the safety
net the Commission should take into account,

to the extent that it is relevant, each of the
matters identified in section 26 of the Act.

Provided that where parties to a single enterprise
specific award apply to vary the award by consent to
give effect to structural efficiency initiatives or pro-
ductivity based arrangements the Chief
Commissioner may allocate the matter to a single
Commissioner.”

Principle 11(c) provides—
(c) In the extension of an existing award to new

work or to award-free work the rates applica-
ble to such work will be assessed by reference
to the value of work already covered by the
award, providing structural efficiency consid-
erations including the minimum rates
adjustment provisions where relevant have
been applied to the award.”

132 In Robe River Iron Associates v The Amalgamated Metal
Workers’ and Shipwrights’ Union of Western Australia
(1993) 73 1993 WAIG Nicholson J (with whom Wallwork
and Owen JJ agreed) held that the effect of the State Wage
decision is the Commission is required to do more than
act consistently with the Principles, the Commission is
required to apply the Principles.

133 It is common ground that the Principles do not apply to
every application that is made to vary an award of the
Commission.

134 The Union argues that the application to amend the Award
is at law an extension of the award safety net to prospective
employees who are offered employment on condition that
they enter into a workplace agreement. On this footing it
is therefore submitted that given the terms of Principle 1,
the Commission must grant the application as to do so
would ensure the award safety net is extended to those
persons who would otherwise enjoy it. In the alternative,
Mr Schapper submitted that as a matter of discretion, the
Commission should have regard to, as a very relevant
consideration, the extension of the award safety net to
those employees.

135 Mr Le Miere contends that Principle 1 is not an operative
provision, in particular the terms of Principle 1 does not
authorise any award variation. Further it is submitted that
Principle 1 does not apply to persons who were not yet
employed. Mr Le Miere also contends that the minimum
conditions under a workplace agreement are those
prescribed in the Minimum Conditions of Employment
Act 1993 and not minimum conditions prescribed under
a relevant award. Accordingly the Principles do not require
that a prospective employee be offered employment under
the Award. The Chamber also makes a similar argument,
so too does the Minister for Labour Relations.

136 Further it is argued by the Minister, the Chamber and the
Mines and Metals Association that insofar as the
application purports to vary the Award above the safety
net of conditions, the application fails to comply with
Principle 10 in that insufficient material justifying the
application has been provided to the Commission.

137 Having considered the arguments put on behalf of all of
the parties and interveners it is our view that Principle 1
does not deal with offers to prospective employees.
Further it is doubtful whether Principle 11(c) applies to
this matter because until a contract of employment is
entered into it cannot be said there is any work that is
“award-free work” within the meaning of Principle 11.

138 However, if Principle 10 does apply we are of the view
that the Union has made a case out under Principle 10.

139 The evidence establishes the Union, the Chamber and a
not insignificant number of major employers in the
industry have had negotiations in an attempt to enter into
industrial agreements. It is clear that those negotiations
failed.

140 Principle 10 requires the Commission to take into account
to the extent that it is relevant each of the matters identified
in s.26 of the Act.

141 It is apparent from the evidence in this case that the matters
set out in s.26(1)(d)(i), (ii) and (iv) are not relevant in
relation to the claim in this case.
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142 Section 26(1) provides that: In the exercise of its
jurisdiction under the Act the Commission—

“(a) shall act according to equity, good conscience,
and the substantial merits of the case without re-
gard to technicalities or legal forms;

(b) …
(c) shall have regard for the interests of the persons

immediately concerned whether directly affected
or not and, where appropriate, for the interests of
the community as a whole; and

(d) shall take into consideration to the extent that it
is relevant—

(i) the state of the national economy;
(ii) the state of the economy of Western Aus-

tralia;
(iii) the capacity of employers as a whole or of

an individual employer to pay wages, sala-
ries, allowances or other remuneration and
to bear the cost of improved or additional
conditions of employment;

(iv) the likely effects of its decision on the
economies referred to in subparagraphs (i)
and (ii) and, in particular, on the level of
employment and on inflation;

(v) any changes in productivity that have oc-
curred or are likely to occur.”

143 It is our view that even if the Principles do not apply to
this matter, the Commission is in any event bound to
determine the application in accordance with the Act, and
is required to exercise its jurisdiction in accordance with
the matters set out in s.26.

Equity, good conscience and the substantial merits of the
case
144 The Union contends that the evidence given in these

proceedings shows that the policy of employers in the
industry of offering employment to prospective
employees only if they agree to enter into workplace
agreements is widespread. Further a consequence of the
policy is that a downward effect on wages and conditions
taken as a whole has occurred in the industry so that below
Award terms and conditions are being offered.

145 The evidence clearly establishes that the industry is highly
competitive; clients are highly price conscious and labour
constitutes about 70% of the cost of contract cleaning. It
is conceded by the parties and interveners that the total
cost of labour is less if the tender is made on the basis of
proposed workplace agreements.

146 Mr Schapper submitted that it is clear that if a contractor
can save even a small amount on labour costs the
contractor is able to reflect that in the tender price and
improve its competitive position. Further that the evidence
establishes the industry resisted the temptation to compete
between themselves at the expense of employees until
1998 when some of the major contractors started losing
work to those contractors that took up the policy to which
we have referred.

147 Having regard to all of the evidence particularly the
evidence given by Mr Bond and the evidence contained
in the witness statements of Mr Hyams and Ms Cappa
we find that there has been a shift in the industry “playing
field” from the tendering of work based on Award terms
and conditions to tenders based on proposed workplace
agreements which can result in a tender cost reduction of
approximately 20%. However savings of 20% may be as
Mr Le Miere submits in part savings in administrative
costs and achieving flexibilities such as an extension of
the spread of ordinary hours of work. The evidence of
Mr Bond in particular demonstrates that while some
savings are made from improvements in productivity,
including a reduction in administration and supervision
requirements a large part of the cost reduction comes from
a diminution of conditions of employment offered, in an
industry which employs largely unskilled and semi-skilled
employees, who could be readily categorised as being
amongst the lower paid.

148 It is also clear from the evidence that the effect of the
policy is that since 1998 a downward effect on wages
and conditions in the industry has occurred. In part,
support for this finding can be found in the evidence of
Ms MacTiernan whose uncontested evidence is that Mr
Berry from Arrix Integrated informed her that it was his
view that workplace agreements were wrecking the
industry, cleaners were losing income and employers were
losing profits and the only persons gaining were the
clients. Arrix Integrated sought leave to be heard as an
intervener in these proceedings and no evidence was
adduced on behalf of Arrix Integrated or by any other
party or intervener to contradict Ms MacTiernan’s
evidence. Further it is apparent from the following
submissions that were made by the Guild to the Chief
Executive Officer of the Department of Productivity and
Labour Relations on 12 October 2000 (as a part of the
review of minimum rates of pay under part 3 of the
Minimum Conditions of Employment Act 1993) that a
substantial number of employers in the industry share
the view that minimum rates of pay in the industry should
be equal to the Award rate of pay. The submission made
on behalf of the Guild by the Guild’s Executive Director
is as follows—

“The Guild recommends that the minimum clean-
ers’ wage equal the appropriate award rate.
The industry is of the view that the minimum wage
should be raised as a matter of urgency to achieve
the above.”

149 In these proceedings the Commission invited the Guild
to respond to questions as to the relationship between
that submission and its submission to the Commission in
this matter, that it did not seek a “level playing field”.
The Guild provided written submissions in relation to
the fore mentioned submission in particular whether the
Guild’s opinion had changed at the conclusion of the
submissions in this matter.

150 In response to the Commission’s invitation the following
written submissions were filed on behalf of the Guild:

“1. The position of the Master Cleaners Guild of
Western Australian Inc. (“the Guild”) is that it
has informally lobbied the relevant State Minis-
ters since shortly prior to the enactment of the
Minimum Conditions of Employment Act 1993,
to increase the minimum hourly rate of pay.

2. In this regard, the Guild’s position has not al-
tered.

3. In 2000, the Guild took the significant step of
adopting an official policy position on this issue.
Discussions were held with both the Government
and Opposition labour portfolio holders to con-
vey the Guild’s longstanding view that the
minimum adult hourly rate of pay as prescribed
in the Minimum Conditions of Employment Act
1993, which is currently $9.20 per hour, should
be raised to an amount equivalent to the division
of the Contract Cleaners Award 1986 weekly rate
for adult employee cleaners, which is currently
$11.56 per hour.

4. The Guild does not want and has never sought
standard terms and conditions of employment
within the contract cleaning industry. To raise the
minimum hourly rate of pay contained in the
Minimum Conditions of Employment Act 1993.

5. The intention of the Guild in its submission to
the Chief Executive Officer of the Department of
Productivity and Labour Relations dated 12 Oc-
tober 2000 as part of its Adult Wage Review was
for an upward adjustment in the minimum hourly
rate of pay to be set in the Minimum Conditions
of Employment Act 1993. The Guild has not
sought to alter the range of industrial instruments
available at present.

6. The Guild sought, through the Minimum Condi-
tions of Employment Act 1993, that cleaners in
Western Australia earn, as a minimum, no less
than the hourly rate of $11.56, irrespective of the
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balance of the terms and conditions of employ-
ment contained in the instrument by which they
are bound.”

151 It can be inferred from these submissions and from the
submissions made on behalf of the other parties and
interveners and from the evidence before the Commission
relating, in particular, to the basis of tendering for
contracts that the terms and conditions being offered in
the industry under workplace agreements are unlikely to
be conditions that are better than Award conditions. On
the contrary, they are lesser conditions. We are satisfied
that it is appropriate to draw such an inference and we do
so. We conclude that because of the exclusive nature of
offers of employment pursuant to workplace agreements,
such offers containing conditions and rates which are
substantially lower than those provided by the Award,
and that it is only in a limited range of areas that employees
are being offered work other than exclusively on such a
basis, that opportunities for employment in the industry
at Award rates and conditions are becoming increasingly
limited. The employers compete for work available from
other organisations and businesses, which are aware of
the opportunities for reduced costs, and accordingly, place
pressure on the industry to utilise those cost reduction
opportunities.

Capacity of Employers to Pay
152 No submission has been made on behalf of any party or

intervener that employers in the industry do not have the
capacity to pay Award rates of pay and conditions of
employment.

Changes in Productivity
153 It is contended on behalf of the Guild that the Award

provides for rigid working arrangements and the
consequence of such arrangements is that Award
conditions prohibit improvement in productivity. If that
is the case there is provision in the Award that provides
for inflexible work practises to be removed and it is open
to the parties to the Award and Respondents bound by
common rule to utilise the award modernisation procedure
in clause 29 of the Award.

154 Clause 29 of the Award provides—
“(1) The parties to this award are committed to co-

operating positively to increase the efficiency and
productivity of the industry, and to enhance the
career opportunities and job security of employ-
ees in the industry.

(2) At each plant or enterprise a consultative mecha-
nism may be established by the employer, or shall
be established upon request by the employees or
their Union. The consultative mechanism and pro-
cedure shall be appropriate to the size, structure
and needs of that plant or enterprise and shall be
agreed between the employer and the Union.

(3) Where a consultative committee is established, it
will be free to address any matter which is con-
sistent with the objectives of subclause (1) of this
clause. Where matters addressed concern award
provisions then the Union shall be notified and
invited to attend consultative committees.

(4) Discussions that take place will have regard to
the following requirements—

(a) the changes sought shall not affect provi-
sions reflecting State standards;

(b) the majority of employees affected by the
change at the plant or enterprise must genu-
inely agree to the change;

(c) any agreement shall not, in the context of
a total package, provide for a set of condi-
tions of a lesser standard than that provided
by the award and no employee shall have a
lesser income as a result of the conditions
provided for in such agreement;

(d) the Union must be a party to any agree-
ment which affects the wages and/or
conditions of employment of employ-
ees;

(e) the Union shall not unreasonably oppose
any agreement;

(f) any agreement relating to award matters
shall be subject to approval by the Western
Australian Industrial Relations Commis-
sion and, if approved, shall operate as a
schedule to this award and take precedence
over any provision of this award to the ex-
tent of any inconsistency;

(g) if agreement cannot be reached on a par-
ticular issue, then the matter may be
referred to the Western Australian Indus-
trial Relations Commission for
determination.”

155 Further it is open to the parties to the Award to make an
application to amend the Award under Principle 10 of the
State Wage Principles, yet no evidence was adduced or
submissions made to the Commission that suggests that
the employers have made such applications.

Public Interest
156 The Mines and Metals Association argues in its written

submissions that the legislative framework gives
precedence to the WPA (and the system of workplace
agreements offered under it) over the Act (and its system
of awards and enterprise agreements).

157 The Minister submits that the WPA is directed to
providing employers and employees the freedom of
choice to directly negotiate conditions relevant and
appropriate to their individual workplaces and their
business requirements. Further, that a consequence of
granting the Union’s application would be to defeat the
stated intention of Parliament. The then Minister for
Labour Relations in a second reading of the Workplace
Agreement Bill said at page 1450 of Hansard on 8 July
1993—

“The Bill is an essential ingredient of the Govern-
ment’s pre-election commitment to the better
management of the State’s economy and more jobs.
The Government holds that only by providing work-
ers and employers with choices and freeing them
from the rigidity of the present Industrial Relations
system will genuine opportunities for increased pro-
ductivity and wealth creation occur. Such stimulation
is essential if real and lasting jobs are to be devel-
oped …… the essential themes under pinning this
Industrial Relations legislation are—

• to enable better co-operation and communi-
cation between employers and employees;

• to provide for a simpler more efficient sys-
tem;

• to establish greater protection of individual
rights; and

• to ensure a clear recognition of collective
rights and responsibilities.”

158 A similar submission was made on behalf of the Minister
in the RGC case. It was held by the majority of the
Industrial Appeal Court that the second reading speech
does not deal with the situation where there is a decision
or policy by an employer choosing to employ only on
the basis of a workplace agreement. (See RGC case at
[90-91]; 2448).

159 It is also argued on behalf of the Minister, the Chamber
and the Mines and Metals Association that if this
application is to succeed that there is no reason why this
decision will not flow on to other awards generally. The
Commission notes that the evidence in this case has
established the basis for its decision, and that is evidence
related to the particular policies, practices and their
consequences in and for this industry and its employers
and employees, and no others. There is no evidence before
us in this matter that other industries have a policy of
obtaining contracts for work by tendering for that work
based on rates and conditions that are overall less than
Award rates and conditions of pay. Ms Jackson testified
that there is no other industry that the Union covers that
has suffered a downward trend in wages and conditions
offered to prospective employees.
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160 In relation to the submissions made on behalf of the Mines
and Metals Association, it is plain that a decision of this
Commission in respect of this application could not flow
to the mining industry because mining employees in
general are not low-paid workers and the industry pays
much higher wages than the average. In a document
“Minerals and Energy in Western Australia, Bedrock of
the Economy 2001” and published by the Chamber of
Minerals and Energy of Western Australia Inc, at page
51 the average total earnings of employees for all
industries and for the mining industry between 1994 to
2000 are shown in graph form. That graph shows that the
average total earnings for employees in the mining
industry in 2000 were approximately $1,400 per week.

161 After having regard to all of the evidence given in these
proceedings and to the submissions made on behalf of
all of the parties and intervenors we have concluded that
the Union’s application to vary the Award should be
granted. However we are of the view that after having
regard to the jurisdictional arguments in respect of “refusal
to employ” and the uncontroverted evidence of Mr Bond
that some prospective employees may wish to be
employed under the terms of a workplace agreement, the
Award should be varied by the insertion of a clause in the
following terms—

“Where an offer of employment is made by a Re-
spondent to a prospective employee and the offer is
subject to the prospective employee entering into a
workplace agreement the following provisions shall
apply—

(1) If the prospective employee advises the Re-
spondent he/she wishes his/her terms and
conditions of employment to be regulated by
the award and the Respondent refuses to em-
ploy the prospective employee on that basis,
the Respondent is required to make a further
offer of employment. The further offer shall
be to engage the prospective employee pursu-
ant to a contract of employment which, if in
writing, is expressed to be not intended for or
capable of registration as a workplace agree-
ment and the terms which shall reflect those
of this award.

(2) Nothing in sub-clause (1) of this clause shall
prevent the Respondent from making a fur-
ther offer to engage the prospective employee
pursuant to a workplace agreement at the same
time as an offer to engage is made under sub-
clause (1) of this clause.

(3) For the purposes of this clause “prospective
employee” means any person a Respondent
proposes to engage as an employee to perform
work any part of which is referred to or cov-
ered by a classification contained in the
award.”

Operative Date
162 As to the question of operative date, the Union argues

that there ought be retrospectivity on the basis that
employers have been aware of the application for some
time and the employers’ policy, which created the need
for the application, commenced in 1997. The employers
argue against retrospectivity particularly on the basis of
the tendering process and the awarding of contracts, which
means that a retrospective award amendment might place
upon the industry the need to revise contacts to provide
for changes, which will effect the profitability of any
contract.

163 The history of this application is that the notice of
application was filed on 28 June 2000. It was served on
the respondents on 29 June 2000. On 20 July 2000, the
Union wrote to the Chief Commissioner seeking the
matter be brought on for hearing and determination by a
Commission in Court Session. The matter was then
allocated to Scott C and following a conference where it
became clear that conciliation was unavailing was referred
to the Commission in Court Session for hearing and
determination. A number of conferences were convened
for the purpose of facilitating the hearing of the matter.

The hearing was set down for 19 and 20 October 2000
and additional dates were allocated when it became clear
that the matter would not be completed within two days.
The hearing concluded on 22 December 2000. The
Commission in Court Session moved to ensure that the
hearing of the matter was concluded expeditiously. It
could not be said that there was any unreasonable or
unexplained delay in the hearing of the matter.

164 Section 39(3) of the Act, provides that the Commission
may give retrospective effect to this application, where
there is no agreement or if there are special circumstances
which make it fair and right to do so.

165 Retrospectivity in decisions of the Commission usually
relates to rates of pay and conditions of employment,
which can be applied at any time, for example, through
back pay. However, it is not possible to apply
retrospectively a provision that requires certain actions
to be taken at a particular time, in this case, at the time of
recruiting staff. Those actions cannot be taken other than
at the time of recruitment. One cannot retrospectively
apply a recruitment condition to employees who have
already been offered and taken up employment. Such a
situation would be impracticable. Further, the employers
could not have anticipated the form of order which we
intend to issue, which is different from that sought by the
Union.

166 Even if there were some special circumstance, which in
isolation would make if fair and right to give retrospective
effect to the order, it would be necessary to weigh that
against the practicalities of the implementation of this
order. Any employer who has recruited employees using
a policy of offering employment only on the basis of a
workplace agreement until the date of the order, would
be in breach of the Award and subject to prosecution for
conduct that could not reasonably have been predicted.
We are satisfied that there are no special circumstances
that make it fair and right to award retrospectivity. The
Award amendment shall apply from the date of the order.

2001 WAIRC 02669
CONTRACT CLEANERS AWARD, 1986.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES AUSTRALIAN LIQUOR,
HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
AIRLITE CLEANING PTY LTD AND
OTHERS, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH

DELIVERED MONDAY, 30 APRIL 2001
FILE NO/S APPLICATION 975 OF 2000
CITATION NO. 2001 WAIRC 02669
__________________________________________________________________________

Result Award Varied
Representation
Applicant Mr D H Schapper of counsel
Schedule B Respondents

Mr R L Le Miere QC and Mr H Downes
agent on behalf of—

Airlite Cleaning Pty Ltd
Linfoot Cleaning Service
Berkeley Challenge Property Services
Pty Ltd
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Interveners
Mr R L Le Miere QC and Mr H Downes
agent on behalf of—

Delron Cleaning Pty Ltd
Jastaine Pty Ltd trading as Jason
Cleaning Services
Mango Hill Pty Ltd trading as Arrix
Integrated
Narnook Pty Ltd trustee on behalf of
the Myles Family Trust trading as
Morley General Cleaning Service
Neatclean Pty Ltd
Oaktex Holdings Pty Ltd trading as
Makedonia Cleaning Services
Prestige Property Services
Quirk Holdings Pty Ltd
Westralian Pty Ltd

Ms C Fitz Gibbon of counsel and Mr G
Blyth on behalf of—

Mulder Family Trust t/a Leeder
Cleaning Services
Gracetown Holdings Pty Ltd trading
as Elite Carpet Dry Cleaning
Woodglen Investments Pty Ltd trading
as J R’s Cleaning Service
Dew Cleaning Services

Mr R J Andretich of counsel on behalf
of—

Hon Minister for Labour Relations
Mr G Blyth on behalf of—

Chamber of Commerce and Industry
Western Australia

Mr A J Power of counsel, and later Mr R
Gifford, on behalf of—

Australian Mines and Metals Associa-
tion

` Mr O Moon on behalf of—
Master Cleaners Guild of Western
Australia

__________________________________________________________________________

Order.
HAVING heard Mr D H Schapper, of counsel, on behalf
of the Applicant and Mr R L Le Miere, QC, and Mr H
Downes agent on behalf of Schedule B Respondents and
interveners, Ms C Fitz Gibbon, of counsel, and Mr G Blyth
on behalf of the Chamber of Commerce and Industry of
Western Australia and on behalf of various Respondents,
Mr R J Andretich, of counsel, on behalf of the Hon Min-
ister for Labour Relations, Mr A J Power, of counsel, and
later Mr R Gifford, on behalf of the Australian Mines and
Metals Association and Mr O Moon on behalf of the Mas-
ter Cleaners Guild of Western Australia the Commission,
pursuant to the powers conferred on it under the Indus-
trial Relations Act, 1979 hereby orders—

THAT the Contract Cleaners Award, 1986 No. A6 of
1985 be varied in accordance with the following Sched-
ule and that such variation shall have effect from the date
hereof.

(Sgd.) P.E. SCOTT,
[L.S.] Commission in Court Session.

Schedule.
1. Clause 2.—Arrangement: Delete this clause and insert

the following in lieu thereof—
2.—ARRANGEMENT

1. Title
1B. Minimum Adult Award Wage

2. Arrangement
3. Area and Scope
4. Term

5. Definitions
6. Hours
7. Overtime
8. Shift Work
9. Higher Duties

10. Contract of Service
10A. Freedom of Choice

11. Breakdowns
12. Absence Through Sickness
13. Holidays
14. Annual Leave
15. Time and Wages Record
16. Maternity Leave
17. No Reduction
18. Special Rates and Conditions
19. Fares, Travelling Time and Transport
20. Wages
21. Long Service Leave
22. Payment of Wages
23. Posting of Awards and Notices
24. Location Allowances
25. Compassionate Leave
26. Part-Time Employees
27. Effect of 38 Hour Week
28. Dispute Settlement Procedures
29. Award Modernisation and Enterprise Consultation

Appendix—Resolution of Disputes Requirements
Schedule A—Parties to the Award
Schedule B—Respondents
Schedule C—Liberty Reserved
Appendix—S.49B—Inspection Of Records Require-
ments

2. Clause 10.—Contract of Service: Immediately
following Clause 10.—Contract of Service insert a new
number, title and clause, Clause 10A.—Freedom of Choice
as follows—

10A.—FREEDOM OF CHOICE
Where an offer of employment is made by an em-
ployer to a prospective employee and the offer is
subject to the prospective employee entering into a
workplace agreement the following provisions of this
clause shall apply—

(1) If the prospective employee advises the employer
he/she wishes his/her terms and conditions of em-
ployment to be regulated by this award and the
employer refuses to employ the prospective em-
ployee on that basis, the employer is required to
as soon as reasonably practicable make a further
offer of employment to that prospective em-
ployee. The further offer shall be to engage the
prospective employee pursuant to a contract of
employment which is expressed to be not intended
for or capable of registration as a workplace agree-
ment and the terms of which shall reflect those
of this award.

(2) Nothing in sub-clause (1) of this clause shall pre-
vent the employer from making a further offer to
engage the prospective employee pursuant to a
workplace agreement at the same time as an of-
fer to engage is made under sub-clause (1) of this
clause.

(3) For the purposes of this clause: “prospective
employee” means any person an employer pro-
poses to engage as an employee to perform work
any part of which is referred to or covered by a
classification contained in this award.
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2001 WAIRC 02704
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
AIRLITE CLEANING PTY LTD AND
OTHERS, RESPONDENTS

CORAM COMMISSION IN COURT SESSION
COMMISSIONER P E SCOTT
COMMISSIONER S J KENNER
COMMISSIONER J H SMITH

DELIVERED FRIDAY, 4 MAY 2001
FILE NO APPLICATION 975 OF 2000
CITATION NO. 2001 WAIRC 02704
_________________________________________________________________________

Result Award Varied
Representation
Applicant Mr D H Schapper of counsel
Schedule B Respondents

Mr R L Le Miere QC and Mr H Downes
agent on behalf of—

Airlite Cleaning Pty Ltd
Linfoot Cleaning Service
Berkeley Challenge Property Services
Pty Ltd

Interveners
Mr R L Le Miere QC and Mr H Downes
agent on behalf of—

Delron Cleaning Pty Ltd
Jastaine Pty Ltd trading as Jason
Cleaning Services
Mango Hill Pty Ltd trading as Arrix
Integrated
Narnook Pty Ltd trustee on behalf of
the Myles Family Trust trading as
Morley General Cleaning Service
Neatclean Pty Ltd
Oaktex Holdings Pty Ltd trading as
Makedonia Cleaning Services
Prestige Property Services
Quirk Holdings Pty Ltd
Westralian Pty Ltd

Ms C Fitz Gibbon of counsel and Mr G
Blyth on behalf of—

Mulder Family Trust t/a Leeder Clean-
ing Services
Gracetown Holdings Pty Ltd trading
as Elite Carpet Dry Cleaning
Woodglen Investments Pty Ltd trad-
ing as J R’s Cleaning Service
Dew Cleaning Services

Mr R J Andretich of counsel on behalf
of—

Hon Minister for Labour Relations
Mr G Blyth on behalf of—

Chamber of Commerce and Industry
Western Australia

Mr A J Power of counsel, and later Mr R
Gifford, on behalf of—

Australian Mines and Metals
Association

Mr O Moon on behalf of—
Master Cleaners Guild of Western
Australia

__________________________________________________________________________

Supplementary Reasons for Decision.
1 THE COMMISSION IN COURT SESSION: Following

the issuing of the Reasons for Decision and the Minutes
of Proposed Order, the Union advised the Commission
that it wished to speak to the Minutes and proposed some
changes to the terms of the proposed Order. The
respondents indicated that a number of those changes
were agreed. Those agreed changes are to be incorporated
in the Order.

2 As to the disputed changes proposed by the Union they
are firstly that the word “employer” be substituted for
the word “Respondent” wherever it occurs within the
Minutes of Proposed Order. The Union says that this is
on the basis that the Award refers to employers rather
than respondents, that the suggested change would
provide consistency of wording throughout the Award,
and avoid any argument that the clause is applicable only
to named respondents. The respondents say that the
Reasons make clear in paragraph 128 that it was the
Commission in Court Session’s intention that the clause
apply only to named respondents. We do not agree with
this submission that the proposed clause is to be so limited.

3 We agree with the changes suggested by the Applicant
on the basis that it was the Commission’s intention that
all employers bound by the Award whether they be named
respondents or bound by common rule, would be subject
to this decision. There is no reason for the clause to be
limited to only the named respondents.

4 The second issue raised by the Union is that it seeks to
have the words “or fails” inserted into subclause (1) after
the words “and the employer refuses”. The Reasons for
Decision make clear that the Commission based its finding
of jurisdiction upon the refusal to employ. To add the words
suggested by the Union would add a dimension not
contemplated by the Reasons for Decision. Accordingly,
the addition of those words is not appropriate.

5 The third change suggested by the Union which was
opposed by the respondents is the insertion of the word
“immediately” into subclause (1) after the words “the
employer is required to”. The insertion of this word may
raise practical problems and an employer may be in breach
of the Award if, for any one of a number of practical
circumstances arising, the employer is not able to
immediately make a further offer of employment.
Accordingly, we have decided that the words “as soon as
reasonably practicable” more adequately reflect the
Commission’s intention and may cope with any difficulties
which may arise in the practical application of the provision.

PRESIDENT—
Matters dealt with—

2001 WAIRC 02703
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES KINGSCAPE HOLDINGS PTY LTD,

APPLICANT
v.
GARY KENNETH SMITH, DON
SAMUEL EVILL, RESPONDENTS

CORAM HIS HONOUR THE PRESIDENT P J
SHARKEY

DELIVERED THURSDAY, 3 MAY 2001
FILE NO/S PRES 8 OF 2001
CITATION NO. 2001 WAIRC 02703
_______________________________________________________________________________

Decision Application granted by consent.
Appearances
Applicant Mr O C Moon, as agent
Respondents Mr G T Stubbs (of Counsel), by leave
_______________________________________________________________________________
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Order.
This matter having come on for hearing before me on the 3rd
day of May 2001, and having heard Mr O C Moon, as agent,
on behalf of the applicant and Mr G T Stubbs (of Counsel),
by leave, on behalf of the respondents, it is this day, the 3rd
day of May 2001, ordered and declared by consent as fol-
lows—

(1) THAT the applicant has a sufficient interest as re-
quired by s.49(11) of the Industrial Relations Act
1979 (as amended) (hereinafter referred to as “the
Act”) and was therefore entitled to apply for the or-
ders which appear hereunder.

(2) THAT appeal No FBA 20 of 2001 has been insti-
tuted within the meaning of s.49(11) of the Act.

(3) THAT the order made by the Commission on the
20th day of April 2001 in applications Nos 1377
and 1378 of 2000 be and is hereby wholly stayed
pending the hearing and determination of appeal No
FBA 20 of 2001, or until further order, subject to
and conditional upon the applicant complying with
the orders and conditions hereinafter expressed.

(4) THAT the applicant herein shall make payment ac-
cording to orders 3 and 4, as ordered to be paid by
the Commission in its said order of the 20th day of
April 2001 in applications Nos 1377 and 1378 of
2000, into the Dwyer Durack Trust Account, the first
such payment to be made on or before the 11th day
of May 2001.

(5) THAT if any dispute as to the administration of the
said account shall arise the same shall be referred
forthwith to the Registrar of the Western Australian
Industrial Relations Commission for the time being,
whose decision in the matter shall be final and bind
all parties.

(6) THAT all or any liability for taxes or charges of any
kind which might become due and payable in re-
spect of such account shall be discharged by the
applicant who shall indemnify the respondents
against any claim in respect of the same.

(7) THAT in the event of any failure to comply with all
or any of these conditions, then there shall be lib-
erty to apply on 48 hours’ notice to revoke this order
or any part thereof, and/or for any other necessary
orders or directions.

(8) THAT in the event of the appeal herein being dis-
missed, then the monies in such account shall be
paid forthwith without any deduction to the respond-
ents.

(9) THAT in the event of the appeal herein being up-
held, then the monies in such account shall be paid
forthwith without any deduction to the applicant.

(10) THAT the President may at any time upon applica-
tion by any party hereto and without affecting the
generality of his ability to give further directions—

(a) Fix further conditions.
(b) Vary these orders.

(11) THAT there be liberty to apply on 48 hours’ notice
in relation to clarification of this order or for any
ancillary orders or directions necessary to achieve
what these orders require, save and except in rela-
tion to decisions made by the Registrar and pursuant
to order (5) hereof.

(Sgd.) P. J. SHARKEY,
[L.S.] President.

AWARDS/AGREEMENTS—
Application for—

ANTRON ENGINEERING INDUSTRIAL
AGREEMENT.

No. AG 178 of 1997.
2001 WAIRC 02765

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
APPLICANTS
v.
ARTHUR WILLIAM AND WENDY
MAXINE HUTCHINSON T/A
ANTRON ENGINEERING,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED THURSDAY, 3 MAY 2001
FILE NO AG 178 OF 1997
CITATION NO. 2001 WAIRC 02765
____________________________________________________________________________

Result Withdrawn
____________________________________________________________________________

Order.
WHEREAS on 5 August 1997 The Western Australian Build-
ers’ Labourers, Painters & Plasterers Union of Workers and
Other applied to the Commission to register an Agreement
pursuant to s.41 of the Industrial Relations Act, 1979; and

WHEREAS on 3 May 2001 the applicant unions sought
leave to withdraw the application; and

WHEREAS the Commission granted leave.
NOW THEREFORE pursuant to the powers vested in it by

the Industrial Relations Act, 1979, the Commission, hereby
orders—

THAT the application be, and is hereby, withdrawn.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

INFORM CONSTRUCTION ENTERPRISE
BARGAINING AGREEMENT 1996.

No. AG 337 of 1996.
2001 WAIRC 02766

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CONSTRUCTION, MINING,
ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
APPLICANT
v.
INFORM CONSTRUCTION PTY LTD,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED THURSDAY, 3 MAY 2001
FILE NO AG 337 OF 1996
CITATION NO. 2001 WAIRC 02766
____________________________________________________________________________

Result Withdrawn
____________________________________________________________________________
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Order.
WHEREAS on 17 December 1996 The Construction, Min-
ing, Energy, Timberyards, Sawmills and Woodworkers Union
of Australia—Western Australian Branch applied to the Com-
mission to register an Agreement pursuant to s.41 of the
Industrial Relations Act, 1979; and

WHEREAS on 3 May 2001 the applicant union sought leave
to withdraw the application; and

WHEREAS the Commission granted leave.
NOW THEREFORE pursuant to the powers vested in it by

the Industrial Relations Act, 1979, the Commission, hereby
orders—

THAT the application be, and is hereby, withdrawn.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

PUBLIC SERVICE
ARBITRATOR—

Awards/Agreements—
Variation of—

PUBLIC SERVICE ALLOWANCES (FISHERIES
AND WILDLIFE OFFICERS) AWARD 1990.

No. PSA A 5 of 1986.
2001 WAIRC 02583

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
INCORPORATED, APPLICANT
v.
EXECUTIVE DIRECTOR, FISHERIES
WESTERN AUSTRALIA,
EXECUTIVE DIRECTOR,
DEPARTMENT OF CONSERVATION
AND LAND MANAGEMENT,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 17 APRIL 2001
FILE NO/S P 17 OF 1999
CITATION NO. 2001 WAIRC 02583
____________________________________________________________________________

Result Discontinued
____________________________________________________________________________

Order.
WHEREAS on 20 September 1999 the Civil Service Asso-
ciation of Western Australia Incorporated applied to the
Commission for an order pursuant to the Industrial Relations
Act, 1979; and

WHEREAS on 26 May 2000 the Commission arbitrated on
which State Wage Principles applied and issued a Declaration
on 29 June 2000 and the matter was adjourned pending ad-
vice from the Applicant; and

WHEREAS on 17 April 2001 a Notice of Discontinuance
was filed, the Commission decided to discontinue the pro-
ceedings.

NOW THEREFORE pursuant to the powers vested in it by
the Industrial Relations Act, 1979, the Commission, hereby
orders—

THAT the application be, and is hereby, discon-
tinued.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

AGREEMENTS—
Industrial—Retirements from—

C. S. PERROTT INDUSTRIAL AGREEMENT.
No. AG 197 of 1997.

IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION

          No. 793 of 2001

IN THE MATTER of the Industrial Relations Act 1979

and

IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in

accordance with section 41(7) of the said Act
Carl Anthony George and Sandra Lee Perrott trading as C &
S Perrott will cease to be a party to the C S Perrott Industrial
Agreement No AG 191 of 1997 on and from the 8th day of
June 2001.

Dated at Perth this 9th day of May 2001.
J. A. SPURLING,

Registrar.

VENTARA HOLDINGS INDUSTRIAL AGREEMENT.
No. AG 367 of 1997.

IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION

No. 799 of 2001

IN THE MATTER of the Industrial Relations Act 1979

and

IN THE MATTER of the filing in the Office of the Registrar
of a Notice of Retirement from Industrial Agreement in

accordance with section 41(7) of the said Act
Ventara Holdings Pty Ltd will cease to be a party to the Ventara
Holdings Industrial Agreement No AG 367 of 1997 on and
from the 9th day of June 2001.

Dated at Perth this 10th day of May 2001.
J. A. SPURLING,

Registrar.

NOTICES—
Award/Agreement matters—

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Application No. A 2 of 2001

APPLICATION FOR AN AWARD

ENTITLED “BHP IRON ORE AWARD 2001”
On the 26 April 2001 a Notice of Application was published

in the Western Australian Industrial Gazette (81WAIG1003)
for a new Award, as entitled above, along with the parts of the
proposed Award that related to the area of operation or scope.
FURTHER NOTICE is given that a Notice of Answer and
Counter Proposal has been lodged in the Commission by BHP
Iron Ore Pty Ltd in which contains a “Counter Proposal
Award” Entitled “Iron Ore Production & Processing (BHP
Iron Ore Pty Ltd) Award No A2 of 2001.

As far as relevant, those parts of the proposed “Counter
Proposal Award” that relate to area of operation or scope are
published hereunder.
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3. AREA & SCOPE
3.1 This Award extends to and binds—

a) BHP Iron Ore Pty Ltd (“the Company”) and no
other employer;

b) the following unions—
• the Australian Workers’ Union, Western Aus-

tralian Branch, Industrial Union of Workers—
• the Automotive, Food, Metals, Engineering,

Printing & Kindred Industries Union of Work-
ers, Western Australian Branch;

• the Construction, Mining, Energy, Timber-
yards, Sawmills and Woodworkers Union of
Australia (WA Branch); The Communications,
Electrical, Electronic, Energy, Information,
Postal, Plumbing and Allied Workers Union
of Australia, Engineering and Electrical Divi-
sion, WA Branch;

• the Transport Workers Union of Australia,
Industrial Union of Workers, Western Austral-
ian Branch,

c) all employees employed by the Company in the
callings mentioned herein.

3.2 The Award is restricted in its operations to the land and
premises occupied and controlled by the Company between
the 18th and 26th parallel of South latitude.

A copy of the proposed “Counter Proposal Award” may
be inspected at my office at the AXA Centre, 111 St George’s
Terrace, Perth.

J.A. SPURLING,
Registrar.

23 May 2001.

INDUSTRIAL MAGISTRATE—
Complaints before—

IN THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA

HELD AT PERTH
Complaint No. 38 of 2000

Date Heard: 4 & 5 April 2001
Delivered: 2 May 2001

BEFORE: G. Cicchini I.M.
BETWEEN:

Paul Anthony Jones
Complainant

and
Barminco Pty Ltd

Defendant.
Appearances—
Mr G McCorry of Labourline—The Employment Law

Specialists appeared as agent for the Complainant.
Mr R H Gifford of Australian Mines and Metals Associa-

tion Inc appeared for the Defendant.

Reasons for Decision.
Factual Background
The defendant is and was at all material times a corporation

conducting business in Western Australia. It provided and
continues to provide mining and consultancy services to the
gold mining industry.

In about September of 1998 the complainant contacted the
defendant’s human resources section with a view to gaining
employment. As a consequence of his inquiry and his subse-
quent discussions with Peta, the defendant’s administrative
officer he was offered employment as a diamond driller. The
offer of employment was made in a letter addressed to the
complainant dated 14 September 1998 (Exhibit 3). On the

same day the complainant accepted the offer. The contract of
employment set out certain conditions of employment ex-
pressed to be as separate and additional to the conditions
prescribed by the AWU Gold (Mining and Processing) Award
No A1 of 1992 (the award). The agreement provided that the
complainant’s “minimum rates of earnings and base condi-
tions” were to be those prescribed by the award.

The complainant was engaged to work a three-week roster
comprising fourteen consecutive twelve-hour shifts. Those
shifts were made up of seven night shifts and seven day shifts.
They were to be followed by seven days of unpaid leave. He
was required to attend work at Darlot on a “fly-in and fly-out
basis”. The complainant did in fact carry out duties upon that
basis. The complainant was told that he would be paid a daily
rate of $225.00 for each twelve-hour shift worked at Darlot.
In fact he was paid $226.00 per shift. In addition to the $226.00
per shift flat rate paid the complainant and other drillers were
paid production bonuses. The rates applicable were at the dis-
cretion of the employer. The bonus was calculated by adding
the total amount of drilling done by all employees during the
pay period and dividing the sum obtained by the total number
of shifts worked by all employees during that pay period and
thereafter multiplying the sum obtained by the number of shifts
worked by the complainant in the pay period. Accordingly
the amount payable to the complainant for each three weekly
period differed dependant upon production. On the available
evidence the payment per shift inclusive of bonuses paid to
the complainant during his employment with the defendant
ranged between $325.00 and $373.61.

On or about 4 January 1999 the complainant suffered an
injury at work. The exact circumstances of how the complain-
ant came to suffer injury were not fully disclosed to the Court.
For my purposes it suffices to say that the complainant was a
passenger in a motor vehicle, which developed a serious me-
chanical fault resulting in an accident. By reason of the accident
he suffered a cut left eyebrow, a neck and whiplash injury.
Immediately following the accident, the “medics” treated the
complainant.  He did not work that day. He returned to work
the following day. He worked for the ensuing four days but
could not continue on account of headaches. Consequently
he flew back to Perth to be medically treated.

When medically examined the complainant was advised that
he had received a whiplash injury which had obviously re-
mained untreated. The complainant was unable to return to
his pre-accident occupation as a diamond driller on account
of such injury and was declared fit for light duties only.

Brian Smith, the defendant’s occupational health and safety
adviser managed the complainant’s workers’ compensation
case. Mr Smith, who was based in Kalgoorlie, was in regular
contact with the complainant and monitored his progress. In-
deed he received all progress medical certificates issued with
respect to the complainant and was responsible for the com-
plainant’s management with a view to his returning to his
pre-accident occupation.

Following the complainant’s medical assessment in Perth
the defendant arranged for him to work for an associated firm
namely CET Maintenance (CET) at Maddington. Mr Smith,
who organised the work, was told that the complainant would
be given light sedentary duties to perform but it appears from
the available evidence that that did not occur. The complain-
ant testified that on his first day with CET he was required to
sweep an enormous area. On the second day he was required
to grind a lengthy piece of steel using a nine-inch angle grinder.
The performance of such work according to the complainant
resulted in the aggravation of his injuries rather than in his
rehabilitation. The complainant’s evidence regarding the work
he was required to perform for CET remains uncontradicted.

The complainant on medical advice declined to work fur-
ther at CET. The defendant through Mr Smith was of the view
that the complainant was fit to perform light duties available
with CET. A dispute consequently arose between the com-
plainant and the defendant. The result was that the complainant
was paid to and including 11 January 1999 but was not paid
thereafter. Consequently the complainant was left in a very
difficult financial situation. He was unable to work on account
of his work injury yet he was not receiving any payments.
Nor was he entitled to or receive social security benefits. His
situation was desperate. In order to receive some payment in
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light of his difficult circumstances the complainant wrote to
the defendant on 15 March 1999 seeking that he be paid out
ten days annual leave and four days sick leave then accrued.
On 16 March 1999 the complainant was paid $988.68 in un-
paid annual leave and $395.47 in accrued sick leave.

The complainant’s predicament became the subject of legal
proceedings. On 19 March 1999 the parties came before a
conciliation officer of the Workers’ Compensation Concilia-
tion and Review Directorate of Workcare Western Australia.
The outcome of the conciliation process was that the com-
plainant agreed to forgo his claim for wages for the period 12
January 1999 to 16 February 1999 inclusive. Consequently
the defendant agreed to pay the complainant weekly payments
of compensation for the periods 4 January 1999 to 11 January
1999 inclusive and thereafter from 17 February 1999 and con-
tinuing. As part of the conciliation process the complainant
agreed to be actively involved and participate in any voca-
tional rehabilitation program which had the approval of his
treating medical practitioner.

In or about February 1999 the defendant had engaged
“Workplace Consultancy Services” to act on its behalf in man-
aging the complainant’s workers’ compensation and
rehabilitation situation. Ms Laura Nussbaum from that firm
became actively engaged in facilitating the complainant’s re-
habilitation. To that end she, in or about mid to late April
1999, organised for the complainant to start working in a more
sedentary occupation as a security officer for Reids Protective
Services (Reids). Initially the complainant worked just a few
hours per day for Reids however his hours of work gradually
increased over time.

On 15 June 1999 Ms Nussbaum met with the management
of Reids in regards to the complainant. She was informed that
the complainant had proven to be a diligent and reliable worker
and that Reids would be interested in offering him ongoing
employment. It was agreed on that day that Reids would be-
gin paying fifty percent of the complainant’s wages for the
hours worked during the ensuing four weeks. Thereafter Reids
would assume responsibility for the payment of the complain-
ant’s full wages for the total number of hours worked for it. It
was envisaged that the complainant would average close to
full time hours over the course of a year. The arrangement
made was one made by Ms Nussbaum on behalf of the de-
fendant on the one hand and Reids on the other. The
complainant was not privy to the agreement but was never-
theless happy to remain working for Reids.

On 13 July 1999 Ms Nussbaum reported to the defendant
concerning the complainant. She confirmed that Reids would
assume responsibility for the complainant’s wages in full as
from 19 July 1999. She reported that it was expected that he
would continue working full time hours earning an approxi-
mate amount of $640.00 gross per week. Ms Nussbaum also
reported that she had spoken to the complainant concerning
aspects of his rehabilitation including his work hours and his
ability to attend treatment programs such as physiotherapy.
She then went on to say—

“I will continue to monitor Mr Jones’ progress in his new
position as a security officer with Reid’s Protective Serv-
ices and all going well, I hope that it may be appropriate
to close his vocational rehabilitation programme in ap-
proximately eight weeks. I will provide another report in
approximately four weeks and again prior to file closure.”

On or about 19 July 1999 Mr Brian Smith on behalf of the
defendant telephoned the complainant and spoke to him con-
cerning his intentions regarding his employment. Mr Smith
testified that the complainant made it clear that he was happy
with the security work and that he was not intending to return
to drilling. According to Mr Smith the complainant confirmed
that he intended to remain working for Reids. Mr Smith sug-
gested that given that the complainant intended to change his
vocation the paperwork should be tidied up. To that end the
complainant agreed to sign a termination of employment form
to be sent to him. However the complainant’s version of the
discussion is that Mr Smith contacted him saying that the ter-
mination form had to be signed so as to enable Reids to employ
him. Accordingly the complainant agreed to sign the termina-
tion form. Later that day in consequence of their discussion
Mr Smith unsuccessfully attempted to fax to the complainant
the termination form discussed. The fax number that Mr Smith

had was incorrect and the form could not be transmitted. Even-
tually on 20 July 1999 the termination form was faxed to the
complainant care of Reids. The message accompanying the
form said—

“As discussed on phone—
Enclosed is a Termination Form that we need to allow us
to complete your termination from Barminco in accord
with the arrangement for Reid’s Security to become re-
sponsible for you from today 19th July.
I hope you enjoy your new job and prosper in the future
Regards
Brian Smith.”

The termination form, when received by the complainant,
was taken to his doctor. His doctor advised him against sign-
ing the form. She told him that by signing the form he could
be giving away more than just his employment with Barminco.
The complainant refused to sign the termination document on
account of the offending provision within the form. The of-
fending clause provided—

“I hereby authorize any outstanding liability owing to
the Company to be deducted from my final pay.”

On 21 July 1999 the defendant’s insurer, namely GIO, sent
a fax message to Mr Smith stating inter alia—

“Mr Jones is now employed by Reid Protective Services
on a full time basis and is being paid more that (sic) his
pre-accident wages. Therefore, please cease Mr Jones’
wages from 19 July 1999.”

Mr Smith, in following up the termination form being re-
turned, discovered that the complainant had become unwilling
to complete the form. Notwithstanding that, Mr Smith took
the view that a termination had occurred on account of the
complainant having agreed to work on a full time basis in a
totally different vocation for someone else. The complainant
was very happy to be working for Reids and was not intend-
ing to return to work for the defendant. The complainant
testified that notwithstanding his failure to return the termina-
tion form, Mr Smith wrote to him saying that his employment
had been terminated in any event.

In an internal memo dated 30 July 1999 addressed to his
superior concerning the complainant Mr Smith said—

“As he is now an employee of another firm and a further
10 days has passed since he received that form and he
has not returned it as promised, I believe the only correct
action now is for Barminco to complete the termination
as at the 19/7/99 and pay into his bank any outstanding
accrued monies owed to him.”

It is axiomatic that the defendant treated the complainant’s
employment terminated by agreement as at 19 July 1999.

The complainant continued to work for Reids. Regrettably
not long after, Reids went bankrupt owing the complainant a
large amount of money. The complainant remains unemployed.
He alleges that he continues to be unfit for work on account
of the injuries he sustained on 4 January 1999 whilst working
for the defendant.

The Issues
By his pleadings in the form of the amended statement of

claim dated and filed 12 April 2000 the complainant alleges
inter alia—

13) On 30 July 1999 the Defendant terminated the Com-
plainant’s employment with effect from 19 July 1999
without notice or payment in lieu thereof, contrary
to clause 5 of the award and section 170CM of the
Workplace Relations Act 1996

14) At the date of termination the Complainant had ac-
cumulated, in accordance with section 23 of the
Minimum Conditions of Employment Act 1993 and
clause 21 of the award, 43/52 x 160 hours of annual
leave

15) At the date of termination the Complainant had ac-
cumulated, in accordance with section 19 of the
Minimum Conditions of Employment Act 1993, and
clause 22 of the award, 43/52 x 80 hours of sick
leave entitlements.
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16) The Complainant was entitled, pursuant to sections
5(1)(b), 18(1) and 18(2) of the Minimum Conditions
of Employment Act 1993 and clause 21(2)(b)(i) of
the award, to have his annual leave entitlements paid
to him at the base rate of pay under the common law
agreement of $226 per shift or $18.33 per hour.

17) The Complainant was entitled, pursuant to sections
5(1)(b), 18(1) and 18(2) of the Minimum Conditions
of Employment Act 1993, to have his sick leave en-
titlements paid to him at the base rate of pay under
the common law agreement of $226 per shift or
$18.83 per hour.

18) The Defendant failed to pay the Complainant his full
annual leave entitlement of 43/52 x 160 hours pay.

19) The Defendant failed to pay the Complainant his full
sick leave entitlement of 43/52 x 80 hours pay.

20) The Defendant failed to pay the Complainant his an-
nual leave entitlements at the rate provided for under
the Minimum Conditions of Employment Act 1993
and Clause 21(2)(b)(i) of the award.

21) The Defendant failed to pay the Complainant his sick
leave entitlements at the rate provided for under the
Minimum Conditions of Employment Act 1993.

22) The Defendant failed to give the Complainant the
required notice or pay in lieu of notice of termina-
tion of employment.

23) The Defendant failed to pay the Complainant the
prescribed overtime rates of pay for 72 hours (6 days)
worked on Saturdays, 72 hours (6 days) worked on
Sundays and 12 hours worked on a public holiday
(28 September 1998) in the period 15 September
1998 to 31 December 1998.

Consequently the complainant claims as against the defend-
ant the following—

1. An order that the Defendant pay to the Complainant
unpaid annual leave entitlements of $1436.92 plus
interest thereon pursuant to section 32 of the Su-
preme Court Act 1935.

2. An order that the Defendant pay to the Complainant
unpaid sick leave entitlements of $1212.60 plus in-
terest thereon pursuant to section 32 of the Supreme
Court Act 1935.

3. An order that the Defendant pay to the Complainant
pay in lieu of notice of termination of $1130.00 plus
interest thereon pursuant to section 32 of the Su-
preme Court Act 1935.

4. An order that the Defendant pay to the Complainant
unpaid overtime entitlements of $905.84 plus inter-
est thereon pursuant to section 32 of the Supreme
Court Act 1935.

5. An order that the Defendant pay a penalty of not
more than $1000 for each of 4 breaches of the award
and that the penalties imposed be paid to the Com-
plainant; and

6. An order that the Defendant pay the costs and ex-
penses of and incidental to these proceedings.

The defendant denies each of the allegations contained in
paragraphs 18 to 23 inclusive of the amended statement of
claim. Furthermore, the defendant disputes that it unilaterally
terminated the complainant’s employment on 30 July 1999 or
at all. It says that the complainant resigned from his position
with the defendant with effect from 19 July 1999. That was
done to facilitate the complainant taking up employment as a
security officer with Reids. The defendant says that on 19
July 1999 the complainant was requested to complete a termi-
nation clearance form in order to complete the paperwork
associated with the ending of the employment relationship.
Such action did not purport to represent an effecting of uni-
lateral termination.

Furthermore, the defendant maintains the following as con-
tained in paragraphs 5 to 14 inclusive of the particulars of
defence filed 14 March 2000—

5. Proportionate annual leave entitlement, pursuant
to the Award which had accrued up to and including
11 January 1999, namely to the value of $988.68,

was paid to the complainant, as a result of compli-
ance with his request.
6. Proportionate sick leave entitlement, pursuant to
the Award which had accrued up to and including
11 January 1999, namely to the value of $395.47,
was paid to the complainant, as a result of compli-
ance with his request.

7. No further accrual of annual leave occurred beyond
11 January 1999, by virtue of sub clause (10) of the
‘Annual Leave’ clause of the Award.

8. No further accrual of sick leave occurred beyond 11
January 1999, by virtue of subclause (1) of the ‘Pay-
ment for Sickness’ Clause of the Award.

9. Subclause (10) of the ‘Annual Leave’ clause of the
Award is not inconsistent with section 23(2) of the
Minimum Conditions of Employment Act, as that
subsection only applies with respect to an entitle-
ment that arises ‘each year of service’, and not
otherwise.

10. Subclause (1) of the ‘Payment for Sickness’ clause
of the Award is not inconsistent with section 19(2)
of the Minimum Conditions of Employment Act, as
that subsection only applies with respect to an enti-
tlement that arises ‘each year’, and not otherwise.

11. In the alternative, in the event that an entitlement to
payment of pro rata annual leave or leave for illness
or injury, is held to apply, the payment for such leave,
pursuant to Section 18(1) of the Minimum Condi-
tions of Employment Act, is to be according to the
payment provision prescribed under the common law
‘contract of employment’, applicable in this instance.

12. By virtue of that common law contract, such rate is
that of the ‘award rate’.

13. Such ‘award rate’ is not inconsistent with the terms
of subclause (2)(b) of the ‘Annual Leave” clause in
the Award, except possibly as to (2)(b)(iii)(bb), or
the terms of subclause (1) of the ‘Payment for Sick-
ness” clause of the award.

14. The ‘production bonus’ payable to the complainant,
is not capable of falling within the description of the
term ‘rate’ as specified within the Annual Leave
clause, or the term ‘payment’ as specified within the
‘Payment for Sickness’ clause, and is therefore not
to be taken into account.

By its amended particulars of defence filed 30 May 2000
the defendant denied that it failed to pay overtime rates of pay
for work done on Saturdays and Sundays over the period 15
September 1998 and 31 December 1998 and on a public holi-
day on 28 September 1998. It says that such payments are
taken into account in the calculation of the payment of $226.00
per shift made to the complainant for the work done, and to
that extent are capable of being offset against that payment.

Evidentiary Matters in Dispute
The evidence in this matter is to a very large extent not dis-

puted. Having said that it is clear that what was discussed
between Mr Smith and the complainant on 19 July 1999 con-
cerning the issue of termination is very much in dispute.

Other witnesses in this matter were not directly involved
with the events in issue nor were they privy to such events at
the time that they occurred. Their involvement has come about
ex post facto in an attempt to rationalise payments made by
the defendant to the complainant. Mr Logan-Scales was called
to give expert testimony to assist in the calculation of entitle-
ments based on a prospective finding that the $226.00 per
shift payment made to the complainant was not an award en-
titlement averaged out. Evidence relating to the calculation of
the flat $226.00 daily rate was given by Ms Arlene Roe and
by Mr Simon Fitzgerald. Ms Roe is the defendant’s Environ-
mental Health and Safety Manager. Mr Fitzgerald is the
defendant’s Human Relations Manager. Neither Ms Roe nor
Mr Fitzgerald was directly involved in the formulation of the
$226.00 daily payment. It is self evident that their involve-
ment has only come about ex post facto in an attempt to
rationalise the basis upon which the $226.00 per shift pay-
ment was made. It is obvious that neither of them have any
idea as to how the figure was arrived at. Indeed in each in-
stance they have speculated as to how the figure was derived.
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Their calculations are based on assumptions, which have no
particular foundation. Mr Fitzgerald conceded that there was
no documentary evidence or other material held by the de-
fendant, which would give any particular indication as to how
the daily rate was arrived at by his predecessor. It follows that
any evidence given by Ms Roe and Mr Fitzgerald does not
assist the Court in resolving the issue. Indeed their evidence
carries little weight.

Was the Complainant’s Employment Terminated Without
Notice or Payment?

As previously stated there is conflict as to the precise cir-
cumstances surrounding the complainant’s termination. The
complainant says that termination came about at the initiative
of the employer. The defendant denies that. I am asked by the
complainant to infer that the defendant has in effect orches-
trated the termination of the complainant so that it could be
released from its obligations under sections 61 and 84AA of
the Workers’ Compensation and Rehabilitation Act 1981.

The complainant testified that Mr Smith told him that he
had to sign the termination document in order to facilitate his
full time engagement by Reids. He accordingly agreed to sign
the termination document but later retracted from that agree-
ment following advice from his doctor. When cross-examined
the complainant explained that the only reason why he did
not proceed to sign the termination document was because he
thought that by signing the document he forfeited any further
claim against the defendant. He was concerned about the docu-
ment’s impact upon his workers’ compensation claim. It
appears that the complainant’s concerns were without foun-
dation.

On the other hand Mr Smith testified that he was in regular
contact with the complainant concerning his progress. In dis-
cussion the complainant indicated that he was not intending
to return to drilling and that he wanted to take up a position
with Reids. Given that the complainant had made it clear that
he would not be returning to drilling Mr Smith set about for-
malising the arrangement whereby the complainant’s ties with
the defendant would be severed. That was to facilitate the com-
plainant’s ongoing employment with Reids. Mr Smith said
that there was no difficulty with that so far as the complainant
was concerned. Indeed he expressly sought it. Mr Smith sug-
gests that the complainant’s concurrence is reflected by the
confirmation fax dated 19 July 1999 (Exhibit 18) that he sent
to the complainant on 20 July 1999. He said that the arrange-
ment was subsequently frustrated by reason of the
complainant’s concern with a particular provision within the
termination document. Notwithstanding Mr Smith’s assur-
ances that the provision did no more than address the issue of
the return of equipment supplied by the defendant, the com-
plainant refused to sign the document for fear of losing his
rights.

When cross-examined Mr Smith vehemently denied advis-
ing the complainant that he was going to be terminated. Further,
he denied advising the complainant that his workers’ com-
pensation payments would cease on account of the fact that
the complainant had full time work. He strongly reiterated
that the complainant told him that he was very happy working
for Reids and that he intended to remain working in the secu-
rity industry from thereon in. Mr Smith strongly denied the
allegation that the termination of the complainant related to
defeating section 61 of the Workers’ Compensation and
Rehabilitation Act 1981.

The defendant suggests that in resolving the issues in dis-
pute that I should find the complainant is not credible. I am
asked by the defendant to arrive at such a view by virtue of
evidence given by the complainant on the issue concerning
his current fitness. In my view that evidence is not relevant to
my consideration of the main issues. Furthermore such evi-
dence given by the complainant is quite equivocal in any event.
I do not intend to delve into that issue except to say that it
does not of itself lead me to conclude that the complainant is
not credible. Although I cannot find that the complainant lacks
credibility, I am nevertheless of the view that he retains less
than a clear or accurate recollection of the events. Indeed his
evidence on the material issue of termination is quite cursory
and lacking in specificity. I am not satisfied that he has a clear
recollection of the discussions and events surrounding the is-
sue.

Mr Smith on the other hand demonstrated a far clearer rec-
ollection of events. There can be no doubt that he had a
particular interest in the outcome and to that extent recorded
his involvement with the complainant. That has enabled him
to recall with some degree of particularity the discussion that
took place with the complainant. Where there is conflict in
the evidence between Mr Smith and the complainant on the
issue of termination, I prefer the evidence of Mr Smith. The
complainant’s evidence is simply unreliable whereas Mr
Smith’s is not only reliable but also supported by documen-
tary evidence.

Having accepted Mr Smith’s version of his discussions with
the complainant, could it be argued that the complainant’s
employment was terminated at the initiative of the defendant?
In Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995)
66 IR 200 the Full Court of the Industrial Relations Court of
Australia held at 205—

“That a termination at the initiative of the employer oc-
curs when ‘the act of the employer results directly or
consequentially in the termination of the employment’”

In this matter the employer simply inquired on or about 19
July 1999 as to what the complainant intended to do. There
can be no doubt that the complainant made it clear to Mr Smith
that he had no intention of returning to work for the defend-
ant as a driller. Furthermore he made it clear that he intended
to pursue a new vocation with Reids working within the secu-
rity industry. It is not surprising therefore that termination
occurred in the manner described by Mr Smith. The com-
plainant was already at that stage working for Reids almost
on a full time basis and it is obvious that he saw himself as
continuing to work for Reids in the future. The evidence over-
whelmingly dictates an intention on the part of the complainant
to cut his ties with the defendant in order to facilitate his on-
going employment by Reids. Accordingly it follows that there
was a mutual agreement to terminate. The defendant was keen
to get the complainant off its books. Similarly the complain-
ant was anxious to make a fresh start in a new vocation in the
security industry. Mutual termination accordingly resulted.
Termination was not contingent upon the termination form
being completed. That was a mere formality to confirm the
consensual oral termination that had previously occurred and
to tidy up issues relating to equipment held by the complain-
ant. It therefore becomes self-evident that it was the mutual
acts of the complainant and defendant that resulted in termi-
nation rather than an act of the employer alone that resulted in
termination.

The complainant’s agent argues that an inference can be
drawn from page two of Exhibit 13 that the defendant had by
reason of its insurer’s stance decided to encourage the com-
plainant to voluntarily leave his employment. He suggests that
there was an orchestration of events designed to defeat the
defendant’s obligations pursuant to sections 61 and 84AA of
the Workers’ Compensation and Rehabilitation Act 1981. He
contends that Exhibit 13 constitutes an admission in that re-
gard. I respectfully disagree. I say that because firstly the
second page of the exhibit simply confirms the arrangements
previously made and agreed to and secondly because the fax
from GIO Australia to the defendant was transmitted on 21
July 1999 being two days after Mr Smith’s discussion with
the complainant. It is obvious that Mr Smith’s discussion with
the complainant did not take place in the light of GIO Aus-
tralia’s fax. It was not, at that stage, in existence. I find that
there was no orchestration on the part of the defendant to have
the complainant resign. There was no unilateral act on the
part of the defendant that directly or consequentially resulted
in the termination of the complainant’s employment.

The complainant argues that, even if I find that there was a
mutual agreement to part company, there can be no waiver of
the notice of termination or payment in lieu thereof. In that re-
gard I am taken to clause 5(4)(a) of the award, which provides—

“5(4)(a) Employment may be terminated under this award
by either the employer or employee giving notice of ter-
mination equivalent to the contract of service.”

However clause 5(4)(c) of the award provides—
“5(4)(c) By agreement, the employer and employee may
terminate the employment contract by giving a greater or
lesser notice period than prescribed in the contract of
employment.”
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Obviously clause 5(4)(c) of the award enables notice of ter-
mination to be extended or lessened. Notice can be lessened
to the extent that no notice is required if the parties agree. The
only reasonable inference to be drawn from the discussion
that took place between the complainant and Mr Smith on 19
July 1999 is that there was to be an immediate mutual termi-
nation without notice given by either side. Indeed their
discussions constituted an agreement in that regard falling
within clause 5(4)(c) of the award. It accordingly follows that
the complainant has failed to establish that the defendant has
failed to give him notice or pay in lieu of notice of termina-
tion of employment.

Is the Complainant Entitled to Sick Leave?
The complainant claims that in accordance section 19 of

the Minimum Conditions of Employment Act 1993 (MCE Act)
and clause 22 of the award he is entitled to 43/52 of 80 hours
of sick leave to the date of termination.

On 16 March 1999 the complainant was paid $393.47 in
accrued sick leave as a result of a request made by the com-
plainant on 15 March 1999. It seems that the defendant did
not take issue with making such payment at that time. On 3
April 1999 following the conciliation conference the defend-
ant recouped that sum. Accordingly the situation remains that
the complainant has not been paid any sick leave entitlements.

Section 19 of the MCE Act provides—
“19. Entitlement to leave for sickness etc.

(1) Subject to sections 20 and 22, an employee, other
than a casual employee, who is unable to work
as a result of the employee’s illness or injury, is
entitled to be paid for periods of absence from
work resulting from the illness or injury —

(a) in the case of a full-time employee, up to
10 working days or 80 hours, whichever is
the lesser, each year; or

(b) in the case of a part-time employee —
(i) who is paid a proportion of a full-time

employee’s pay; or
(ii) who is paid according to the number

of hours worked,
the proportion of the number of hours
worked each week that the average number
of hours worked each week bears to 40, up
to 80 hours each year.

(2) An entitlement under subsection (1) accrues pro
rata on a weekly basis.

(3) In subsection (1), “year” does not include any
period of unpaid leave.”

Relevantly section 22 of the MCE Act provides—
“22. Proof in support of claim for leave
An employee who claims to be entitled to paid leave un-
der section 19 (1) is to provide to the employer evidence
that would satisfy a reasonable person of the entitlement.”

Subclauses 22(1) and (3) of the award provides—

“22.—Payment for Sickness.
(1) Subject as hereinafter provided an employee shall

be entitled to payment for non-attendance on the
ground of personal ill health for one sixth of a week
for each completed month of service. Payment here-
under may be adjusted at the end of each calendar
year or at the time the employee leaves the service
of the employer in the event of the employee being
entitled by service subsequent to the sickness to a
greater allowance than that made at the time the sick-
ness occurred. This clause shall not apply where the
employee is entitled to compensation under the
Workers’ Compensation and Rehabilitation Act.

(2) ….
(3) No employee shall be entitled to the benefits of this

clause unless the employee produces proof satisfac-
tory to the employer of sickness, but the employer
shall not be entitled to a medical certificate unless
the absence is for three days or more.”

The MCE Act and the award are in effect identical in re-
spect of an underground employee’s entitlement to sick leave.

Section 19(1)(a) of the MCE Act provides for 10 working
days or 80 hours whichever is the lesser. The award provides
for the equivalent of two weeks leave per year. Clause 6(3)(a)
of the award further provides that thirty seven and one half
hours inclusive of crib time should constitute a weeks work.
Clause 6(3)(b) provides that each shift shall consist of seven
and one half-hours per day or shift Monday to Friday inclu-
sive. Accordingly it follows that whether one applies the award
or the MCE Act the result is the same that being the com-
plainant is entitled to seventy five hours of sick leave per annum
rather than 80 as claimed.

The complainant contends that the defendant failed to pay
his full sick leave entitlement as at the date of termination.
The defendant maintains that proportionate sick leave accrued
up to 11 January 1999, was paid and that no further accrual of
sick leave occurred beyond 11 January 1999 by virtue of
subclause (1) of clause 22 of the award.

The pivotal issue to be determined with respect to sick
leave is whether the complainant can establish on the bal-
ance of probabilities that he was unable to work for the
defendant as a result of illness or injury. The period in
issue being 12 January to 16 February 1999. That is the
period in respect to which the complainant agreed to forego
his claim for weekly payments of compensation and dur-
ing which he was not working.

The complainant maintains that notwithstanding his deci-
sion to forego payments of compensation that he was
nevertheless entitled to sick pay. This entitlement to sick pay
is however contingent upon the complainant producing proof
of his sickness. Subclause (3) of clause 22 of the award does
not require the production of a medical certificate unless there
has been an absence of three days or more. It is axiomatic that
the complainant was off work for more than three days during
the material period. The complainant has testified that he had
produced medical certificates to his employer that indicated
that he was not fit to perform his duties. The defendant did
not accept those certificates it seems in so far as the workers’
compensation claim was concerned.

Regrettably those certificates are not before me nor is there
any other medical evidence going to support the complain-
ant’s illness or sickness for the period 12 January to 16
February 1999 inclusive. For all I know the complainant may
have not been suffering any sickness or illness at all during
that period. He may very well have been entirely fit only to
suffer a relapse on 17 February 1999, which then entitled him
to payments of workers’ compensation.

In my view it was crucial for the complainant to bring some
evidence of a medical nature before the Court to establish his
entitlement. He failed to do that. His mere assertions that he
was injured and unfit to work during the relevant period is not
sufficient. It is not for the defendant to exclude sickness or
illness as his agent suggests. To hold accordingly would re-
sult in the reversal of the onus of proof. The complainant has
a duty to produce some evidence of a medical nature to sup-
port his claim. Given that he has failed to do that it follows
that his claim for sick leave cannot succeed.

Before leaving the issue of sick leave it is important to note
that the $395.47 being the value of proportionate sick leave
entitlement accrued up to and including 11 January 1999 that
was initially paid to the complainant was appropriately re-
couped by the defendant pursuant to section 80(2) of the
Workers’ Compensation and Rehabilitation Act 1981.

Is the Complainant Entitled to Annual Leave Payments in
Excess of that Already Paid?

The complainant claims that the defendant has failed to pay
him his full annual leave entitlement consisting of 43/52 x
160 hours pay in accordance with section 23 of the MCE Act
and clause 21 of the award. The complainant also contends
that the award is less favourable than the MCE Act and that
therefore the MCE Act prevails with respect to his claim

Section 23 of the MCE Act provides—
“23. Entitlement to annual leave
(1) An employee, other than a casual employee, is enti-

tled for each year of service, to paid annual leave for
the number of hours the employee is required ordi-
narily to work in a 4 week period during that year,
up to 160 hours.
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(2) An entitlement under subsection (1) accrues pro rata
on a weekly basis.

(3) In subsection (1), “year” does not include any pe-
riod of unpaid leave.

(4) Subsection (1) does not apply to an employee of a
class prescribed by the regulations.”

The defendant denies the claim and says that the complain-
ant’s proportionate annual leave entitlement accrued up to and
including 11 January 1999 to the value of $988.68 was paid
to him in accordance with his request made on 15 March 1999.
It says that no further accrual of annual leave occurred be-
yond 11 January 1999 by virtue of subclause (10) of clause
21 of the award. Further the defendant maintains that section
23(2) of the MCE Act is not inconsistent with clause 21(10)
of the award.

Relevantly subclause (10) of clause 21 of the award pro-
vides—

“(10) Any time in respect of which an employee is absent
from work, except time which the employee enti-
tled to claim sick pay, or time spent on holidays or
annual leave as prescribed by this award shall not
count for the purpose of determining an entitlement
to annual leave.”

Furthermore the complainant argues clause 21(6) of the
award, which deals with the calculation of the entitlement to
annual leave, is similarly inconsistent with the MCE Act. The
complainant contends that a proper reading of clause 21(6)
would result in the complainant receiving a lesser entitlement
to that provided by the MCE Act.  The complainant contends
that the provision precludes the taking into account any pe-
riod not actually worked during any given cycle in the
calculation of annual leave entitlements. It is suggested that
the strict interpretation of the award would result in annual
leave accruing only for the periods that the complainant
worked. Accordingly any time not at work such as the third
week of the complainant’s work cycle could not be taken into
account. That, it is argued is inconsistent with the MCE Act,
which inherently takes into account time not worked within
any given cycle. The taking into account of time not actually
worked is permitted by the meaning of “year of service” as
provided for in section 23(1) of the MCE Act. It is put to me
by way of example that an employee working five days a week
Monday through to Friday inclusive would have the Saturday
and Sunday following included in calculating service accrued
with respect to annual leave entitlement. It is therefore argued
that a year of service means more than a requirement to work
for a year. It includes periods during which the employee has
not worked but has nevertheless remained in the service of his
or her employer. Accordingly it is suggested that periods of
leave can nevertheless constitute service, which is inconsist-
ent with clause 21(6) of the award.  The complainant’s agent
suggests that the MCE Act is deliberately structured to in-
clude such leave. In that way each of year of service in section
23 (1) of the MCE Act is to be read as “each year of employ-
ment”. That is so because it is clear that employment continues
during periods when employees are not working such as in
the case of designated rest periods and weekends. The com-
plainant argues that such periods are not to be treated as periods
of unpaid leave for the purposes of the MCE Act. The reason-
ing for the argument is that employees are not normally
required to work on those days and accordingly they, although
constituting periods of employment or service, do not consti-
tute periods of “unpaid leave”. Unpaid leave referred to in the
MCE Act must necessarily only refer to periods during which
an employee would normally be required to work but is ab-
sent by virtue of permission given by the employer such as in
the case of “parental leave”.

The complainant argues that the period 12 January 1999 to
16 February 1999 inclusive during which he did not carry out
work for the defendant but during which time he nevertheless
remained in the service of the defendant cannot be regarded
as unpaid leave as contemplated by the MCE Act. The term
“unpaid leave” in section 23(3) of the MCE Act contemplates
periods off work in the nature of leave requested and approved.
It is argued that all that occurred in this instance was that the
complainant did not attend work. The employer did not re-
quire him to work during the relevant period. That time off
was in the nature of a rest period rather than a period of leave

requested by the complainant and approved by his employer.
It is suggested therefore  that such leave constitutes time off
work which has not been paid but which does not otherwise
fall into the category of “unpaid leave” so as to disqualify the
complainant from taking such period into account when cal-
culating the period of service in respect to annual leave
entitlements.

In determining the status of the complainant’s absence from
work for the period 12 January 1999 to 16 February 1999
inclusive it is obvious that such period cannot be regarded or
classified as sick leave. I say that because there is no evidence
before this Court to support such a finding. Having made such
a finding the question becomes whether during that period in
question the complainant did not work because he was not
required to work. Was his situation similar to an employee
not working weekends? In my view the answer is clearly in
the negative. I say that because it was the evidence of Mr Smith
that the complainant was required to work but failed to attend
work as required. I accept Mr Smiths’ evidence in that regard.
The fact that the complainant knew that he was required to
work during such period is also to be inferred from the fact
that he provided the defendant with medical certificates for
the relevant periods. The only reason why the complainant
produced the medical certificates was in an attempt to legiti-
mise his absence from work. The certificates were also
produced to demonstrate his incapacity to perform the work
that his employer had instructed him to carry out. His absence
cannot therefore be categorised as a consensual absence in
the nature of an agreed rest period. There can be no doubt that
the complainant was required to work during the relevant pe-
riod. He did not work purportedly on account of illness or
injury. His attempt to justify his absence did not meet with
success. Given that situation how is his absence to be treated?
In my view the only way in which it can be regarded is that
the complainant was absent from his work by permission of
the employer. The employer effectively permitted the com-
plainant to absent himself from his duties. The fact that the
employer permitted such absence is to be inferred from the
fact that it took no action to terminate the complainant’s em-
ployment on account of abandonment. Accordingly the period
in question during which the complainant remained absent
from work was as a result of the defendant’s permission and
at its sole discretion. It falls within the ambit of “unpaid leave”
as contemplated by section 21(3) of the MCE Act. The period
cannot be taken into account in calculating annual leave enti-
tlements.

I now turn to consider whether the complainant accrued leave
whilst on workers’ compensation. In this regard the complain-
ant argues that clause 21(10) of the award is inconsistent with
section 23(1) of the MCE Act and that to the extent that it is it
has no effect.  Section 5(2) of the MCE Act provides—

“(2) A provision in, or condition of, a workplace agree-
ment, an award or a contract of employment that is less
favourable to the employee than a minimum condition of
employment has no effect.”

The complainant argues that he is entitled to payment of
annual leave for the period of annual leave accrued whilst on
workers’ compensation. The defendant for its part denies that
the complainant is entitled to accrue annual leave whilst on
workers’ compensation. It says that there is no inconsistency
between the MCE Act and the award. It says that an employee
is only entitled to annual leave for “each year of service” ac-
crued pro rata on a weekly basis. It contends that whilst on
workers’ compensation the employee cannot be said to be in
the service of the employer.

The complainant argues for the reasons previously stated
that “each year of service” is to be read “each year of em-
ployment”.  I respectfully disagree. The word “service” has
been specifically used by the legislature. It is not appropriate
to substitute it with another word. “Service” is capable of
definition and has its own particular meaning. The CCH Mac-
quarie Dictionary of Employment and Industrial Relations
defines “service” to mean—

“the performance of duties as a servant; employment in
duties or work for another.”

It is apparent from the definition referred to above that the
word “service” connotes more than the contractual relation-
ship between the employer and employee. Indeed it expressly
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addresses the performance of duties and the carrying out of
work. It is axiomatic that duties are not performed and an
employee does not carry out work whilst on workers’ com-
pensation. Annual leave can only accrue whilst the employee
is engaged in the regular performance of duties as a servant
and during any consensual rest period that relates thereto. If
an employee is precluded from carrying out such duties on
account of injury, then during such period of incapacity the
employee cannot be said to be providing a service to his or
her employer notwithstanding that the employee remains
within the employment relationship.

The complainant’s argument with respect to entitlement to
annual leave whilst on workers’ compensation is contingent
on my acceptance of the argument that the word “service” in
section 23(1) of the MCE Act should be read as “ employ-
ment”.  I do not accept that argument. The words are distinct
and have distinct meanings.  I do not accept the complainant’s
argument that annual leave accrued to him whilst he was re-
ceiving weekly workers’ compensation payments. Accordingly
I hold that the MCE Act and the award are not inconsistent
with each other. The claim for unpaid annual leave cannot
succeed.

Has the Defendant Failed to Pay the Complainant Overtime?
It is not in issue that the defendant paid to the complainant

a flat daily rate of $226.00 per twelve-hour shift plus produc-
tion bonuses. Clearly the production bonuses are to be
disregarded for the purposes of determining whether or not
the complainant has been paid in accordance with the award.
There is no doubt that the complainant was paid in excess of
the award entitlement for each shift carried out on Mondays
to Fridays inclusive be it a day shift or a night shift. What is in
issue however is whether the complainant was paid the appro-
priate rate for working Saturdays, Sundays and public holidays.

The defendant does not know how the $226.00 daily rate
paid was initially calculated. Mr Fitzgerald’s evidence and
that of Ms Roe is of no assistance. Their attempt at trying to
rationalise ex post facto how the $226.00 was arrived at car-
ries no weight. Their calculations are based on presumptions
and assumptions. Accordingly their evidence does not sup-
port any contention of “averaging out”.

It is readily apparent from a consideration of clauses 8, 10,
11 and 12 of the award and in the light of the documentary
evidence before me that the complainant was underpaid for
each Saturday, Sunday and Public holidays he worked. I ac-
cept Mr Logan-Scales’ evidence in relation to the proper
calculations of the complainant’s entitlement.  I find that the
complainant should have been paid $283.36 for each Satur-
day day shift he worked. He should have been paid $292.16
for each Saturday night shift he worked. He should have been
paid $295.68 for each Sunday day shift worked and $304.48
for each Sunday night shift worked. He should have been paid
$369.60 for each public holiday worked. However he was not
paid those sums but rather paid a daily rate of $226.00.

The documentary evidence supports the complainant’s con-
tention that the defendant failed to pay him appropriate rates
for seventy two hours worked on Saturdays, seventy two hours
worked on Sundays and twelve hours worked on the Queens
Birthday public holiday on 28 September 1998 for the period
15 September 1998 to 31 December 1998. I find that the cal-
culations of the total amount claimed in the sum of $905.89
to be correct. Those calculations are based on the lower day
shift rate for Saturday and Sunday and public holidays as op-
posed to the higher night shift rates for those days. That
approach was necessary given that it is impossible to discern
from the records available which days were actually worked
as day shift and which were actually worked as night shift.

Mr Fitzgerald in the course of his testimony on behalf of
the defendant maintained that clause 14 of the award applies
to defeat the complainant’s claim for overtime. It is axiomatic
however that the application of clause 14 is contingent upon
the union being notified. There is no evidence before this Court
that the union was notified and that the clause has application.
I accept Mr McCorry’s argument in that regard.

The defendant claims that offsetting applies in this instance
having regard to the very high income derived by the claim-
ant and in particular by reason of the over award payments
made for work performed on Mondays to Fridays inclusive. I

do not find force in the defendant’s arguments. The complain-
ant was clearly entitled to the daily rate agreed plus any other
award entitlements in excess of the daily rate. The defendant
cannot now seek to offset over award and production bonuses
payments made for a particular purpose against underpay-
ments. There is a long line of authorities including Poletti v.
Ecob, 91ALR 381, Como Investments Pty Ltd v. McCorry 72
WAIG 1282. Jose v. Geraldton Resource Centres Inc. 75 WAIG
2316 and The Automotive Food Metals Engineering Printing
and Kindred Industries Union of Workers Western Australian
Branch v. Centurion Industries Ltd (1997) 77 WAIG 319 which
dictate that offsetting in these circumstances is not possible.
Given the factual matrix of this case offsetting cannot occur.

I accordingly find that the complainant has been underpaid
$905.84.

Conclusion
The complainant’s claims for annual leave, sick leave and

pay in lieu of notice of termination are not made out. The
complainant claim for unpaid overtime is proved. I will now
hear the parties as to the orders to be made.

G. CICCHINI,
Industrial Magistrate.

WORKPLACE AGREEMENTS—
Matters pertaining to—

2001 WAIRC 02550
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES PETER ADAMS, APPLICANT

v.
TIWEST PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 10 APRIL 2001
FILE NO WAG 2 OF 2001
CITATION NO. 2001 WAIRC 02550
_______________________________________________________________________________

Result Application pursuant to section 7F
withdrawn by leave.

Representation
Applicant Mr M. Llewellyn (as agent)
Respondent Ms J. Siddons (of counsel)
_______________________________________________________________________________

Order.
WHEREAS an application was lodged in the Commission
pursuant to section 7F of the Industrial Relations Act;

AND WHEREAS a conference between the parties was
convened;

AND WHEREAS the parties agreed that the application
brought before the Commission was not properly an applica-
tion pursuant to section 7F of the Industrial Relations Act but
rather was a matter which was properly characterized as a
dispute referred to an arbitrator pursuant to Section 14—Dis-
pute Settlement Procedure of the Workplace Agreement
between Mr Adams and Tiwest Pty Ltd;

AND WHEREAS the parties subsequently advised the Com-
mission that they had reached an agreement in relation to the
matter the subject of the Arbitration;

AND WHEREAS the applicant subsequently advised the
Commission that he wished to withdraw his application;

NOW THEREFORE, I the undersigned, pursuant to the
powers conferred on me under the Industrial Relations Act
1979, hereby order—

THAT the application be withdrawn by leave.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.
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UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
2001 WAIRC 02691

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES SITHY FATIMA BANGSA-JAYAH,
APPLICANT
v.
PEEDAC PTY LTD (ACN 079 007 613),
RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 4 MAY 2001
FILE NO APPLICATION 282 OF 2000
CITATION NO. 2001 WAIRC 02691
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr A Lloyd of counsel
Respondent Ms J Stevens of counsel
_______________________________________________________________________________

Reasons for Decision.
1 Sithy Fatima Bangsa-Jayah (“the Applicant”) made an

application under s.29(1)(b)(i) of the Industrial Relations
Act 1979 (“the Act”) on 24 February 2000 claiming that
she was harshly, oppressively and unfairly dismissed by
PEEDAC Pty Ltd (ACN O79 007 613) (“the
Respondent”) and the Perth Employment Enterprise
Development Aboriginal Corporation (“the Corporation”)
on 4 February 2000. The letters PEEDAC are an acronym
for Perth Employment Enterprise Development
Aboriginal Company.

2 At the commencement of the hearing the Applicant’s
counsel advised the Commission that the employer of
the Applicant is PEEDAC Pty Ltd. Consequently the claim
in respect of the Corporation was abandoned by the
Applicant.

3 The Respondent is engaged in providing opportunities
of work experience, training, employment and enterprise
development for Aboriginal people in Perth. It provides
direct training and develops commercial activities that
employ Aboriginal people with an aim to enable them to
move into mainstream employment. It is funded by the
Commonwealth Aboriginal Torres Strait Islander
Commission (“ATSIC”). The Respondent employs non-
Aboriginal people in specialist areas where they cannot
find Aboriginal people to fill positions. These persons
are expected to train Aboriginal people to take over their
role, so that long term employment with the Respondent
is not usually available to non-Aboriginal persons.

4 The Applicant’s employment was terminated on grounds
of unacceptable behaviour. The Respondent says it
terminated the Applicant’s employment after a history of
incidents that occurred in the two years that she was
employed. The issues of unacceptable behaviour the
Respondent says led to her dismissal were—

• her shouting and arguing in public;
• poor people skills;
• jeopardising of contracts—lawn mowing and

computer coverage;
• shouting when confronted by Mr Brown about

the computer issues;
• assistance to subversive political groups within

the corporation by assisting them to alter the con-
stitution.

• by promoting dis-harmony between Ms May, Mr
Humphries and Mr Brown by saying that they
were out to take Ms May’s job and by citing Cora
and Mr Brown in her final answer to why she
should not be dismissed, in an attempt to provide
a smokescreen for her behaviour.

• the Applicant was unable to take orders from male
superiors.

5 The Applicant was born in Sri Lanka and obtained legal
qualifications in that country. In 1979 she went with her
husband to Malaysia. Whilst there she taught law to
tertiary students. She remained in Malaysia until 1988.
She then came to Perth to reside. After her arrival in Perth,
the Applicant was employed in various types of
employment and later gained admission to the Supreme
Court of Western Australia as a legal practitioner in July
1995 after having completed her articles. Due to want of
opportunity she did not complete her restricted practice.

6 The Applicant commenced employment with the
Respondent on 12 January 1998. She was employed under
the Job Start Programme which is an initiative of the
Commonwealth Department of Employment, Education,
Training and Youth Affairs after being interviewed by Mr
Tony Wright who was at that time the Respondent’s
Manager. She was initially engaged on a part-time basis
in the position of Administrative Assistant. The wage
subsidy agreement stated that she was engaged to answer
phones, client liaison, photocopy, faxing and general
administrative work.

Applicant’s Duties
7 The Applicant testified that when she first commenced

employment with the Respondent she was asked to assist
in the process of amending the constitution of the
Respondent.

8 ATSIC determined that the Corporation (that owns the
Respondent) was required to have its funding separated
so that the funding would be managed by the Respondent
and not by the Corporation. This decision was made in
an attempt to avoid factional infighting. In particular
ATSIC required that the Respondent’s constitution be
drafted so that no members of the Corporation can sit on
the Board of the Respondent, or to have power to direct
the Respondent, as the role of the Corporation should be
to decide the policies the Respondent should adopt.

9 The Applicant’s role changed over time in that the
organisation grew and was restructured. However,
essentially her role was to act as an Administrative
Assistant to the Commercial Manager who in turn
reported to the Managing Director of the Respondent. A
large part of her role was to assist in the day to day
management of lawn mowing contracts.

10 The Applicant testified that her duties were set out in a
document from the Respondent’s Operational Manual.
That document sets out the duties for the position of
Commercial Administration Officer. Those duties are as
follows—

“1. General
1.5 To provide administrative support.
6.6 Undertake duties in line with the position

and as directed by the Commercial Man-
ager.

2. RECEPTION
2.1 To relieve at reception when necessary.

3. ADMINISTRATIVE SUPPORT
3.1 Develop and oversee systems for record-

ing, filing, mail in and out and faxes related
to the commercial activities.

3.4 To ensure the distribution, filing and in-
formation is maintained for all commercial
activities, in consultation with the Finan-
cial Services.

3.5 To assist other administration staff in gen-
eral administrative duties including
stationary supplies, financial assistant, typ-
ing, photocopying and filing as required.

3.6 Respond to inquiries as related to the posi-
tion.

3.7 Provide administrative support to the
project officers.

3.6 Organise appointments and meetings for
the Commercial Manager.
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3.7 Attend meetings and workshops as di-
rected.

3.8 As directed by the Commercial Manager
provide administrative support to the Oc-
cupational Health and Safety Officer.

3.9 Assist with drafting and finalising corre-
spondence, including work place
Agreements, and other industrial relations
documents.

4. TRAINING
4.3 Undertake training in relation to the position and

needs of the Organisation.”
11 The Applicant also testified that it was part of her role to

assist in the review of the constitution which led to the
constitution being re-drafted in 1998. She said that she
was also required to assist in writing submission to the
Australian Taxation Office for income tax exemptions and
to draft Workplace Agreements. Further the Applicant
testified that although she was classified as an
Administrative Assistant, in fact the work she carried out
was assistant manager’s work or project officer’s work.

12 The Applicant’s evidence in relation to her duties was
disputed by the Respondent’s witnesses. Mr Neil
O’Donnell, the Respondent’s Managing Director, testified
that after he was appointed Managing Director the
organisation was restructured on a number of occasions.
He testified that the Applicant’s role as an Administrative
Support Officer was to work on the lawn mowing
contracts and assist Project Officers as a administrative
resource under the supervision of the Commercial
Manager. Mr O’Donnell testified that at the time the
constitution was reviewed he was employed by ATSIC
and that he attended most of the meetings to redraft the
constitution. He said that a solicitor was briefed to draft
the amendments to the constitution. He said that he does
not recall seeing the Applicant at any of the meetings
that he attended when the changes to the constitution were
discussed.

13 Mr Wright, the former Respondent’s Manager, testified
that he did not employ the Applicant because of her legal
knowledge. He said that the Applicant’s only involvement
in the review of the constitution was that she accompanied
him to one committee meeting and he also asked the
Applicant to attend a meeting that he had with a
constitutional lawyer in Fremantle.

14 Mr Gavin Brown, the Respondent’s Administrative and
Resources Manager, also testified that he was not aware
that the Applicant had written any submissions to the
Taxation Department seeking exemptions. He said
however that after he was employed he wrote to the
Deputy Commissioner of Taxation and successfully
obtained a exemption from fringe benefits tax and other
taxes by obtaining public benevolent institution status.

History of Events leading to termination of the Applicant’s
contract of employment
15 It is apparent from the evidence that the Applicant had a

number of disputes with the Respondent’s officers prior
to termination of her employment. In May or June of
1998 the Applicant suffered a injury when she injured
her arm picking up files. The Applicant made a claim for
workers’ compensation and was provided with a
rehabilitation program. As part of her rehabilitation her
hours of work were varied. The rehabilitation providers
recommended that the Applicant work 21 hours per week.
In October 1998 a dispute arose between the Applicant
and Mr Wright. The Applicant was of the view that seven
hours per day or 21 hours of work each week should
include a half hour lunch break. Mr Wright did not agree.
The Applicant asked if she could take the matter to the
Industrial Relations Commission to resolve the dispute
to which Mr Wright agreed. However it appears that the
dispute did not come before the Commission.

16 The next incident occurred on 13 April 1999. The
Applicant was observed to be yelling loudly with another
co-worker in the office. Both the Applicant and the other
co-worker were verbally counselled about the incident.
Mr Brown, who had been recently engaged as the

Respondent’s Administrative and Resources Manager,
spoke to the Applicant and the other employee. He
testified that they both the Applicant and the other
employee agreed to treat each other with more respect.
After verbal counselling the Applicant wrote a letter to
the Respondent’s Assistant Manager, Mr Jeff Barnard. In
her letter she complained about the co-worker. She said
she (the co-worker) was rude, difficult, uncooperative and
inconsiderate. She complained about the verbal warning
and advised that she was distressed, and intended to take
a break from work using her annual leave left over from
1998. In her evidence before the Commission the
Applicant did not say whether she yelled loudly, she
simply said that she did not instigate any sort of
altercation.

17 The Applicant whilst employed by the Respondent was
keen to improve her working conditions in that on a
number of occasions she requested that a work vehicle
be allocated to her. She also applied for at least one
promotional opportunity that arose during the course of
her employment, that was Mr Brown’s position. It is
apparent that she wanted to play a role in management.
Given her qualifications one cannot be critical of her
aspirations.

18 In July 1999 one of the project officers a Mr Steve
Humphries went on leave for three weeks. He was flying
north so he did not require his vehicle during his holiday.
He was one of the employees of the Respondent who had
been allocated a vehicle. A part of his conditions of
employment (together with other senior employers who
were allocated vehicles) is that he could use the vehicle
for his own private use. In return Mr Humphries (along
with the others) paid an amount from his pay each week
for the private use. The Applicant testified that when she
was given the vehicle that there were no clear instructions
given to her as to whether she could use the vehicle for
her private use. On 10 August 1999 a traffic infringement
notice for the vehicle in question was received at the
Respondent’s offices. The infringement notice recorded
that the driver of the vehicle was speeding on 27 July
1999 at 7.10pm on Leach Highway, Bentley near Radium
Street. The Applicant testified that Mr Brown came to
her and asked her whether she had the vehicle in question
during this period and she advised “yes”. She said she
undertook to pay the fine and that was all that was said.

19 The Respondent contends that the Applicant breached
the terms and conditions of the use of the vehicle in that
she was given a clear instruction that she was only to use
the vehicle to drive home in the evening and to return to
work in the morning. This is described as “garaging”.
Mr O’Donnell testified that Mr Humphries was on leave
for about a week and the Applicant approached him to
ask whether she could garage the vehicle whilst Mr
Humphries was on leave. He said he agreed and informed
her that it would be just “garaging” because it was not
part of her salary arrangement to contribute part of her
salary towards private use of the vehicle. Mr Brown
testified that Mr O’Donnell told him that he had authorised
the Applicant to garage the vehicle and that when he first
spoke to her about the infringement notice the Applicant
informed him that she had been working late and was
driving home from work at the time she drove past a multi
nova. He said that at that point in time he accepted her
explanation. He said he later realised that the Applicant
was required to record her times of arrival and departure
from work so he checked her timesheet for the day in
question and ascertained that the Applicant had recorded
her departure from the office at 4.20pm. Mr Brown
testified that on 24 August 1999 he spoke to the Applicant
again about the use of the vehicle after hours. He said he
pointed out to her that she had finished work at 4.20pm.
He said he then asked her what she had been doing at
7.10pm. Mr Brown said that the Applicant told him that
she was running her son around.

20 The Applicant denied that she gave any explanation to
Mr Brown about the vehicle. She also denied that there
had been further conversation about the issue. Mr Brown
said that after the second conversation with the Applicant
he reported the matter to Mr O’Donnell, made a note of
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the incident and placed the note on the Applicant’s file.
However Mr Brown did not provide a copy of the note to
the Applicant.

21 In August of 1999 the Applicant had a dispute with the
Commercial Manager, Mr Eddie Hislop, which resulted
in a change in reporting arrangements. Prior to going on
a period of annual leave she was negotiating a contract to
clean four major highways. Whilst the Applicant was
absent on leave Mr Hislop undertook to clean all four
highways for an amount of $7,800. The Applicant formed
the view (which was not disputed) that the tender price
was too low and that no profit could be made from the
job. The Applicant complained to Mr O’Donnell. The
Applicant says that as a result of her complaint Mr Hislop
verbally abused her and she said she felt intimidated. She
testified that as a result of this dispute Mr O’Donnell
advised her that she would no longer report to Mr Hislop,
that (in relation to all contract work managed by her) she
would report directly to him (Mr O’Donnell).

22 Cora was employed by the Respondent as a
Administrative Officer. She testified that she had
witnessed a lot of conflict between the Applicant and Mr
Hislop, and that she too had been on the receiving end of
clashes with Mr Hislop.

23 Mr O’Donnell’s version of events was somewhat different
to the Applicant’s version of events. He testified that whilst
the Applicant had been working under the direct
supervision of Mr Hislop there had been numerous times
when they had argued quite loudly and yelled at each
other in and around the office. He said in a meeting with
a client a (Mr Dave Schumaker from AUSMIC) they
openly argued. He said as a result of that argument the
Respondent did not obtain the contact that was being
discussed at the meeting and the Respondent did not
obtain any further contracts from AUSMIC. He said he
changed the Applicant’s reporting relationship because
the relationship between the Applicant and Mr Hislop
had deteriorated to such an extent that it was not working.
Mr O’Donnell however testified that Mr Hislop was
counselled in relation to his supervision of the Applicant
and he (Mr O’Donnell) conceded that he regarded the
break down of relationship was in part his (Mr Hislop’s)
fault. He said that both the Applicant and Mr Hislop had
very strong personalities that clashed, and they were not
capable of co-operating with each other.

24 The Applicant testified that sometime in July or August
1999 she received a telephone call at her home at
approximately 1 or 2 o’clock in the morning. She said
nothing was said by the caller there was just heavy
breathing and shuffling of paper. She recorded this
message on her message answering machine (as she never
picks up the phone at that time of night). She said
sometime later Mr Humphries called her into his office
and showed her a number and asked whether that was
her home number. She testified that he asked whether he
had called her at this time of the night and she replied,
“You possibly did.” He said, “What did I say?” And she
said, “You did not say anything it was just heavy breathing
and shuffling of paper.” She said he asked her if the call
went on for a long time because the length of the call was
recorded as lasting for over a minute. She told him that
she was very frightened and that she was lucky that she
could identify who made the call. She said she informed
Mr O’Donnell of this call and he just shook his head.
The Respondent tendered into evidence the mobile
telephone accounts for Mr Humphries. Those mobile
telephone accounts record telephone outgoing numbers
from his work mobile phone from 10 July 1999 until 9
March 2001. In particular, the accounts record that two
calls were made to the Applicant’s home. The first was
on 7 August 1999 at 2.20pm and was for a duration of
one minute. A further call was made to the Applicant’s
home on 10 August 1999 at 4.57pm. On that occasion
the length of the call was for 30 seconds.

25 The Applicant testified that there was “unhappiness” in
the organisation between Mr Humphries and the
Supervisor of Mandurah Projects, Ms Lynette May. Part
of the Applicant’s role was to assist Ms May in her
projects. The Applicant testified that Mr Humphries tried

to discourage her from doing project work on behalf of
the Mandurah projects. The Applicant said that she
approached Ms May and asked whether she could obtain
a transfer to another office and that Ms May asked whether
she would like to work from the Forrestdale nursery where
Ms May’s husband is a supervisor. The Applicant said
she also approached the Supervisor of the Midvale office,
Ms Lorraine Whitby, and asked her whether she could
do work from her office and assist in managing her (Ms
Whitby’s) projects as well as doing her own work. She
said that she did not want to work in the Head Office
because Mr Humphries had made the telephone call to
her home in the middle of the night and because Mr
Humphries was having a disagreement with Ms May. She
testified that Mr O’Donnell called her into his office and
said to her, “Yesterday, you have spoken with Mrs
Lorraine Whitby. I said, “Yes, I did”. And then he said,
“Do you know that it’s breach of protocol amounting to
gross misconduct? I said, “No, Neil, I didn’t want to
breach any protocol or any misconduct”. I’m trying to
see who will allow me to work from their office and better
serve their projects as well.”

26 Mr O’Donnell gave evidence that this conversation took
place in an entirely different context. He testified that the
reason why he called the Applicant into his office and
spoke to her about speaking to Ms Whitby was not about
the fact that the Applicant wanted to work in another office
but because the Applicant had been observed in the lunch
room on 11 October 1999 speaking to Ms Whitby about
her attempts to change the constitution of the Respondent
to provide for the Chairperson of the Corporation to have
a longer term of office and enable the Chairperson to sit
on the Board of Directors of the Respondent. Ms Whitby
was at that time the Chairperson of the Corporation. Mr
O’Donnell testified that this was contrary to ATSIC’s
policy, that ATSIC had set up the management of the
Respondent so as to ensure that the running of the business
of the Respondent was not controlled by the Corporation.
Mr O’Donnell testified that the reason why the Applicant
wanted to leave Head Office was that she was of the view
that she should be a Project Officer and that she did not
get on well with most staff at Head Office. He also testified
that there was no administrative work that was required
to be done at Midvale as all administrative work could be
done by Ms Whitby herself.

27 Ms May was the Chairperson of the Corporation in 1998
prior to Ms Whitby holding the position. She is also
employed by the Respondent as a Project Administrator
and at the time the Applicant was dismissed Ms May was
a member of the Board of the Respondent. She testified
that she also saw the Applicant sitting in the lunch room
with Ms Whitby with the constitution. She said she went
into the lunchroom and heard them discussing the
constitution. She said she reported the matter to Mr
O’Donnell.

28 Ms Whitby testified that she was the Chairperson of the
Corporation in 1999 and she was also employed by the
Respondent. Her role was to establish an Aboriginal
enterprise in the upholstery industry. She testified that
she contacted the Applicant from time to time to assist in
establishing that business. She said she did so when
assistance was not forthcoming from Head Office or from
anywhere else. Ms Whitby denied that she had ever
spoken to the Applicant in the lunch room about amending
the constitution. She testified that she was strongly of the
view that the elected chairperson of the Corporation
should be allowed to sit on the Board of Directors of the
Respondent. She also testified she had proposed changes
to the Respondent’s constitution to effect these changes,
however she denied involving the Applicant in preparing
any amendments. However she conceded that she might
have asked her to assist in clarifying the constitutions.
By this evidence I understood that Ms Whitby sought an
explanation from the Applicant as how the constitutions
of the Respondent and the Corporation interacted. At the
time of giving her evidence Ms Whitby had been
retrenched by the Respondent. It is apparent that the
circumstances of the termination of her employment was
not amicable.
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29 After the incident in the tearoom on 11 October 1999 Mr
O’Donnell wrote to the Applicant on 19 October 1999
and not only raised that incident but also raised the vehicle
incident and gave her a final warning. The letter was sent
to her home as she was on leave. However the letter was
sent to the wrong address and the Applicant did not receive
the letter until she had a further meeting with Mr
O’Donnell on 23 November 1999. The letter stated—

“I am writing to you in response to our meeting on
the 12 October 1999 with respect to your behaviour
on the 11 October 1999.
On investigation of your behaviour over the last sev-
eral months, and our recent discussions on the latest
incident I find your conduct to be unacceptable. I
am now giving you a final warning, a further breach
of conduct will result in termination of your em-
ployment.
I take this opportunity to remind you on previous
instances of your misconduct. On the 13 April 1999
you were given a warning on your misconduct in
the Office. On 10 August 1999 you misused a Peedac
Pty Ltd vehicle, when questioned on this incident
you misled the Administration Manager on the use
of the vehicle.
During our meeting on 13 October 1999 you stated
that you did not wish to remain with Peedac and
were seeking alternative employment. I suggested
that Peedac would assist you in finding other out-
side employment and evening allowing you to attend
workshops and interviews during paid work times.
When you returned to work on the 15 October 1999
you advised me that you did not wish to take-up the
offer, but would be terminating your employment
subject to a pay-out from Peedac. At this meeting
you stated that you would provide Peedac with a
proposal after discussions with your lawyer over the
weekend. You then indicated that if Peedac did not
accept the proposed pay-out you will be taking le-
gal action.
On Tuesday 19th October 1999 we received your fax
with a copy of a medical certificate covering the next
period 18 October to 1 November 1999. Your an-
nual leave period covers 8 November to 19
November.
Bearing in mind the periods of leave and the previ-
ous discussion concerning your employment and
proposed departure I put forward the following date
being 31st December 1999. An expedient response
would be appreciated to ensure the effective man-
agement of Peedac projects. This period of time will
allow you to seek alternative employment and the
training-up of another person in the position.
I look forward to hearing from you soon.”

30 After her return from leave, the Respondent paid for the
Applicant to attend a Mind Your Own Business
Accountancy (“MYOB”) course. The Applicant testified
that it was necessary for her to do the MYOB course
because she was using MYOB in her work as she was
involved in invoicing accounts. Mr O’Donnell gave
contradictory evidence. He said he gave the Applicant
permission and arranged payment for the course fees to
assist her in finding another position. He testified that
MYOB is used for small businesses. He said that the
Respondent has a payroll of almost $5 million and a
budget of $8 million, that MYOB was not an effective or
efficient system for a large business, so at the time the
Applicant attended the course the Respondent had
switched from MYOB to another accounting system
called QuickenBooks.

31 The final incident which led to the termination of the
Applicant’s employment arose in January 2000 after Mr
Brown went on a short period of leave. Whilst he was on
leave the Applicant was required to hold the password
for accounts and to authorise payment of accounts. An
account was reeived for a computer anti-virus program.
The price for the program was $1100 which included
installation and licences for ongoing updates for 10

network computers. The Applicant ascertained a purchase
order had not been completed by the person authorising
the purchase. She spoke to Mr O’Donnell and told him
that she wanted to investigate the matter before she
authorised payment of the account. She also contacted
the computer company who provided the program and
was advised that it was Mr Brown who had ordered the
program. She then reported back to Mr O’Donnell and
Mr O’Donnell informed her that he was unable to contact
Mr Brown. She said she informed him that it was her
view that $1100 was a lot of money for a virus program
and she asked Mr O’Donnell whether she could obtain
further quotations. She said that he (Mr O’Donnell) told
her to go ahead. She then telephoned a Harvey Norman
computer shop in Bentley and was informed the
Respondent could purchase a anti-virus program for
$29.00. She said she asked Mr O’Donnell whether the
program could be returned and he gave her permission to
do so. She then rang the computer company and arranged
to return the program. She uninstalled the program and
the computer company came and picked up the program.

32 Mr Brown returned from leave and re-ordered the program
and told her to install the anti-virus program on her
computer on 2 February 2000. The Applicant’s computer
was the main central computer in the office and it
controlled the email system known as Wingate. The
Applicant testified that she attempted to install the anti-
virus program but she had difficulty installing it. She said
she asked Mr Humphries and Edna a receptionist to assist.
She said all three of them sat down and tried to install the
program without success.

33 The Applicant said that she tried to inform Mr Brown
that she could not succeed in installing the program but
that he was in Mr O’Donnell’s room in a meeting. She
said it was about 5.00pm and she did not wish to interrupt
the meeting so she went home. The Applicant testified
that on 3 February 2000 she arrived at work at about
8.00am and Mr Brown came storming into her room and
said in an angry voice “Wingate is gone from your
computer”. She said she informed him that she attempted
to install the anti-virus program and that in the process
accidentally, (but not intentionally) other programs may
have been deleted. She said she informed him that she
had asked Mr Humphries and Edna for their assistance
but they were unable to complete the task. She testified
that he pointed his finger on her desk, started hitting her
desk and shouted at her, “In future if I have asked you do
something you shall not go to anyone else but me, did
you hear that, is that clear?” She said she felt very
intimidated and informed him, “That is simply
impossible.” She said she told him that she had looked
for him but that he was in a meeting. She said she told
him she had to call someone for assistance and it was
impossible not to ask for the assistance of others.

34 The Applicant said she waited for Mr O’Donnell to arrive
at work and she informed him that Mr Brown had shouted
at her and instructed her that in future that she was not to
ask for the help of anyone other than him (Mr Brown).
She said she told him that such an instruction was simply
ridiculous, that she did not wish to comply with it as it
was most unreasonable. She said that Mr O’Donnell told
her that Mr Brown had already informed him what had
happened and asked her to put the incident in writing.
The Applicant then wrote a letter to Mr O’Donnell the
same day. The letter stated—

“Yesterday afternoon Gavin presented the CDs and
said that he wants me to reload Norton Anti Virus
again on my computer. I tried installing the first one
without success. I noticed Gavin was busy with your-
self and Rick in your room for a while and therefore
sought help from Edna and Steve Humphries.
I was approached by Gavin this morning and was
told that Wingate has been erased from my compu-
ter and that no one can send or receive e-mails. I
then mentioned that as I could not successfully in-
stall the program myself I sought help from Edna
and Steve and perhaps accidentally we would have
removed Wingate. Gavin then tapped on my desk
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with his index finger and in very authoritarian and
intimidating tone of voice and manner ordered that
in future if I have a problem I should only go to him.
When I replied that he had been busy for a while
with you and Rick in your room, he said that I should
have waited for him. For your information it was
then nearly 5.00pm. He then continued tapping on
my desk and reiterated the same order that “in fu-
ture if I give you something to do and if you have a
problem you should come to me”.
I replied to him that I used my brain and initiative to
do what I have to do using my initiative and my brain
and that he should never try to stop any worker try-
ing to use initiative and their brain which amounts
to abuse. I told him that he is not running the Army
here and I should be given the choice and freedom
to do my work without intimidation and abuse.
I feel that I have been targeted and singled out for
speaking up at the Planning Meeting held all day on
Tuesday, 1st February 2000. At that meeting I ad-
vised that the youngest 2 of the Admin Staff are been
abused by Cora and Alison and that they are not
happy doing almost all the work while the other two
are doing very little or nothing at all. I requested
that Edna and Nommie help the commercial section
work as well. I am of the opinion that Gavin did not
like the issue brought out in the open bringing dis-
repute to his division.
At the planning meeting I did also feel abused and
intimidated when Gavin accused that the commer-
cial division, in his opinion, is not working to its
maximum potential. When at the beginning of the
meeting you had advised for everyone to think posi-
tive and remain positive in order to benefit from the
meeting, Gavin’s remarks came as a rude surprise to
me. In reply I remarked that I take offence by his
remarks. I now wish I had asked him to explain him-
self in some detail. It is clear and obvious he intended
to intimidate and undermine the efforts of the com-
mercial division. Also evident is the fact that Gavin
is only interested in providing resources to Admin
section and not to the commercial section as if we
are not a part of Peedac. As you know I did voice
my opinion on that at the planning meeting.
When I arrived at work yesterday morning Gavin,
as if he wanted to make his point made at the meet-
ing clear, he ordered me to look after the phones at
the reception and that they are having and Admin
meeting. It was the pay-day. The day most partici-
pants arrive at the reception. The day we receive most
telephone inquiries and faxes. At the busiest of time
of the week an the day, he chooses to remove 4 admin
staff for a meeting ordering me to man the reception
all by myself. He did not give me any notice, nor did
he inquire whether I had any urgent work to get out
of the way, so that I can manage the reception for an
unspecified length of time. When I mentioned this
to you today, your remark was that it was bad plan-
ning. I wish to inquire how capable should the Admin
Manager have to be, to have the least consideration
involving organising a meeting? It is vital that my
complaints are taken seriously and the situation rec-
tified immediately.
As I have advised you before, there has been intimi-
dating and abusive remarks made by Gavin in the
past. Within a few days into joining Peedac Gavin
has remaked to me that the “women are eating up
the place”, “workers are abusing the system”.
Edna and Nommie, like myself also have ample rea-
sons to believe that there is more than an
employment-related relationship between Gavin and
Cora. Cora has a privileged existence in Peedac in
the short term she has been. I refer to her receiving
special treatment in the area of leave, motor vehicle,
a senior position, long lunch breaks, numerous
smoko breaks and getting every one else to do her
work and do nothing or little at all. As I have ex-
plained to you earlier today, Cora has denied having

any knowledge about Claud Hayden being loaned
to work in the Australia Post, receiving Norton Anti-
Virus license from WA Computers (until such time I
summoned the person and asked him to identify who
received the documents) and Sheldon Hayden leav-
ing the Program. She had full knowledge of all of
the above. However, since Gavin Brown has pro-
vided her with privileges and protection she is not
concerned nor is she competent to act in a co-opera-
tive manner. I was once locked out of the office on
arrival one morning at approximately 8.00am while
Gavin and Cora were in the office with the front door
locked. After repeatedly knocking for over 5 min-
utes Mitchell from upstairs came and opened the door
for me.
I find it difficult and unacceptable to submit myself
to continuous abuse, as I am a 49 year-old senior
person, with professional qualifications. As I have
advised you before the Commercial Manager has
verbally abused me on 3 occasions. You then resolved
it by my being answerable to you and not the Com-
mercial Manager. When I assumed that the abuse
must be over and I can continue carry out my duties
without intimidation and unnecessary abuse the cur-
rent unpleasant situation has arisen. I would
appreciate it, if you would please take necessary
action to stop the intimidation and abuse of the
Admin Manager, Gavin Brown.
You did request that I put my complaint in brief, but
I need you to understand the situation better, and
hence gave you a few more details.”

35 The Applicant testified that on the next morning she saw
Mr O’Donnell about 9.30am and he called her into his
office and gave her a letter, and advised her she was
terminated. The letter stated as follows—

“As a consequence of your unacceptable behaviour
displayed on the morning of 3 February 2000, your
employment with Peedac Pty Ltd is terminated forth-
with.
You will be paid 3 weeks pay in lieu of notice, plus
your statutory entitlements to any accrued annual
leave.
Leave taken in excess of pro-rata entitlement will be
deducted from your final payment.”

36 Mr Brown testified that he ordered the Norton Anti-virus
package prior to going on holidays. He said the
Respondent was in the process of upgrading to a server
unit to enable a connection to outplacement stations in
Mandurah, Armadale and other offices. However the Head
Office computers were riddled with viruses as the anti-
virus system in use was not working. He said he spoke to
WA Computer Services and other computer companies
and it was suggested that the best way to provide an
effective anti-virus system was to purchase a live update
system. Such a system requires the purchase of a licence
for each computer, the cost of which was $119 per year
for each computer. Initially he arranged to purchase 10
licences to cover the existing computers. After ordering
the system he forgot to complete a purchase order before
going on leave. Whilst he was on leave Mr O’Donnell
rang him and said they had a problem with the payment
for the Norton Anti-Virus system. Mr Brown said he told
Mr O’Donnell he would sort it out as soon as he got back.
When he returned from leave he found the Applicant had
summonsed WA Computer Services into the office and
refused to pay the account. He said he went and spoke to
the staff at WA Computer Services, apologised for what
had happened, arranged for payment of the Norton Anti-
Virus system and commenced the process to reinstall the
Norton Anti-Virus on the Respondent’s computer system.
On 2 February 2000 he gave instructions to the Applicant
to reinstall the Norton system. He testified the reason why
he gave her that instruction was because she had taken
the Norton program off the system. Further, she was
present when he first installed it on her machine so he
thought she had reasonable knowledge how to install the
program.
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37 The next day he came to work and found that the email
system was down. He said that he spoke to the Applicant.
He said she informed him that she had trouble installing
it and she asked other staff (Edna and Mr Humphries) to
assist. He said he asked her why she did not contact him,
she said I was in a meeting. Mr Brown testified that he
told her she could have waited until he was out of the
meeting. He said she got a bit upset about that and raised
her voice at him. He said she was getting very aggressive,
so he tried to defuse the situation by walking away but
she followed him and started yelling at him again and
told him she “had used her intelligence” and “not to tell
her what to do”. He said he then reported the matter to
Mr O’Donnell.

38 Mr O’Donnell asked Mr Brown to put the incident in
writing. Mr Brown did so. In a letter to Mr O’Donnell,
Mr Brown outlined his versions of events. In that memo
he stated—

“It seemed to me that they might have disconnected
Wingate when installing the antivirus system. I said
to Fatima that she should have come to me instead
of going to the others, meaning Edna. She interrupted
and loudly said that I was in a meeting. I said she
could have waited until we had finished the meet-
ing. Before I could say any more she loudly erupted
and said that she was not in the Army and I was not
to direct her, she could use her own brain and did
not require me to direct her. I was going to finish off
that I had installed the others and would have been
able to advise on how to install the program.
I attempted to continue the conversation but Fatima
became aggressive and loud. She complained that
when I asked her to look after the front counter on
Wednesday the 2/2/00 during the Admin section
meeting, it was very inconvenient for her. I agreed
that I had not given her any warning. (On the morn-
ing of Wednesday 2/2/00 when I asked Fatima to
look after the front counter and phones during the
Admin meeting she had agreed and gave no indica-
tion that it was inconvenient or that she was unable
to assist).
She again said I had no right to direct her. I then
walked away to the photocopier, to try and defuse
the situation. Fatima followed me there and said in a
very aggressive manner that she was an educated
woman and could use her own brain and again told
me I was not to direct her.
I then said excuse me in a firm manner, and she
walked off.
I then returned to my office.”

39 Mr O’Donnell later showed the Applicant’s response to
Mr Brown. He said he was concerned about the
accusations that he was having an affair with Cora. He
said he told Mr O’Donnell that he was annoyed and he
thought the accusation was “par for the course”, that she
(the Applicant) made the accusation in an attempt to put
people off the track of the issue that she was asked to
address.

40 When asked what his relationship with the Applicant was
like prior to the incident, he said that he did not really
have a great deal to do with her. He said she had problems
with the Commercial Manager which resulted in the
Managing Director putting her under his direct
supervision but that he had not been involved in a great
deal of conflict with her.

41 Cora gave evidence that she was devastated by the
allegations made about her and Mr Brown. She said that
she had always helped the Applicant and anybody else in
the office. The effect of her evidence was that she had
been supportive of the Applicant when she had had
confrontations with Mr Hislop, Mr O’Donnell and Mr
Brown. She said she never had any special privileges
whilst working with the Respondent. She said she had
recently been made redundant and that it was her view
that if she had been accorded privileges in the office then
she would not have been retrenched. She also said that at
the time the Applicant was dismissed she was the

supervisor of Edna and Nommie. She said that she was
informed that the Applicant had told Mr O’Donnell that
she was treating these two girls badly. She said that this
was untrue.

42 Mr O’Donnell testified that the Applicant came to him
and told him she thought the computer company were
trying to sell the Respondent an overpriced program so
he told her to investigate. Mr O’Donnell said that he
contacted Mr Brown and Mr Brown informed him that
the computer program was for a “server” and to leave the
matter until the following Monday when he returned from
leave. He said he then spoke to the Applicant and told her
not to pursue the issue and that Mr Brown would deal
with the matter when he returned from leave. Mr
O’Donnell said on 3 February 2000 Mr Brown reported
to him that there had been an incident in the office between
him and the Applicant where the Applicant was pursuing
him (Mr Brown) around the office yelling at him about
something that had happened with the computers. He said
that he asked Mr Brown to put the matter in writing. He
then spoke to the Applicant and informed her that she
should put her version of events in writing and that he
told her unless she could explain otherwise he would
regard her conduct as very serious and he would take her
response to the Respondent’s Board.

43 Mr O’Donnell said he spoke to Edna and Nommie about
the allegations that the Applicant has made in her letter
dated 3 February 2000. In particular he asked whether
they were happy about their supervision arrangements
and he asked about the allegation the Applicant made in
relation to Mr Brown and Cora. He testified that they
were both adamant in denying the comments made by
the Applicant and they both provided a memo to that effect
to him.

44 Mr O’Donnell testified that the Board met the next day at
10.45am in Mandurah. The Board meeting was convened
specifically to discuss whether the Applicant’s
employment should be terminated. He said that it was
clear from the Applicant’s letter that the Applicant made
an allegation that Mr Brown was having an affair with
Cora. He and the other Board members regarded this
accusation as clearly inappropriate. Both Mr O’Donnell
and Ms May testified the Board decided to terminate the
Applicant’s employment. They said the Board members
were of the view that there was no likelihood that the
Applicant would change her attitude and they determined
that her employment would be terminated. The minutes
of the Board of Directors recorded the meeting concluded
at 11.45am.

45 Mr Bartlett gave evidence on behalf of the Applicant. He
testified he was a employee of the Respondent and a
member of the Committee of the Corporation. He said
that he worked in a crew carrying out work for shires and
for Homeswest in accordance with contracts arranged by
the Applicant. He said that all the members of the crew
spoke well of the Applicant and that she never showed a
lack of empathy to him or any of the other Aboriginal
workers in the crew.

46 The onus of proof rests on the Applicant to prove on the
balance of possibilities that the Respondent acted harshly,
oppressively or unfairly in dismissing her.

47 Mr Lloyd on behalf of the Applicant contends that the
Applicant is a person who had a high standard of loyalty
to the organisation, and that she is a person of diligence
and propriety. It is apparent from the evidence of the
Applicant that she denies each of the allegations made
against her of misconduct and unacceptable behaviour.
Further the Applicant submits that her dismissal was
unfair in that—

(a) She was not made aware of all the matters al-
leged against her and considered by the Board of
the Respondent in making its decision to dismiss
her;

(b) She was not given an adequate (or with respect
to the allegations of which she was not aware,
any) opportunity to respond to the matters alleged
against her.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.1196

(c) Of the matters alleged against her, there were sub-
stantial issues in dispute in each case.

48 Having heard all of the evidence, I find that the Applicant
has not made out a case that she was harshly, oppressively
or unfairly dismissed. In particular I prefer the evidence
given by Mr O’Donnell and Mr Brown to the evidence
given by the Applicant in relation to—

(a) the shouting incident on 13 April 1999;

(b) the use of the motor vehicle in July 1999;

(c) her dispute with Mr Hislop in August 1999;

(d) the incident in the lunchroom on 11 October 1999;
and

(e) the final incident on 2 February 2000.

49 I found the Applicant’s version of events in respect of
each of the four incidents unreliable for the following rea-
sons—

(a) The Applicant was unconvincing and evasive
when answering many questions in giving her
evidence.

(b) Although the Applicant is an intelligent, mature,
well-educated woman it is apparent from her own
evidence that she was disgruntled and did not
respect the Respondent’s senior staff.

(c) It was conceded on behalf of the Applicant that
there was no basis to the allegation that Mr Brown
and Cora were having an affair. Plainly the alle-
gations made by the Applicant in her letter dated
3 February 2000 were inappropriate and mischie-
vous.

(d) As to the use of the motor vehicle, the Applicant
testified that it was part of her duties to draft
Workplace Agreements. If that evidence is ac-
cepted, then it is plain that to draft such
agreements she would have to be acquainted with
all conditions of employment that applied to the
Respondent’s employees, including the use of
motor vehicles.

(e) As to the incident in the lunchroom, I prefer the
evidence given by Mr O’Donnell and Ms May in
relation to this issue, to the evidence given by the
Applicant and Ms Whitby. Whilst Ms Whitby
denied the incident occurred, she conceded in her
evidence that the Applicant had assisted her in
understanding how the constitutions of the Re-
spondent and the Corporation related to each
other.

50 I am satisfied that each of the incidents referred to
paragraph 48 of these Reasons were brought to the
Applicant’s attention when they occurred. Further the
Applicant was given notice on 23 November 1999 (in
the letter to her dated 19 October 1999) that her conduct
was unacceptable and that a further breach of conduct
would result in termination of her employment. Clearly
her aggressive behaviour on 3 February 2000 followed
by a written response that raised mischievous allegations
constituted unacceptable behaviour. In light of the history
of the other incidents and her conduct on 3 February 2000
it cannot be maintained that the Respondent abused its
right to terminate the Applicant’s employment.

51 I will make an order that the application be dismissed.

2001 WAIRC 02695
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES SITHY FATIMA BANGSA-JAYAH,

APPLICANT
v.
PEEDAC PTY LTD (ACN 079 007 613),
RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 4 MAY 2001
FILE NO APPLICATION 282 OF 2000
CITATION NO. 2001 WAIRC 02695
_______________________________________________________________________________

Result Dismissed
Representation
Applicant Mr A Lloyd of counsel
Respondent Ms J Stevens of counsel
_______________________________________________________________________________

Order.
HAVING heard Mr A Lloyd of counsel on behalf of the appli-
cant and Ms J Stevens of counsel on behalf of the respondent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J.H. SMITH,

[L.S.] Commissioner.

2001 WAIRC 02728
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES STEVEN BEACROFT, APPLICANT

v.
FLETCHER INTERNATIONAL WA,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 1 MAY 2001
FILE NO APPLICATION 1864 OF 2000
CITATION NO. 2001 WAIRC 02728
_______________________________________________________________________________

Result Application alleging unfair dismissal
dismissed for want of jurisdiction.

Representation
Applicant Mr S. Beacroft
Respondent Mr G.Cross
_______________________________________________________________________________

Reasons for Decision—Extemporaneous
1. May I commence by thanking you both for the evidence

you have given. I found all of the persons who gave
evidence to be honest and frank in their evidence and
there has not been a great deal of conflict between you at
all, other than perhaps on minor details.

2. The claim before the Commission is a claim by Mr
Beacroft that he was unfairly dismissed. His employment
finished on 25 October 2000.

3. As a starting point, Mr Beacroft can only bring his claim
to the Commission if he was an employee. The
respondent, Fletcher International WA, says that Mr
Beacroft was not an employee and that he was a contractor.
The first question that I have to answer, therefore, is
whether Mr Beacroft was an employee?  If Mr Beacroft
was an employee he cannot be a contractor; if he was a
contractor he cannot be an employee.

4. The distinction is usually a matter of evidence, as it was
in this case. An employee is usually controlled in the work
performed; how it is done and where it is done. With a
contractor, the control is usually only as to the end product
not the means by which it is accomplished. Often it is the
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intent of the parties which is important. If two parties
properly intend to set up a relationship as sub contractor
and contractor, but fail in some particular, that would be
regarded by the Commission a little differently than if,
for example, two parties essentially have an employment
relationship but have some kind of a sham sub contract
arrangement.

5. The question is whether Mr Beacroft was an employee at
the time he was allegedly dismissed. It is not whether he
was an employee when he first started.

6. The principal test that courts apply to determine whether
or not it is an employment relationship is the issue of
control; an employee is controlled in the manner in which
the work is performed. There is not a great deal of
evidence before the Commission today that Mr Beacroft
was controlled in his work in the way that an employee is
controlled.

7. Mr Beacroft admits he was not controlled on a daily basis.
It is not in fact clear how often he was controlled. He
states that Mr Toovey gave him a list of duties but that is
not say that Mr Beacroft was controlled in the way he
carried out his duties. He was also told on some occasions
to do a job and do it now and that does seem to exercise
some element of control.

8. Overall, however, I am not entirely satisfied that there is
evidence that shows that

9. Mr Beacroft was controlled in the manner in which he
did his work. Even if Mr Beacroft was told that he was
not allowed to smoke inside the building that, I sense, is
more of a health and safety issue about smoking in the
work place, rather than the kind of control that can be
exercised over an employee. Mr Beacroft did not tell
management when he was commencing or leaving work,
even if he did sign something when he did so. The
evidence of control, therefore, I find is somewhat
inconclusive.

10. I therefore turn to look at some of the other issues about
which there is evidence. As a matter of fact, I find that
Mr Beacroft was not paid annual leave and he was not
paid sick leave, although the evidence is that he was never
sick and he did not believe he would be entitled to sick
leave. No employee tax was paid or deducted. In fact the
evidence is that no tax was deducted at all.

11. Further, the evidence shows that the company, Fletcher
International WA, did not treat Mr Beacroft as an
employee. There is no evidence that the company paid
workers’ compensation insurance on his behalf. There is
no evidence that the company paid superannuation, which
it would pay for its employees. Furthermore, there is
evidence, and I tend to accept the evidence of Mr Cross,
that its employees generally are given training or some
kind of induction or grievance procedure explanation.
Although I note Mr Beacroft says that does not happen
in every case, I accept Mr Cross’ evidence that it must
happen in some and perhaps the majority of cases, and it
did not happen in the case of Mr Beacroft.

12. On all of that evidence, therefore, it is not easy to conclude
that Mr Beacroft was an employee. I do note that he was
supplied with all tools other than his own meter, and
generally an employee is supplied with tools, whereas a
contractor would supply his or her own tools. There is
nothing definite about that but it is one of the factors that
is looked at. Having said that, it is also known, I think,
that a tradesperson does receive a tool allowance for being
able to supply at least some of his or her own tools.

13. I also note that Mr Beacroft wore a shirt with a “Fletcher”
badge on it and that his boots and trousers were supplied
to him by the company. That is consistent with being an
employee, I suggest, rather than a contractor.

14. However, ultimately it is a balancing of all of the factors
and I have found the most significant of all of the factors
to be that as from July 2000 Mr Beacroft formed his own
company, invoiced Fletcher International WA and charged
Fletchers GST. In fact, as I find, Mr Beacroft, from July
2000, was not paid by the respondent at all; his company
was, that is, Kalgan West Pty Ltd. That, I find, is critical
especially as I also find that it was

15. Mr Beacroft’s intention that that occur.
16. As I find on the facts, when the company said to Mr

Beacroft that in order to retain the hourly rate, he would
need to do something such as form a company, Mr
Beacroft took his own advice from an accountant and
based on the accountant’s advice he decided that it was
beneficial for him to do so, and that is what he did.

17. In my view Mr Beacroft cannot be both a company
contracting to Fletchers and invoicing them and charging
them GST, and also be an employee at the same time.

18. I do not regard the arrangement whereby Mr Beacroft
formed his own company and did these things as a sham.
He is free to form his own company and to carry on in
the way he has done but one of the consequences of that
is that he would not longer be an employee, even if he
was one before. There might be a number of financial or
tax benefits from having a company or of invoicing the
respondent. For example, amongst other things, you can
increase the rate that you charge whereas an employee is
not able to do so. Those are not the benefits of being an
employee and the fact is that one cannot have one’s cake
and eat it too.

19. I find on balance, that Mr Beacroft regarded himself as a
contractor. I find that the company regarded Mr Beacroft
as a contractor and I find on the evidence that he was.

20. I do not believe that Mr Beacroft was controlled in his
work to an extent which overrides the deliberate decision
he made to form a company and I also find that the issues
of supplying the tools and wearing the respondent’s
clothing does not convert him into an employee when
otherwise he was not.

21. On that basis, Mr Beacroft’s application has not succeeded
and it will be dismissed.

22. I merely add the following comments: Even if Mr Beacroft
had been an employee, I am not 100% sure that he was
dismissed in the way that he claims. I acknowledge the
evidence of Mr Cross when he indicated it was the
company’s intention that when the Streamline work
finished, Mr Beacroft’s services would no longer be
required. That was part of the decision that was taken by
the company that Mr Beacroft from that point forward
do only installation work. I find, however that, in fact, on
25 October when Mr Beacroft did leave, the timing was
of his own choice. I do not believe that he was dismissed
on 25 October.

23. There is evidence that when he left, the Streamline work
had not been completed. Mr Beacroft says that the
remaining work might have been either a long wait
because motors had not arrived, or that there was not
sufficient work to keep him going after 25 October, but
there is also evidence to the contrary. If Mr Beacroft had
not left when he did, on 25 October, it is not entirely
clear from the evidence that he would have been dismissed
when the Streamline work finished, although I
acknowledge that the company indicated that this would
have been its intention. The fact remains that I, as a
Commissioner, will never know whether the company
would, in fact, have dismissed him after 25 October. I
add, therefore, that even if Mr Beacroft had been an
employee it is by no means clear that there was a dismissal.

24. If there had been and if the dismissal had been over an
issue of poor reporting, or not getting on with Mr Toovey,
fairness would have required that Mr Beacroft be given a
formal warning first before he was dismissed for such a
thing. As it happened, in fact the relationship between
Mr Beacroft and Fletcher International WA, if there was
one, because it was a relationship with Kalgan West Pty
Ltd, actually finished on 25 October at a time of Mr
Beacroft’s choosing, not by an act of the respondent.

25. Those final comments, however, are not determinative of
anything. The fact remains that I do find that Mr Beacroft
was not an employee and for the reasons I have given.

26. Accordingly, gentlemen, I will issue an Order that
dismisses Mr Beacroft’s claim for want of jurisdiction.

27. Thank you for your patience and for listening to me in
the way that you have done, but that I think, is as far as I
can take it.
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2001 WAIRC 02727
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES STEVEN BEACROFT, APPLICANT

v.
FLETCHER INTERNATIONAL WA,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 7 MAY 2001
FILE NO APPLICATION 1864 OF 2000
CITATION NO. 2001 WAIRC 02727
_______________________________________________________________________________

Result Application alleging unfair dismissal
dismissed for want of jurisdiction.

Representation
Applicant Mr S. Beacroft
Respondent Mr G.Cross
_______________________________________________________________________________

Order.
HAVING HEARD Mr S. Beacroft on behalf of himself as the
applicant and Mr G. Cross on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the application be dismissed for want of juris-
diction.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

2001 WAIRC 02563
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ANDREW BIRNIE, APPLICANT

v.
A.W.I. ADMINISTRATION SERVICES
PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED THURSDAY, 12 APRIL 2001
FILE NO/S APPLICATIONS 1198 & 1457 OF 2000
CITATION NO. 2001 WAIRC 02563
_______________________________________________________________________________

Result Application alleging unfair dismissal and
denied contractual entitlements

Representation
Applicant Mr S. Kemp (of counsel) on behalf of the

applicant.
Respondent Mr A. Drake-Brockman and with him Mr

D. Howlett (both of counsel) on behalf
of the respondent.

_______________________________________________________________________________

Reasons for Decision.
1 In application 1198 of 2000 Mr Birnie claims that he has

been harshly, oppressively or unfairly dismissed by the
respondent. He claims compensation equal to a reasonable
redundancy payment and payment of $15,000.00 for
injury arising out the dismissal. He also claims as a denied
contractual benefit payment of $8,325.00 representing a
shortfall calculated by him as the difference between the
payments made to him at termination calculated on his
base rate of salary and a re-calculation based upon his
total remuneration package. He also claims payment of
$25,000 in lieu of 10.4 weeks’ long service leave under
the respondent’s long service leave policy. He also claims
payment of all amounts as may become payable upon his
relocation to Melbourne in accordance with terms of a
relocation agreed between him and the respondent when
he was relocated from Melbourne to Perth in 1995.
Application 1457 of 2000 is a claim for denied contractual

benefit, that being, payment in lieu of reasonable notice
upon termination. Both applications were heard together.

2 Mr Birnie commenced employment with the respondent
in March 1992. The termination of his employment
occurred on 14 July 2000. He is by profession a geologist
and has specialized in diamond exploration. From 1997
onwards, he was employed as the Regional Exploration
Manager for the respondent.

3 Mr Birnie was terminated by reason of redundancy. The
respondent states that it restructured its organization and
as a result Mr Birnie’s position became redundant. Mr
Birnie was paid four weeks’ pay in lieu of notice and a
further eight weeks’ pay by way of “severance”. The
payments made to him were calculated on his salary of
$100,000.00 per annum.

4 It is necessary to deal with Mr Birnie’s claim of unfair
dismissal, and his claims of denied contractual benefit
separately. To a significant extent the evidence and the
claims made arising from the evidence have led to an
overlap of the issues. Indeed, the reference by Mr Drake-
Brockman to a “kitchen sink” approach is not without
foundation, although that comment is not intended here
as a criticism.

A. The Claim of Unfair Dismissal
5 Mr Birnie’s claim that his dismissal is harsh, oppressive

or unfair is brought for a number of reasons. These are
now considered in turn.

(i) The Reason given for the Dismissal
6 Mr Birnie disputes the reason given to him for his

dismissal. By way of background it is sufficient to observe
at this stage that Mr Peter Lee, the respondent’s company
secretary, explained that the respondent is one of a number
of companies in a corporate group of companies. The
respondent is set up to provide management and
geological services to the public. Its only clients are in
fact the other companies within that group. In other words,
the respondent provides services to the other companies
within the group. Relevantly, one of those other
companies is Astro Mining NL which is a diamond
exploration company. Although the respondent employed
Mr Birnie, it provided Mr Birnie’s services to Astro
Mining NL. When Astro Mining NL decided that it would
no longer pursue diamond exploration in a number of
areas, and instead concentrate on diamond exploration at
Bow River in the Northern Territory, it decided that Mr
Birnie’s position was no longer required. As the
respondent provides services only to the client companies,
Mr Lee knew that there was no other client company
which required Mr Birnie’s services and accordingly his
position became redundant.

7 Mr Birnie maintains, however that there is still some
exploration work being done in Astro Mining’s office
which he would have been able to perform and therefore
his position was not redundant. On the evidence, a
substantial proportion of Mr Birnie’s work was office
based. Mr Birnie, in his evidence, acknowledges that he
knew that the diamond exploration industry was “in a
slump” and that Astro Mining NL was to reduce its
exploration activities. He understood at the time of his
dismissal that there were little funds available for
exploration work. Indeed, Mr Birnie concedes that to his
knowledge there is no other on-the-ground exploration
work undertaken by Astro Mining NL other than at Bow
River.

Conclusion
8 I am not persuaded by the evidence of Mr Birnie that

there was alternate work still available for him to do. His
evidence that he believed that there was still some work
to do in the office does not have sufficient detail for the
Commission to find in his favour. The description by Mr
Lee of the changes which have occurred together with
the admissions of Mr Birnie that the industry was in “a
slump” and even his further evidence regarding the
difficulties of finding alternate work because of that
slump, lead me to conclude that the respondent’s reason
for the termination of his employment is valid and this
part of Mr Birnie’s claim is not made out. Astro Mining
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needed to reduce the number of geologists. Mr Birnie
does not suggest that there was work for him in any other
of the client companies.

(ii) Whether Mr Birnie should have been retained in preference
to another employee

9 The evidence before the Commission has referred to
another geologist employed by the respondent whose
name is Mr Boxer. While Mr Birnie’s position was
made redundant,  Mr Boxer was retained in
employment. Mr Birnie claims as a reason that his
dismissal was unfair that he should have been retained
in employment in preference to Mr Boxer. Mr Birnie
relies upon his greater length of service than the length
of service of Mr Boxer.

10 The evidence is that Mr Boxer was employed on the Bow
River project at the time of Mr Birnie’s redundancy and
had been employed there for some time. There is also
evidence that Mr Boxer has some experience of native
title and there is no suggestion that Mr Birnie had that
experience. Mr Lee concedes that Mr Birnie’s experience
was adequate enough for him to have taken over the Bow
River project.

Conclusion
11 The balance of the evidence overall has not established

that Mr Birnie should have been retained in employment
over Mr Boxer. The Commission notes from its reading
of the Astro Mining NL Annual Report which was
tendered in evidence that native title is an issue of
relevance to that company’s operations and thus the
experience of Mr Boxer is, as the evidence has unfolded
before the Commission, a factor of relevance. Mr Birnie
bears the onus of proving this part of his claim and it is
not an onus which is easy to discharge. While it would
have been more appropriate for the respondent to have at
least discussed with Mr Birnie its intention to retain Mr
Boxer in its employment, I am not persuaded on the
evidence that even if that discussion had occurred, there
could have been a different result. It follows that Mr Birnie
has not demonstrated on the evidence that he should have
been retained in employment over Mr Boxer. In reaching
this conclusion I do note that Mr Birnie himself would
have thought that the dismissal of Mr Boxer (if Mr Birnie
had been retained in employment) would have had the
appearance of unfairness. While that has not been
determinative of this particular claim, it is not a point
without some relevance.

(iii) The requirement under Section 41 of the Minimum
Conditions of Employment Act 1993

12 Mr Birnie complains that there was no consultation with
him regarding his redundancy. He claims that he was
presented with a fait accompli. He claims that his
redundancy was unfair as a result of the lack of
consultation.

13 Mr Birnie relies in large part on the term which is implied
into every contract of employment to which the Minimum
Conditions of Employment Act 1993 (WA) applies. It is
not suggested that this term does not apply to Mr Birnie
and I therefore proceed on the common understanding
that it does apply to him. In doing so, I note that the
Commission is not a court for the purposes of enforcing
the Minimum Conditions of Employment Act 1993. Thus,
even if there has been a breach of section 41 of that Act,
that failure is not of itself determinative of Mr Birnie’s
claim. Rather, the issue is whether or not the respondent
was in breach of the contract of employment between it
and Mr Birnie for the purposes of the claim before the
Commission: FDR Pty Ltd v. Gilmore (1998) 78 WAIG
1099 per Kennedy J. at 1100.

14 Relevantly, the term implied into Mr Birnie’s contract of
employment entitles him to be informed by the respondent
as soon as reasonably practicable after the decision has
been made to make him redundant and for him to discuss
with the respondent the likely effects of the redundancy
and measures that may be taken by him or the respondent
to avoid or minimize the effect of the elimination of his
job. It is not a right to be “consulted”. It is a right to have
a discussion.

15 There is no issue that Mr Birnie was informed of the
decision to make him redundant as soon as practicable
after the decision to do so had been made. Nevertheless,
on the evidence, the finding is inescapable that there was
not a discussion as I find is envisaged by the implied
term. On the evidence, a meeting occurred between Mr
Lee and Mr Birnie in the presence of Delwyn Spence.
Mr Lee said words to the effect that, “unfortunately, things
had changed from yesterday, you are to be made
redundant and there is to be no further diamond
exploration other than Bow River”. He was told that Mr
Gutnick had changed his mind, that the exploration
industry was tough and that funds were tight. Although
Mr Birnie raised the position of Mr Boxer, Mr Lee replied
with words to the effect that Mr Birnie’s comments were
noted but that the decision had been made.

Conclusion
16 In this regard, I largely accept the evidence of Mr Birnie

that he was presented with a fait accompli. I note Mr
Lee’s evidence that, after Mr Gutnick had advised him
the day before that Mr Birnie was to be made redundant,
“there was no alternative”. In the result, Mr Birnie was
not given any reasonable opportunity to put to the
respondent any alternatives. He was not given the
opportunity to discuss the position of Mr Boxer relative
to his own position with any prospect that the discussion
would make any difference. Mr Lee’s evidence is that he,
Mr Lee, had used his knowledge of the client companies
and had reached the conclusion that there was no other
position available for Mr Birnie. However, Mr Birnie was
never given an opportunity to try to persuade Mr Lee that
there was any alternative.

17 The respondent was in breach of the implied term in the
contract of employment that there would be discussions
between the respondent and Mr Birnie regarding the likely
effects of the redundancy and measures that may be able
to be taken by Mr Birnie or the respondent to avoid or
minimize its consequence. I have not ignored the
submission made by Mr Drake-Brockman that there was
“substantial compliance” with the requirements of section
41. However, the implied term in the contract of
employment creates an entitlement for the employee to
be permitted to discuss these matters with the employer
and I cannot find on the facts of this matter that there was
substantial compliance with that requirement, even if the
concept of substantial compliance is applicable.

18 I therefore find that the respondent breached the contract
of employment between it and Mr Birnie when it
dismissed Mr Birnie by reason of redundancy. In reaching
that conclusion, I also note that Mr Birnie’s evidence does
not establish that if those discussions had occurred there
could have been a different result. Nevertheless, that
finding that the respondent was in breach of the contract
of employment is a finding that supports Mr Birnie’s claim
that his dismissal was unfair.

(iv) The timing of the dismissal
19 Mr Birnie claims that an additional reason why his

dismissal is unfair is that when he went into the meeting
on 6 July 2000 he was expecting to be told that he would
be promoted, and not that he would have no job at all. Mr
Birnie’s evidence is that on 28 June 2000 Mr Gutnick
had visited the Perth office and had said in passing to Mr
Birnie that he, Mr Gutnick, had wanted to discuss
elevating Mr Birnie’s profile in the company and that he
would be returning the following Wednesday. Mr Drake-
Brockman objected to the Commission accepting this
evidence as evidence of the truth or otherwise of what
Mr Gutnick had said. However, I find that this evidence
is corroborated by the evidence of Mr Lee when he
conceded that on 5 July 2000 he had indicated to Mr
Birnie that consideration was being given to a wider role
for Mr Birnie. Mr Lee concluded that he, Mr Lee, must
therefore have had a conversation with Mr Gutnick about
a wider role for Mr Birnie. I therefore find that Mr Gutnick
did say words, or words to the effect, that Mr Birnie has
outlined.

20 I also find that Mr Birnie was entitled to assume that
these words might herald a promotion for him. I reach
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that finding because I accept the evidence of Mr Birnie
that Mr Lee said to him words to the effect that “Mr Meyer
would be retiring and that you are to take over Mr Meyer’s
responsibilities”, and even that there was a discussion
between them regarding the duration of any possible hand-
over time for this to occur. I note that Mr Lee initially
stated in evidence that he did not inform Mr Birnie that
Mr Meyer was retiring. However, in cross-examination
Mr Lee conceded that he “could have” discussed with
Mr Birnie how long it would take Mr Birnie to take up a
greater role and that he “could have” also said that Mr
Meyer would be retiring. In my view, Mr Lee’s changed
evidence on this point is in quite marked contrast to Mr
Birnie’s consistent evidence that I have little hesitation
in preferring Mr Birnie’s evidence over Mr Lee’s
evidence.

21 I therefore find that in the week prior to Mr Birnie’s
dismissal by reason of redundancy the respondent via
Mr Gutnick and Mr Lee had informed Mr Birnie that Mr
Birnie was being considered for a wider role and that he
was to take over Mr Meyer’s job. I also find that Mr Birnie
was entitled to infer from their comments that this
involved some kind of promotion.

22 It is difficult to envisage a more stark contrast with that
impression given to Mr Birnie with the reality which
occurred. I accept Mr Birnie entered the meeting on 6
July 2000 believing he was to be offered a wider role
within the company. In fact, he was told he would have
no future role in the company at all. Mr Birnie’s evidence
is that upon hearing this news he was shocked and
devastated. I accept Mr Birnie’s evidence. Indeed, it is
supported by the evidence of Mr Lee that Mr Birnie was
visibly shocked and upset and that that was
understandable.

Conclusion
23 I find this claim to be made out. I find that the

circumstance whereby the respondent created a situation
where Mr Birnie believed he would be offered a
promotion only to then dismiss him renders Mr Birnie’s
dismissal harsh.

(v) Quantum of severance pay
24 The respondent paid Mr Birnie eight weeks’ salary as an

ex gratia “severance” payment. It is common ground that
there was not a term in Mr Birnie’s contract of
employment entitling him to a redundancy payment if he
was made redundant. Mr Birnie relies upon the decision
of the Full Bench in Rogers v. Leighton Contractors
(1999) 79 WAIG 3551 to argue that eight weeks’ salary
is not a fair severance package and for that reason his
dismissal is unfair. He claims that 4 weeks’ salary for
each year of service is a reasonable redundancy payment.

25 The respondent, for its part, points to the fact that, in
total, it paid 12 weeks’ salary to Mr Birnie at the time of
his redundancy and submits that that is not an insubstantial
sum. Indeed, the respondent goes further to argue that its
total payment is reasonable in the context of the
respondent being a service company and for that reason
its situation is to be distinguished from the run of cases
which have come before the Commission.

26 The respondent also considers the decision in Rogers v.
Leighton Contractors to have been wrongly decided and
urges the Commission not to follow it. However, I am
not persuaded by the suggestion. The Commission at first
instance is obliged to apply the decisions of the Full Bench
which are applicable on the facts. To do otherwise is to
invite inconsistency and uncertainty.

27 The issue on this point is not whether it was a term of Mr
Birnie’s contract of employment that he would receive a
redundancy payment if he was made redundant. Rather,
the issue is whether or not a dismissal for redundancy
without the payment of a redundancy payment sufficient
to compensate the employee for matters such as the
employee’s age, length of service, seniority, period of
notice, availability of alternate employment, benefits
foregone and the reason for retrenchment may, depending
on the circumstances, be harsh upon the employee. The
drawing of that distinction is sufficient answer, in my

respectful view, to the argument advanced and to the
decision in Brandler v. Oceanic Hotels (1993) 74 WAIG
114 to which reference was made. As the decision in
Wynn’s Wine Growers v. Foster (1986) 16 IR 381 shows,
such a dismissal may indeed be unfair: see also WA Access
Pty Ltd v. Vaughan (2000) 81 WAIG 373 at paragraph
44.

28 The payment was calculated by the respondent as four
weeks’ salary in lieu of notice and eight weeks’ salary as
a severance payment. On the authorities therefore, eight
weeks’ salary is to be seen as the respondent’s calculation
of compensation principally for the loss of non-
transferable credits and the inconvenience and hardship
imposed upon Mr Birnie: see Termination, Change and
Redundancy Case (1984) 8 IR 34 at 73; AFMEPKIU v
Goldfields Contractors Pty Ltd (2000) 80 WAIG 5346 at
paragraph 30). Non-transferable credits are those
entitlements built up by an employee due to the
employee’s length of service, but which are not payable
at the time of termination. A common example is an
employee’s sick leave entitlement which is available in
the case of ill health, but which is not usually paid to the
employee at termination.

29 The respondent paid eight weeks’ salary to Mr Birnie
because it considered it a reasonable payment based upon
information in a document from, possible, a federal
government department, to which Mr Lee referred. The
document was not produced in evidence, however, that
does not of itself mean that the payment made must be
appropriate. As the decision in Rogers shows, in a matter
such as this the Commission will approach the issue by
taking into account the circumstances of the employee.

30 There is no evidence at all whether Mr Birnie had any
sick leave entitlement at termination. However, Mr Birnie
had service towards long service leave. (Indeed, he also
claims that he has a right pursuant to his contract of
employment to payment for pro-rata long service leave.
That is a claim which necessarily is to be considered later
in these Reasons and the Commission in doing so will
need to ensure that there is no double counting). For the
purposes of this particular part of Mr Birnie’s claim, he
had eight completed years towards his long service leave
entitlement. Mr Birnie is 39 years of age and is married
with dependant children. His position title and salary
indicated a senior position. He was considered a “senior
executive” eligible to receive share options and did receive
them in the same year he was dismissed.

31 The respondent submits that the payments made to Mr
Birnie should be seen in the context that the respondent
is not of itself in the mining and exploration industry.
Rather, as it is a service company, permanency of
employment is not something that can be in anyway
guaranteed or expected. In the view which I have reached,
the force of this submission is much lessened by the
evidence that the respondent is part of a single group of
companies and that in practice it provides services to only
that group of companies. It is not a service company other
than for the purpose of the client companies within the
group. For example, when Astro Mining NL had no
further need of Mr Birnie’s services, the possible
alternative employment opportunities for Mr Birnie which
were considered by Mr Lee involved only the
opportunities which may have been able to have been
offered by the other client companies. The respondent is
not currently a service company to the public. It is a
service company to the other companies within the group
which are regarded as the client companies. As such, in
practice it is part of the industry or industries of that group
of companies. The fluctuations in employment
opportunities with the respondent are no different from
the employment opportunities working in the mineral and
exploration industry.

Conclusion
32 The determination of the claim involves an assessment

of the circumstances and of the adequacy of the severance
payment made. It is not necessary for Mr Birnie to prove
an industry standard for redundancy payments against
which the severance payment may be compared. Nor does
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the test of adequacy require a distinction to be made
between “adequate” and “totally inadequate”.

33 Mr Birnie had 8 years’ service towards long service leave.
He was employed in a senior position. Although
employment in the minerals and exploration industry is
subject to fluctuation, his employment had not been
directly affected by previous fluctuations. He was made
redundant in a “tough” industry at a time when, on the
evidence, there was a slump which would reduce the
likelihood of him finding suitable employment after
dismissal. He has suffered an inconvenience and hardship.
While a redundancy payment is not a dollar-for-dollar
calculation of each of these separate components, a
payment of 8 weeks’ salary was inadequate compensation
for his loss. Within the reasoning of Rogers, I find that
Mr Birnie’s dismissal was unfair by reason of the
inadequate severance payment made to him.

(vi) Rate at which payments were made
34 Mr Birnie also claims that his dismissal was unfair because

“certain benefits due under his contract of employment”
were based only on the cash component of his salary and
not upon “his entire remuneration package”.  The
difference between the two to which Mr Birnie refers
includes, for example, the value of the motor vehicle
supplied to Mr Birnie. It is not immediately apparent to
me that payment of termination payments at the
employee’s salary rate rather at a rate reflecting the
employee’s total remuneration may constitute a ground
of itself to find a dismissal unfair. The claim is not made
out.

35 To an extent, the claim under this heading overlaps with
the claim made that payment at the salary rate constitutes
a denial of Mr Birnie’s entitlements under his contract of
employment and I return to this issue subsequently.

Conclusion on claim of unfair dismissal
36 For the above reasons I find that Mr Birnie’s claim of

unfair dismissal is made out by reason of—
(1) The respondent being in breach of the implied

term referred to earlier;
(2) Being made redundant when he was expecting to

be given a wider role; and
(3) The inadequacy of the severance payment made

to him.
(vi) Remedy
37 Reinstatement is the primary remedy prescribed by the

Act. However, reinstatement is not sought and, as I find,
is not possible in circumstances where, as here, there has
been a genuine redundancy: FDR Pty Ltd v. Gilmore (op.
cit.).

38 The Commission therefore considers the remedy of
compensation. Compensation is able to be awarded for
both loss and or injury arising from the dismissal.

39 Mr Birnie’s loss is the loss of a fair redundancy payment:
Rogers v. Leighton Contractors (op. cit.). It is not
equivalent to the period Mr Birnie has now been
unemployed: AFMEPKIU v Goldfields Contractors Pty
Ltd op. cit. at paragraph 27. Mr Birnie was paid four
weeks’ salary in lieu of notice and eight weeks’ salary as
a redundancy payment. Payment made in lieu of notice
and payment of a redundancy payment are made for
different purposes. In the circumstances of this case, I
consider that a redundancy payment equivalent to sixteen
weeks’ salary would have been a reasonable payment for
the long service leave credit foregone and Mr Birnie’s
length of service and position, together with the reduced
likelihood of him finding suitable alternative employment.
I would therefore order a further eight weeks’ salary to
be paid to him by way of a redundancy payment.

40 In regard to the issue of injury, in my view the evidence
that Mr Birnie was shocked and upset at being made
redundant constitutes an injury for the purposes of the
Act. The word “injury” has not been exhaustively defined
and dismissal in virtually every case will cause the
employee disappointment, distress and a host of
unpleasant personal feelings (Manuel v. Pasminco Cockle
Creek Smelter (1998) 83 IR 135 at 162). In the ordinary

run of cases, no allowance for hurt feelings or distress is
made (Timms v. Philips Engineering (1999) 79 WAIG at
1328). When an employee’s position is to be made
redundant, the consultation which is to occur pursuant to
the term implied in the employee’s contract of
employment by virtue of the Minimum Conditions of
Employment Act may reduce the shock or distress which
would otherwise be felt by the employee.

41 The distress felt by an employee that is usual in every
case when the employee is dismissed, was, in this case,
exacerbated by the failure to hold the discussions and by
the comments which had been previously been made to
Mr Birnie by Mr Gutnick and Mr Lee. Those
circumstances were directly of the respondent’s making
and I have no doubt contributed to the injury suffered by
Mr Birnie in this regard. The calculation of compensation
for injury is not a precise matter and I note the manner
with which this issue was approached in Rogers. In
considering the calculation, I also note that although Mr
Birnie was indeed entitled to believe that he was likely to
be playing a wider role within the company, there is no
evidence that he had, in reliance upon that belief, altered
his position to his detriment.

42 I assess the compensation in this circumstance at
$5,000.00.

(viii) Mitigation of Loss
43 Mr Birnie is under a duty to attempt to mitigate his loss.

He has given evidence of the persons and companies he
has contacted in an endeavour to secure alternative
employment. I accept that he has made those efforts. His
efforts were criticized by the respondent in that they were
seen by it as being restricted to the mining and exploration
industry. In practical terms, Mr Birnie was required to
diligently seek suitable alternative employment, but he is
not, generally, required to take employment of a different
or inferior kind (Growers Market Butchers v. Backman
(1999) 79 WAIG 1313 at 1316). It is an obligation to act
reasonably in the mitigation of loss. The issue becomes
whether the efforts he has made are reasonable. The
respondent bears the onus of demonstrating that they were
not (ibid, and see too Westen v. Union des Assurances
(1996) 88 IR 259 at 265).

44 The evidence is that for the last 8 to 10 years Mr Birnie’s
experience has been in diamond exploration. Prior to that
time, he had 5 years’ experience in gold exploration. Mr
Birnie has made contact with 14 different persons or
companies and it is suggested that this number is too few
when compared with the “probably hundreds” of mining
and exploration companies. In my view, the evidence does
not support a finding that Mr Birnie has not taken
reasonable steps to find alternate work in the industry to
which he was employed. Mitigation is not to be measured
just by the numbers of contacts made. I accept Mr Birnie’s
evidence that he has acted upon outplacement advice in
the knowledge of the slump in the industry generally and
the surplus of geologists with direct experience. There is
no evidence which contradicts him on this issue. I find
that it has not been demonstrated that Mr Birnie failed to
mitigate his loss.

B. The Claim for Contractual Benefits
45 Mr Birnie also claims that he has been denied benefits

due to him under his contract of employment. The
Commission is therefore required to determine whether
the items claimed by him were indeed benefits due to
him under his contract of employment and which have
been denied him.

(i) Payment in Lieu of Notice
46 The first claim under this heading is Mr Birnie’s claim

that the payments made to him in lieu of notice, his
payment for annual leave not taken and the severance
payment made to him (subject to the determination of
the Commission in relation to the adequacy of severance
pay) should have been paid at the value of Mr Birnie’s
remuneration, and not merely his actual salary.

47 I turn to consider the terms of Mr Birnie’s contract of
employment at the time of the termination of his
employment. At the time Mr Birnie was dismissed the
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terms of his employment were not recorded in writing.
From the period 1994 to 1997, Mr Birnie was engaged
according to a fixed term contract recorded in writing. It
is common ground that the fixed term contract expired
according to its terms although Mr Birnie continued to
be employed by the respondent. The issue then becomes
what were the terms of the continuing contract of
employment after the expiration of the fixed term contract.
There is, in my view, no warrant to find that the terms of
the fixed term contract continued in force (Minister for
Health v Ferry (1996) 65 IR 374 at 380). Mr Birnie and
the respondent did not expressly agree that the terms
would continue. Further, for the duration of the fixed term
contract, Mr Birnie was working in Victoria. He
subsequently relocated to Perth. Not all of the terms of
the fixed term contract readily apply to Western Australia.
For these reasons I find that the terms of the fixed term
contract simply ceased to apply due to the effluxion of
time.

48 The terms of Mr Birnie’s contract of employment after
that time are able to be found by reference to the actions
of the parties and by application of the relevant tests for
the implication of terms into contracts of employment
(BP Refinery Pty Ltd v Hastings Shire Council (1977) 52
ALJR 20 as cited in Ahern v Australian Federation of
Totally and Permanently Incapacitated Ex-Servicemen
and Women (2000) 80 WAIG 1729 (IAC)).

49 Having regard to those tests and the evidence of the
practical operation of the contract of employment between
Mr Birnie and the respondent the evidence does not
establish that it was a term of the contract of employment
that if Mr Birnie was given payment in lieu of notice, it
would be paid at a rate based upon the value of his
remuneration. It is not a question of whether it would be
fair for Mr Birnie to have been paid in lieu of notice at
the package rate. The issue is whether it was a term of his
contract that he would be so paid. I am unable to find any
evidence to that effect and this part of the claim is
dismissed.

50 A similar conclusion obtains in relation to the payment
made to him for untaken annual leave and the severance
payment. To the extent that Mr Birnie may rely upon s.18
of the Minimum Conditions of Employment Act, 1993 in
relation to the payment made to him for untaken annual
leave, that section does not compel a different conclusion.
That section refers to payment being made “at the rate
the employee would have received as his or her payment
at the time the leave is taken under the…contract of
employment”. Further, there is no evidence of the rate at
which payment was made to Mr Birnie when he
previously took annual leave and there is nothing to
suggest that the payment would have been other than his
usual salary rate.

51 The decision in Lyon and Dorizzi v. The IOOF Victorian
Friendly Society (Spence J, County Court of Victoria, 21
November 1996) to which Mr Kemp referred, and upon
which he relied, appears to turn on at least the common
ground in that matter that if the plaintiffs had taken annual
leave they would have received the equivalent of their
salary package. In contrast, here there is no such common
ground and indeed there is the evidence of Mr Adderson
that the motor vehicle was returned to him by Mr Birnie
when Mr Birnie was on leave. This suggests at least that
Mr Birnie did not use the vehicle while he was on annual
leave and effectively would negate the argument that the
value of Mr Birnie’s annual leave should include the value
of the motor vehicle he would otherwise have used.

52 In relation to the severance payment, the evidence is that
Mr Birnie’s contract of employment did not provide for
a payment to be made upon redundancy and thus there
cannot be a valid claim that it was a benefit under the
contract that the redundancy payments made would be
paid at the value of his remuneration. These two claims
therefore are similarly dismissed.

(iii) Long Service Leave
53 Mr Birnie claims that it was a term of his contract of

employment that he would be paid pro-rata long service
leave after three years of employment. The strongest

evidence in support of Mr Birnie’s claim is the evidence
of an e-mail received by Mr Adderson from a clerical
employee of the company which states that employees of
the respondent are entitled to that pro-rata annual leave
(exhibit 1—24). Mr Birnie has no other direct evidence
to support his claim although I note his evidence about
how he believes others have been paid pro-rata after 3
years’ service.

54 The evidence of Mr Lee is that the respondent did not
have a policy in relation to long service leave payable
pro-rata on termination. Rather, the decision whether pro-
rata long service leave would be paid was at the discretion
of the managing director, Mr Gutnick.

55 I am not persuaded that it was term of Mr Birnie’s contract
of employment that he would be paid pro-rata long service
leave after three years. I acknowledge that laboratory
technicians as referred to in the e-mail may have that
entitlement but that entitlement may also arise from award
provisions (cf. exhibit 1—27). The evidence does not in
my view establish an entitlement applicable generally to
the respondent’s employees of whatever position in
Western Australia. There is always an issue that arises
when one particular condition of employment of one
employee is compared to another employee in isolation
from each employee’s total remuneration package.

56 Mr Birnie also can derive little comfort from the fact that
the provision he now claims was not provided for in the
long service leave entitlement contained in the fixed term
contract which applied to him previously. Indeed, that
contract specifically provided for pro-rata long service
leave after 10 years’ continuous service (exhibit 1—10),
and not three years’ continuous service. That fact alone
suggests that a pro-rata payment of long service leave
after three years’ continuous service is not a condition of
employment with the respondent, at least for employees
at the position at which Mr Birnie was employed. There
is nothing in the evidence to indicate that it is a condition
of employment peculiar to this State and which is to be
implied into Mr Birnie’s contract of employment.
Accordingly, this claim is dismissed.

(iv) Relocation Benefits
57 The third claim of denied contractual benefits is an

entitlement to relocation benefits.
58 Mr Lee concedes that if Mr Birnie was made redundant

“we will relocate him back to Melbourne”. Indeed, Mr
Lee’s evidence is that at the meeting at which Mr Birnie
was dismissed he referred to the term of his contact
regarding relocation. This is reference to the terms of the
original relocation assistance agreed with Mr Birnie
(exhibit 1—22, dated 29 June 1995) which contains the
following relevant provision—

6. Redundancy Provisions
Should your position be made redundant at any time
we will at our cost relocate you, your family and
reasonable effects to Melbourne.

59 There seems no reason why that provision is not binding
upon the respondent. It was as much a part of the
agreement reached when Mr Birnie relocated to Perth as
any other part of the agreement. I find that it constitutes a
benefit to which Mr Birnie is entitled under his contract
of employment.

60 The issue at the heart of this claim goes to the practical
implementation of the benefit. Mr Birnie’s relocation to
Perth was effected by the respondent paying for a number
of separate matters. These are set out in exhibit 1—22 as
a memorandum from Mr Stewart to him and include, for
example, an allowance of “one month’s salary to offset
the incidental costs associated with relocation”, and also
relevantly, the following—

Selling and Buying Residence
We will carry the costs associated with the sale and
purchase of your home. These include advertising,
fees, stamp duty, commissions and the like.

61 Mr Birnie claims payment of all amounts as may become
payable upon relocation to Melbourne in accordance with
items 1 to 5 of that memorandum.
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62 Mr Lee, however, when he eventually replied on 18 July
to Mr Birnie’s requests for the details of the relocation
package, took the respondent’s current guidelines and
modified them where he “thought it was necessary or
appropriate”. This resulted in at least his decision that
the offer would be valid only for a 3 month period after
which it would lapse. There was a cap on the sale value
of the home for reimbursement purposes of $300,000
which had been included in a variation earlier in the year
to the guidelines. Mr Birnie did not accept the conditions
contained in Mr Lee’s letter to him of 18 July.

Conclusion
63 Both parties approach this matter on the basis that Mr

Birnie’s entitlement to be relocated is given effect to by
way of particular conditions and I therefore also approach
the issue now between them on that basis. Where there is
an issue to be resolved, it should be resolved against the
source, as I find it to be, of Mr Birnie’s entitlement. That
is, that the respondent will at its cost “relocate you, your
family and reasonable effects to Melbourne”. It is not, as
Mr Lee writes in his letter, that the respondent would pay
“reasonable relocation expenses”.

64 There is much to be said for the proposition advanced by
Mr Birnie that the conditions by which his entitlement
would be given effect are those contained in items 1 to 5
of the original memorandum of Mr Stewart. This is
because Mr Birnie’s entitlement is contained in that
memorandum and the memorandum thus provides the
context in which it is to be read. While I acknowledge
that the respondent is entitled to change its policies, as it
apparently did in mid to late 1999 by introducing caps
on the sale value and purchase value in the relocation
policy, that does not provide a satisfactory answer to the
issue. The Respondent is not entitled to unilaterally
change Mr Birnie’s entitlements under his contract of
employment. Further, Mr Birnie’s entitlement is not stated
to be subject to the respondent’s policies at the time the
relocation is to occur.

65 An issue of fairness arises here. Mr Birnie agreed to
relocate from Melbourne to Perth on the basis that if his
position was made redundant at any time the respondent
will at its cost relocate him, his family and reasonable
effects to Melbourne. If the respondent wishes to vary
that agreed position it should at least communicate its
intention to Mr Birnie and discuss the consequences with
him if it is a change to his detriment. There is no evidence
that the change was ever communicated to Mr Birnie. It
is rather too late to present Mr Birnie with a fait accompli
after the redundancy has occurred.

66 The preferable view is that if the respondent does vary its
relocation policy the variation will apply to future
relocations. However, in Mr Birnie’s circumstances he
has already relocated. He relocated from Melbourne to
Perth. His present entitlement is not so much to be
relocated as it is to be returned from whence he came.
Accordingly I find that Mr Birnie’s entitlement is to be
given effect to as he claims: items 1 to 5 of the original
memorandum of Mr Stewart with the necessary
transposition of “Melbourne” and “Perth”.

67 There is therefore no cap as contained in Mr Lee’s letter.
However, the respondent is, in my view, entitled to place
a time limit upon its obligation. This is because the
entitlement to relocation arises because, and at the time
of, the termination of Mr Birnie’s employment by the
respondent. If, as a result of that termination, Mr Birnie
wished to relocate to Melbourne, then he would be entitled
to the benefit I have found. However, his access to that
entitlement will lapse if he does not return to Melbourne
following the termination of his employment.

68 I accept the evidence of Mr Birnie that he advised Mr
Lee on 10 July of his intention to relocate to Melbourne.
However, Mr Birnie has not in fact returned to Melbourne,
possibly because of this very issue. There is no evidence
that Mr Birnie presently wishes to return to Melbourne.
He concedes that the benefit he claims is not a benefit
which is able to be converted to a monetary payment if
he elects not to do so. He therefore now needs to decide,
in light of these Reasons, whether or not he intends to
return to Melbourne.

69 I am of the view that the offer made in Mr Lee’s letter of
18 July 2000 (exhibit 1—66) was not consistent with the
benefit to which he was entitled. I therefore find that Mr
Birnie has been denied a benefit to which he is entitled
under his contract of employment, that is the respondent
will at its cost relocate him, his family and reasonable
effects to Melbourne. I will hear the parties further as to
the form of order to issue and to that extent may require
the parties to further advise the Commission of their
respective positions. This may be able to be done in
writing. Any final order to issue on this subject is likely
to contain a set period within which Mr Birnie should
advise the respondent whether he elects to relocate to
Melbourne and the parties are requested to consider what
that period should be. If he does not elect to do so the
entitlement will then lapse.

(v) Reasonable Notice
70 The final claim under this heading is Mr Birnie’s claim

as set out in the letter from Mr Kemp dated 6 September
2000 for payment of $113,745.00 being the shortfall in
payment in lieu of reasonable notice due under Mr Birnie’s
contract of employment (which he says is 12 months’
notice) and the payment in lieu of notice actually made.
In application 1457 of 2000 the claim is similarly and
separately made that the respondent has denied Mr Birnie
his contractual benefit of reasonable notice “by
underpaying him $117,883.70”. I propose to deal with
the claims together.

71 The respondent acknowledges that there was no express
term within Mr Birnie’s contract of employment which
prescribed a period of notice. The respondent however,
submits that the statutory minimum period of notice in
s.170CM of the Workplace Relations Act 1993 provides
for the period of notice to be given and that fact means
that there is no room for the implication of a term of
reasonable notice. However, that proposition is
unsupported by authority and on the material before the
Commission on this occasion, I am not inclined to uphold
it.

72 Rather, the issue is whether the period of notice given to
Mr Birnie was reasonable in the circumstances. While I
do not uphold the respondent’s submission that it is in
the labour supply industry, I do acknowledge the evidence
that the diamond exploration industry is an industry in
which employment opportunities will fluctuate from time
to time.

73 What constitutes reasonable notice is a question of fact
in each case where there is no term in the contract: Cohen
v Nichevic [1976] WAR 183. The tests to be applied for
determining reasonable notice are those set out in Tarozzi
v. The Italian Club (1991) 71 WAIG 2499. The
Commission should have regard to the high or low grade
of the appointment, the importance of the position, the
size of the salary, the nature of the employment, the length
of service of the employee, the professional standing of
the employee, his/her age, qualifications, experience and
degree of job mobility, what the employee gave up to
come to the present employer and the employee’s
prospective pension or other rights.

74 To an extent, these factors overlap with the considerations
involved in deciding whether a particular redundancy
payment is appropriate. As Sharkey P noted in Rogers v
Leighton Contractors (referring to Coles/Myer Ltd v
Sweeting and Others (FB) (1993) 73 WAIG 225 at p.
231)—

A parallel is the implication of reasonable notice for
management or non-award employees where no no-
tice is provided for in the contract (see Tarozzi v WA
Italian Club (Inc) (op cit) and the authorities therein
cited). Matters such as quantum of salary, period of
service, position in the hierarchy of the employer
etc, are reasonable matters to consider in fixing quan-
tum of a redundancy payment.

75 There is therefore considerable risk that if Mr Birnie’s
claim that he was entitled to reasonable notice upon the
termination of his employment is dealt with in isolation
and without regard to the fact the Commission is also
considering whether his dismissal was hash, oppressive
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or unfair by reason of a failure to pay a reasonable
redundancy payment, most, if not all, of the same factors
will be double-counted. That situation should be avoided.
Indeed, even if Mr Birnie’s claim viewed in isolation
resulted in an entitlement to a greater period of notice
than that given, the Commission’s ultimate requirement
to decide matters according to equity, good conscience
and the substantial merits of the case would require the
Commission to consider whether an order granting that
entitlement in full should in fact issue in this matter given
the Order to issue prescribing a further redundancy
payment.

76 In the context of the facts in this case, the reason for Mr
Birnie’s employment terminating was the quite sudden
change of the availability of funds in the diamond
exploration industry. Ultimately, I do not find that the
notice period given to Mr Birnie, in the context of the
further redundancy payment now to be made to him to
be unreasonable and accordingly, this claim similarly is
dismissed.

77 A Minute of Proposed Order now issues.

2001 WAIRC 02613
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ANDREW BIRNIE, APPLICANT

v.
A.W.I. ADMINISTRATION SERVICES
PTY LTD, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 20 APRIL 2001
FILE NO/S APPLICATIONS 1198 & 1457 OF 2000
CITATION NO. 2001 WAIRC 02613
_______________________________________________________________________________

Result Application alleging unfair dismissal and
denied contractual entitlements granted
in part.

Representation
Applicant Mr S. Kemp (of counsel) on behalf of the

applicant.
Respondent Mr A. Drake-Brockman and with him Mr

D. Howlett (both of counsel) on behalf
of the respondent.

_______________________________________________________________________________

Order.
HAVING HEARD Mr S. Kemp (of counsel) on behalf of the
applicant and Mr A. Drake-Brockman and with him Mr D.
Howlett (both of counsel) on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby—

(A) DECLARES—
(1) That the dismissal of Andrew Birnie was harsh

and unfair; and
(2) That reinstatement is impracticable.

(B) ORDERS THAT—
(1) A.W.I. Administration Services Pty Ltd pay,

within 7 days of the date of this Order, Andrew
Birnie a sum equivalent to eight weeks’ salary
by way of a further redundancy payment; and

(2) A.W.I. Administration Services Pty Ltd pay,
within 7 days of the date of this Order, the
sum of $5,000.00 by way of compensation for
the injury caused by the dismissal.

(C) (1) DECLARES THAT Andrew Birnie has not
been allowed by A.W.I. Administration Serv-
ices Pty Ltd a benefit to which he is entitled
under his contract of service, that is that A.W.I.
Administration Services Pty Ltd will at its cost
relocate him, his family and reasonable effects
to Melbourne.

(2) ORDERS THAT this claim be re-listed for
further hearing as to the Order to issue.

(D) ORDERS THAT the application otherwise be dis-
missed.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

2001 WAIRC 02491
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES LESLIE FRED FREE, APPLICANT

v.
BORAL WINDOW SYSTEMS PTY
LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED THURSDAY, 22 MARCH 2001
FILE NO/S APPLICATION 1379 OF 2000
CITATION NO. 2001 WAIRC 02491
_________________________________________________________________________

Result Declaration issued.
Representation
Applicant Mr L Free in person
Respondent Mr J Britts as agent
_________________________________________________________________________

Reasons for Decision.
(Extempore)

1. By this application pursuant to s 29(1)(b)(i) of the
Industrial Relations Act 1979 (“the Act”) Leslie Fred Free
(“the applicant”) alleges that Boral Window Systems Pty
Ltd (“the respondent”) on or about 4 August 2000 unfairly
dismissed him. At all material times between 21 May 1998
and 4 August 2000 the applicant was employed by the
respondent, as it is common ground, as a factory hand.
The applicant was employed in duties involving
assembling window frames and sashes and it is also
common ground that his employment was subject to the
terms of the Metal Trades (General) Award No 13 of 1965
as amended from time to time (“the Award”).

2. It is also agreed that the applicant worked 38 hours per
week, was a permanent full-time employee, and his
employment, as I have said, came to an end on 4 August
2000. On that day it is said that the applicant had his
employment terminated on the grounds of redundancy.

3. The respondent objects to and opposes the applicant’s
claim and says that he was fairly dismissed by reason of
a bona fide redundancy.

4. The facts in this matter are relatively straightforward and
may be stated as follows. The applicant testified that on
28 October 1998 he reported to his employer a workplace
injury, leading to an eventual diagnosis of carpal tunnel
syndrome. Between this time and in or about August 2000,
the applicant underwent various treatments for this
condition and also received workers compensation
payments. The latter was common ground also.

5. In this time the respondent’s manager, Mr Spires, who
on the evidence, discussed with the applicant his medical
condition and what was occurring generally in the
workplace, visited the applicant at his house. The
applicant said that Mr Spires urged him to return to work
as soon as he could. In times leading up to August 2000
Mr Spires testified that he mentioned that work demand
at the respondent’s premises had fallen off, he said due in
large part, to the introduction of the goods and services
tax.

6. Mr Spires conceded however in evidence, that he did not
tell the applicant at any time that his position was being
contemplated to be or was to be made redundant. The
applicant, on the evidence, recommenced at work on light
duties on or about 1 August 2000. He said at that time he
raised the need for prescription safety glasses but was
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told by the respondent not to worry about this at that
time. The applicant thought this was odd.

7. On Friday, 4 August 2000, at approximately 11 am on
the evidence, the applicant was called into Mr Spires’
office in the presence of another employee of the
respondent and was told by him that he was being made
redundant because of a downturn in work and was handed
a letter of the same date confirming this. That letter, which
is exhibit A1, formal parts omitted, provides as follows—

“Further to our recent discussions, this letter con-
firms that your employment with Boral Window
Systems, Bunbury Operations, will terminate on 4
August 2000. As we have discussed, your position
has become redundant as a result of shortage of work
and a reduced demand for our products. The finan-
cial arrangements connected with your termination
are outlined in the attached sheets. These funds will
be transferred to your previously nominated bank
account tonight.”

8. It is also common ground on the evidence before the
Commission, that the applicant received from the
respondent, by way of termination payments, two weeks
wages in lieu of notice in the sum of $879.20 and also six
weeks severance pay in the sum of $2637.60 pursuant to
the terms of the Award.

9. The evidence also is that it was offered to the applicant
that if he wished to he could leave the premises there and
then. However, he elected to work to the end of the day,
which he did.

10. As to the downturn in the respondent’s business, and the
need for redundancies, Mr Spires referred to the goods
and services tax concerns that the respondent was
experiencing from in or about February 2000. Exhibit
R1 was tendered in support of the respondent’s case,
which exhibit refers to various schedules of factory hours
in the period June, July, and up and to the end of
September 2000.

11. This evidence shows a very substantial fall off in demand
over that period. Additionally Mr Spires gave evidence
as to other steps taken by the respondent to address this
situation, including employees going on annual leave;
options discussed including a shorter working week and
generally, a drive to reduce costs.

12. There is also evidence before the Commission through
Mr Spires that indeed some months prior to August 2000
the respondent, at least in Perth, was preparing for possible
redundancies, and in that regard Mr Spires made reference
to emails with the Sydney head office of the company
and the Perth head office. He furthermore gave evidence
that some two to three weeks prior to the week ending 5
August 2000, he specifically looked at who may have to
be made redundant from the Bunbury operations.

13. The evidence was that Mr Spires received actual
confirmation of the decision to make employees redundant
on or about 2 August 2000 by the Perth office of the
company.

Findings
14. I will turn now to my findings and conclusions in relation

to this matter. From all of the evidence I accept that the
respondent on the evidence did experience a substantial
reduction in business demand as it was stated as a result
of the goods and services tax. I accept on the evidence,
and I find, that as a consequence of that development the
respondent needed to significantly reduce its costs and
potentially its numbers of employees.

15. I am also satisfied on the evidence, and I find, that there
was consideration by the respondent of alternatives to
redundancy with employees, such as employees taking
annual leave, the possibility of a shorter working week,
and other arrangements. However, I observe that those
consultations did not include the applicant.

16. I also find that in relation to the latter observation there
was no discussion with the applicant as to specific issues
raised with the other employees, but I do accept on the
evidence that there was probably some mention made of
a possibility of a reduction in staff at some point during
the visits by Mr Spires to the applicant’s home before he
returned to the workplace on 1 August 2000.

17. I am also satisfied on the evidence that on the resumption
of work on 1 August 2000 the applicant was given no
indication of his employment being at risk, despite the
evidence of the respondent that there was at least an
identification of those who could possibly be made
redundant, some two to three weeks prior to that time.

18. Whilst I have said on the evidence that it appears to the
Commission that there was confirmation of the need for
the respondent to make employees redundant on or about
2 August 2000, in my opinion, on the evidence, it is open
to infer and I do infer, that it is more likely than not that
the identification of potential employees to be made
redundant some two to three weeks prior than this may
well have included the applicant’s position.

19. As I have also observed on the evidence, there was no
discussion of any form in any event with the applicant
from 2 August 2000 until the notification by the
respondent to the applicant of his dismissal mid morning
on 4 August 2000.

20. The evidence also is, and I find, that the applicant, as he
informs the Commission, is still not medically fit to
undertake any work and has not been since his dismissal,
been in receipt of any workers compensation. As to his
medical fitness I refer in that regard to exhibit A2, that
being a Centrelink medical certificate issued by Dr
Michael M Comparti, who on the evidence, is the
applicant’s present treating medical practitioner.

The Principles
21. I turn to the principles in relation to these matters. The

relevant principles in relation to an unfair dismissal claim
arising from a situation of redundancy such as this are
well established. It is incumbent on an applicant to
establish on balance if challenging their selection for
redundancy, that another employee, apart from the
applicant, should have been made redundant, and in that
regard I refer to two authorities, they being AMWSU and
Anor v The Australian Shipbuilding Industries, Western
Australia, Pty Ltd (1987) 67 WAIG 733, and Gromark
Packaging v The FMWU (1992) 46 IR 98. However, this
is not an exclusive or sole criterion, as considerations as
to any unfairness in the process used in effecting a
redundancy can also be taken into account, and in that
regard I refer to MEWU v Newcrest Mining Limited (1993)
73 WAIG 969, and also FPFAIU v Jason Industries
Limited (1994) 74 WAIG 32.

22. Additionally, it is for the Commission to consider all of
the circumstances surrounding the termination of the
employment, having regard to s 26 of the Act. In applying
in this case what has been now well established as the
comparative test in the Australian Shipbuilding Industries
decision, I am not satisfied on the evidence, that it has
been established on balance that an employee other than
the applicant should have been selected for redundancy
in preference to him.

23. Whilst there was some evidence before the Commission
as to the circumstances of two or three other employees,
that evidence has not established, in my view, why a
determination should have been made by the respondent
in the applicant’s favour.

24. However, having considered that proposition, that is not
the end of the matter. It is clear on the evidence, as I have
found it to be, that there was no consultation with Mr
Free once a definite decision had been made by the
respondent to make him redundant as required by clause
32A—Redundancy, of the Award.

25. Additionally, in my opinion, there was no compliance by
the respondent with the terms of Part 5 of the Minimum
Conditions of Employment Act 1993 (“MCEA”) to the
extent that these provisions are implied into the Award
and not otherwise satisfied by the operation of clause 32A
of the Award.

26. The respondent had a lawful obligation to discuss with
the affected employees the matters set out in these
instruments and on the evidence, those discussions simply
did not take place with the applicant.

27. These obligations carry with them more than just an
obligation to advise of a decision that occurred in this
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case. The purpose of these obligations is to enable
adequate warning of impending redundancies to be given
to enable employees, and where relevant unions, to receive
relevant information as to impending redundancies, and
at least to have some input into the selection process, to
enable alternatives to be discussed, if any, and to consider
means that may mitigate against the adverse effects of
redundancy. Clearly on the evidence in relation to the
applicant none of this occurred.

Conclusion
28. For these reasons in my view, I consider that the

applicant’s dismissal was, in all the circumstances, harsh,
oppressive and unfair. In this case there was both an award
and statutory obligation to consult with the affected
employee as a part of the redundancy process. The
circumstances in this particular case are very similar to
those in another case which was before the Commission
as presently constituted in the matter of AFMEPKIU v
Goldfields Contractors Pty Ltd (2000) 80 WAIG 2749,
which decision was upheld on appeal by a Full Bench of
this Commission.

29. I refer to another matter which was raised somewhat
obliquely by the applicant in his notice of application,
that being s 84AA of the Workers Compensation and
Rehabilitation Act 1981. Whilst the matter was mentioned
it wasn’t pressed and nor was it dealt with by the agent
for the respondent. My view in relation to that matter is
that if indeed that provision did apply, which I think there
is considerable doubt in the present circumstances, it
would be open to conclude that in the circumstance of
redundancy, as I have found it to have occurred being
bona fide, it was not reasonably practicable for the
respondent to keep the position open, all things
considered.

30. Having said that, I now turn to the question of relief in
this case. The applicant seeks compensation for loss. It is
not in dispute that the applicant was paid on the
termination of his employment, some $3,516.80,
representing two weeks wages in lieu of notice, and six
weeks redundancy pay, which payments were made
pursuant to the terms of the Award, consistent with the
applicant’s length of service.

31. On the basis of my conclusion that the applicant has not
established that someone other than he should have been
made redundant, and therefore he should not have been
dismissed, it is not in my opinion, open for the
Commission to consider loss in terms of ongoing income,
which was the conclusion that the Commission as
presently constituted reached in Goldfields Contractors.

32. Furthermore, I am not persuaded on the evidence that the
payments made to the applicant by the respondent were,
in all the circumstances of the case, unfair or inadequate,
and therefore I am not persuaded that the applicant has
suffered a loss that is compensable by order of this
Commission.

33. In view of my findings and conclusions, I consider that
the appropriate remedy to provide in the present
circumstances is a declaration that the applicant was
unfairly dismissed by the respondent from his position
as a factory hand on or about 4 August 2000.

2001 WAIRC 02530
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES LESLIE FRED FREE, APPLICANT

v.
BORAL WINDOW SYSTEMS PTY
LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED MONDAY, 9 APRIL 2001
FILE NO/S APPLICATION 1379 OF 2000
CITATION NO. 2001 WAIRC 02530
_________________________________________________________________________

Result Declaration issued.
Representation
Applicant Mr L Free in person
Respondent Mr J Britts as agent
_________________________________________________________________________

Declaration.
HAVING heard Mr L Free on his own behalf and Mr J Britts
agent on behalf of the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby declares—

THAT Mr Leslie Free was harshly, oppressively and
unfairly dismissed from his employment as a factory hand
by the respondent on or about 4 August 2000.

(Sgd.) S. J. KENNER,
[L.S.] Commissioner.

2001 WAIRC 02767
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES GARY EDWARD GARBETT,

APPLICANT
v.
MIDLAND BRICK COMPANY PTY
LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 9 MAY 2001
FILE NO/S APPLICATION 791 OF 2000
CITATION NO. 2001 WAIRC 02767
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr B Stokes as agent
Respondent Mr T Lucev of Counsel and with him Mr

B Di Girolami of Counsel
Mr T Heelan as agent

_______________________________________________________________________________

Reasons for Decision.
1 This is an application pursuant to section 29 (1)(b)(i) of

the Industrial Relations Act, 1979 (the Act). The applicant
Mr Gary Edward Garbett alleges that he was harshly,
oppressively or unfairly dismissed by the respondent,
Midland Brick Company Pty Ltd, on 18 May 2000. He
says that he was made redundant without any prior
consultation in breach of ss 40-42 of the Minimum
Conditions of Employment Act 1993. The applicant seeks
reinstatement to his position or in the alternative he seeks
the maximum of six months compensation.

2 The applicant says that at the time of termination he was
employed as a Senior Purchasing Officer with the
respondent. He was employed at Midland Brick from 11
May 1994 to 18 May 2000. His responsibilities were to
direct purchases for maintenance, replacement of motor
vehicles, supply agreements for commodities, hire
equipment and supply support services eg telephones,
property maintenance. The applicant says his salary was
$54,689 per annum plus a vehicle.

3 The matter was dealt with in conference on 29 June 2000
and having failed to settle was referred to hearing on 19
and 20 September 2000. The matter was part heard and
was heard again on 29 November to 1 December and on
5 February and 8 February 2001.

4 The applicant’s agent in a letter to the respondent of 18
September 2000 elaborated on the grounds he says caused
the redundancy to be unfair. The grounds are as follows—

“1. The applicant was ostracized upon his return from
leave on 1st May 2000;

2. The applicant wasn’t advised that his position was
under review;
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3. He wasn’t given an opportunity to contribute in-
put to review;

4. Stewart Wheatley, Kelvin Ryan nor other senior
management didn’t consult with the applicant
concerning the decision to abolish his position;

5. The applicant wasn’t given time to accept deci-
sion or seek alternative opportunities within
respondent company;

6. The respondent didn’t engage in a selection proc-
ess from the applicant’s section when deciding
to terminate the applicant;

7. This was but the latest of several attempts by
Stewart Wheatley to get rid of the applicant, &

8. The applicant wasn’t offered an opportunity to
work out his notice period.”

5 The applicant also does not believe the position was in
fact redundant. The applicant says that s40(1) of the
Minimum Conditions of Employment Act defines
redundant as—

“means being no longer required by an employer to
continue doing a job because, for a reason that is not
a usual reason for change in the employer’s work-
force, the employer has decided that the job will not
be done by any person.”

The applicant says that his duties were of such a nature
that if they were not done then Midland Brick could not
be operating today. Hence his duties have to be done by
someone and are being done by others.

6 Mr Garbett’s evidence is that he applied successfully for
the position of Senior Purchasing Officer and Store
Manager for Midland Brick company in April 1994. He
says in that role he had a number of employees answerable
to him which included purchasing officers, stores,
warehouse personnel and two crane drivers. The
organisational chart [Exhibit GG6] reflected the structure
under which he operated.

7 Mr Garbett says that he met with Mr Scarvaci on 30 March
1998 when Mr Scarvaci proposed that he accept a lesser
role, with less pay and less conditions of employment.
This involved reporting to a newly appointed Procurement
Manager and it was proposed that he would lose the use
of his company motor vehicle. Mr Garbett says that Mr
Scarvaci was not successful at having his pay reduced
and vehicle removed from him. The fact that these terms
and conditions remained the same is unchallenged. The
outcome however was that Mr Garbett was to report to a
new Procurement Manager and Mr Scarvaci criticised him
for failing to have made significant reductions in stock
holding. Mr Garbett did not accept these criticisms. The
new Procurement Manager was Mr Stewart Wheatley and
Mr Scarvaci sent a memo to all departmental managers
[Exhibit GG20] to advise them of his appointment and
that Mr Wheatley would report to the Operations Manager,
that being Mr Scarvaci. The memo says that Mr Garbett
was to continue in the position of Purchasing Manager
and report to Mr Stewart Wheatley as Procurement
Manager. This arrangement changed Mr Garbett’s
reporting role and reduced his management role as
Purchasing Manager, effectively reducing his auton-
omy.

8 Mr Garbett did not approve of Mr Wheatley’s
management style which he described as aggressive and
autocratic. Mr Garbett had a number of complaints about
Mr Wheatley’s language and his behaviour. Later in 1998
the reporting roles changed and Mr Hyland became Mr
Garbett’s and Mr Wheatley’s superior. Mr Garbett was
given a letter from Mr Hyland the General Manager
Commercial on 18 November 1998 seeking his
acceptance of a new role as Senior Purchasing Officer
[Exhibit GG23]. Mr Garbett says this new role was a
demotion in that he was not able to perform all
management functions that he previously enjoyed. His
responsibilities and autonomy had been diminished. He
says there were no changes to his role during 1999. He
says he proceeded on leave in April 2000 and on his return
on 1 May 2000 his workstation and office arrangements
had been changed entirely. His space had been reduced

and he felt that he was shut off and kept separate from
remaining office staff and stores personnel. He says this
situation continued until his day of termination. He says
he was not consulted about those changes.

9 Mr Garbett says that on 18 May 2000, Mr Wheatley rang
and asked him to come to his office. Mr Kelvin Robert
Ryan, the Engineering and Services Manager and Mr
Wheatley were in the office and Mr Ryan outlined the
purpose of the meeting. Mr Garbett was handed some
documents, included in these was a letter advising him
that the position of Senior Purchasing Officer had become
redundant effective immediately. The letter says, “As a
result of a recent review of the Stores and Purchasing
department, the position of Senior Purchasing Officer has
been made redundant effective immediately.” He says that
he was not aware of any review of the department or his
position and he was not requested to provide any input
into a review.

10 The letter also says, “The company has considered
alternative positions but unfortunately we have not been
able to find any suitable alternative employment for you.”
Mr Garbett says that alternatives were not offered to him,
there was no selection process and he was retrenched
immediately. He says that he could have been offered
other purchasing positions or the position occupied by
Mr Vince Gairn who was scheduled to retire. The
documents handed to Mr Garbett at the meeting of 18
May 2000 are marked [Exhibits GG25A through to
GG25D].

11 Mr Garbett says he asked at the end of the meeting if he
could have the opportunity to address the rest of the staff
and he was allowed to do so.

12 Mr Garbett says that the payment for his redundancy was
lodged in his bank account 24 hours before he was made
redundant. [Exhibits GG27 and GG28]

13 Mr Garbett gave evidence that the procedures for calling
expressions of interest for disposing of plant and
equipment were changed when Mr Wheatley took over
procurement and he ceased doing this process. He also
gave evidence regarding the purchase by Mr Ryan of a
rural property from Midland Brick. Neither of these issues
are of any significance to the matter to be determined by
the Commission.

14 In cross-examination Mr Garbett says there was pressure
to reduce stock levels. Mr Garbett says the goal for stock
levels was 5 million but cannot recall what level was
achieved whilst he was there. He says that Mr Scarvaci
was concerned about the levels of inventory in April 1998
[Exhibits GG12 and GG13].

15 Exhibit R1 of August 1998 Mr Garbett agrees was
generally the structure of the department at that time.
The document marked [Exhibit R2] of November
1998 Mr Garbett disagrees with and says there was
not a flat reporting structure of the purchasing officers
and himself to Mr Wheatley as procurement manager.
He says the purchasing officers reported through him
to Mr Wheatley.

16 In around September 1998, Mr Paul Arndt joined Midland
Brick as General Manager and Mr Ryan joined as HR
Manager. Mr Garbett says there were a series of strategy
meetings held with all personnel at Midland Brick where
Mr Ryan and Mr Arndt made it very clear, on Mr Garbett’s
evidence, that change was critical. He says the purpose
of the strategic meetings held by Mr Ryan and Mr Arndt
were to advise that the company had to perform and that
if individuals could not fit in they did not want you. He
says the emphasis was on the need to become competitive
in the market place.

17 Mr Garbett was at the time of his redundancy the Senior
Purchasing Officer. He agreed to, or at least did not
challenge this change, which was instituted by Mr Hyland
in November 1998. The respondent contends that
following that Mr Garbett’s activities were largely those
undertaken by the other purchasing officers, albeit they
each had their separate responsibilities. Mr Garbett
disputes this and says that they reported through him to
Mr Wheatley.
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18 Mr Garbett says on this change from Purchasing Manager
to Senior Purchasing Officer his duties included the
following—

1. company car fleet (20—25% of his time)
2. Mobile phones (10%)
3. contract management (5%)

and the balance of time was spent on direct purchase
activities for goods and services.
He says the other three purchasing officers and he spent
the overwhelming majority of their time on direct
purchase activities.

19 Mr Garbett says he was not aware of the Boral Support
Services review. He says that after his change from being
responsible for the whole department to being responsible
for purchasing he still had a broken line of communication
to assume responsibility for the stores and crane drivers.
However, he says with the appointment of Mr Wheatley
he had a reduced involvement with the day to day activity
with the stores.

20 Mr Garbett says under cross-examination that the
inventory system which he operated was the subject of
repeated criticism in Boral audit reports and by Mr
Scarvaci, his superior. Mr Garbett says that Mr Scarvaci
used the convenience of the Boral audit reports in relation
to inventory stock levels to discredit his management style
and so to replace him as manager of the department in
April 1998. At that stage he took on a lesser role in favour
of Mr Wheatley. In November 1998 Mr Garbett says he
was not demoted, it was simply a clarification of his title
in the purchasing department and his responsibilities
remained the same. The performance reviews of
purchasing staff were conducted by Mr Wheatley.

21 Mr Garbett says Mr Ryan, at the interview on 18 May
2000, simply gave him the letter which states that his
employment ceases effectively today (that is 18 May
2000) and that he was not given the option of working
out his notice.

22 Mr Garbett gave evidence that he was not aware,
following his departure, whether any one was doing
his work or whether any one had replaced him.
However, he believed that the staffing levels prior to
his departure were adequate to cope with the work,
and did not appear to be overstaffed. Mr Garbett says
he was consulted by the other 3 purchasing officers
when they needed advice or assistance on matters.
He says in normal circumstances they came to him
before they went to Mr Wheatley.

23 Mr Garbett says that in August 1998 he did not lose
responsibility for stores. In relation to the other purchasing
officers, Mr Garbett said he had duties additional to them
being he was responsible for supplier agreements and
supplier contracts, he was responsible for payment of
eftpos payments for import duties and for motor vehicle
acquisition disposal and maintenance. Additionally, he
says he had responsibility for mobile telephones
acquisition and the petty cash float. Mr Garbett says he
also had responsibility for establishing supplier
agreements on behalf of Midland Brick that is those
outside the scope of agreements by Boral for Boral
operations. As an example of supervision, Mr Garbett
said he encouraged one of the purchasing officers Ms
Caroline Jamieson to undertake further study as he saw a
greater role for her in purchasing activities [Exhibit
GG39]. Mr Garbett says the types of issues that were
brought to him by the purchasing officers were safety
issues, issues relating to workers compensation and issues
in relation to compliance with procedure.

24 Mr Garbett says he was basically in agreement with his
performance management appraisal [Exhibit GG42] but
at no time was he counselled in relation to his day to day
activities.

25 Mr Gary McCorkell, the Managing Director of Anaco
Pty Ltd gave evidence for Mr Garbett that he had business
dealings with Mr Garbett and always found him to be
very meticulous and in the week following his
retrenchment he was pretty upset.

26 Mr Frank Lazenby, Managing Director of WA Trucks and
Machinery Repairs Pty Ltd was summonsed to give
evidence regarding his business dealings with Mr
Wheatley. He says he purchased between $60,000-
100,000 worth of surplus equipment from Midland Brick.
He says he mostly put in prices in writing to Midland
Brick, included in this was putting in a price for clean-up
of scrap material from site at Midland Brick. I do not
consider the evidence of Mr Lazenby to be of any
relevance to the issue to be determined.

27 Mr Kelvin Robert Ryan, gave evidence that he
commenced employment with the company on 1 October
1998. At that time Mr Garbett was the Purchasing
Manager and Mr Wheatley was the Procurement Manager.
He says that soon after he started at Midland Brick there
was a change made to the structure of the purchasing
department and Mr Garbett was demoted to a purchasing
officer [Exhibit GG23].

28 Mr Ryan gave evidence that Mr Arndt and he were
required to make changes at Midland Brick to improve
competitiveness. He says that they ran workshops for all
employees about the need for these changes. He says that
all the operations and personnel were put under review.
He says that he found that inventory levels were too high
and costly. He says that he was the team leader for the
Boral Support Services Review which as part of its tasks
reviewed the procurement department at Midland Brick.
He says that staff were sent information about the review
and that the procurement department staff would have
been aware of the review.

29 Exhibit GG42 was Mr Garbett’s performance appraisal
and Mr Ryan said that step 2 of that appraisal meant that
Mr Garbett’s performance rating of “improvement
required” would lead to remedial action to redress his
performance.

30 In relation to why Mr Garbett was chosen for redundancy
Mr Ryan’s evidence was, “this was glaringly obvious that
the poorest performer was costing us nearly twice as much
as those that are performing better than he. So we made
the decision on that basis.” The decision was made by
Mr Arndt on Mr Ryan’s recommendation. The decision
he says was taken the night before Mr Garbett was
terminated. He says that during the discussion on
termination Mr Garbett was offered use of a car for a
week and to work out his notice but rejected these offers.
He says that Mr Garbett then asked to speak to his friends
and work colleagues and did so; after which he left.

31 Under cross-examination Mr Ryan was questioned
extensively concerning his ownership of rural land, his
contract for clay with Midland Brick, his application or
otherwise for promotion, the purchase of his car and his
use of legal counsel in defence of the application. These
were all points irrelevant to the application at hand and
did not assist the applicant in damaging in anyway the
credibility of the witness.

32 Mr Ryan gave evidence that a Mr Matthew Carr was
employed sometime after Mr Vince Gairn left and was
employed in a new position which encompassed
approximately 50-60% of the duties that Mr Gairn had
performed. Mr Ryan says that he did not consider Mr
Garbett for this position and at the time there was no
position.  He says that he did consider Mr Garbett for
general administration roles.

33 Mr Ryan said that in making the decision to terminate
Mr Garbett’s services he considered a range of documents
including memorandums on his personal file, a
spreadsheet regarding performance and his curriculum
vitae. He also considered the outcome of the Boral
Services Review. He was advised of Mr Garbett’s
performance by Mr Wheatley.

34 In terms of timing Mr Ryan says that options for reducing
costs were considered as part of the review in the
preceding twelve months before Mr Garbett’s termination.
Discussion of the purchasing area and options for
reducing costs, including the Senior Purchasing Officer
position, occurred 4 to 6 weeks prior to dismissal and the
actual decision to dismiss was made the night prior by
Mr Arndt. He says that he asked the pay office for details
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of Mr Garbett’s payout 2 to 3 days prior. He asked for the
documents concerning the termination to be prepared
prior to Mr Arndt’s decision and in anticipation of it. The
money went into Mr Garbett’s bank account on 17 March
2000 [Exhibit GG28] prior to him being informed of his
termination and Mr Arndt taking the decision to terminate
his services. Mr Ryan says that the payout was processed
in error by the Sydney office of Boral as they did not
understand the request.

35 It is clear from Mr Ryan’s evidence that the decision to
choose Mr Garbett for redundancy was taken due to cost
reductions being sought in Midland Brick’s operations
and specifically a $100,000 reduction in Mr Garbett’s
area. Mr Ryan’s evidence is that Mr Garbett was chosen
for performance and cost reasons, but primarily cost
reasons. His evidence under substantial cross-examination
was consistent in that regard.

36 Mr Ryan in his evidence complained about Mr Garbett
telling tales behind people’s backs and trying to destroy
a culture at the company that the new management were
trying to build (transcript page 522). These accusations
were not put to Mr Garbett and they have no weight in
the Commission’s views in any finding concerning Mr
Garbett’s performance or indeed his character. He did not
have any opportunity to address these allegations.
However, they were clearly in Mr Ryan’s mind a source
of aggravation to him vis-à-vis Mr Garbett and I would
be surprised if they did not colour Mr Ryan’s attitude to
Mr Garbett as he complained of this several times in giving
his evidence.

37 Mr Wheatley, the Procurement Manager at Midland Brick,
and Mr Garbett’s immediate supervisor gave evidence
that he commenced employment at Midland Brick on 20
April 1998. He says that his role was to manage the supply
and warehouse functions of Midland Brick and to look
after the integration of the supply department within the
Boral structure. He said that he also had the task of looking
at the compliance standards in Midland Brick concerning
customers and suppliers. He at first worked to Mr Vince
Scarvaci and at a later date to Mr Richard Hyland.

38 Mr Wheatley’s clear evidence regarding the changes to
Mr Garbett’s position and responsibilities is—

“ When I first started there Gary Garbett was an-
swerable to myself. He was manager of purchasing
at that stage which was in control of both the pur-
chasing function and the warehousing function
which was covering some 15 employees. Gary, after
3 months, due to certain circumstances, I put Gary
in charge of just the purchasing side of things and
took the warehousing function off him. I appointed
another person into that position so we could get
more drive within that position because I thought
that that wasn’t being handled very well.
We needed to get some procedures and policies run-
ning through that area of the—of the warehousing
function. It was approximately 4 months after that
and due to a change within—in the company struc-
ture as at that time Midland Brick had been going
through quite an upheaval in management. We had
had a new general manager appointed, we had had a
new human resources manager appointed and there
was fairly large structural changes within the Group,
Midland Brick Group that were happening at that
stage. At that point the supply function changed from
being under the control of Mr Vince Scarvaci to be-
ing under the control of our general manager
commercial, Mr Richard Hyland. It was a recom-
mendation made to Mr Hyland that Gary Garbett be
appointed to purchasing officer with the title “sen-
ior”. That was made about 4 months later. At that
particular stage Gary Garbett was answerable to
myself. The three other people—- the four other
people that answered to him at that stage which were
the purchasing officer and the accounts payable then
answered directly to myself.”

39 The essence of this evidence is that Mr Wheatley says
that Mr Garbett was successively demoted and eventually
held the title of Senior Purchasing Officer, but did not

have anyone reporting to him.  Mr Wheatley says that as
a result of a review of administration conducted by Mr
Ryan, he had to reduce inventory and save $100,000 in
administration costs. He says that he consequently
decided to make Mr Garbett redundant having reviewed
the staff and their performance appraisals which he had
conducted. He says that Mr Garbett was the “worst
performing personnel in the purchasing function”. The
other staff in purchasing included Ms Caroline Jamieson,
Mr Tom Wilkins and Mr David Ainscough.

40 Mr Wheatley gave evidence that when Mr Arndt and Mr
Ryan came to Midland Brick it was made clear that major
changes were required to improve the company’s
performance. It was also made clear that departments or
people could go if performance didn’t improve. He gave
evidence that a number of departments and people were
affected and that everything in Midland Brick was under
review, and still is.

41 Mr Wheatley says that from the time he commenced at
Midland Brick to the time that Mr Garbett was made
redundant, Mr Garbett’s duties changed substantially. He
says that Mr Garbett was eventually responsible for the
“residue of the motor vehicles and the telephones which
had changed dramatically, and then the other percentage
of his duties was for just general purchasing, similar to
what Tom Wilkins was doing”.

42 Mr Wheatley says that when Mr Garbett was advised of
his termination he was asked whether he wished to work
out his notice and declined to do so.

43 Mr Wheatley gave evidence of a range of concerns which
he held about Mr Garbett’s performance. The tenor of
the concerns was that Mr Garbett did not respond to the
directions and demands placed on him by Mr Wheatley.
The specifics of much of these concerns were not put to
Mr Garbett and I have not formed an impression of them
for the purposes of this application. I have however relied
on the history of change to Mr Garbett’s role, Mr
Wheatley’s evidence on the relative performance of the
officers and the 1999 performance appraisals [Exhibits
GG42, KW1A, KW1B, KW2A, KW2B, KW3A &
KW3B] of each of the purchasing staff.

44 As stated several times by Mr Ryan, I am convinced that
the decision to make Mr Garbett redundant was driven
by cost motives following the review led by Mr Ryan.
The decision to choose Mr Garbett as opposed to other
purchasing staff I am sure was due to the fact that his
salary was more than the other staff and his performance
was judged as below the standard required. I have also
gained the distinct impression from viewing Mr Garbett,
Mr Ryan and Mr Wheatley in their giving of evidence
that Mr Garbett did not like or approve of the changes
that Midland Brick and the purchasing department were
undergoing and Mr Ryan did not like or appreciate his
attitude to the changes. In Mr Ryan’s view Mr Garbett
was at least resistant to them.

45 Before dealing with the issue of credibility and my
findings in this application I should indicate that a serious
concern I held during the matter is the amount of time it
took to hear. This was foreshadowed to the parties on
several occasions. The exchange of hostilities between
agents for the parties did not assist the efficient hearing
of the matter and did not assist the Commission to deal
with the substance of the issue and the merits of the case.
Put simply many of the exchanges, even though I am
sure not intended by the respective agents, had the
unfortunate outcome of wasting time and adding expense
to the hearing. This is but one consideration for the
Commission, but in this matter, due to the manner in
which it was conducted, I would put the issue at a very
high level of concern and eventually led to the imposition
of time limits. Irrespective of the delays engendered, the
additional concern was that there was much to be put by
the respondent’s request for additional witnesses which
would offend the rule in Browne and Dunn. It is not
adequate to say that a matter has been generally canvassed
to then draw evidence of specific and important instances
which are adverse to the applicant in this case without at
first having alerted the applicant to these issues. These
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are always matters of degree and judgement but at essence
a party should not be allowed to conduct its case by
surprise or ambush. The material sought to be brought
forward by the respondent had been covered, in part, by
other witnesses for the respondent and where it had not
been covered was not foreshadowed for the applicant.
Similarly it is trite to say that parties are bound by the
conduct of their cases. This observation applies in this
matter to both parties. The agent for the applicant was
given significant lee-way at the commencement of his
case to bring forward witnesses or seek documents. He
was then advised to formally submit requests for
documents and failed to do so and it is then not adequate
to complain that discovery should have been ordered
before the hearing. The agent for the respondent knew at
the commencement of this matter that one issue was the
supervisory responsibilities of Mr Garbett or lack thereof.
To add to my reasons for procedural rulings during the
course of the hearing, I would say that I have a duty to
conduct a fair hearing, and in the public interest, an
expeditious hearing of the matter. The parties have
severely tested the boundaries of this requirement in the
manner in which this matter was conducted.

46 I would say in relation to the assessment of witnesses
that although I found Mr Garbett to be sincere in his
approach to the application, and clearly aggrieved by and
at odds with the manner in which he was dealt with, I do
find a good deal of his evidence to be contradictory and
provided reluctantly. In particular he claims to be largely
unaware of the review of his area and not consulted. I
understand the claim concerning the lack of consultation
and will address that later, but I find that it is highly
unlikely that he did not know clearly that his work area
and he himself were under scrutiny to improve
performance. His very complaint about the changes to
Midland Brick makes probable this awareness.

47 The other area which leads me to question the credibility
of his evidence is the issues surrounding his change of
roles. I find that in each case they were demotions, even
though he is equivocal about this. His responsibilities were
reduced albeit his remuneration package was not. He
clearly did not agree with his superiors but nevertheless
his roles were restructured successively and diminished.

48 I am convinced that there was no reporting relationship
of the purchasing officers to Mr Garbett following his
demotion to Senior Purchasing Officer. Mr Garbett was
the Senior Purchasing Officer but played no role in the
performance appraisals of the other staff. I am also
convinced that Mr Garbett had successively been demoted
in role to the extent that his duties were largely comparable
to that of the other purchasing officers. It is clear that Mr
Garbett’s supervisory responsibilities had been taken over
by Mr Wheatley [see Exhibit GG23]. This letter of 18
November 1998 is explicit and it states—

“Your (ie Mr Garbett) role and that of the other Pur-
chasing Officers report directly to the Procurement
Manager, Stewart Wheatley”.

49 Mr Garbett was aware that changes were needed at
Midland Brick following the arrival of Mr Arndt and Mr
Ryan. He took part in awareness sessions where staff were
advised that everything was up for review. He says that
he was not aware of a review in his own area and I do not
consider this to be plausible. Mr Garbett had been with
Midland Brick for some time and exhibited a good
understanding of what was happening at the company.
He says that it was made clear that if you did not fit into
their (meaning the new management) thinking then you
were out. He accepted that a $100,000 saving was to be
identified in his area. All of this in my opinion makes it
more probable than not that Mr Garbett was aware of an
ongoing review of his area.

50 In contrast I consider the evidence of Mr Wheatley to be
very consistent and to be unerring under cross-
examination. He gave a simple and plausible picture of
how he viewed the changes at Midland Brick, the changes
in responsibilities for Mr Garbett and Mr Garbett’s
performance, the selection of Mr Garbett for redundancy
and the process of termination. I would accept Mr
Wheatley’s evidence in preference to that of Mr Garbett.

51 I hold a similar view of the credibility of Mr Ryan and
his evidence, with one notable exception, and that is in
relation to what I would describe as a “spin” on how
compassionate he may have been in considering the
termination of Mr Garbett. His opinion of Mr Garbett is
that he was reluctant if not resistant to changes promoted
by Mr Ryan and Mr Arndt. The impression gained from
his evidence is that while he took steps to explain the
changes to staff, he had little patience for those who
resisted the changes. Whereas I would accept the evidence
of Mr Ryan in preference to that of Mr Garbett, and
whereas I consider that he gave a believable and consistent
account of the rationale and process for Mr Garbett’s
termination, I would qualify this somewhat by the
observation I have just made.

52 I refer to the decision of the Industrial Appeal Court in
Amalgamated Metal Workers and Shipwrights Union of
Western Australia & the Operative Painters and
Decorators Union of Australia, West Australian Branch
and Australian Shipbuilding Industries (WA) Pty Ltd 67
WAIG 733 Brisden J states at page 734—

“ Where the ground for dismissal is redundancy it
would be expected that the burden of establishing
that ground would lie upon the employer but having
discharged that burden it would be up to the em-
ployee or the union acting on his behalf to discharge
the burden that the exercise of the employer’s right
of dismissal had been exercised harshly or oppres-
sively against the particular employee as to amount
to an abuse of that right”.

Further at page 735 Brisden J states—
“ ….having been terminated by reason of true re-
dundancy it was upon the appellants to satisfy the
Commission that the dismissals were not fairly made
because other workers were more appropriate for
selection. Now as the test is whether the respondent
exercised its right to terminate the employment of
these two men harshly or oppressively so as to
amount to an abuse of that right, how is that conduct
to be measured in the circumstances of this case other
than by examining the situation of these two men
relative to other employees who were not dismissed?
Somebody had to go. It is a managerial prerogative
to decide who should go but in exercising that right
the respondent was obliged not to behave harshly or
oppressively in respect of any particular employee”

53 I find that the respondent has discharged their onus in
proving there was a valid redundancy. The employer was
engaged in an extensive review of its operations. This
series of reviews included an assessment of Mr Garbett’s
work area and a decision to reduce costs by $100,000.
Mr Garbett’s position was not filled by anyone else
following his termination. His duties were picked up by
the remainder of the staff in purchasing. The unchallenged
evidence is that this change is operating well.

54 There having been a valid redundancy the issue then is
whether Mr Garbett should have been the staff member
to go, whether there was compliance with the
requirements of the Minimum Conditions of Employment
Act 1993 and whether the redundancy was otherwise fair
applying the principles enunciated in Undercliffe Nursing
Home—v- Federated Miscellaneous Workers’ Union of
Australia, Hospital, Service and Miscellaneous, WA
Branch 65 WAIG 385.

55 I find the redundancy was effected to save costs and that
Mr Garbett was made redundant largely, but not solely,
for cost reasons. The other factor being performance. On
Mr Ryan’s evidence the choice was a “no brainer” because
Mr Garbett was clearly the most expensive employee in
the purchasing workplace. The respondent further
evidences a series of difficulties they encountered with
Mr Garbett’s performance which go essentially to his
alleged lack of control of the size of inventory and
adoption of supply agreements. Mr Garbett in return
complains about the change of procedures employed by
Mr Wheatley, in particular the lack of tendering for
disposal of surplus equipment. Each of these points go
essentially to how the purchasing operation was managed
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and a clash of ideas about what was required and whether
these requirements were carried out. They are a backdrop
to how Mr Garbett had previously been managing the
operation or what changes Mr Wheatley had made to the
management of the purchasing function (which Mr
Garbett clearly did not like). They have substance in that
Mr Garbett was successively demoted, but they do not
go to the relative strengths of Mr Garbett’s claim vis a
vis the other purchasing officers in fulfilling their
purchasing tasks. The essential choice for the employer
was I consider between Mr Garbett and the other
purchasing staff. Mr Garbett gave equivocal and
unconvincing evidence that there were other positions
for which he could have been considered. I should say
also that I consider, on the evidence, that Mr Garbett was
offered the opportunity to work out his notice and I do
not consider that there was any malice or oppression in
the changes to the office accommodation on the part of
the respondent.

56 I find that in relation to whether another employee should
have been chosen for redundancy instead of Mr Garbett,
the applicant has not proven his case. This is in relation
to whether he should have been given another position or
one of the other purchasing officers should have, instead
of him, been made redundant. The history is that he was
successively demoted in his role and status. The 1999
performance appraisals of each staff member also form
part of the assessment. Mr Garbett was overall rated “IR”
meaning improvement required on “Performance
compared to current objectivies”. The other purchasing
staff were overall rated “FS” meaning fully satisfactory
with the exception of Mr Ainscough on “Workplace style
and effectiveness”. That was due to the short time he had
been in the job. Mr Stokes for the applicant says that
these must be read carefully as the respondent has not
compared apples with apples and that there were features
in the performance appraisals of the other purchasing
officers where they were ranked as “IR”. Weighed against
this is the general assessment of Mr Wheatley of staff,
the overall score of Mr Garbett and the history of
demotion.

57 Mr Garbett had at all times previously, and quite
understandably, sought to protect his entitlements. His
roles had changed and I find that he had been demoted in
the organisation, but his entitlements had remained
unchanged. I have no doubt that this would have been an
issue again with Mr Garbett if he had been given the
choice of retaining his job for less pay, given the desire
for cost reductions. This is of little consequence, however,
as there is no evidence or suggestion that such an offer
was made to Mr Garbett.

58 Sections 40 and 41 of the Minimum Conditions of
Employment Act 1993 read—

“40. Interpretation
(1) In this Part—

“employee” does not include a casual em-
ployee or an apprentice or industrial trainee
within the meaning of the Industrial Training
Act 1975;
“redundant” means being no longer required
by an employer to continue doing a job be-
cause, for a reason that is not a usual reason
for change in the employer’s work-force, the
employer has decided that the job will not be
done by any person.

(2) For the purposes of this Part, an action of an
employer has a significant effect on an em-
ployee if —

(a) there is to be a major change in the —
(i) composition, operation or size

of; or
(ii) skills required in,

the employer’s work-force that will
affect the employee;

(b) there is to be elimination or reduction
of —

(i) a job opportunity;

(ii) a promotion opportunity; or
(iii) job tenure,

for the employee;
(c) the hours of the employee’s work are

to significantly increase or decrease;
(d) the employee is to be required to be

retrained;
(e) the employee is to be required to trans-

fer to another job or work location; or
(f) the employee’s job is to be restruc-

tured.”
“41. Employee to be informed—

(1) Where an employer has decided to —
(a) take action that is likely to have a sig-

nificant effect on an employee; or
(b) make an employee redundant,

the employee is entitled to be informed by the
employer, as soon as reasonably practicable
after the decision has been made, of the ac-
tion or the redundancy, as the case may be,
and discuss with the employer the matters
mentioned in subsection (2).

(2) The matters to be discussed are —
(a) the likely effects of the action or the

redundancy in respect of the employee;
and

(b) measures that may be taken by the
employee or the employer to avoid or
minimize a significant effect,

as the case requires.”
59 I do not consider that the respondent has offended the

requirements of the Minimum Conditions of Employment
Act. Mr Stokes for the applicant argued that there was no
evidence of a restructure, that the termination was due to
cost saving and that cost-saving directed at one employee
was unfair. He says that the Minimum Conditions of
Employment Act has primacy and a simple desire by the
company to save money does not fit within the definition
of redundancy in Section 40. I do not accept this argument.
It is unduly restrictive. The definition in essence deals
with a job that is no longer required and will not be done
by any other person. It says this is to be—

“for a reason that is not a usual reason for change in
the employer’s workforce”.

I do not construe this to mean that an employer would
not be able to reduce their workforce due to change in
economic circumstances; be that downturn in sales, a need
to be more competitive or some other cost pressure. The
evidence is that Mr Garbett was not targeted for cost
cutting and that other workers were made redundant and
operational costs, including the cost of inventory, were
reduced and continue to be reduced.

60 Mr Stokes says also that the respondent did not comply
with section 41(1)(b) in that Mr Garbett was not told as
soon as reasonably practicable after the decision was
made. The evidence of Mr Ryan was that Mr Arndt
decided who was to be made redundant based on a
recommendation. He says that Mr Arndt agreed to Mr
Garbett’s redundancy late on 17 May 2000. Mr Ryan says
that the paperwork to implement the redundancy was
prepared in advance and that Mr Garbett was advised in
the meeting on the morning of 18 May 2000. He also
says that the payment to Mr Garbett on 17 May 2000
was an error in communication with the Sydney office. I
would say that I have paid close attention to the giving of
this evidence and the extensive cross-examination and I
accept the evidence of Mr Ryan as plausible and correct.
In that sense, while the respondent has not been
sufficiently careful, I do not find that they have breached
this provision of the Minimum Conditions of Employment
Act.

61 Mr Stokes referred to a number of cases (Jacob Gilmore
and Cecil Bros, FDR Pty Ltd and Cecil Bros Pty Ltd 76
WAIG 4445; J.A. Margio v Fremantle Art Centre Press
70 WAIG 2559) where he says performance was a issue



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.1212

and the employee should have been warned that his job
was in jeopardy and been given the opportunity to
improve. I do not argue with that except to say that the
evidence in this matter is that cost-cutting drove the
redundancy, and relative performance and salary cost were
the two factors in terms of who was to be selected for
redundancy.

62 Lastly, Mr Stokes says that the termination of Mr Garbett
offends the Minimum Conditions of Employment Act and
lacks fairness as no discussion was held with Mr Garbett
to ascertain his thoughts on being made redundant, or
why he was chosen for redundancy as opposed to someone
else. Mr Garbett’s evidence is that no one should have
been made redundant. In my view this was because of an
understandable reluctance to point the finger at someone
else, but also due to a disapproval of the changes which
the respondent was generally making to the business. As
stated, I find that the applicant has not proven his case
that someone else should have been chosen for
redundancy or that he should have been given another
position. The obvious issue is whether one of the other
purchasing officers should have been chosen. The
applicant says they were all less experienced than him.
The test was their respective performance and in all the
circumstances I accept Mr Wheatley’s evidence that Mr
Garbett was the worst performer. I do not consider that it
is adequate to say that all the purchasing officers are the
same but Mr Garbett costs twice as much so he has to go.
Mr Garbett is entitled to the benefits of the contract freely
agreed between the company and himself and he was not
given an option to reduce his salary.  The evidence
however is not simply that. The evidence is a backdrop
of demotion of Mr Garbett and a performance review
which is not favourable for him. Whilst I consider a greater
level of discussion with Mr Garbett would have been
appropriate, weighing up all the circumstances in this
matter, I do not consider that Mr Garbett’s selection for
redundancy was unfair, harsh or oppressive. Accordingly,
I would dismiss the application.

2001 WAIRC 02764
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES GARY EDWARD GARBETT,

APPLICANT
v.
MIDLAND BRICK COMPANY PTY
LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 9 MAY 2001
FILE NO APPLICATION 791 OF 2000
CITATION NO. 2001 WAIRC 02764
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr B Stokes as agent
Respondent Mr T Lucev of Counsel and with him Mr

B Di Girolami of Counsel
Mr T Heelan as agent

_______________________________________________________________________________

Order.
HAVING heard Mr B Stokes on behalf of the applicant and
Mr T Lucev of Counsel and with him Mr B Di Girolami of
Counsel and Mr T Heelan on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S WOOD,

[L.S.] Commissioner.

2001 WAIRC 02643
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES RONALD HOWE, APPLICANT

v.
INTERCORP SERVICES PTY LTD
TRADING AS WESTVISION
PAINTING COMPANY,
RESPONDENT
ANTHONY MAURICE BLACKLOCK,
APPLICANT
v.
INTERCORP SERVICES PTY LTD
TRADING AS WESTVISION
PAINTING COMPANY,
RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 27 APRIL 2001
FILE NO/S APPLICATION 810 OF 2000,

APPLICATION 811 OF 2000
CITATION NO. 2001 WAIRC 02643
_______________________________________________________________________________

Result Declaration that each Applicant was an
employee working under a contract of
service.

Representation
Applicant Mr G Stubbs of counsel
Respondent Mr O Moon as agent
_______________________________________________________________________________

Reasons for Decision—Preliminary Hearing on
Jurisdiction

1 Ronald Howe and Anthony Maurice Blacklock (“the
Applicants”) made applications under s.29(1)(b)(i) of the
Industrial Relations Act 1979 (“the Act”) claiming that
they were harshly, oppressively or unfairly dismissed on
3 May 2000 by Intercorp Services Pty Ltd trading as
WestVision Painting Company (“the Respondent”).

2 Both Applicants were engaged by the Respondent to work
as painters. The Respondent says the Commission has
no jurisdiction to deal with either application as it
contends that it did not employ Mr Howe or Mr Blacklock
during their period of engagement. The Respondent says
that they were engaged as sub-contractors.

Mr Howe
3 Mr Howe commenced work with the Respondent on 21

August 1999. Prior to starting work for the Respondent
he was working with B M & C M Maintenance in Mill
Point Road, South Perth on a construction site as a
labourer. The Respondent had a contract to provide
painting services at the same site. The owner of B M & C
M Maintenance was known to Mr Sami Zammar, the
Respondent’s Manager. As a result of a discussion
between Mr Sami Zammar and the owner of B M & C M
Maintenance, Mr Sami Zammar approached Mr Howe
and offered him work as a painter at the South Perth site.

4 Mr Howe testified that he told Mr Sami Zammar that he
was looking for work and Mr Sami Zammar said, “When
can you start? I need you straight away.” Mr Sami Zammar
also informed him that the pay was the same as what he
was being paid by B M & C M Maintenance, (that was
$20 per hour with taxation being deducted at the rate of
20% under the Prescribed Payments Scheme (“PPS”)).
Mr Howe said that Mr Sami Zammar told him to wear
his own whites and bring his own tools to work. By this
he knew he had to bring his own drops sheets, stepladder,
scrapers, brushes, rollers, roller sleaves and roller trays.
All the paint was supplied by the Respondent. He said he
was later supplied with t-shirts with Solver Paints logos
and overalls by the Respondent. Mr Howe said that Mr
Sami Zammar told him to report to “Dave” who was the
“man in charge” at the South Perth site. He said that Dave
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was the leading hand on the job, that Dave organised the
day-to-day work for the painters engaged by the
Respondent at the South Perth site.  Mr Howe testified
that Dave would tell them when it was smoko, when it
was lunchtime and when they were to knock off.

5 On Monday 23 August 1999, Mr Howe was told by Mr
Sami Zammar to go to the Northbridge Hotel and ask for
“Casey”, as he (Casey) would tell him what to do for the
day. He said he worked at the Northbridge Hotel for a
period of about two to three weeks. Whilst working at
that site Mr Mick Zammar, Mr Sami Zammar’s father,
came to the site and gave him a PPS tax form which he
(Mr Howe) completed. On 26 August 1999 Mr Howe
also completed a sub-contractor profile information form
which is a form created by the Respondent. In that form
Mr Howe indicated that he was not a registered painter
and provided his full name, address, telephone numbers,
date of birth, tax file number and details of his bank
account for the transfer of funds.

6 When work was completed at the Northbridge Hotel Mr
Howe was sent to work on a multi storey construction
site in Kings Park Road. He said that Mr Mick Zammar
was the supervisor at the Kings Park Road site and he
(Mr Mick Zammar) was at the site everyday. He also said
that Mr Mick Zammar delegated jobs and made sure each
of the painters only took the allowed time for smoko and
lunch breaks.

7 Mr Howe testified that he was told his hours were from
7.00am until 3.30pm five days a week every week. He
said he was not able to work for anyone else, that both
Sami and Mick Zammar pressured him to work on
Saturdays and on occasions they also requested him to
work on Sundays.

8 Mr Howe was paid each week after he submitted an
invoice/statement which recorded the number of days and
hours he worked each week. 20% PPS tax was deducted
from his weekly payments. It appears from the invoice/
statements that Mr Howe usually worked eight hours a
day on each day between Monday to Friday, although
there were some days when he worked less than eight
hours.

Mr Blacklock
9 Mr Blacklock was engaged by the Respondent after he

responded to an advertisement which appeared in the
employment classified pages of the West Australian
newspaper on 22 September 1999. The advertisement
stated, “Painters wanted must be good tradespersons.
Long run of work for the right people”. Mr Blacklock
answered the advertisement by telephoning the mobile
number which appeared in the advertisement and spoke
with Mr Sami Zammar. He said he told Mr Zammar that
he was looking for work and Mr Sami Zammar asked
him, “What can you do? What gear do you have?” and
“Can you do texture coating?” He said he told him (Mr
Sami Zammar) that he was a spray painter and he could
perform texture coating work. He said Mr Sami Zammar
told him that the pay was $20.00 per hour and he needed
someone to start straight away.

10 Mr Blacklock was required to provide the same
equipment as Mr Howe. In addition he provided a
spray-painting unit which he had acquired some years
before when he had worked as a self-employed
painting contractor. He said that at the time he
commenced work for the Respondent he was not a
registered painter,  that  immediately prior to
commencing work for the Respondent he had been a
self-employed maintenance contractor. He said when
he worked as a contractor he obtained work by
submitting quotes for particular jobs.

11 Mr Blacklock testified that the Respondent supplied all
of the materials and paint required for the job and replaced
brushes when he was performing work such as texture
coating. Further that the Respondent gave him spray tips
for his spray-painting machine and texture rollers for
texture coating work. Mr Blacklock also testified that he
was supplied with one pair of overalls and a couple of t-
shirts. He said he mainly supplied most things himself
because he “had the gear”.

12 Mr Blacklock also submitted invoice/statements each
week which indicated the number of days and hours
worked each day. He was paid each week after he
submitted the invoice/statements and 20% PPS tax was
deducted. Whilst Mr Howe submitted the invoice/
statements in his own name, Mr Blacklock submitted
invoice/statements under the name “Blacklock’s Painting
Service”. Mr Blacklock also completed a sub-contractor
profile information form. In the form he indicated that he
was not a registered painter but under the heading of
“Business Name” he stated “Blacklock’s Painting”. He
said he could not work as a contract painter because he
was not a registered painter and he could be fined. He
also set out his personal details in the form in the same
way as Mr Howe and provided an account for payment
in the name of A M and K P Blacklock.

13 Mr Blacklock said he was unable to perform work for
anyone else other than the Respondent for a number of
reasons. Firstly, he was expected to be on the site each
day and to work exclusively for the Respondent. Secondly,
he was expected to work Saturdays and on some occasions
on Sundays. He conceded he was happy about the
additional hours as he needed funds to build a house.

14 Mr Blacklock said that when he was doing texture coating
he sought advice from Mr Howe. He said he regarded
him as a leading hand. He worked on the Kings Park
Road site for about five months and that whilst he was
working there Mr Mick Zammar was the on-site
supervisor.

15 Mr Blacklock said that Mr Mick Zammar supervised the
standard of work at the Kings Park Road site and if any
painter’s work was not up to standard Mr Mick Zammar
would take the matter up with them. He said that Mr Mick
Zammar was at the job from 6.45am until about 3.20pm
each day. He said that towards the end of the job he had
been there for so long he did not need supervising.

16 In cross-examination Mr Blacklock testified that
Blacklock’s Painting Service is a registered Business
Name and that the format of the invoice/statements he
submitted to the Respondent was the same format he used
when he worked as a contractor in his own business. He
said whilst working for the Respondent he was not
required to provide his own workers’ compensation
insurance or public liability insurance. Further he was
not required to quote on any jobs.

17 Whilst engaged by the Respondent, Mr Blacklock sought
and obtained a letter from Mr Rick Zammar, the
Respondent’s accounts estimator. The letter stated—

“Re: Employment history and income details for Mr
Anthony Maurice Blacklock
This is to verify that Mr Anthony Maurice Blacklock
of 4 Temby Place, Swanview is currently employed
on a full time basis with WestVision Painting Com-
pany.
Mr Blacklock commenced employment with our
company on the 23rd of September, 1999 and his
current weekly (6 day) income is $960.00 gross.
If you require any further information regarding Mr
Blacklock please do not hesitate to contact me on
the above listed number.”

18 Mr Blacklock testified that he obtained this letter from
Mr Rick Zammar as he needed such a letter to obtain
approval from his bank to extend the mortgage on a house
he was building.

19 Both Applicants state that they did not consider
themselves to be self-employed or independent
contractors. However, they both conceded that they
submitted PPS forms and had 20% tax deducted from
the money paid to them (in accordance with the PPS
scheme).

Respondent’s evidence
20 Mr Sami Zammar testified that he is the Manager of the

Respondent. He said he is not a Director of the Company
but that his father, Mr Mick Zammar, is one of the
Directors and owners of the company. He said his brother,
Mr Rick Zammar, works in the office and looks after the
accounts and payroll.
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21 Mr Sami Zammar testified that when he engaged Mr
Howe and Mr Blacklock he explained to each of them
separately that they would be engaged as a sub-contactor
and that they would not have a supervisor watching them
all day. He also said that he told them that they were free
to come and go and if they had to go away for a week
they could do so. Further he said that there was no
limitation on the hours that they worked. He testified that
they were not required to work on Saturdays. He said he
gave the sub-contractor information profile forms to Mr
Blacklock and Mr Howe and they both filled them out
without question.

22 Mr Sami Zammar agreed that Dave was the supervisor at
the South Perth site and that his father, Mr Mick Zammar,
supervised the Kings Park Road site during the entire
job. He also testified that Mr Mick Zammar is not a
tradesman painter, although he is a “registered painter”
under the provisions of the Painters’ Registration Act
1961. He conceded that Casey was the supervisor at the
Northbridge Hotel when Mr Howe worked at that site.
He agreed the Respondent provided paint and clean up
materials such as turpentine.

23 Mr Sami Zammar also agreed that the hours of work for
both Applicants was 7.00am to 3.30pm. He said that
everyone worked eight hours a day but he did not concede
that he expected them to work a minimum of five days a
week. Further he testified that both Applicants were
essentially free to do the hours they wanted. He disagreed
with Mr Howe’s evidence that he was not able to perform
work for anyone else and he denied that he (Mr Sami
Zammar) pressured him to work on Saturdays. In relation
to Mr Blacklock he said that Mr Blacklock used to ask if
he could work on Saturdays and Sundays because he was
building a house and he wanted to get as much work as
was available. He agreed that Mr Blacklock was given
spray tips for his spray-painting machines when they were
used excessively. He also agreed that texture rollers were
provided by the Respondent when those items were used
excessively.

Legal Principles
24 The relationship of employer and employee is a contract

of service where an employee contracts to provide his or
her work and skill (typically to enable an employer to
achieve a result). An independent contractor works in his
or her own business on his or her own account. Whilst
the authorities do not establish a conclusive test for
determining whether a person is an employer, regard must
be had to the whole of the relationship. In Stevens v
Brodribb Sawmilling Co Pty Ltd (1986) 160 CLR 16
Mason J at 24 and Wilson and Dawson JJ at 36 held that
a prominent factor is the degree of control which the
person (who engages the other) can exercise over the
person engaged to perform work. The High Court also
held that the existence of control is not the sole criteria,
other relevant matters include, but are not limited to, the
mode of remuneration, the provision and maintenance of
equipment, the obligation to provide exclusive services,
provision for holidays, deduction of income tax,
delegation of work, the right to suspend or dismiss, the
right to dictate the place of work and hours of work.
Further, Mason J in Stevens v Brodribb Sawmilling Co
Pty Ltd at 26 to 27 also observed that in some cases the
organization test can be a further factor to be weighed
(along with control), in deciding whether the relationship
is one of employment or of independent contractor. The
organization test is whether the party in question is
carrying on the business, in the sense of carrying it on
for himself or on his own behalf and not for a superior
(Montreal v Montreal Locomotive Works [1947] 1 DLR
161 per Lord Wright at 169).

25 Whilst regard can be had to whether the parties
regarded their contractual relationship one of
employee/employer or independent contractor, if the
evidence shows otherwise the parties cannot alter the
truth of that relationship by putting another label on
it (Massey v Crown Life Insurance Co [1978] 1 WLR
676 and Narich Pty Ltd v Commissioner of Pay-Roll
Tax (1983) 2 NSWLR 601).

Control
26 The Respondent allocated the work to be done by Mr

Howe and Mr Blacklock. Whilst there is some
inconsistency between Mr Howe and Mr Blacklock as to
whether anyone else other than Mr Mick Zammar
supervised their work at the Kings Park Road site, the
evidence given by Mr Howe, Mr Blacklock and Mr Sami
Zammar establishes that the Applicants carried out their
work, subject to direction and control by the Respondent.
They were told where to report to, who to report to and
what work was to be done at each site. Although both
Applicants were experienced painters what was done by
them was under the control of the Respondent’s on-site
supervisors.

Whether conducting own business
27 Both Mr Howe and Mr Blacklock provided their services

exclusively to the Respondent. Whilst Mr Blacklock
submitted invoice/statements in the name of his registered
business name “Blacklock’s Painting”, Mr Howe did not.
In each case the invoice/statements were not submitted at
the end of each job, but at the end of each week. Neither
Mr Howe nor Mr Blacklock submitted quotes for work
at any site. Consequently it is clear that they were not
conducting their own business.

Obligation to work and place of work
28 I do not accept the evidence given by Mr Sami Zammar

that the Applicants did not have to report to work five
days per week. Both Mr Howe and Mr Blacklock testified
that they were required to work eight hours per day, five
days a week. Further it common ground that they started
work at 7.00am and finished at 3.30pm during the week.
The Applicants’ evidence in this regard is substantially
corroborated by their invoice/statements. The invoice/
statements show that both Mr Howe and Mr Blacklock
usually worked eight hours per day, five days per week.
Further the invoice/statements show Mr Howe often
worked five or eight hours on Saturdays and Mr Blacklock
usually worked eight hours on most Saturdays.

Mode of Remuneration
29 Both Applicants were paid weekly and taxation was

deducted through the PPS which applies to sub-
contractors.

Provision and Maintenance of Equipment
30 Both Mr Howe and Mr Blacklock provided most of their

own equipment. The Respondent provided the paint, clean
up materials, some overalls and a quantity of t-shirts. It
is apparent from Mr Sami Zammar’s evidence that when
Mr Howe and Mr Blacklock wore out some of their
equipment in a way that was considered excessive, that
equipment was replaced by the Respondent. Further
although large scale equipment such as scaffolding and
scissor lifts were not used at any of the work sites, Mr
Sami Zammar conceded that such equipment would be
provided by the Respondent or the main contractor if such
equipment was required.

31 Having heard all of the evidence I am satisfied that the
equipment provided by the Applicants can be
characterised as “tradesmen’s tools”.

The Organization Test
32 Both Applicants worked at sites that they were instructed

to work at and carried out that work subject to a right of
supervision by the Respondent. With the exception of
the provision of tradesmen’s tools and deduction of PPS
tax, they were paid otherwise in a manner that was more
appropriate to that of an employee than a sub-contractor.
Further in light of the fact that they did not do work for
persons other than the Respondent, I have concluded that
both Applicants were employed as part of the
Respondent’s business and their work was done as an
integral part of that business.

Conclusion
33 Having regard to all of the relevant indicia I am satisfied

that at all material times the Applicants were employees
working under a contract of service.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES RONALD HOWE, APPLICANT
v.
INTERCORP SERVICES PTY LTD
TRADING AS WESTVISION
PAINTING COMPANY,
RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED WEDNESDAY, 2 MAY 2001
FILE NO APPLICATION 810 OF 2000
CITATION NO. 2001 WAIRC 02671
_______________________________________________________________________________
Result Declaration that the Applicant was an

employee working under a contract of
service.

Representation
Applicant Mr G Stubbs of counsel
Respondent Mr O Moon as agent

_______________________________________________________________________________
Declaration.

HAVING heard Mr G Stubbs of counsel on behalf of the Ap-
plicant and Mr O Moon as agent on behalf of the Respondent
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act 1979, hereby—

Declares that Mr R Howe (“the Applicant”) was en-
gaged by Intercorp Services Pty Ltd trading as WestVision
Painting Company (“the Respondent”) as an employee
between 21 August 1999 to 3 May 2000.

(Sgd.) J H SMITH,
[L.S.] Commissioner.

2001 WAIRC 02672
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ANTHONY MAURICE BLACKLOCK,

APPLICANT
v.
INTERCORP SERVICES PTY LTD
TRADING AS WESTVISION
PAINTING COMPANY,
RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED WEDNESDAY, 2 MAY 2001
FILE NO APPLICATION 811 OF 2000
CITATION NO. 2001 WAIRC 02672
_______________________________________________________________________________

Result Declaration that the Applicant was an
employee working under a contract of
service.

Representation
Applicant Mr G Stubbs of counsel
Respondent Mr O Moon as agent
_______________________________________________________________________________

Declaration.
HAVING heard Mr G Stubbs of counsel on behalf of the Ap-
plicant and Mr O Moon as agent on behalf of the Respondent
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act 1979, hereby—

Declares that Mr A M Blacklock (“the Applicant”) was
engaged by Intercorp Services Pty Ltd trading as
WestVision Painting Company (“the Respondent”) as an
employee between 23 September 1999 to 3 May 2000.

(Sgd.) J.H. SMITH,
[L.S.] Commissioner.

2001 WAIRC 02541
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ALAN EDWARD JACKSON,

APPLICANT
v.
IUSTINI HOLDINGS TRADING AS
DOORS PLUS, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED WEDNESDAY, 11 APRIL 2001
FILE NO APPLICATION 1885 OF 2000
CITATION NO. 2001 WAIRC 02541
_________________________________________________________________________

Result Application for contractual benefits
allowed

Representation
Applicant Appeared on his own behalf
Respondent Mr E Rea appeared on behalf of the

respondent
_________________________________________________________________________

Reasons for Decision.
1 The applicant claims that he has been denied a benefit of

his contract of employment to which he is entitled. The
Commission has heard evidence from the applicant and
from the respondent’s Managing Director, Maurice
Iustini, as to the nature of the applicant’s work and the
requirements for earning commissions. The difficulty
about which the applicant complains is that commissions
earned by him for sales which were not complete at the
time of his termination of employment have not been paid
to him and those sales’ commissions equal $822.00. He
has provided to the Commission a summary sheet of the
sales made and those, which are highlighted in orange,
are outstanding.

2 The applicant says that in accordance with his contract
of employment he completed the sales as part of a team.
Although he was responsible for undertaking the measure
and quote for the sale of doors, and for some aspects of
the sale, that as part of a team he was responsible, along
with the rest of the team, for the completion of his own
and other persons’ sales by organising carpenters,
unloading and replacing stock, opening and closing the
store and delivery of goods. He would attend the
customers’ residence where he would undertake a measure
and quote, completing a check list. The customers would
complete the contract should they wish to purchase doors
and upon return to the business premises, the applicant,
as part of a team, would order the goods. He noted that
any one of the team could be responsible for inputting
into the system the sales concerned, that if the person
responsible for the sale was not at the premises at the
time the customer came to collect the goods, (if that was
the arrangement for the customer to receive the goods)
another member of the team would arrange the collection,
or alternatively, arrange for a contractor to fit the doors if
that was what was required. He says that he would perform
some of the duties for others as they did for him as part
of the team approach. He was also involved in completing
the sales process for persons whose employment had
already terminated.

3 The applicant says that he believed from enquiries made
of Mr Eddy Iustini, a Director of the company and the
Manager of the branch, that there was no difficulty with
the sales after his termination of employment, that they
had come to completion and that payment would be made
to him. The applicant says that payment was made to
him after termination for some of the sales which came
to completion. However, the applicant says that in respect
of the remainder, each time he approached Mr Eddy
Iustini, Mr Iustini told him that he had not had the
opportunity to finalise payment but would do so, but this
never happened.

4 The applicant also says that the terms of his contract of
employment entitled him to payment.
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5 The respondent says that the applicant must complete each
sale personally by: undertaking the measure and quote;
writing the order; ordering goods from the supplier;
ensuring that the goods were received by the business in
good order; ensuring that they went out to the customer
in good order; arranging for fitting or collection; ensuring
that the customer was happy and that the respondent was
paid in full. Mr Iustini says that to complete the sale the
salesperson must be on the premises, and work as part of
the team. No particular person had responsibility for any
particular aspect of the sale but the four-person team
worked together to make sure that completion occurred,
and completion does not occur until the customer is happy
and payment in full is received. He says that to his
knowledge, no commissions were due to the applicant
after termination but that there could have been an
arrangement with his brother, Eddy Iustini, relating to
the purchase of some doors by the applicant and an offset
arrangement reached. This issue was not put to the
applicant for him to have an opportunity to respond. Under
cross-examination, Mr Iustini said that if a member of
the sales team leaves, that person is replaced and the new
person fits into the team and fulfils the orders.

6 I have considered all of the evidence in this matter and I
note the decision of the Full Bench in Royal International
(WA) v William Thomas John Valli (78 WAIG 1110) which
sets out how the issue of commissions earned on sales is
to be treated.

7 In this case, the applicant is to be paid commissions
according to his contract of service. The contract of
service says in respect of earning commissions that—

“Doors Plus reward Employees with renumeration
of a base salary $27,000 pa gross; a commission on
measure and quotes which are legitimate and sold at
customers house. This commission is paid on com-
pletion and for payment of order.” (sic)

8 The meaning to be attributed to these words is to be dealt
with in accordance with the normal rules of interpretation
i.e. they are to be given their ordinary and natural meaning,
taken into context. I note that there is nothing in the clause
of the contract of employment or elsewhere in the contract
to say what is to occur to the commissions which might
otherwise be due to an employee on sales not completed
at the time of termination.

9 I conclude that the contract means that commission is
due on a measure and quote which is legitimate, which I
take to mean is a bone fide order, and which is sold at the
customer’s house rather than in respect of a sale made at
the business premises. The final sentence of the clause
refers not to the conditions under which commission is
payable but to when it is payable, and that is that it is
payable upon completion of the sales process including
supply to the customer and on receipt of payment. I take
this to mean that when all of the processes associated
with the sale, including the delivery and fitting or the
collection by the customer and upon full payment by the
customer, and on the customer being satisfied with the
completion of the sales contact. There is nothing in the
contract to say that there would be no payment for sales
completed after termination.

10 It is clear however, from the evidence of both the applicant
and Mr Maurice Iustini that for the purposes of the
completion of the sales process, other than the measure
and quote and obtaining of the contract, the sales team
works as a team i.e. whoever may be inputting orders at a
particular time will do so for what ever orders there are,
not just those obtained by that person. If the person who
made the sale is not available to arrange for delivery and
installation or for collection of the goods by the customer
then whoever is present will do so. The sales team
members participate in receival and despatch of all goods
not just those goods for sales for which they were
responsible for signing the contract. Where a member of
the sales team leaves, any other member of the sales team
may participate in the bringing to fruition of the terms of
the sale. There is no reallocation of commissions
according to which individual did the particular aspects
of finalising the sale.

11 In all of these circumstances, I am satisfied that the
applicant is entitled to commission on sales where he
undertook the measure and quote and brought in the order.
He was not obliged or required to personally complete
the sale but would do so as part of a team. He is entitled
to be paid commissions on outstanding sales which were
completed after his termination, in the same way as he
undertook work to bring to completion sales where other
persons had brought in the orders.

12 There is no challenge by the respondent to the amount
claimed by the applicant other than the respondent says
that as a matter of principle the applicant is not entitled
to the benefit of commission for those sales. Accordingly,
I am satisfied that the applicant is entitled to the amount
claimed being $822.00. An order shall issue for such
payment.

2001 WAIRC 02598
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ALAN EDWARD JACKSON,

APPLICANT
v.
IUSTINI HOLDINGS TRADING AS
DOORS PLUS, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED THURSDAY, 19 APRIL 2001
FILE NO APPLICATION 1885 OF 2000
CITATION NO. 2001 WAIRC 02598
_________________________________________________________________________

Result Application for contractual benefits
allowed

_________________________________________________________________________

Order.
HAVING heard the applicant on his own behalf and Mr E Rea
on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

(1) THAT the respondent shall pay to the applicant the
amount of $822.00 being commissions earned on
sales made by the applicant; and

(2) THAT the payment referred to in Order (1) shall be
paid within 7 days of the date of this order.

(Sgd.) P. E. SCOTT,
[L.S.] Commissioner.

2001 WAIRC 02726
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES LUBA KAMBOURAKIS, APPLICANT

v.
ETHNIC CHILD CARE RESOURCE
UNIT, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 8 MAY 2001
FILE NO APPLICATION 2022 OF 2000
CITATION NO. 2001 WAIRC 02726
_______________________________________________________________________________

Result Application alleging denied contractual
entitlements dismissed.

Representation
Applicant Ms D. MacTiernan—by way of written

submissions
Respondent Mr E. Rea (as agent)—by way of written

submissions
_______________________________________________________________________________
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Reasons for Decision.
1 Ms Kambourakis claims that she has been denied a benefit

to which she was entitled under her contract of
employment. Her claim is that on 28 February 2000 when
she was given written notice that her position as Resource
Development Officer/Librarian was to reduce from a
full-time position of 37.5 hours per week to 22.5 hours
per week on 28 February 2000 she was entitled to a
“partial redundancy” payment of $5,551.00 calculated
on the basis of the 15 hours per week she lost at 2 weeks’
pay for each of her 9 years’ service.

2 The respondent in opposing the claim maintains that Ms
Kambourakis was employed as a permanent part-time
employee whose hours varied considerably, both up and
down, over the period of her employment. They state that
Ms Kambourakis initially commenced employment on 6
hours per week increasing to a maximum of 37.5 hours
per week from 15 December 1996 until 14 March 1997.
Her hours then reduced to 20 hours per week. Her hours
increased again to 30 hours per week and finally between
19 November 1998 to 1 March 2000 she worked 37.5
hours per week, the full-time hours for the position. Thus,
Ms Kambourakis was, at all relevant times, a part-time
employee whose hours could be, and were, varied both
up and down. There was no redundancy on 28 February
2000.

3 The respondent says further that Ms Kambourakis was at
all times aware of the fact that she was a part-time
employee and she had accepted that her hours of work
could be increased or decreased with appropriate notice.

4 The approach to be adopted is clear following the decision
in Perth Finishing College v Watts (69 WAIG 2307). A
claim by an employee that she has been denied a benefit
under her contract involves the establishment of the
following—
(1) That the claimant is an employee.
(2) That the matter referred is an industrial matter.
(3) That the claimant was entitled to a benefit under a

contract of service.
(4) That his/her employer had not allowed the claimant

that benefit.
(5) That the benefit was not one under an award or or-

der.
5 There is no argument that the first two points are

established. As to whether Ms Kambourakis is entitled
to a benefit under her contract of service, it is agreed that
the provisions of an unregistered enterprise bargaining
agreement applied to Ms Kambourakis’ employment. The
entitlement to severance pay in Clause 20.—Redundancy
in the agreement provides as follows—

20(5)(a): In addition to the period of notice pre-
scribed in Clause 12.—Contract of Service of this
award (sic), for ordinary termination, and subject to
further order of the Commission, an employee whose
employment is terminated for reasons set out in
subclause (1) hereof shall be entitled to two (2)
weeks’ pay for each year of completed service with
the employer.

6 The first paragraph of the subclause (1) referred to is as
follows—

20(1)(a): Where an employer has made a definite
decision that the employer no longer wishes the job
the employee has been doing done by anyone and
this is not due to the ordinary and customary turno-
ver of labour and the decision may lead to termination
of employment, the employer shall hold discussions
with the employees directly affected and with their
union or unions.

7 It is apparent from the underlined wording of clause
20(5)(a) that the entitlement to payment arises when an
employee is terminated. The difficulty for Ms
Kambourakis is that her employment was not terminated
on 28 February 2000. She remained an employee. The
redundancy provisions of the enterprise bargaining
agreement (and of the Ethnic Children’s Services
Industrial Award, 1993 No. A 10 of 1989 for that matter)

do not provide for a “partial” redundancy or a partial
severance payment as is claimed.

8 It might be possible that the reduction in hours on 28
February 2000 was the termination of Ms Kambourakis’
contract of employment as a full-time employee and the
immediate offer to her of the same work on reduced hours.
However, this is more likely to occur when the variation
to the contract of employment (ie. the reduction in hours)
is not allowed in the terms of the contract of employment:
Quinn v Jack Chia (Australia) Ltd (1991) 43 IR 91. The
issue is whether Ms Kambourakis’ contract of
employment provided for a reduction in hours.

9 In the manner in which the issue has been approached by
the parties, the critical question to be decided is whether
the position held by Ms Kambourakis was a position in
which the hours could be varied or whether it was a full-
time position such that the reduction in hours constituted
such a significant variation that it amounted to a new
position.

10 For this reason, the Commission requested the parties to
provide further information regarding the circumstances
in December 1998 when Ms Kambourakis’ hours were
increased to 37.5 hours per week. The respondent has
provided a copy of a letter to Ms Kambourakis dated 18
December 1998 which is as follows—

“I write to confirm our discussions concerning your
increase in working hours from 30 per week to 37.5
as from 19 November 1998. The increase was nego-
tiated with you as an aspect of the increasing
demands made upon your post with regard to re-
source development and management.
We will continue to meet regularly to discuss your
work and time management to give opportunity to
review this increase both from personal and profes-
sional perspective. Apart from these ongoing
meetings we will formally review your hours again
in 6 months’ time.”

11 The wording of the final sentence of this letter indicates
that the change was an increase in hours rather than the
creation of a new and distinct full-time position. This is
evident from the indication that the hours will be formally
to be reviewed in 6 months’ time. Even if the reason for
reviewing the hours was related to Ms Kambourakis’ own
availability, as she states, the fact that the hours could be
reviewed is not usually a feature of a full-time position.
The fact that the circumstances did not warrant a further
change in hours does not mean that the hours could not
be reduced in the future. Thus, it is unlikely that the
increase in hours to 37.5 hours per week was of itself the
creation of a new position separate and distinct from the
position in which Ms Kambourakis was employed. It is
more likely to be the same position with an increase in
hours.

12 The job description dated December 1999 which describes
the position as full-time does not, in its terms, compel a
different conclusion. Its context is rather a description of
the duties and the responsibilities of the position.

13 The balance of the evidence before the Commission,
therefore, shows that a future change in hours was
provided for when the hours were increased to 37.5 per
week in December 1998. Accordingly, the reduction in
hours on 28 February 2000 was not the termination of
Ms Kambourakis’ contract of employment as a full-time
employee and the immediate offer to her of the same
position on reduced hours.

14 The Commission notes that much of the background to
this application was dealt with by the Commission in an
application brought by Ms Kambourakis’ union in
application CR 32 of 2000 (81 WAIG 919). However, on
that occasion the Commission was only asked to consider
the circumstances when Ms Kambourakis’ employment
ended in June 2000. On that occasion, the Commission
only did what it was asked to do. However, this issue was
referred to in paragraph 11 of the decision as follows—

Further, although this was not a point dealt with by
the respondent in its submissions and evidence, it is
not entirely clear to the Commission that Ms
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Kambourakis can be deemed to have been made re-
dundant as at 28 February 2000. That conclusion
might be drawn more readily if the position held by
Ms Kambourakis had fixed hours which remained
unchanged for the duration of her employment. For
example, an employee engaged in a full-time posi-
tion but who subsequently has his/her hours reduced
may be held to have been dismissed from the full-
time position and offered a new position as a
part-time employee. The position is less clear if the
position was created as a part-time position and the
hours had gradually changed, reducing as well as
increasing over time.

15 On the evidence and material before the Commission
therefore it does not appear that Ms Kambourakis was
made redundant on 28 February when the hours were
reduced. To be entitled to the severance payment she
claims, Ms Kambourakis would have to have been made
redundant on 28 February 2000 in the terms of the
enterprise bargaining agreement provisions. On the
evidence before the Commission she was not, and
accordingly she was not entitled to a benefit under her
contract of employment.

16 The subject matter of this application has now been before
the Commission twice. It has been examined
comprehensively twice. I appreciate the belief of the union
in the first case and of Ms Kambourakis now that she has
not been fairly treated in the reduction in hours in
February 2000 and in her eventual redundancy in June
2000. However, the evidence brought on each of these
two occasions has not shown that the reduction in hours
in February 2000 was part of a two-stage plan to
eventually make the position redundant, nor that it was
of itself a redundancy under the enterprise bargaining
agreement.

17 An order dismissing this application now issues.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES LUBA KAMBOURAKIS, APPLICANT
v.
ETHNIC CHILD CARE RESOURCE
UNIT, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 8 MAY 2001
FILE NO/S APPLICATION 2022 OF 2000
CITATION NO. 2001 WAIRC 02729
_______________________________________________________________________________

Result Application alleging denied contractual
entitlements dismissed

Representation
Applicant Ms D MacTiernan —by way of written

submissions
Respondent Mr E Rea (as agent)—by way of written

submissions.
_______________________________________________________________________

Order.
HAVING HEARD Ms D MacTiernan on behalf of the appli-
cant and Mr E Rea on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders:

THAT the application be dismissed.
(Sgd.) A. R. BEECH,

[L.S.] Commissioner.

2001 WAIRC 02571
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES DANIEL JOHN KEARNS,

APPLICANT
v.
AARJEN PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 5 APRIL 2001
FILE NO APPLICATION 1970 OF 2000
CITATION NO. 2001 WAIRC 02571
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr D Kearns
Respondent Mr K Edwards of Counsel
_______________________________________________________________________________

Reasons for Decision.
 (Given extemporaneously and subsequently edited by the

Commissioner)
1 This is an application made pursuant to section 29(1)(b)(i)

and (ii) of the Industrial Relations Act 1979. Mr Daniel
John Kearns alleges that he was unfairly dismissed, by
the respondent, Aarjen Pty Ltd on 11 November 2000, in
that he was summarily dismissed on that day for allegedly
stealing a dog biscuit tin just prior to closing the store the
previous afternoon. The tin was part of a promotional
offer by the respondent. It was provided free to customers
who purchased a fifteen kilogram bag of dog food. It is
common ground that the applicant asked to be given a tin
and was advised that he could have one if he bought the
dog food.

2 The applicant claims in compensation 4 weeks payment
for unfair dismissal and 1 week’s payment for notice in
lieu. The applicant was employed in accordance with the
Shop and Warehouse (Wholesale and Retail
Establishments) State Award 1977. He was employed for
the period 5 August 2000 to 11 November 2000.

3 The dog biscuit tin was exhibited in court. The dimensions
of the tin are roughly 36 centimetres high and about 20
to 25 centimetres in diameter. The point being that the tin
is a significant size and it would be hard to avoid seeing
such an object if it was being carried from the store.

4 The evidence from the applicant is, and there is no
challenge, that the relationship between his fellow workers
and himself was reasonable to good. There were some
disagreements but nothing significant. It is common
ground that the owner of the store, Mr Farac, at a staff
meeting in the weeks prior to the dismissal, made it clear
to staff that the matter of stealing would be treated
seriously and would lead to dismissal.

5 The applicant’s evidence is that he asked to be given a tin
because he thought his girlfriend would like one. He asked
Mr Simpson, a more senior co-worker, and Mrs Farac.
He also mentioned to Mr Braine, the day prior to his
dismissal that he would like a tin. The fact that these
conversations were held, the request was made by the
applicant and he was advised that he could have a tin if
he paid for the dog food is all common ground. There are
differing reports of precisely what was said on these
occasions prior to the dismissal but the differing reports
have no real significance in my view. The evidence is
clear that Mr Kearns knew that he could not take the tin
without paying for the dog food. He also knew that
stealing would most likely lead to dismissal.

6 The applicant says that he made the application to clear
his name. He says that he did not take the tin, rather he
put it back after speaking with Mr Braine and left the
store without it at closing time on 10 November 2000.
The Commission is not a court of criminal pleadings.
The Commission is required to decide whether in all the
circumstances the applicant has been given a fair go and
in that sense, whether he was dismissed harshly,
oppressively or unfairly. The employer may terminate an
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employee, but should not do so harshly, oppressively or
unfairly.

7 In instances such as this the onus falls on the employer,
as the matter involves a summary dismissal, to prove they
held sufficient reason to warrant the dismissal being
executed summarily. This is a summary dismissal albeit
the respondent, and it is unchallenged, chose to pay
monies in respect of annual leave. On that point I do not
go to the award, and make no finding, except to say that
in some cases those monies might not be paid in instances
of misconduct.

8 The employer must have taken reasonable steps and been
able to reasonably form a view as to whether the applicant
took the tin or not. In this circumstance the unchallenged
evidence is that Mr Farac, was advised on the morning of
11 November 2000, by Mr Simpson that he had been
told that morning by Mr Braine that Mr Kearns had taken
the tin the previous evening at closing time. Mr Farac
attended the premises and Mr Braine confirmed the story
for him.  Mr Farac challenged Mr Kearns about this and
asked him for an explanation. Mr Farac questioned Mr
Braine on a further two occasions and likewise discussed
the matter with Mr Kearns. The meeting first commenced
with Mr Farac, Mr Simpson and Mr Kearns present, and
the discussions concluded with Mr Braine re-asserting
his version of events for Mr Kearns and Mr Kearns being
dismissed. Mr Kearns had asked to hear the accusation
from Mr Braine directly.

9 The evidence of Mr Farac is that, during the several
discussions with Mr Kearns that morning, Mr Kearns
changed his story in relation to where the tin was placed.
That was not put to Mr Kearns directly and was not
challenged by him. Given the steps taken by Mr Farac to
clarify the events of 10 November 2000, I can only
conclude that Mr Farac undertook reasonable measures
to form the view as to whether Mr Kearns had or had not
taken the tin. Mr Kearns did not quibble with the
procedure other than his view is that Mr Farac had
inadequate proof and he asked Mr Farac to count the tins.
Mr Farac declined to do so as there was no stock control
to know how many tins there should have been.

10 Mr Farac was left to believe either Mr Kearns or Mr Braine
and following his investigation of the matter he believed
Mr Braine’s account of events. Mr Braine was questioned
at length by the Commission. Mr Braine’s evidence is
that he followed Mr Kearns to the exit door and locked
up after him as he left. Mr Braine says that he had to
walk through one doorway to get to the exit door. In other
words there is some distance between the counter and
the exit door, the counter being where Mr Kearns and Mr
Braine, on the evidence of both witnesses, initially
discussed the tin. It is hard to see how, if someone had
such a sizeable tin in their hands, that it could be missed.
So I am left with the issue, which is effectively the same
issue that Mr Farac was left with, of believing one person
over another. Having seen both Mr Kearns and Mr Braine
giving evidence I would say that where there is a conflict
of evidence I would accept the evidence of Mr Braine
over Mr Kearns. In relation to credibility, I would also
say that I accept the evidence of Mr Farac, Mrs Farac and
Mr Simpson. Given all of this I find that Mr Farac could
reasonably form the view, and did so, that Mr Kearns
meant to take and did take the dog biscuit tin without
paying for it or for the dog food. This was against a
backdrop, which is unchallenged, that Mr Kearns knew
clearly that he was not entitled to take the tin.

11 The weight of evidence falls against the applicant.
Applying the principles in Undercliffe Nursing Home -v-
Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, WA Branch 65
WAIG 385 an employee is entitled to be afforded a fair
go all round. Mr Kearns was given this on the morning
of 11 November 2000. Mr Farac could reasonably form
the view that Mr Kearns took the tin without authority or
permission to do so. This view was formed on the basis
of what Mr Braine told him; on the basis of the queries
that he raised with Mr Braine on successive occasions;
on the basis of having as a backdrop the fact that Mr

Kearns had previously requested a tin on more than one
occasion; and on the basis that Mr Kearns’s story changed
as to where he had placed the tin. All of these are factors
upon which Mr Farac fairly formed the view that he would
believe Mr Braine’s story over that of Mr Kearns.

12 Having said all of that, and having made those findings,
I would dismiss the application.
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Result Application dismissed
Representation
Applicant Mr D Kearns on his own behalf
Respondent Mr K Edwards of Counsel
_______________________________________________________________________________

Order.
HAVING heard Mr D Kearns on his own behalf and Mr K
Edwards of counsel on behalf of the respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.
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Result Applicant unfairly dismissed. Awarded
compensation in the sum of $10,000.

Representation
Applicant Mr J. Sicard (of Counsel) appeared on
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Respondent Ms J. Ghirardi appeared on behalf of the
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_______________________________________________________________________________

Reasons for Decision.
1 Iain Lawless, the Applicant, applied to the Commission

on 1st December 1999 for orders pursuant to the Industrial
Relations Act, 1979 on the grounds that he had been
dismissed from employment with Ghirardi Restaurant Pty
Ltd trading as Lawless and Chapman (the Respondent)
in a harsh, oppressive and unfair manner, while being
owed benefits under the contract of employment. The
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Applicant says the employment of contract was terminated
by a letter dated 13th November 1999. The letter, formal
parts, omitted follows—

“TERMINATION OF EMPLOYMENT WITH LAW-
LESS & CHAPMAN
This letter is to confirm your dismissal from employ-
ment with Lawless & Chapman with effect from close
of business today on the grounds of serious and
unrectified acts of misconduct.
Details of your misconduct have been conveyed to
you on quite a number of occasions, both in and
outside partnership meetings, by myself and Patrick
Ghirardi.
You have repeatedly disobeyed the lawful orders and
decisions of the partnership (your employer) and as
a result placed the business in jeopardy. Your con-
duct has shown a clear intention that you will not
act in accordance with decisions of your employer.
We have lost all trust and confidence in you. We be-
lieve, as we have for some time, that our relationship
with you has irretrievably broken down.
You are required to deliver up all keys and other
property of Lawless & Chapman in your possession
or control by close of business today. You are hereby
expressly instructed not to come onto the Lawless &
Chapman premises after this. Should you do so, we
will treat such action as trespass and use such rea-
sonable means available at law to have you removed.
We will calculate and forward to you before 5pm
Friday, November 5th, the wages and other entitle-
ments due to you up to the close of business today.
In addition, but without any admission of liability to
you, we will pay you an ex gratia payment of a fur-
ther 2 weeks salary.
Yours faithfully
J E GHIRARDI
For and on behalf of the Lawless & Chapman part-
nership”

(Exhibit S2)

2 The Applicant says the effect was an immediate dismissal
without notice, the unfairness of which was compounded
through his inability to refute any of allegations of
misconduct because at the time of the dismissal none had
been made. Nor was he given any information concerning
those allegations in the letter of termination. The Applicant
claimed that he was a director of a company in a
partnership that operated a business in which he was
employed. It is the contention of the Applicant that the
dismissal was as a result of a dispute within the partnership
rather than anything to do with his performance as an
individual employee of the respondent. He denied that
he disobeyed any lawful order or directions of the
Respondent and refutes allegations that his conduct as an
employee placed the business in jeopardy.

3 The Applicant is an executive chef with 17 years
experience. He trained in Scotland before coming to
Australia to work where he met Mr Bruce Chapman who
was to become his business partner. The Applicant became
an employee of the partnership trading as Lawless and
Chapman. The partnership constituted a number of
different entities which included Ghirardi Restaurant Pty
Ltd through its nominee Ghirardi Corporation. It appears
that Lawless and Chapman is a business name, the
business name is owned by the partnership, the partnership
is constituted by Ghirardi Restaurant Pty Ltd, No Salt
Required Pty Ltd as trustee for the Brewsters Trust and
the Waldo Trust. The Applicant was not a partner in the
partnership. He was a director of one of the companies
which was a partner in the partnership. It is not disputed
that he was also an employee of the Respondent. To distil
to its simplest form the companies in the partnership were
No Salt Required Pty Ltd and Ghirardi Corporation as
nominee of Ghirardi Restaurant Pty Ltd and these two
companies operated the restaurant trading as Lawless and
Chapman. The share distribution was 152 shares to the
Ghirardi Corporation and 74 shares each to the Applicant
and Mr Bruce Chapman. Each of the partners are jointly

and separately liable for the debts of the business and
according to Mr Sicard (of Counsel) who appeared for
the Applicant, the option is open for anyone who wants
to sue a partnership to sue the individual members.

4 Both the Applicant and Mr Chapman were employed to
manage the restaurant and to cook in it, concurrently they
were partners in one of the principal companies. The heads
of agreement, (exhibit G1), required that as managers they
do all things reasonably necessary and desirable to
establish and carry on the business in an efficient,
economic and profitable manner, in the best interests of
the partnership in accordance with accepted and proved
methods and good business practice. They were
responsible for the day-to-day and overall management
of the business subject always to the direction of the
partnership. As determined from time to time they could
be granted power to exercise authority on behalf of the
partnership on specified matters. They were to provide
personal guarantees to trade creditors which put them in
a different position to any director of Ghirardi Corporation
who was not so obliged. They were required to report to
each partner trading figures, staff details and operation
matters for the previous week in such form as the
partnership required.

5 It is the contention of the Respondent that the Applicant
was dismissed at a meeting that had been called by a
director of the Respondent and which he attended. It is
contended in the schedule to the Notice of Answer and
Counterproposal that the dismissal took place at the
offices of the ‘Ghirardi Group’. However, from what was
said during the hearing it appears that the dismissal was
verbally given on the premises of the Respondent. It is
asserted by the Respondent that the dismissal followed
months of mismanagement and misconduct by the
Applicant. In specific terms the Respondent says through
Ms Ghirardi the vices of the Applicant include inter alia
the following:—

• No regular stock control for food or liquor. Us-
ing the Lawless and Chapman business name for
catering and functions which being held outside
the restaurant for which there was no invoice.
The food for these functions was prepared in the
restaurant kitchens.

• Instructing the bookkeeper to pay the Applicant
additional monies for catering services he pro-
vided outside the restaurant and using the
restaurant name to claim the business in produce
on its accounts.

• The failure to pay for food produce for classes.
• Failure to provide a kitchen roster despite re-

peated requests.
• Failure to provide time sheets.
• Failure to properly administer the employment

of staff
• Failure to properly maintain the kitchen in a clean

and healthy manner.
(Edited from evidence and Answer)

6 It appears that in 1998, the Applicant became aware that
fees approximately of $60,000 had been extracted by the
partnership for administrative work and consultancy by
Mr and Ms Ghirardi, both of whom were authorised to
counter sign cheques. In September 1999, Ms Ghirardi
took over the office administration. It appears that after
this time the business relationship began to deteriorate.
In most cases, the Applicant spoke for himself and on
behalf of Mr Chapman when discussing partnership issues
with Ms Ghirardi. A breakdown notice (see Exhibit G1)
was issued in June 1999 to dissolve the partnership.
Thereafter the partners commenced meetings with an
independent chairman, Mr Rod Chapman. To cut costs
there were various changes made to the way the business
was operating. These changes included a reduction in
salary for the Applicant from $52,000 to $40,000. In June
1999, another breakdown notice was issued. An
agreement was made to continue trading to December
that year and Mr Rod Chapman was appointed Chairman
of the partners meetings sometime in May or June 1999.
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7 In October 1999, the Applicant went on a week’s holiday
to Thailand. He says this was agreed between himself
and joint manager Mr Bruce Chapman. Appropriate
arrangements were made to run the restaurant while he
was away. He contended the trip was for holiday purposes.
About this time Mr Ghirardi had transferred his shares to
Ms Ghirardi. Henceforth she had sole control over the
majority partner. The holiday trip to Thailand ended on
or about the 1st November and on the 3rd November the
Applicant was dismissed. The Applicant was given a letter
of termination (Exhibit S2) and did not return to the
restaurant after the 3rd November. The evidence of Mr
Bruce Chapman is that he did not agree with the dismissal,
there was a concession by the Applicant that Ms Ghirardi
had spoken to him about a health report and the cleanliness
of the restaurant. On 4th November Ms Ghirardi called a
meeting to confirm the termination of the employment
of the Applicant. This was an attempt to legitimise her
dismissal of the Applicant. The agenda of that meeting
proposed motions to confirm a total restriction on the
Applicant to enter the restaurant, employment of a security
guard to stop that access and to change the locks. It had
the effect of terminating the Applicant’s ability to operate
as a partner. I understand from the evidence that Mr
Patrick Ghirardi was not a director at the time the
Applicant was dismissed. Some week’s prior, Ms Ghirardi
had consulted the other partners about dismissal of the
Applicant, Patrick Ghirardi, who was then a director
agreed but Mr Chapman did not.

8 There is much more information given to the Commission
in the proceedings than that recited but the above captures
the essence of the dispute. The Commission had the
opportunity of listening to and observing the witnesses.
That given by Mr Bruce Chapman and also that of Mr
Rod Chapman supported the evidence of the Applicant.
They corroborated the version of events urged on the
Commission by the Applicant. There is no reason why
the Commission ought to conclude that his story is not
true. The only evidence lead on behalf of the respondent
was from Ms Ghirardi, who also appeared as agent.
Despite on a number of occasions being advised by the
Commission that she may benefit from professional
assistance, she opted to continue her appearance unaided.
Her evidence was to a large extent complicated because
of her propensity for extensive and circumlocutory
answers and its credibility suffered accordingly. I cannot
help feel that there is some artifice in her approach to the
evidence that she gave the Commission. It seems that she
wished to create the impression that she was an innocent
abroad in the complicated world of business, but I suspect
that is far from the truth. The credibility of the evidence
of Ms Ghirardi suffers crucially from the lack of
corroboration. That is not so in the case of the Applicant,
because I can find no reason to deweight his evidence
and additionally what he has told the Commission is
corroborated. Even if I am wrong in my assessment of
the quality of evidence given by Ms Ghirardi and all of
that she told me is the truth from her point of view, it
suffers when compared with the evidence presented by
the applicant because his story was corroborated and must
be given greater weight. I therefore find that where the
evidence of the Applicant differs from that of the
Respondent, I favour that presented on behalf of the
Applicant.

9 When the complication of the relationship between these
parties is resolved and it is accepted that the Applicant
was an employee of the Respondent regardless of the
partnership arrangements the rule to be applied in this
matter is simple. The question to be answered is whether
there has been a fair go all round. The employer will act
unfairly if it abuses its right to terminate the contract of
employment as described in Undercliff Nursing Home v
Federated Miscellaneous Workers Union of Australia
(1985) 65 WAIG 385. The Commission has power under
s.23A of the Act on a claim of unfair dismissal to order
payment of any amount to which the claimant is entitled
or to order the employer to reinstate or re-employ a
claimant who has been harshly, oppressively or unfairly
dismissed. Subject to the amount to be paid not exceeding

six months’ remuneration of the claimant, the Commission
may order an employer to pay compensation for loss or
injury caused by the dismissal. These powers can be
exercised if, and only if, there has been a dismissal of an
employee—s.29 (1)(b). A referral under that section must
be made by a person who is an employee and who has
been dismissed by his or her employer. It is this last that
has given me some course to examine the locus standi of
the Applicant in this matter. I have commented previously
about the standing of the Applicant as an employee and
have found, by consent, that he was an employee. The
Applicant in these proceedings had a dual status in the
Respondent’s business in that he was an employee as well
as being a principal by virtue of him holding shares in a
partner of the Respondent. I accept the argument of Mr
Sicard that share holding does not proscribe the Applicant
being categorized in the class of persons who are
employees. Having so found there is no juridical bar to
the exercise of the powers of the Commission.

10 There is still the question of whether Ms Ghirardi was
empowered to dismiss the Applicant on behalf of the
partnership. It is obvious that she had no prior authority
to do so. In fact, one of the persons she has to ask to
obtain such an authority was the Applicant, himself, and
it is clear that she did not do so. Neither was any approach
made to Mr Bruce Chapman, who as I understand the
shareholding at the time of the dismissal, was the only
other person that would have had the authority to vote on
the matter. I think the answer to this question is that the
Applicant was not a partner in the partnership, he was a
director of a company that was a partner in the partnership,
and that being so, he is within his legal rights to sue one
of the partners of the partnership which employed him.
Insofar as the actions of Ms Ghirardi are concerned, it is
correct that one partner can speak for the partnership and
so she was able to dismiss the applicant. The fact that Ms
Ghirardi tried to have the action confirmed, (Exhibit S3),
to retrospectively endorse what she had done, that is
terminate the services of the Applicant, does not in my
view change the legal position. In short, Ms Ghirardi was
able to dismiss the Applicant in his capacity of employee.
Therefore there has been a dismissal. That is the condition
precedent to the operation of section 29(l)(b)(i) and the
Applicant is authorised to bring the application.

11 The Respondent’s action to dismiss relies on the
contention that the business was suffering severe financial
difficulties as a direct result of bad management practices
of the Applicant. Those alleged practices have been
described earlier in these Reasons for Decision. There
were other complaints which Ms Ghirardi outlined in her
evidence. One was that it was wrong of the Applicant to
provide creditors with the name of the Respondent for
restaurant debts. This is said to be in breach of the Heads
of Agreement which states that the managers will provide
personal guarantees as required by trade creditors and in
no circumstances would any directors of Ghirardi be
required to give any personal guarantee. If I deal with
that issue now I cannot see that even if the Applicant did
ask the creditors to send bills to the restaurant that he
was in breach of that Head of Agreements, which provides
that the managers will provide personal guarantees. He
did in fact do that. It is clear that no director of the Ghirardi
Corporation was required to give any personal guarantee
and there is no evidence to show that the Applicant
purported to commit either Mr or Ms Ghirardi the
shareholders in Ghirardi Corporation in any manner
whatsoever.

12 The next complaint deals with the alleged failure to
provide proper business reports. The fundamental
complaint is that the Applicant lacked management skills
and refused to accept counsel, guidance and advice. The
same must be said of his joint manager, who was not
dismissed. It is said that the Applicant was responsible
for the adverse health report because uncovered cakes
were clearly viewed from the kitchen. Again, if this is
true, and there is no evidence that it is, the co-manager is
equally culpable. The Applicant is said to have gone for
a week’s holiday when he knew the business was running
at a loss, without informing the majority partner that he
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was leaving the business. What he did do was tell the
manager of the business, Mr Bruce Chapman, who agreed
that he should go. He had to do no more than that. There
is no specific obligation in the Heads of Agreement to
advise the majority partner. It is also claimed in evidence
that there was a breach of the contract in that the managers
were obligated to ensure that at least one of them was
working during all of the time the business was open.
During the absence of the Applicant whilst he was in
Thailand, the time sheets for Mr Chapman show that
though he worked long hours, he did not cover all the
open hours. That, in my view, cannot be laid at the feet of
the Applicant. It may well be a breach of the Heads of
Agreement between the parties, but it is a matter that ought
to have been dealt with at that level and if it is relied
upon as a reason to dismiss, as it was, then to that extent
the dismissal is flawed.

13 There is a dispute between Ms Ghirardi and the Applicant
as to what happened when she visited the restaurant. Both
of the managers were adverse to having her on the
property. They wished to get on and run the restaurant in
their own way. Ms Ghirardi, obviously to protect her own
interests, appeared at the restaurant. I think it more likely
than not that there was an argument between the Applicant
and Ms Ghirardi. That argument became heated. After
watching Ms Ghirardi become quite heated in the witness
box during the proceedings, I can imagine that she could
be similarly affected in the situation of an argument with
the Applicant. In those circumstances, the Respondent
through Ms Ghirardi, dismissed the Applicant. When it
is all boiled down I think he was dismissed because of
what was said during the argument and the so called faults
in performance that have been raised before the
Commission are an elaborate construction to justify that
event. It is clear that the Applicant and Ms Ghirardi had
not got on for some time, but that was as representatives
of partners in the business. It is open to find that Ms
Ghirardi took the opportunity to remedy this ‘problem’
when the opportunity presented itself during the
argument. If there was validity in the faults raised by her
and which have previously been discussed in these
reasons, Mr Chapman is equally culpable and yet no
action was taken against him by Ms Ghirardi. On the
specific so called issues which concern the Applicant
alone, that is the trip to Thailand for one, it is open to
conclude that a holiday was authorized in the proper
manner by his fellow manager under the Heads of
Agreement, this is perfectly within the writ of the
managers in accordance with their obligations and
entitlements under the agreement.

14 This Applicant was dismissed in the heat of the moment
for reasons not all together to do with his relationship
with the Respondent as an employee. It is more likely
than not that the circumstances of a poorly performing
partnership were high in Ms Ghirardi’s mind when she
made the dismissal. But all of these have been laid at the
feet of the Applicant which can be nothing but industrially
unfair. Although not entirely blameless, on balance the
Applicant did not receive a “fair go” as an employee and
his dismissal was, therefore harsh and unfair.

15 The Commission is required to consider whether
reinstatement could be affected. Clearly that is not
possible therefore the Commission must look to
compensation. As to compensation the Commission raised
the issue with Mr Sicard—(see pages 155, 155A and 156
of the transcript). The Applicant had a month during which
he was not employed and two months during which he
had a small amount of casual employment. It is submitted
and it is not challenged—that his loss during that period
was a sum of $10,000, which Mr Sicard categorized as
general damages. For the reasons set out in page 156 of
the transcript, Mr Sicard says that the issue of damages,
which I take to refer to loss on account of injury, are not
relevant. There are no submissions from the Respondent
concerning the amount of compensation and in the
circumstances and on the basis of the submissions
received from Counsel for the Applicant, I will award the
sum of $10,000 compensation. Orders will issue that the
Applicant was unfairly dismissed, that reinstatement

would be unavailing and that the amount of $10,000 is to
be paid.
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Supplementary
Reasons for Decision.

1 On 19th January the Commission issued Reasons for
Decision in this matter, it found that the dismissal of the
Applicant by the Respondent was harsh and unfair.

2 The Commission concluded that reinstatement was not
possible and it proceeded to examine the question of
compensation.

3 In paragraph fifteen of its Reasons for Decision of 19th

January 2001 the Commission set out the issues relating
to compensation which were then before it. There were
no submissions from the Respondent concerning the
quantum of compensation and on the basis of the
submissions received from Counsel for the Applicant the
Commission awarded the sum of $10,000 compensation.

4 Minutes of Proposed Order issued, the Commission was
then advised that the Respondent had engaged Counsel
and at the Speaking to the Minutes held on 22nd February
2001, Mr Mijatovic of Counsel who then appeared for
the Respondent argued a motion to reopen for his client
to make further submissions concerning the quantum of
compensation.

5 After hearing Mr Mijatovic the Commission decided to
reopen the matter. The proceedings were adjourned and
were relisted for 20th April 2001 in order to hear from
Counsel on the quantum of compensation alone. On 20th

April 2000 both of the parties presented affidavits on
behalf of the Respondent, from Ms Jo Ghirardi an affidavit
sworn on 19th March 2000 and on behalf of the Applicant
Iain Lawless an affidavit which it appears was sworn
around 19th April 2000 before a Justice of the Peace
outside this jurisdiction.

6 The Commission has considered and attached the
appropriate weight to both of the affidavits, has reviewed
the transcript referred to it by Counsel and is taken into
account submissions made during the hearing on 20th April
2000.

7 The relevant facts as they relate to economic loss are that
the Applicant was unemployed from 3rd November 1999
until 10th December 1999 and during this period it is
undisputed that he took a holiday away from Perth.
According to him,on his return he commenced by looking
for work. He was successful in obtaining casual
employment at Frazer’s Restaurant between 10th

December to 25th December 1999. There was a gap in
employment until 2nd January 2000 when he was
employed as a casual at King Street Café. Between 3rd

January and 20th February 2000 he was unemployed. On
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the 21st February 2000 he commenced employment at
Oriele Café on a full time basis.

8 The Respondent says that there is no loss that the
Applicant can point to because in the period in which he
was unemployed he did not attempt to sufficiently mitigate
his loss. In the period between 3rd November 1999 to 10th

December 1999 he was first of all on holiday in Thailand
then apparently resting, certainly he did not produce any
evidence that he sought work up until 10th December
1999. There is similarly no evidence of any real effort to
obtain work between 3rd January and 21st February 2000,
therefore the Applicant failed to mitigate his loss during
those periods. For the balance of the period during 3rd

November 1999 to 21st February 2000 he was in paid
employment at salary rates higher than that he was
receiving with the Respondent and therefore suffered no
loss.

9 The thrust of the argument of Mr Sicard of Counsel who
appeared for the Applicant is that there is a clear period
of time between 19th November and 10th December 1999
and 2nd January 2000 and 21st February 2000 when the
Applicant was not employed at all and when he was
looking for gainfull employment, proof of which is that
he succeeded on three occasions in obtaining some.

10 It is implicit in that submission that the Applicant finds it
difficult to argue that between 3rd November 1999 and
19th November 1999 that his activities could be
categorised as those which one must undertake to mitigate
a loss.

11 Having considered the submissions of the parties the
Commission is obliged to apply the law relating to finding
of loss and injury and the assessment of compensation as
it is described in the cases Manning v Huntingdale
Veterinary Clinic (1998) 78 WAIG 1107; Bogunovich v
Bayside Western Australia Pty Ltd (1999) 79 WAIG 8;
Capewell v Cadbury Schweppes Australia Ltd (1998) 78
WAIG 299 and Gilmore and Another v Cecil Bros and
Others (1998) 78 WAIG 1999. Duties of the Commission
insofar as loss is concerned have been further explained
by the Full Bench in Nicholas Richard Lynham v La Targo
Pty Ltd (Delivered 29th March 2000 Citation No. 2000
WAIRC 02420 unreported) where among other things the
Full Bench has noted that “an injury is constituted interalia
by humiliation, injury to feelings, the result of callous
treatment, loss of reputation and nervous shock. Because
s23 of the Act has the characteristics of the statutory fact
it was open to find that if an applicant is shocked, stressed
and indeed by the nature of treatment meted out to him
was humiliated and suffered injury that is injury of the
character contemplated by the Act and for which
compensation ought to be awarded”. In Lynham’s Case
(op cit) where at first instance the Commission had found
there was no injury to the Appellant at all, the Full Bench
decided that a fair award for the injury on the facts would
have been $4,500 but because the agent for Lynham told
the Full Bench his client would be content with less,
namely $3,500, that sum was awarded.

12 As to loss in present context the Respondent says that the
Applicant was able to obtain work in quality restaurants
after the dismissal is proof that he was not injured at all,
because it follows that he would not have been able to
obtain work in these establishments if his name had been
damaged in any way. The evidence of the Applicant is to
the contrary. He says injury to him personally and to his
reputation is profound. Exhibit G3 contains newspaper
cuttings relevant to these events. If it describes anything
it identifies that the Applicant was a person of considerable
professional notoriety in the hospitality industry and
particularly the fine dining restaurant part of the market.
It is open to find that in this context a contested dismissal
from a restaurant that carried his name would damage
his reputation and cause him hurt and humiliation.
However I do not accept that the Applicant continues to
suffer an impact upon his professional reputation,
although this might well be through his own efforts. In
all of the circumstances it is appropriate that an award be
made to him for injury. As the Full Bench said in Lynham’s
Case (op cit) the quantum of compensation for injury

remains an open question. In the circumstances I believe
a fair award for an injury suffered would be in the sum of
$2,500.

13 I accept that the total period of 15 weeks during which
the Applicant was not earning money between 4th

November 1999 and 20th February 2000 should be
decreased by 5 weeks during which time it is more likely
than not that he did not make sufficient efforts to mitigate
his loss. This means that the loss calculated on the basis
of $759 gross per week, is $7,690 less earnings totalling
$1,992; being a total loss of $5,698 plus $2,500 for injury
making a grand total of $8,198. Orders will issue that the
Applicant was unfairly dismissed, that reinstatement
would be unavailing and that he be compensated for loss
and injury in the sum of $8,198.

2001 WAIRC 02735
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES IAIN LAWLESS, APPLICANT

v.
GHIRARDI RESTAURANT PTY LTD
(ACN 081 550 469), RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 4 MAY 2001
FILE NO APPLICATION 1822 OF 1999
CITATION NO. 2001 WAIRC 02735
_______________________________________________________________________________

Result Unfairly Dismissed/Compensation of
$8,198

_______________________________________________________________________________

Order.
HAVING heard Mr J. Sicard (of Counsel), on behalf of the
Applicant and Mr T. Mijatovic (of Counsel) on behalf of the
Respondent, the Commission pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

1. THAT the Applicant was unfairly dismissed.
2. THAT reinstatement would be unavailing.
3. THAT the Respondent pay the Applicant the sum of

$8,198.00 for compensation for loss and injury.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

2001 WAIRC 02680
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES WILLIAM TREVOR LUNT,

APPLICANT
v.
WRS PACIFIC PTY LTD
ACN 009 248 999, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 4 MAY 2001
FILE NO APPLICATION 1827 OF 2000 AND

APPLICATION 1912 OF 2000
CITATION NO. 2001 WAIRC 02680
____________________________________________________________________________

Result Dismissed for want of jurisdiction
Representation
Applicant Mr W.T. Lunt appeared on his own behalf
Respondent Mr R. Guerrini (of Counsel) appeared on

behalf of the Respondent
____________________________________________________________________________
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Reasons for Decision.
1 These applications by William Trevor Lunt (the Applicant)

allege that WRS Pacific Pty Ltd (the Respondent) failed
to pay him contractual benefits due under the terms of an
employment arrangement which existed between the
parties between the periods 12th April 1990 and 31st

December 1996.
2 Application No. 1827 of 2000 claims that the Respondent

should have paid the Applicant $314,000.00 for living
away from home allowances due under the terms of an
employment Agreement dated 12th April 1990 and
renewed on 11th June 1993 (Exhibit G1).

3 Application No. 1912 of 2000 alleges that the Respondent
failed to pay living away from home allowances for the
period between 1st July 1996 until 31st December 1996 in
the sum of $968,883.00 described in a letter of demand
the Applicant had forwarded to the Respondent on 28th

December 1996.
4 The parties have been involved in various litigation on

these or similar issues in the District Court. Summary
judgement has been entered in one of those actions,
CIV2289 of 2000 (Exhibit G2). Also before the
Commission are Reasons for Decision in CIV289 of 2000
(Exhibit G3). During the proceedings the Commission
was told by the Applicant that he commenced new
proceedings on same or similar matters in the District
Court.

5 Both of the parties accept that there is only jurisdiction
for the Commission to deal with both of these
applications, if the Applicant was an employee employed
by an employer during the relevant period of employment.
The Respondent contends that the Applicant was never
in a relationship of employee with it and therefore there
is no jurisdiction to deal with either of the applications.
The Applicant says that in the initial part of the
relationship that he may not have been in an employment
relationship but by a memorandum over the hand of one
Kevin Bond, the Consultancy Agreement made on 12th

April 1990 changed to an employment agreement to
reflect ‘the actual terms of engagement’ with effect from
30th June 1994.

6 The Consultancy Agreement upon which this relationship
is built is before the Commission in Exhibit G1.
Relevantly it provides in the recitals
A. “The Consultant provides corporate marketing and

planning management services and advice to vari-
ous companies.”

In Clause 1. Interpretation the definition consultancy
agreement provides

“‘Consultancy Agreement’ and this ‘Consultancy
Agreement’ means the agreement between the Par-
ties constituted by this document and includes the
recitals and any amendments made from time to time
in accordance herewith.”

It is clear by this definition that the recitals are included
in the document and are part of the Agreement. The
services that the Applicant were to provide are defined

“‘the Services’ and ‘his Services’ means all services
to be provided by the Consultant pursuant to the
terms of this Consultancy Agreement relating to the
manufacture of fertiliser or stock feed from any or-
ganic waste.”

Under Clause 2. Appointment of the Consultant
“(a) that he shall carry out such duties on behalf of
the Company in relation to the management and
marketing of the Company’s technology around the
world as the Company may from time to time di-
rect.”

and
“(d) that he shall not provide the Services to any
third person except in accordance with the terms and
conditions of this Consultancy Agreement or other-
wise at and upon the written direction of the
Company”

and importantly for these reasons
2.4 “Notwithstanding clause 2.2 the Consultant may

devote time and attention to his other business in-
terests and affairs so long as such activities in the
reasonable opinion of the Company do not conflict
or interfere with the performance of the Consult-
ant’s obligations under this Consultancy Agreement
and the Consultant agrees that if at any time the
Company by notice in writing informs the Consult-
ant of any such conflict or interference he shall
forthwith cease such activity.”

Clause 12. Entitlements is also important it provides
“The Consultant acknowledges that he shall have
no claim on the Company in respect of annual leave,
public holidays, sick leave, long service leave or oth-
erwise nor in respect of claims under any workers
compensation legislation.”

And Clause 13. Tax
“The Consultant acknowledges that he shall be solely
responsible for paying income tax in respect of Con-
sulting Fees payable under this Consultancy
Agreement PROVIDED ALWAYS that the Company
shall deduct from such Consulting Fees all taxes,
charges and other imposts that the Company may
be legally obliged to deduct from the Consulting Fees
and pay to any competent authority.”

And Clause 15. Independent Contractor
“The Consultant is an independent contractor and
not an employee of the Company.”

The evidence before the Commission from Mr Peter
Briggs some time Chairman of the Respondent, and Mr
Edmond Czechowski who was a Director who provided
accounting services is that there was no tax deducted on
behalf of the Applicant from the Respondent’s funds.
There was also no record of workers compensation, sick
leave, long service leave or annual leave.

7 The Applicant was sworn in as a witness. His only
evidence was he claimed that he was an employee of the
Respondent with effect from July 1994 and consequently
entitled as an employee to contractual benefits. There was
no other evidence presented by him nor was he subject to
cross examination.

8 This hearing is to deal solely with the question of
jurisdiction, the tests establishing whether the relationship
of the parties is pursuant to a contract of service or to a
contract for services are well established. The test was
expounded by the Industrial Appeal Court in Transport
Workers’ Union v. Readymix Group (WA) and others (61
WAIG 1705), when it referred to the judgement of the
Privy Council in AMP Society v. Chaplin and Another
where their Lordships quoted with approval certain
passages from the judgement of Bray CJ. Those passages
were:

“How, then, is one to distinguish between a contract
of service and a contract for services? The older
test was simple. It all turned on the right to control
the manner of doing the work. If the alleged em-
ployer possessed such a power the contract was a
contract of service, not a contract for services; if
not, then not. That power was both a necessary and
sufficient condition of a contract of service.”

And again further:
“It seems to me then that at the present time there is
no magic touchstone. The Court has to look at a
number of indicia and then make up its mind into
which category the instant case should be put. It is a
question of balancing the indicia pro and con ... but
the power of control over the manner of doing the
work is very important, perhaps the most important
of such indicia.”

In WA Carpenters and Joiners etc. Union v. Dario Izzo
Olney J stated:

“There is of course no infallible test that may be
applied in every case. There is infinite scope for par-
ties to contract with one another in relation to the
execution of work and every contract will of course
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be peculiar to the parties to it. However it is the
nature of the contractual obligations assumed by the
parties to each other which determines whether their
relationship be that of master or servant or some-
thing else. And if it be that their relationship be that
of master and servant, then the law imposes upon
that relationship by virtue of any relevant industrial
award obligations which transcend the contract and
which are binding on the contracting parties what-
ever they may have agreed. How they or others
choose to describe their relationship has little or no
bearing upon the nature of the relationship. The four
indicia referred to by Lord Thankerton in Short v.
Henderson remain the essential attributes of a con-
tract of service. They are (a) the master’s power of
selection of his servant; (b) the payment of wages or
other remuneration; (c) the master’s right to con-
trol the method of doing the work; (d) the master’s
right of suspension and dismissal.”

(64 WAIG 411 at 415.)
Reference is also made to a decision of the High Court in
Stevens v. Brodribb Sawmilling Co Pty Ltd, 63 ALR 513
per Mason J at 517:

“A prominent factor in determining the nature of the
relationship between a person who engages another
to perform work and the person so engaged is the
degree of control which the former can exercise over
the latter. It has been held, however, that the impor-
tance of control lies not so much in its actual exercise,
although clearly that is relevant, as in the right of
the employer to exercise it; Zuijs v. Wirth Bros Pty
Ltd (1955) 93 CLR 561 at 571; FC of T v. Barrett
(1973) 2 ALR 65; 129 CLR 395 at 402; Humberstone
v. Northern Timber Mills (1949) 79 CLR 389. In the
last mentioned case Dixon J. said (at p.404)—
“The question is not whether in practice the work
was in fact done subject to a direction and control
exercised by an actual supervision or whether an
actual supervision was possible, but whether ulti-
mate authority over the man in the performance of
his work resided in the employer so that he was sub-
ject to the latter’s order and directions.”
“But the existence of control, whilst significant, is
not the sole criterion by which to gauge whether a
relationship is one of employment. The approach of
this court has been to regard it merely as one of a
number of indicia which must be considered in the
determination of that question: Queensland Stations
Pty Ltd v. FC of T (1945) 70 CLR 539 at 552; Zuijs’
case; FC of T v. Barrett at p.401; Marshall v.
Whittaker’s Building Supply Co (1963) 109 CLR 210
at 218. Other relevant matters include, but are not
limited to, the mode of remuneration, the provision
and maintenance of equipment, the obligation to
work, the hours of work and provision for holidays,
the deduction of income tax and the delegation of
work by the putative employee.”

9 The task of the Commission is to apply the facts of the
matter to the tests set out in the authorities.

10 It is clear that the Applicant relies upon two fundamental
reasons to establish that he is entitled to the jurisdiction
conferred on the Commission by s.29. He says that even
though the Consultancy Agreement, (Exhibit G1), may
originally have had the nature of a contract for services,
that changed in 1994 when he received a memorandum
from Kevin Bond advising him it has been varied to be
an employment agreement. In the alternative he argues
that in any event that the control exercised over him by
Peter Briggs as the Principal was such that he was in
effect always an employee. He based his contentions on
his cross examination of Mr Briggs when he elicited
information concerning payments made by him (Mr
Briggs) towards running of the company for instance
travel payments, providing insurance for lost luggage and
the like.

11 The argument advanced by Mr Guerrini (of Counsel) on
behalf of the Respondent is focused. He says that on any
reading of the Consultancy Agreement there is no

discernible intention of the Applicant being an employee.
The context of the document is consistent with him being
a Consultant, one owing a fidiary obligation no less than
a lawyer or accountant to providing services on
remuneration by fees. The Applicant is not constrained
by the Consultancy Agreement from providing corporate
marketing and planning services and advice to other
companies. As to control, the Applicant himself says he
was responsible for the total administration of the
Respondent including development and foreign entities.
There is nothing in the invoices to indicate that the
Respondent has deducted tax or is liable to do so. The
Applicant whilst he was Managing Director had not set
up workers compensation for himself. This is confirmed
by the evidence of Mr Czechowski. There are no
documents concerning superannuation or compulsory
contributions required by the law. None of the other
indicia which would liken the relationship to that of
employee/employer are present. For instance he was not
entitled to leave, sick leave, long service leave or annual
leave. Even if the document signed by Mr Bond has force,
all the other provisions of the Consultancy Agreement
survived beyond and are contrary to indicia present in an
employee/employer relationship.

12 I have carefully considered the information before the
Commission, true it is the Respondent who has raised
the question of jurisdiction but it is a matter which is at
large and the Applicant does bear some onus in
establishing that he has locus standi to pursue his claim.
The primary evidence that the Applicant relies upon is a
memorandum signed by Kevin Bond on 27th June 1994.
However the Applicant did not produce any information
to assist the Commission in determining who or what
Kevin Bond was at the time he signed the letter and
therefore whether he had the authority to sign that letter
on behalf of WRS Pacific. Certainly Mr Briggs knew
nothing about it.

13 This assertion that Mr Bond had the authority to convert
the contract is fundamental to the Applicant’s case but in
my view the letter of itself gives him little comfort. Even
if Mr Bond can be said to have the authority, which has
not been proved, the mere statement that a contract is
something other than its plain words disclose does not
change its real meaning, in other words the letter signed
by Mr Bond does nothing to change the fundamental
terms of the contract, which are contained in the
Consultancy Agreement made between the parties (See
the comments of Denning MR in Massey v Crown Life
Insurance (1978) 2 ALL ER 576 @ 579).

14 Nor has the Applicant been able to establish to the
Commission the degree of control that he must before it
meets the tests which are set out in Steven v Brodribb
Sawmilling Co Pty Ltd per Mason J. The learned Justice
notes that the existence of control whilst significant is
not the sole criterion by which to gauge whether the
relationship is one of employment. It is to be regarded to
be merely as one of a number of indicia which must be
considered to determine the question whether the
relationship is one of a contract of service or a contract
for services. There are other matters such as how a person
is paid, provision of makes of equipment, the obligation
to work, the hours of work, the provision of holidays,
deduction of income tax and a delegation of work by the
putative employee.

15 On any of these corollary tests the information provided
by the Applicant in support of his contentions is deficient.
In fact his case is bereft of any supporting evidence.

16 Having considered the facts in the context of the law to
be applied I have no hesitation in concluding that the
necessary ingredients to create an employee/employer
relationship are missing between the Applicant in these
matters and the Respondent. The Applicant only has
access to this Commission if he was an employee, as he
was not there is no alternative but to dismiss both
applications for want of jurisdiction.
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2001 WAIRC 02682
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES WILLIAM TREVOR LUNT,

APPLICANT
v.
WRS PACIFIC PTY LTD
ACN 009 248 999, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 4 MAY 2001
FILE NO APPLICATION 1827 OF 2000
CITATION NO. 2001 WAIRC 02682
____________________________________________________________________________

Result Dismissed for want of jurisdiction
____________________________________________________________________________

Order.
HAVING heard Mr W.T. Lunt on his own behalf and Mr R.
Guerrini (of Counsel) on behalf of the Respondent, the
Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Application be dismissed for want of
jurisdiction.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

2001 WAIRC 02681
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES WILLIAM TREVOR LUNT,

APPLICANT
v.
WRS PACIFIC PTY LTD
ACN 009 248 999, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED FRIDAY, 4 MAY 2001
FILE NO APPLICATION 1912 OF 2000
CITATION NO. 2001 WAIRC 02681
____________________________________________________________________________

Result Dismissed for want of jurisdiction
____________________________________________________________________________

Order.
HAVING heard Mr W.T. Lunt on his own behalf and Mr R.
Guerrini (of Counsel) on behalf of the Respondent, the
Commission pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby orders—

THAT the Application be dismissed for want of
jurisdiction.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

2001 WAIRC 02585
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES “RN”, APPLICANT

v.
ROMAN CATHOLIC BISHOP OF
BUNBURY, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED WEDNESDAY, 18 APRIL 2001
FILE NO APPLICATION 18 OF 2000
CITATION NO. 2001 WAIRC 02585
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr P Marsh and Mr A Gill of Counsel
Respondent Mr G Bartlett of Counsel
_______________________________________________________________________________

Reasons for Decision.
1 Mr “RN” (“the Applicant”) made an application under

s.29(1)(b)(i) of the Industrial Relations Act 1979 (“the
Act”) on 6 January 2000 claiming that he was harshly,
oppressively and unfairly dismissed by the Roman
Catholic Bishop of Bunbury (“the Respondent”) on 17
December 1999. The Respondent employed the Applicant
as a teacher at a primary and secondary College in the
country. The Applicant is seeking an order that he be
reinstated to his former position. The Applicant was
summarily dismissed on 17 December 1999 following
an investigation by the Principal of the College and a
finding by her that the Applicant was guilty of sexual
misconduct in respect of a student. The misconduct was
alleged to have occurred during a painting class in a
storeroom.

2 At the outset of the hearing Counsel on behalf of the
Applicant advised the Commission that the Applicant is
also seeking an order under s.23A(1)(a) of the Act that
he is entitled to be paid a sum of money as payment in
lieu of long service leave.

3 In light of the nature of the allegations the Commission
made an order that the proceedings be conducted in private
and that no details or particulars or any other matter likely
to lead to the identification of the child in respect of whom
misconduct was alleged to have been committed should
be published. In light of that order the Reasons for
Decision identify the following persons by their initials
as follows—

Mr “RN” the Applicant
Ms “AC” the College Principal
“AG” the student
“JCG” AG’s sister
Mr “JG” and Mrs “EG” AG’s parents

4 Prior to the commencement of the hearing the parties filed
an Agreed Statement of Facts. The statement of facts and
the material documents referred to in the statement of
facts are as follows—

1. The Respondent, employed the Applicant as a
teacher commencing in 1986 at the College.

2. The Applicant was employed on a permanent full-
time basis.

3. On 31 October 1997 the Applicant was directed
not to attend work by the College, but remained
on full pay pending the result of a criminal in-
vestigation into allegations of indecent dealing
with a child less than 13 years of age.

4. On 18 November 1997 the Applicant was charged
on complaint pursuant to Section 320(4) of the
Criminal Code 1913 (WA) that he indecently dealt
with one “AG”, a student in the Applicant’s class.

5. The Applicant entered a plea of Not Guilty be-
fore a Court of Petty Sessions on 20 November
1997. A condition of bail was that the Applicant
was not to enter, approach or attend the College.
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6. On 13 October 1998 a Court of Petty Sessions
found that there was sufficient evidence to com-
mit the Applicant for trial on the charge.

7. On 17 May 1999 the Department of Public Pros-
ecutions entered a nolle prosequi in relation to
the charge against the Applicant of indecent deal-
ing.

8. On 18 May 1999 a meeting took place between
Mr Paul Andrew (Co-Coordinator, Employee and
Community Relations Team, School Personnel
Section, Catholic Education Office), Ms “AC”
(Principal of the College), both acting on behalf
of the College, and Mr Ivan Sands (then Secre-
tary of the Independent Schools Salaried Officers’
Association) acting on behalf of the Applicant.
This meeting was not convened specifically to
discuss the Applicant’s return to work, however
at the end of the meeting, in light of the nolle
prosequi having been entered the day before, the
Applicant’s return to work was discussed.

9. By letter dated 20 May 1999 from the Applicant’s
representative (Mr Sands) to the College’s repre-
sentative (Mr Andrew), it was confirmed that the
Applicant was seeking medical advice regarding
his health.

10. By letter dated 20 May 1999 from the College’s
representative (Mr Andrew) to the Applicant’s
representative (Mr Sands), it was confirmed that
the Applicant would be placed on sick leave and
that the College would provide all reasonable
assistance to facilitate his return to work.

11. By letter dated 28 June 1999 from the College’s
representative (Mr Andrew) to the Applicant’s
representative (Mr Sands), it was confirmed that
the Applicant could return to work at the College
as soon as he was medically fit to do so.

12. On 15 September 1999 a graduated return to work
program was formulated for the Applicant by
Countrywide Injury Management (a Rehabilita-
tion Provider) and agreed to by the Applicant and
the College.

13. By letter dated 24 September 1999 from Ms “AC”
(Principal of the College), to staff and parents of
children attending the College, it was reported
that the Applicant would be returning to his teach-
ing duties at the College during Term Four. The
letter states—

“On behalf of myself and the College Board
and after consultation with the Rev. Peter
Quinn, Bishop of Bunbury, we would advise
that Mr “RN”, teacher of some 15 years serv-
ice at the College will be returning to his
teaching duties at the College during Term
Four.
The reason for Mr “RN’s” absence is com-
mon knowledge, however in May this year all
allegations against him were unilaterally with-
drawn. As such, in the eyes of the State and
the Church, there is no case to answer by him,
either to the community or to his employer.
Mr “RN’s” return is fully supported by the
College and we request that staff and the Col-
lege community will welcome his return and
provide whatever assistance he may require.
If any staff or parents have concerns relating
to this matter I am happy to meet with people
on an individual basis to discuss any issue that
they may have.”

14. The letter dated 24 September 1999 referred to
above was an agreed statement between the Ap-
plicant and the College.

15. At a meeting on 30 September 1999 it was agreed
between the Applicant, the College and the Re-
habilitation Provider that the Applicant would
begin the return to work program at the com-
mencement of Term Four, on 11 October 1999.
In attendance at the meeting were the Applicant,

the Applicant’s wife, Mr Terry Wilson (Head of
School Personnel Section, Catholic Education
Office), Mr Sands, Ms “AC” (Principal of the
College) and Ms Ros Collins (Countrywide Re-
habilitation).

16. On or about 29 October 1999 the College’s Prin-
cipal Ms “AC” received a letter from Minter
Ellison (Solicitors for the parents of “AG”) re-
minding the College of its responsibilities as
educators of children and detailing alleged inac-
curacies contained in its letter to parents dated
24 September 1999. The letter states—

“We act for Mr “JG” and Mrs “EG”.
Our clients have handed to us a copy of your
circular letter to parents dated 24 September
1999.
In your circular letter you state or imply the
following—

1. All allegations against Mr “RN” were
universally withdrawn;

2. In the eyes of the State, there is no case
to answer by him; and

3. There is no case to answer by him to
the community.

The correct version of events is as follows—
1. For now, the criminal indictment

against Mr “RN” is not proceeding.
2. On 13 October 1998 a Court of Petty

Sessions found that there was a case to
answer, that is, sufficient evidence to
commit Mr “RN” for trial to the Dis-
trict Court at Albany on charges of
indecent dealing with a child under 13
years.

3. None of the allegations against Mr
“RN” have been withdrawn.

4. The charges against Mr “RN” have not
been withdrawn.

5. The Crown has advised that they are
not proceeding on the indictment. The
proceedings have been stayed.

6. The case against Mr “RN” remains and
can be revived.

You may wish to verify the matters we have
raised directly with the DPP if in fact you
haven’t already done so.
Your letter is, with respect, totally misleading
and, as you can no doubt imagine, wholly of-
fensive to our clients. Among other things,
your letter implies that there was no substance
in the case against Mr “RN”.
As you can, and no doubt do, appreciate, the
fact that the State does consider that Mr “RN”
has a case to answer in relation to his dealings
with our clients’ daughter, causes them very
real and very deep and enduring emotional
pain. Your circular letter has clearly and un-
necessarily fuelled and prolonged that pain.
The purpose of writing to you is twofold.
First, given the inaccuracies of your circular
letter, we are instructed to request that you
publicly apologise to our clients (by means of
another circular letter to the entire school com-
munity) in a form that our clients approve,
retract the inaccurate statements and set the
record straight.
Second, and perhaps more importantly, to cor-
respond with you as evidence of a formal
notification (reminder) to you of your respon-
sibilities as educators towards your pupils. The
fact that Mr “RN” is entitled to the presump-
tion of innocence does not, in our opinion,
exonerate him. Nor does it entitle you to step
back from your responsibilities and legal duty
of care towards the remaining students of the
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school. As you well know, the allegations that
have been made against Mr “RN” are serious
and warrant close deliberation by you in or-
der for you to ensure that a proper environment
is maintained for your pupils. Certainly it is
our clients’ opinion that he is totally unfit to
fulfil the role of a teacher.
We are specifically instructed by our clients
to formally notify you that you must now as-
sume full responsibility for the consequences
of Mr “RN’s” conduct in the school. Unless
you are completely satisfied, based upon a
thorough and unbiased analysis of the facts,
then you may well remain legally exposed
should similar or related incidents occur in the
future. In any event, the responsibility is now
yours.
Please may we have your early response in
relation to the request for an apology.”

17. By letter dated 11 November 1999 from the Col-
lege’s representative (Mr Andrew) to the
Applicant’s representative (Mr Sands), the Col-
lege requested that the Applicant respond to the
allegations made against him. The allegations
were contained within that letter. The letter
states—

“I refer to our telephone conversation today
regarding allegations that were made against
Mr “RN” in October 1997 by the “G” family.
The “G’s” have alleged that Mr “RN” inde-
cently dealt with “AG” who was a student in
Mr “RN’s” class at the time. As per your di-
rections I am forwarding you this
correspondence.
On 17 May 1999 a nolle prosequi was pre-
sented regarding charges against Mr “RN” and
as a consequence there will be no further pro-
ceedings against Mr “RN” in relation to those
allegations by the DPP. At the time that these
proceedings took place the College was not
aware of the allegations in any detail and as a
result did not pursue the matter with Mr “RN”.
Recently the College has been notified by the
“G” family of the details of the allegations and
as a consequence the College is of the opin-
ion that Mr “RN” should respond to the
allegations. The “G’s” have also requested that
further inquiries are made regarding these al-
legations.
To this extent the College requires Mr “RN”
to respond to the following allegations.
The allegations centre around an alleged inci-
dent that occurred on Friday 24 October 1997.
The following has been alleged by “AG” via
her mother Mrs “EG”—

1. That on Friday 24 October 1997 Mr
“RN” indecently interfered with “AG”.

2. That Mr “RN” indecently interfered
with “AG” in the storeroom of his Year
Five classroom by painting areas of
“AG’s” genitalia with a paintbrush.

3. That while in the storeroom Mr “RN”
squeezed “AG’s” breasts.

4. That while in the storeroom Mr “RN”
exposed his penis to “AG” and secreted
bodily fluids from his penis over
“AG’s” face.

The College believes that the nature of these
allegations are extremely serious and Mr “RN”
is required to respond to the above allegations.
As these allegations are extremely serious I
strongly recommend that Mr “RN” seeks the
appropriate advice when making his response.
To provide Mr “RN” with an appropriate pe-
riod of time to provide a detailed response Mr
“RN” is directed not to present himself for

duty at the College until this matter has been
resolved. During this time Mr “RN” will re-
main on full salary and accrue all normal
benefits.
Ivan we spoke briefly in the manner in which
these allegations are to be put to Mr “RN” and
I proposed two options—

1. That we meet with you, Mr “RN”, Ms
“AC” and myself,
or

2. That you forward this information to
Mr “RN” where upon Mr “RN” or
yourself can contact the College should
the need arise.

Whichever option is chosen or we agree to
another proposal the College requires a re-
sponse from Mr “RN” which is to be
forwarded to Ms “AC” and received by no later
than 26 November 1999. Should you or Mr
“RN” require clarification of any of the issues
that has been raised you can contact Ms “AC”
directly at the College during normal hours.
Should Mr “RN” need to attend school to ob-
tain any personal items he can contact Ms
“AC” directly who will arrange access to the
College.
The College considers these allegations to be
extremely serious and if proven Mr “RN’s”
contract of employment with the College will
be reviewed and termination of his employ-
ment may occur.
If the College can assist Mr “RN” in any way
please contact Ms “AC” directly.”

18. By letter dated 12 November 1999 from the Ap-
plicant’s representative (Mr Sands) to the
College’s representative (Ms “AC”), the Appli-
cant requested further details of the allegations
against him. The letter states—

“Further to the fax received from the Catholic
Education Office containing allegations
against Mr “RN”, we would advise that Mr
“RN” has given his authority to the ISSOA to
act on his behalf in this matter.
To that extent therefore any contact, meeting
and/or discussion that the employer wishes to
have in regard to this matter must be directed
to this office.
In respect to the alleged allegations and as a
means of appropriately addressing this mat-
ter, Mr “RN” requests that the employer—

(a) provide to this office details in writing
from the “G” family, stating clearly the
nature of the allegations being made;
and

(b) provide the basis upon which these al-
legations have been made.

Upon receipt of those details, Mr “RN” will
respond accordingly.
In view of the time frame for response im-
posed by the College, we would expect the
above details to be forwarded to this office by
Friday 19th November 1999.
Should you wish to discuss any details regard-
ing this matter you can contact Ivan Sands
directly during normal office hours.”

19. At a meeting on 16 November 1999 between Ms
“AC” and the Applicant, Ms “AC” requested that
the Applicant respond to the allegations in writ-
ing. The Applicant requested that “G’s” put the
allegations in writing.

20. By letter dated 18 November 1999 the College’s
representative (Mr Andrew) notified the Appli-
cant’s representative (Mr Sands) that the
Applicant had been advised of all allegations
against him, the nature of the allegations, who
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made the allegations and when the alleged inci-
dents allegedly occurred. Therefore the College
would not supply further details of the allega-
tions against the Applicant and required a
response to the allegations by 26 November 1999.
The letter states—

“I refer to your letter of 12 November 1999 to
Ms “AC”, Principal of the College regarding
Mr “RN”. As you are aware I am assisting the
College in this matter and in future I request
that all correspondence pertaining to this mat-
ter be sent to the Catholic Education Office
for my attention.
You were advised of the allegations made by
the “G” family against Mr “RN” by way of
facsimile on Thursday 11 November at your
request. You requested that the allegations be
sent to you directly so that you could contact
Mr “RN” to advise him of the allegations. Also
contained within this letter was a requirement
that Mr “RN” was not to present himself for
work so that he could respond to the allega-
tions.
I contacted you by telephone on Monday 15
November to advise you that Mr “RN” had
presented himself at the College on Friday 12
November and Monday 15 November. Dur-
ing our telephone conversation you advised
that you had spoken to Mr “RN” on the previ-
ous Thursday and Saturday. You advised that
you had not conveyed to Mr “RN” that he was
not required to present himself for work. You
also conveyed that while you advised Mr “RN”
that allegations against his conduct had been
raised you had not advised him of the details
of these allegations. You also stated that you
sent Mr “RN” a copy of the letter dated 11
November 1999 in Friday’s mail.
It is the expectation of the College that the
ISSOA, acting on behalf of Mr “RN”, would
advise Mr “RN” of the content of the letter of
11 November in its entirety.
Ms “AC” met with Mr “RN” on Tuesday 16
November where Mr “RN” advised her that
he was not aware that he was to respond to
any allegations. Mr “RN” also advised that
while he had spoken to you either on Wednes-
day or Thursday, the contents of the letter dated
11 November were not discussed. Mr “RN”
did not mention any discussion he had with
you on Saturday. These comments by Mr
“RN” are contrary to comments that you have
previously made.
Mr “RN” also stated that the College would
be hearing from the legal firm, Slater and
Gordon regarding this matter. As the College
has received a letter from you stating that the
ISSOA was acting on Mr “RN’s” behalf the
College was somewhat unclear as to who is
representing Mr “RN”.
You confirmed that the ISSOA was represent-
ing Mr “RN” after I telephoned you on 16
November 1999. As you have been represent-
ing Mr “RN” in the past regarding this matter
and based on your letter to the College of 12
November the College confirms that you rep-
resent Mr “RN”. However the College is
concerned about Mr “RN’s” claim that he had
not been informed of the information for-
warded to the ISSOA on 11 November and to
this extent the College will now copy all cor-
respondence to Mr “RN” to ensure he is fully
informed.
Your letter of 12 November 1999 requests
that—

In respect of the alleged allegations and
as a means of appropriately address-

ing this matter, Mr “RN” requests that
the employer—

(a) provide to this office details in
writing from the “G” family,
stating clearly the nature of the
allegations being made; and

(b) provide the basis upon which
these allegations have been
made.

The College contends that this information has
been provided to Mr “RN”. Mr “RN” has been
advised of all the allegations, the nature of the
allegations, who has made the allegations and
when the alleged incidents allegedly occurred.
The College is of the opinion that all the in-
formation that Mr “RN” requires to respond
to the allegations has been provided to him.
The College will await Mr “RN’s” response
to the allegations, which is to be received by
the College no later than 4.00pm Friday 26
November 1999.
The College wishes to proceed with this mat-
ter expeditiously and fairly. We put you on
notice that should we experience any similar
difficulties in dealing with this matter through
the ISSOA, then we will, as we are entitled
to, deal with Mr “RN” directly.
Should you require any further information I
can be contacted on 9212-9267 during nor-
mal office hours.”

21. By letter dated 25 November 1999 from the Ap-
plicant’s representative (Mr Sands) to Ms “AC”,
the Applicant denied each of the allegations con-
tained in the letter of 11 November 1999, referred
to above. The letter states—

“In response to you letter of 11th November
regarding the allegations made against Mr
“RN” we have been instructed to issue the
following response from Mr “RN”—

“Dear Ms “AC”
Before formally responding to the al-
legations made in your letter dated 11th

November 1999, I wish to indicate for
the record that on the 16th November
1999 I formally requested of you a
copy of Mrs “EG’s” written substan-
tiation of the complaints and
allegations against me, to which you
advised that you would obtain them for
me.
The College has not provided that in-
formation or given any confirmation
that such details exist.
Despite that, however, my response to
the allegations is as follows—

1. That on Friday 24 November
1997 Mr “RN” indecently in-
terfered with “AG”.
Response: I unequivocally and
unreservedly deny such allega-
tion.

2. That Mr “RN” indecently inter-
fered with “AG” in the
storeroom of his Year Five
classroom by painting areas of
“AG’s” genitalia with a paint-
brush.
Response: I unequivocally and
unreservedly deny such allega-
tion.

3. That while in the storeroom Mr
“RN” squeezed “AG’s” breasts.
Response: I unequivocally and
unreservedly deny such allega-
tion.
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4. That while in the storeroom Mr
“RN” exposed his penis to
“AG” and secreted bodily flu-
ids from his penis over “AG’s”
face.
Response: I unequivocally and
unreservedly deny such allega-
tion.

Yours faithfully
Mr “RN”
25th November 1999
The ISSOA, on behalf of Mr “RN”,
repeats the request that the accusers
forward to Mr “RN”, in writing, the
details of the allegations and the sub-
stantiation and/or basis upon which
these allegations have been made.”

22. By letter dated 2 December 1999 from the Col-
lege’s representative (Mr Andrew) to the
Applicant’s representative (Mr Sands), the Ap-
plicant was informed that an investigation into
the allegations would be undertaken and in the
event that the finding supported the termination
of the Applicant’s employment he would be given
the opportunity to put any reasons to the College
as to why his employment should not be termi-
nated. The letter states—

“I refer to your letter of 25 November to
Ms “AC” on behalf of Mr “RN”. I respond
of behalf of Ms “AC”.
Mr “RN” has claimed that at a meeting on
16 November 1999, Ms “AC” gave an un-
dertaking to provide information from the
complainant in this matter. Ms “AC” re-
futes that any such undertaking was
provided and this has been confirmed by
Mr Danny O’Neil, Head of Primary who
was present at this meeting.
Ms “AC” has stated that Mr “RN” did re-
quest this information but was advised by
Ms “AC” that the letter dated 11 Novem-
ber 1999 contained the specific allegations,
the nature of the allegations, who made the
allegations and when the alleged incidents
occurred. At no time did Ms “AC” state or
imply that Mr “RN’s” request for a copy
of the complainant’s statement would be
met.
The College believes that Mr “RN” has
been provided with adequate information
to respond to the allegations. The College
is of the opinion that procedural fairness
has been afforded to Mr “RN”.

The College also contends that Mr
“RN” has been afforded the opportu-
nity to respond to the allegations. The
allegations are specific and set out in a
manner to make it easier for Mr “RN”
to respond. In addition, an appropriate
timeframe for such response has been
allowed and Mr “RN” has been given
the opportunity to obtain advice. The
College believes that the principles of
natural justice in this instance have
been met and that it is not incumbent
on the College to provide Mr “RN”
with all statements of evidence relat-
ing to this matter.
As Mr “RN” has already responded to
the allegations, the College invites you
to set out the basis for Mr “RN” now
needing further information from the
complainant. If you believe Mr “RN”
has a legal entitlement to receive a copy
of the statement, then please set out the
legal basis for this claim with support-
ing authorities. The College will then

consider its position in light of any fur-
ther information you provide.
It is the intention of the College to ad-
vise Mr “RN” of the outcome of the
investigation and to provide Mr “RN”
with the findings of the investigation
as soon as possible. In the event that
the findings support the termination of
Mr “RN’s” employment, Mr “RN” will
also be given the opportunity to put any
reasons to the College as to why his
employment should not be terminated.
Mr “RN” may elect to—

1. further respond to the allega-
tions in writing and put in
writing any reasons why his
employment should not be ter-
minated; and/or

2. meet with Ms “AC” and myself
in relation to paragraph 1 above.

We suggest a meeting could be ar-
ranged on Thursday, 9 December 1999.
If this is suitable to Mr “RN” then he
can bring a support person with him
(and we understand that you would
probably attend in that role).
Please advise me by 2.00pm on Fri-
day, 3 December 1999 of the manner
in which Mr “RN” elects to respond.
If you require to discuss this matter or
require our position to be clarified in
any way whatsoever please contact me
on 9212 9267.”

23. By letter dated 7 December 1999 from the Col-
lege’s representative (Mr Andrew) to the
Applicant’s representative (Mr Sands), the Col-
lege requested a response to its letter dated 2
December 1999.

24. By letter dated 10 December 1999 from the Col-
lege’s representative (Mr Andrew) to the
Applicant’s representative (Mr Sands), the Ap-
plicant was informed that any further response to
the allegations contained in the letter dated 11
November 1999 referred to above, should be
made in writing by no later than 12 noon, Mon-
day 13 December 1999. This letter advised that
as a result of the College’s investigations, the
College was of the view that the allegations
against the Applicant were proven. The Appli-
cant was offered a final opportunity to put reasons
to the College why his employment should not
be terminated.

25. On 10 December 1999 a compulsory conference
was convened in the Western Australian Indus-
trial Relations Commission pursuant to s.44 of
the Industrial Relations Act 1979 on application
by the Applicant’s union to discuss the standing
down of the Applicant from teaching duties.

26. The Applicant continued to be stood down from
teaching duties, following the conference.

27. By letter dated 13 December 1999 from the Ap-
plicant’s representative (Mr Sands) to the
College’s representative (Ms “AC”), the College
was requested to communicate to the Applicant’s
legal representative, reasons why the Applicant’s
employment as a teacher at the College should
not be reinstated.

28. By letter dated 14 December 1999 from the Col-
lege’s representative (Ms “AC”) to the Applicant,
Ms “AC” detailed the Applicant’s response to the
allegations made against him as understood by
the College. The Applicant was given a final op-
portunity to add information to his responses.

29. By letter dated 16 December 1999 from the Ap-
plicant’s representative (Mr Andy Gill, Dwyer
Durack, Barristers and Solicitors) to the College’s
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representative (Ms “AC”), the Applicant reiter-
ated his denial of all of the allegations made by
the College.

30. By letter dated 17 December 1999 from the Col-
lege’s representative (Ms “AC”) to the Applicant,
the Applicant was informed that his employment
at the College was terminated, effective immedi-
ately. The letter states—

“The College has provided you with a
number of opportunities to respond to the
serious allegations made against you. Your
only response has been to deny the allega-
tions. We have invited you to raise any other
matters for us to consider in making a de-
cision whether or not to terminate your
employment, but you have not taken up our
invitation.
Given the seriousness of the allegations and
your unsatisfactory responses to them, the
College has no alternative but to terminate
your employment for serious misconduct.
Your employment at the College is termi-
nated effective immediately.
Please immediately return all material or
property in your possession or control be-
longing to the College including, without
limitation, all keys, files, documentation,
publications, computer equipment, soft-
ware, discs, lists or student records and any
other information or material, in any me-
dium whatsoever relating to the College.”

Background
5 The Applicant was employed full-time as a four-year

trained teacher at the College. His terms and conditions
of his employment were regulated by the Independent
School Teacher’s Award 1976 (“the Award”) and the
Western Australian Catholic Schools (Enterprise
Bargaining) Agreement No. 1 of 1998 (“the Agreement”).
At the time of termination he was paid $1901.78 per
fortnight.

6 The witnesses at the hearing gave their evidence in chief
by way of written statements of evidence. The Applicant
and Mr Ivan Sands, a former Secretary of the Independent
Schools Salaried Officers’ Association of Western
Australia, Industrial Union of Workers (“ISSOA”) gave
evidence on behalf of the Applicant.

7 Ms “AC” (the College Principal), Mrs “EG” (“AG’s”
mother), Detective Sergeant Darren Seivwright, Detective
Sergeant Trevor Evans, Mr Terrence Wilson (the Head of
Employee and Community Relations Catholic Education
Office) and Ms Kathryn O’Brien (a Psychologist), gave
evidence on behalf of the Respondent.

8 Both the Applicant and Mr Sands were cross-examined
at some length by the Respondent’s counsel. Prior to the
Respondent’s witnesses giving evidence the Applicant’s
counsel informed the Respondent’s counsel, that the
Applicant did not wish to cross-examine Mrs “EG”,
Detective Sergeants Seivwright and Evans, and Ms
O’Brien. Despite this advice the Respondent’s counsel
called each one of those witnesses and the Applicant’s
counsel cross-examined each of those witnesses with the
exception of Detective Sergeant Seivwright. However in
relation to each of those witnesses only part of their
evidence was challenged in cross-examination on behalf
of the Applicant.

The Applicant’s evidence of the events of 24 October 1997
9 When the College Principal, Ms “AC”, conducted an

investigation into the alleged misconduct by the Applicant
in respect of the student “AG”, the Applicant did not
provide any information to the Principal or to any other
persons employed by the Respondent about his version
of events that occurred on 24 October 1997 other than to
deny the allegations. However at the hearing of this matter
the Applicant’s statement of evidence in-chief addressed
the events of that day in a very detailed way. The Applicant
testified that he prepared his statement of evidence in-
chief from notes made by him when the allegations were

first raised with him on 30 October 1997 because he was
informed by his solicitor to make detailed notes of the
events that occurred on 24 October 1997.

10 The Applicant said that he had taught “AG” since the
beginning of 1997 and that she is a profoundly Down’s
Syndrome child with a neurological disorder. He said that
she has marked problems with walking and running, she
drags one foot as she walks and her speech is affected.
He also testified that “AG” has problems with oral
communication and is generally very difficult to
understand. Further that she suffers from a hearing
disability and wears two hearing aids. In 1997 she was
11 and she had a mental age of about six.

11 The Applicant testified that he arrived at work at the
College between 8.00am and 8.30am on 24 October 1997.
When he arrived he opened up the classroom and went
inside. He said there were no children in the classroom
and no children followed him in because the first siren
had not sounded. He only stayed in the classroom for
about a minute and he went to the canteen and ordered
his lunch. He said at 8.40am he returned to the classroom
to let the children in so they could prepare for their lessons.
From 8.40am to 8.50am he was with the children in the
classroom and did not leave. At 8.50am the siren sounded
for the second time indicating the lessons were
commencing for the day. The lessons commenced after
the morning prayer session. He then taught mental maths
followed by a maths quiz and a formal maths lesson. He
said the maths lesson concluded at 9.55am. The next
lesson was religious education which finished at morning
recess. Morning recess was for 20 minutes from 10.25am
to 10.45am.

12 The Applicant said that on the day in question he was
rostered on playground duty and his rostered times for
duty were all of recess and half of lunchtime. He was
rostered on duty that day with another teacher, Mrs
Gallimore. During morning recess the Applicant and Mrs
Gallimore were met by the Primary Principal who asked
them to pose for a photograph for use in the school
magazine. After the photo was taken he returned to the
classroom for the recommencement of lessons.

13 The Applicant then undertook lessons between 10.48am
and 12.25pm which were reading, reading
comprehension, english/grammar and spelling skills. The
siren went at 12.25pm for lunch. He said he and the
children said their lunchtime prayers and ate their lunch
in the classroom between 12.25pm and 12.35pm. At
12.35pm he was required to start playground duty. He
did the playground duty with Mrs Gallimore and was
relieved by the second duty staff somewhere between
12.48pm and 12.50pm.

14 The Applicant said he then went to the staff room and he
stayed in the staff room eating fruit and browsing through
the newspaper until the siren sounded at 1.10pm. He and
his pupils returned to the classroom. The students
commenced silent reading at 1.15pm for half an hour.

15 At about 1.45pm the Applicant entered the storeroom and
began preparing for a painting class whilst the children
sat very quietly doing their silent reading in the classroom.
The storeroom adjoins the Applicant’s classroom. He
gathered a number of two litre bottles of paint and assorted
colours and put them on a desk at the back of the
classroom adjacent to the storeroom entrance. He also
gathered some A3 size paper, egg cartons (to put paints
in), ice-cream containers to put clean water in and paint
brushes in assorted sizes. He also placed this material on
the desk at the back of the classroom near the entrance to
the storeroom. He then instructed the children to create
“dangerous creatures” posters. As it was a nice sunny
day quite a few children decided to sit out on the grassed
area right outside the classroom. He said he took paint
bottles and egg cartons out to the grassed area to distribute
to the groups. He said there were about 20 to 22 children
outside on the grass and the remainder were spread out
in the classroom. Some of the desks were pushed together
to provide a larger working area.

16 The Applicant testified that “AG” was outside the
classroom sitting with about 4 or 5 other girls, one of
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whom was her friend and minder. He said that “AG”
stayed with this group and then got up and wandered
about as she usually did. She visited other groups and
looked at what they were doing. He testified that “AG”
wandered around very frequently and this was nothing
new. He said she was allowed to do this providing she
did not disrupt other children who were working.

17 The Applicant testified that “AG” started painting and
filled her paper up with meaningless scrawl. She asked
for another piece of paper and he told her she could go
inside and get a piece from the desk just inside the door
at the back of the room. He said she then started painting
on that piece of paper, mixing up her paint and generally
filling the paper again. He said that about halfway through
the lesson “AG” moved from the grassed area where she
was originally sitting to a spot on the concrete pathway
very close to the classroom door. He said he told her to
put some old newspapers down to protect the concrete
pathway from spillage, because her physical disability
and lack of fine motor skills had a profound affect on her
ability to co-ordinate her movements in using these sorts
of materials with any degree of care and/or dexterity. He
said he obtained old newspaper for her and put it down
on the path.

18 He said that throughout the lesson he circulated around
the student groups both inside and outside the classroom
supervising, advising and helping as and when needed.
At about 2.30pm to 2.35pm a number of parents began
standing around the immediate area of the pathway and
around the top of the stairs.

19 The Applicant testified that throughout the lesson students
came to him and asked if they could go into the storeroom
to get fresh or different coloured paints. He said all the
students knew they had to come and ask before entering
the storeroom to take any fresh materials. Further that
the storeroom door was open so he could keep an eye on
the comings and goings from a supervisory and control
point of view.

20 He said that the day and the lesson was regular and
uneventful, that nothing unusual or out of the ordinary
happened. The lesson drew to a close at approximately
2.55pm to 3.00pm with the children cleaning up the
materials and returning the art materials to their
appropriate places. The children used a wet area to assist
in the clean up process. The wet area is a shared area,
next to his classroom and was central to other classrooms.

21 He said that he did not notice any paint on “AG” nor did
he have cause to speak to her specifically about anything
during the time of cleaning up or in the last 15 minutes
of the day.

22 He said the class was dismissed at 3.10pm on the sounding
of the final siren and he left the school premises at 3.20pm
with his three sons as one of his sons had an appointment
with a doctor to remove stitches from his hand.

The criminal investigation
23 The Applicant testified that the first he knew about the

allegations made by “AG” was on 31 October 1997, when
the Police came to his house with a search warrant. He
said the Police conducted a search of his house and found
no illegal articles whatsoever. It was common ground that
the Police seized several pornographic videos which were
later returned to the Applicant.

24 The Police asked the Applicant to accompany them to
the Police Station and undertook a video-taped record of
interview. The Police put allegations to the Applicant that
during art class whilst in the storeroom, he painted “AG’s”
breasts, indecently dealt with her, masturbated and ejected
semen on her. The Applicant strongly denied all of the
allegations. The Police requested that he provide samples
of his blood for the purpose of forensic and DNA testing.
He then attended a hospital and gave three samples of his
blood.

25 The Applicant was charged by the Police on 18 November
1997 with an offence under s.320(4) of the Criminal Code
that he indecently dealt with “AG”, a child under the age
of 13 years.

26 The forensic report was tendered into evidence on behalf
of the Applicant. The forensic report was prepared by Mr
Aleksander Bagdonavicius, a Senior Scientist in the
Forensic Section of the Biology section of PathCentre.
He examined a shirt, skirt and underpants from “AG” and
pieces of paper and swabs. The result of his examination
was that no blood or semen was detected on any of the
items.

The Respondent’s investigation into the events that
occurred on 24 October 1997
27 Ms “AC” testified that she commenced as Principal at the

College on 1 January 1999. She said that during her
induction in November 1998, Mr Paul Andrew from the
Catholic Education Office, briefed her on the alleged
incident concerning Mr “RN”. At that time Mr “RN” was
suspended on full pay awaiting trial charges of indecent
dealing with a minor.

28 On 17 May 1999 the Principal was advised that the
criminal proceedings had been withdrawn. She said that
the College believed that as the matters had been
withdrawn the College could take no action against Mr
“RN”. Accordingly she said that she then met with Mr
Paul Andrew and Mr Ivan Sands on 18 May 1999 to
discuss a return to work by Mr “RN”. The discussions
are set out in paragraph 4 (8)-(11) of these Reasons.

29 Ms “AC” testified that in July 1999 an ISSOA circular
produced specifically for the College contained an article
titled “RN-Return to Work”. In that article members of
ISSOA were advised that ISSOA was negotiating with
the College to return Mr “RN” to teaching duties. Ms
“AC” said that this information circular fuelled discussion
and concern among staff in the College community. She
said that on 15 September 1999 Mr “JG” (“AG’s” father)
telephoned her from Melbourne and informed her that
he had heard that Mr “RN” was returning to work at the
College and wanted to know if this was true. He said that
if she heard his wife tell the story of what had happened
that “we would never allow Mr “RN” to return to the
College”. He asked Ms “AC” to contact his wife and listen
to the story.

30 On Thursday, 23 September 1999 Ms “AC” met with Mrs
“EG”. Mr Paul Andrew was also present. She said that
Mrs “EG” spoke with reference to detailed notes and said
that the family had asked the Director of Public
Prosecutions not to proceed any further with the charges
because of the pressure on the family and the children.

31 Ms “AC” gave evidence that Mrs “EG” told her the
following—

• “That when she had come home on Friday, 24 Octo-
ber 1997 (which was “AG’s” birthday) her older
daughter “JCG” had told her that “AG” had ‘spotted
her pants’.

• She took “AG” to the toilet and that “AG” had be-
come upset, saying ‘it hurts’.

• She had put “AG” in the bath and when she was
washing her she noticed red paint on “AG’s” breast.

• That when “JCG” asked “AG” who had done that
she had replied, Mr “RN”.

• That “AG” had said Mr “RN” hurt her and while she
was saying this she squeezed her breasts.

• That “AG” was unable to do up her own buttons.
• That the following day she had asked “AG” again

who had painted her and she said, Mr “RN” and again
“AG” had said that he had hurt her. That “AG” placed
her hand inside her mother’s blouse and squeezed
her mother’s nipple to demonstrate.

• That “AG” had said she had seen Mr “RN’s” penis,
that he had a ‘little baby’ in it that was ‘hiding’ and
had got ‘bigger, bigger, bigger’. And that “AG” had
demonstrated this with her hand.

• That “AG” had said that Mr “RN” had done a ‘wee
in her face’.

• That “AG” had said ‘sh, baby sleeping’, and that Mr
“RN” had a secret baby.”
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32 On 24 September 1999 Mrs “EG” spoke to Ms “AC” again
and showed Ms “AC” pictures “AG” had drawn of Mr
“RN” and his ‘baby’ and a poem written by “AG’s” sister,
“JCG”, titled “Broken Doll.”

33 On 24 September 1999 a letter was sent (on behalf of the
College) to the parents of the students advising that the
Applicant would be returning as a teacher at the College
during Term Four. The letter is set out in paragraph 4
(13) of these Reasons.

34 Mr “RN” was to return to work on a graduated program
arranged by his rehabilitation providers where initially
he was to have no class contact. The return to work
program required that when Mr “RN” had class contact
he was to work with another teacher. The teacher who
replaced Mr “RN” as a temporary teacher stated that he
would not teach in partnership with Mr “RN”. Another
teacher was approached who was a representative of
ISSOA. Initially the teacher agreed. On 11 October 1999
the second teacher informed Ms “AC” that he would not
be part of Mr “RN’s” return to work.

35 Mr “RN” returned to work on 13 October 1999. A staff
morning tea was held to welcome him back. He did not
attend work again until 22 October 1999. He attended
again on 25 October 1999 and 27 October 1999. He then
attended from 1 November 1999 until 15 November 1999.
He did curriculum work in that time and did not have any
class contact. It was apparent from the Applicant’s
evidence that when he returned to work he was generally
shunned by staff members. He said they were “rude” and
unfriendly to him. The Applicant conceded that some of
the teachers did not want him to return to work. It was
put to him that he advised Ms “AC” that if she did not
stop the ladies in the canteen gossiping about him then
he would stop them himself. He said that he told her that
it was her role to do something about it and that if she did
not want to do anything about it in terms of having a chat
with them then he would. Mr Sands was involved in the
discussions with teachers of the College about Mr “RN’s”
return to work. He agreed in cross-examination that the
majority of teachers at the College were not supportive
of Mr “RN’s” return to work.

36 On 29 October 1999 Ms “AC” received a letter from
Minter Ellison on behalf of Mr “JG” and Mrs “EG”. The
letter is set out in paragraph 4 (16) of these Reasons.

37 On Saturday, 30 October 1999 a meeting was held
between Mr “JG” and Mrs “EG”, the Respondent (Bishop
Peter Quinn ), Mr Paul Andrew, two members of the
College Board, Friar Galloway (Parish Priest), the Primary
Principal and Ms “AC”. Mr “JG” and Mrs “EG” stated
that the criminal proceedings had been “stayed” and made
reference to a letter from Catherine Morgan, Crown
Prosecutor dated 11 October 1999 which stated that Mr
“JG” and Mrs “EG”, “‘requested that the matter not
proceed further … due to the effects of stress being
experienced by both “AG” and “JCG” because of the
pending court proceedings it was not in their best interests
that the matter proceed further”. The letter also stated—

“The entry of a nolle prosequi does not establish the
innocence of an accused. However, while the result
of the Crown declining to proceed further is not the
same as an acquittal (finding of “not guilty”) by a
jury, Mr “RN” has not been convicted of the offences,
and therefore, as a matter of law, is given the benefit
of the presumption that a person is innocent until
proven guilty beyond a reasonable doubt.
A preliminary hearing was held before Mr Cicchini
SM in the Perth Court of Petty Sessions on 13 Octo-
ber 1998. The Magistrate found that there was a
prima facie case, that is, sufficient evidence to com-
mit the accused for trial to the District Court on
charges of indecent dealing with a child under 13
years.”

38 Mr “JG” and Mrs “EG” requested that the College
undertake an investigation.

39 Ms “AC” testified that both the Crown Prosecuter’s letter
and the letter from Minter Ellison raised significant
questions in her mind with regard to the conflict of Mr

“RN’s” return to teaching duties and the duty of care owed
to students in the College. Accordingly she determined
that an investigation should be instituted.

40 On Tuesday, 9 November 1999 Ms “AG” read the
following—

• The Statement that Mrs “EG” had given to the Po-
lice on 29 October 1997.

• The Statement that “JCG” had given to the Police
on 8 January 1998.

• The transcript of the interview between Detective
Senior Constable Seivwright and “AG” which had
taken place at the College dated 13 November 1997.

• The transcript of the committal proceedings in the
Court of Petty Sessions on 13 October 1998.

41 On 10 November 1999 Mr Paul Andrew and Ms “AC”
met again with Mrs “EG”. During this meeting Mr Paul
Andrew read a report written by Mr Gareth Merriman,
Human Relations and Sexuality Consultant Psychologist.
The report was made on 27 November 1997. The report
was tendered without objection into evidence in these
proceedings as an attachment to a witness statement of
Mrs “EG”. The report contains a detailed summary of an
interview conducted by Mr Merriman with “AG” on 14
November 1997. In that interview “AG” described the
events the subject of the charge laid against Mr “RN”
and she demonstrated what she alleged had occurred by
using anatomically detailed dolls of a male and female.
Also at the meeting on 10 November 1999, Mrs “EG”
drew Ms “AC’s” attention to the pictures that “AG” had
drawn of “the baby”. Ms “AC” said Mrs “EG” spoke of
the stress on the children and the family, the difficulty of
the decision not to pursue the criminal proceedings, the
counselling “JCG” had received and the blame that “JCG”
had placed on herself. Mrs “EG” reiterated the matters
her daughter (“AG”) had informed her about the events
that she said occurred in the storeroom.

42 Ms “AC” testified that Mrs “EG’s” story was very
compelling and she was very disturbed by it. She said
that when Mrs “EG” told the story it was obviously the
story of her child but the detail in her opinion was detail
that no child of that age should ever know. She said Mrs
“EG” told it in a language that she (Ms “AC”) did not
believe any adult could ever make up, particularly when
she spoke about “the baby” and the penis. Ms “AC” said
it was the language of a child and the story of adult details

43 On 11 November 1999 the College requested that the
Applicant respond to allegations made against him. The
letter was a letter to the Union and is set out in paragraph
4 (17) of these Reasons.

44 On 16 November 1999 Ms “AC” met with Mr “RN”. Ms
“AC” testified that the purpose of the meeting was to make
sure that Mr “RN” had been informed of the contents of
the letter of 11 November 1999 and discuss with him his
attendance at the College. Mr “RN” had claimed he had
not seen the letter dated 11 November 1999 and he did
not know anything about it. Ms “AC” gave Mr “RN” a
copy of the letter and he read it. She said Mr “RN” became
very angry, said that this was going to be very damaging
to the school and threatened legal action.

45 By letter dated 12 November 1999 the Union requested
further details of the allegations made against Mr “RN”.
That letter is set out in paragraph 4 (18) of these Reasons.
Although further details were requested from Mrs “EG”,
Mrs “EG” did not provide any further information. Mrs
“EG” informed Ms “AC” by letter that it was her (Mrs
“EG’s”) view that she had already fully explained the
circumstances and provided all documentation to the
College.

46 About that time the Primary School Principal advised
Ms “AC” that seven of the nine primary school teachers
had requested that they not teach at the same year level
as Mr “RN” in 2000.

47 Through the Union, Mr “RN” was asked to respond
to the allegations again. A copy of the correspondence
is set out in paragraph 4 (19) and (20) of these
Reasons.
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48 By letter dated 25 November 1999 the Applicant provided
a response. The text of that response is set out at paragraph
4 (21) of these Reasons. Essentially the document
contained a denial of the four allegations of misconduct.

49 After receipt of the letter of 25 November 1999 and after
consulting Mrs Therese Temby, the Director of Catholic
Education, Ms “AC” determined that she saw no
alternative but to dismiss Mr “RN”. She testified that in
considering the evidence she had before her, she believed
that Mr “RN” was guilty of indecent dealings with “AG”.
She said she took into consideration Mr “RN” was a
teacher with responsibility for the care of students, his
teaching career and his family.

50 In coming to her decision on whether to terminate Mr
“RN’s” employment she testified she considered—

• The nature of the allegations.
• The compelling evidence presented to her.
• The failure of Mr “RN” to respond satisfactorily to

the allegations put forward within what she believed
was a reasonable time frame.

• The impact on the “G” family.
• The pursuit of the matter by the “G’s” and the ensu-

ing pressure from the “G’s”.
• The letter from Minter Ellison Lawyers.
• The letter from the Crown Prosecutor.
• The impact on the school—with parents seeking not

to have their children taught or supervised by Mr
“RN” and the withdrawal of students from the Col-
lege.

• The impact on the staff and the refusal of staff to
teach with Mr “RN”.

• The duty of care owed to the children currently in
the College.

51 She testified that she did not wish to take any risk with
children. She said that a number of parents raised the
duty of care issue with her when raising concerns about
Mr “RN” teaching their children and Minter Ellison
Lawyers had also raised this concern. She testified as
Principal of the College she needed to be confident that
staff were taking reasonable care to ensure the safety of
students in their care. She testified if Mr “RN” were to
remain a member of staff at the College, or indeed were
to be reinstated, she did not believe that she could fulfil
her responsibilities with regard to duty of care.

52 When cross-examined about the matters she had regard
to, Ms “AC” testified that she took into account the
transcripts between Detective Sergeant Seivwright and
“AG” and the statements given to the Police by Mrs “EG”
and “JCG”. She said she also considered the
psychologist’s report by Mr Gareth Merriman and she
formed the view that there was a consistency of allegations
made against Mr “RN”. Further she also said also had
regard to court transcripts and the impact on the “G”
family. She said that she regarded the response by Mr
“RN” was unsatisfactory in that there was a bare denial
of the allegations and there were no details at all from
him about what he did on the day in question. She said
she was aware that Mr “RN” had copies of the court
transcripts and of all of the documents in the Police Brief.
She said that she expected that Mr “RN” would have
responded with something along the lines of the evidence
he had given in these proceedings in terms of the very
fine detail of what he did on the day in question. She said
there was no attempt by him to give any sort of
explanation. Accordingly she regarded his response as
inadequate.

53 Ms “AC” testified that from the time the announcement
was made to the school community that Mr “RN” was
returning to the College, the College was under a great
deal of pressure. She said that both herself and the Head
of Primary received letters from parents requesting that
their child or children not be taught by Mr “RN”. She
said she also received telephone calls and had meetings
with parents concerned about the return of Mr “RN”. She
gave uncontradicted evidence that she held 20 interviews
which were initiated by concerned parents and teachers.

She said that parents threatened to withdraw their children
from the College if they were to be taught or supervised
by Mr “RN”. She also gave uncontradicted evidence that
between July 1999 and February 2000 the College had a
significant reduction in numbers particularly in the
primary section. She said students had finished school
for 1999 prior to the dismissal of Mr “RN” so a formal
announcement was not made that he would not be at the
school in 2000 until the commencement of the 2000
school year. The enrolment figures produced on behalf
of the College show that the total number of primary
students was 523 in February 1999, 510 in July 1999
and 434 in 2000. Ms “AC’ testified that it was her view
that a significant fall in enrolments was a direct result of
the “RN” matter and that she believed that the community
lost faith in the College.

Evidence given by Mrs “EG” and other witnesses for the
Respondent
54 Mrs “EG” testified that she is the mother of three children,

two of whom are girls. She said “JCG” is now aged 15
years and “AG” 13 years. She gave uncontradicted
evidence that “AG” is unable to dress herself.

55 Annexed to the witness statement of evidence in-chief of
Mrs “EG” is a copy of the statement that she made to the
Police on 29 October 1997 which formed part of the
Police Brief. In that statement she says on the day in
question, 24 October 1997, her daughter “JCG” brought
it to her attention that “AG” had spotted in her pants, so
she took “AG” to the toilet and then ran a bath for her.
She said that “AG” was visibly upset and she noticed she
had three to four strokes of red paint across her right
breast. When she asked “AG” who did that, “AG”
immediately said Mr “RN”. Mrs “EG’s” statement then
set out in some detail what her daughter “AG” told her
what happened in the storeroom.

56 Also annexed to Mrs “EG’s” witness statement of
evidence in-chief is a copy of the transcript of proceedings
of the preliminary hearing held on 13 October 1998 in
which Mrs “EG” gave evidence. In addition a copy of a
statement made by Mrs “EG’s” daughter, “JCG”, is
annexed. This document also formed part of the Police
Brief. “JCG” says in that statement that she assisted “AG”
to change her clothes when “AG” arrived home from
school on 24 October 1997 and that she observed that
she had some painted lines on her right breast. “JCG” in
her statement says she asked who did that and that “AG”
informed her that it was Mr “RN”.

57 In a supplementary witness statement of evidence in-chief
by Mrs “EG”, she testified that on 24 October 1997 that
she and her husband called into the College on their way
to TAFE. She said that her husband stayed in the car and
that she walked up the path to “AG’s” classroom. She
said that all of the children were on the lawn out the front
of the classroom and that “AG” was in a group on the
right hand side of the path. She said that “AG” had her
head down and was painting. She said that she kissed
“AG” on the top of the head and left to attend TAFE. She
said that she did not see Mr “RN” and could not see
anyone in the classroom.

58 The only aspect in which Mrs “EG’s” evidence was
challenged in cross-examination was whether all of the
children from “AG’s” class were on the lawn. She was
asked whether she went to the classroom door, to which
she replied “No”.

59 Detective Sergeant Darren Seivwright gave evidence that
he interviewed “AG” on 13 November 1997. Annexed to
his statement is a copy of his statement that formed part
of the Police Brief that contained the text of his interview
with “AG” on 15 November 1997. His statement also
contained text of an interview conducted at the College
with “AG” in the presence of Mrs “EG” on 15 November
1997 where “AG” indicated to him what she says Mr “RN”
did and showed Detective Sergeant Seivwright the
location of the events she said that occurred in the
storeroom just off the main classroom area. Detective
Sergeant Seivwright was not cross-examined by the
Applicant’s counsel. In that statement Detective Sergeant
Seivwright says he asked “AG” where was the rest of the
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class when you were in the storeroom with Mr “RN” and
she pointed outside and said “out there”.

Legal Principles
60 The ordinary standard of proof required of a party who

bears the onus in civil litigation is proof on the balance
of probabilities. Where criminal conduct is alleged a Court
should not lightly make a finding that, on the balance of
probabilities, a party to civil litigation has been guilty of
such conduct (Neat Holdings Pty Ltd v Karajan Holdings
Pty Ltd (1992) 67 ALJR 170 per Mason CJ, Brennan,
Deane and Gaudron JJ at 170-171).

61 As both parties point out, the question to be determined
by the Commission is whether the legal right of the
Respondent to dismiss the Applicant has been exercised
harshly or oppressively against the employee so as to
amount to an abuse of that right (Ronald David Miles,
Norma Shirley Miles, Lee Gavin Miles and Rose & Crown
Hiring Service trading as The Undercliffe Nursing Home
v The Federated Miscellaneous Workers’ Union of
Australia, Hospital, Service and Miscellaneous, WA
Branch (1985) 65 WAIG 385 at 386).

62 Where an employee is dismissed summarily the onus is
on the Applicant to demonstrate the dismissal was not
fair on the balance of probabilities. However, there is an
evidential onus upon the employer to prove that the
summary dismissal is justified (Newmont Australia Ltd v
The Australian Workers’ Union, West Australian Branch,
Industrial Union of Workers (1998) 68 WAIG 677 at 679).

63 The Applicant contends that his dismissal was harsh,
oppressive and unfair because—

(a) The Respondent’s inquiry into the alleged mis-
conduct was inadequate;

(b) On a proper assessment of the evidence he should
be found to have not committed the acts alleged;

(c) The Respondent started the process of his return
to work and permitted this process to run for sev-
eral months before dismissing him.

64 The Applicant contends that the Commission is not bound
by any determination or facts made by the inquiry
conducted by the Respondent. The Applicant contends
that the Commission is bound to consider whether, on
the evidence in proceedings before it, the termination was
“harsh, unjust or unreasonable” (provided the evidence
considered was in existence when the decision to
terminate the employment was made). Further that the
facts that existed at the time of the dismissal which come
to light only after the dismissal can be considered on the
basis that they may make it clear that the dismissal was
harsh, unjust or unreasonable.

65 In The Department of Social Security v Uink (1977) 77
IR 244, the Full Bench of the Australian Industrial
Relations Commission at 254-255 considered the decision
of the South Australian Industrial Commission in Bi-Lo
Pty Ltd v Hooper (1992) 53 IR 224 where it was held by
the Full Bench of the Industrial Commission of South
Australia—

“An employee is entitled to both substantive and
procedural fairness in respect of a dismissal. Sub-
stantive fairness will be satisfied if the grounds upon
which dismissal occurs are fair grounds. Broadly
speaking a dismissal will be procedurally fair if the
manner or process of dismissal and the investiga-
tion leading up to the decision to dismiss is just.
Where the dismissal is based upon the alleged mis-
conduct of the employee, the employer will satisfy
the evidentiary onus which is cast upon it if it dem-
onstrates that insofar as was within its power, before
dismissing the employee, it conducted as full and
extensive investigation into all of the relevant mat-
ters surrounding the alleged misconduct as was
reasonable in the circumstances; it gave the employee
every reasonable opportunity and sufficient time to
answer all allegations and respond thereto; and that
having done those things the employer honestly and
genuinely believed and had reasonable grounds for
believing on the information available at that time
that that the employee was guilty of the misconduct

alleged; and that, taking into account any mitigating
circumstances either associated with the misconduct
or the employee’s work record, such misconduct
justified dismissal. A failure to satisfactorily estab-
lish any of those matters will probably render the
dismissal harsh, unjust or unreasonable.
If a fact or facts come to light subsequent to the dis-
missal which cast a different light on the Commission
of the alleged misconduct, such fact or facts will not
necessarily or automatically render the dismissal
harsh, unjust or unreasonable. In our view in such
circumstances what will need to be considered is
whether the employer, if it had acted reasonably and
with all due diligence, could have ascertained those
facts before the dismissal occurred.
The Commission is required to objectively assess
the subjective actions and beliefs of the employer as
at the time of dismissal and not at some subsequent
time: see Gregory v Philip Morris (1998) 24 IR 397
at 413; 80 ALR 455 at 471; see also Stearnes v Myer
SA Stores Print No 9A/1973 at 5.
Whether the employer will satisfy that objective test
will depend upon the facts of each case. The gravity
of the alleged offence will dictate the nature and
extent of the inquiry which the employer must con-
duct. An employer must ensure that an employee is
given as detailed particulars of the allegations against
him/her as is possible, an opportunity to be heard in
respect of such allegations, and a chance to bring
forward any witnesses he/she may wish to answer
those allegations.”

66 The Full Bench of the Australian Industrial Relations
Commission held that the decision in Bi-Lo Pty Ltd v
Hooper required some reconsideration in light of the High
Court decision in the Byrne v Australian Airlines Ltd
(1995) 185 CLR 410. After doing so the Full Bench of
the Commission held that the Commission was bound to
consider on the evidence in the proceedings before it
whether the termination was harsh, unjust or
unreasonable.

67 In Byrne v Australian Airlines Ltd Brennan CJ, Dawson
and Toohey JJ at 430 followed Lane v Arrowcrest Group
Pty Ltd (1990) 27 FCR 427 in which it was held that the
facts which existed at the time of dismissal but which
come to light only subsequently, might justify the
dismissal when otherwise it would be harsh, unjust or
unreasonable. McHugh and Gummow JJ made similar
observations at 465-468.

68 The High Court made these observations in the context
of considering the procedures adopted by the employer
and whether all facts could have been disclosed by an
investigation by an employer. In my view the Full Bench
of the Australian Industrial Relations Commission in
Department of Social Security v Uink goes further than
the reasoning of the High Court in Byrne v Australian
Airlines Ltd and invites the Commission to consider the
evidence given in proceedings de novo. If that approach
is correct, then procedural fairness would be irrelevant in
considering whether a termination is harsh, oppressive
or unfair. Further it is clear that the Full Bench of the
Commission made the observation as obiter, because it
determined that the inquiry in the matter under
consideration was unfair. However the Full Bench in my
view rightly concluded that if an inquiry held by an
employer was unfair the Commission may investigate the
merits of the evidence itself.

69 In any event as a single Commissioner of this Commission
I am bound to apply the decision of Bi-Lo Pty Ltd v
Hooper as it has been approved by the majority of the
Full Bench of this Commission in Western Mining v
Australian Workers’ Union (1997) 77 WAIG 1079 at
1084.

70 The Applicant contends that the Respondent’s inquiry was
inadequate because the Respondent—

(a) delayed its inquiry more than two years after the
alleged event occurred and about six months af-
ter the charges were formally dropped.
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(b) despite requests by the Applicant took no inter-
views with potential witnesses in particular
students and teachers and parents when it was
obvious such witnesses might be material.

(c) failed to undertake any objective forensic analy-
sis of the evidence.

(d) failed to seek and or consider evidence that might
have been in the possession of the Police, for
example the Police forensic report and to estab-
lish if a medical examination occurred and if so
what was the result of that examination.

(e) failed to make any attempt to establish the sur-
rounding circumstances at the time or times at
which the alleged events might have occurred.

(f) failed to assess the weight or cogency of the evi-
dence.

(g) failed to consider what further evidence might
be obtained.

(h) failed to direct specific questions to the Appli-
cant.

(i) failed to provide to the Applicant the evidence
upon which the allegations were made or alter-
natively to provide specific details of the evidence.

(j) permitted Ms “AC” to be exposed to and influ-
enced by irrelevant and prejudicial matters
including anonymous letters and highly emotional
matters such as Mrs “EG’s” and “JCG’s” reac-
tions to “AG’s” allegations.

(k) acted upon the assumption that the Applicant had
“detailed information” in his file that thereby ren-
dered his denial of the accusations inadequate.

(l) failed to have any regard to the need for the evi-
dence to be sufficiently persuasive having regard
to the nature of the allegation and the conse-
quences of a finding before making a decision.

(m) the employer failed to consider the objective prob-
ability of the events alleged occurring in the
circumstances at the time.

71 Whilst it is the case that the gravity of the alleged offence
dictates the nature and extent of an inquiry which the
employer must conduct and that the charge of this
particular nature should not be found proved lightly by
an employer, employers are not required to have the skills
of police investigators or lawyers (Schaale v Hoechst
Australia Limited (1993) 47 IR 249 per Heerey J at 252
and Amin v Burswood Resort Casino (1998) 78 WAIG
2441 per Fielding SC at 2442).

Delay
72 It is clear from the evidence that the Applicant was not

prejudiced by any delay in the inquiry in that the Applicant
had made detailed notes of the events that occurred on
24 October 1997 within a few days of the events
occurring. Further with exception of “AG’s” drawings,
“JCG’s” poem and Mr Merriman’s report, all of the
material considered by Ms “AC” was material prepared
by the Police for the prosecution in late 1997 and
contained in the Police Brief.

73 The Applicant had the opportunity of providing to Ms
“AC” a detailed account of the events that he said had
occurred on 24 October 1997, yet he did not provide any
information other than to make a bare denial.

74 In Ludwig Stephan Miskiewizc v City of Belmont (1995)
75 WAIG 1811 the President (with whom Beech C and
Parks C agreed) at 1817 observed—

“In Associated Dominion Assurance Society Pty Ltd
v Andrew and Another [1949] 49 SR (NSW) 351
Herron J said at pages 357-358—

‘… a duty lies upon an employee in general
terms to give information to his employer such
as is within the scope of his employment and
which relates to the mutual interest of em-
ployer and employee. If an employee is
requested at a proper time and in a reasonable
manner to state to his employer facts concern-
ing the employee’s own actions performed as

an employee, provided that these relate to the
master’s business, the employee is bound,
generally speaking, to make such disclosure.
…
Questions asked relating to the employee’s
activities could be so reasonable and fair that
to refuse the information may well be disobe-
dience justifying dismissal. Such conduct may
be inconsistent with duty and may impede the
employer’s legitimate business association. It
certainly could destroy all confidence between
master and servant which is an essential fea-
ture of such contracts.’ ”

75 In relation to an alleged failure to interview potential
witnesses it is apparent from the version of events
recounted by “AG” that the events said to constitute the
misconduct took place in a closed storeroom where only
the Applicant and “AG” were present. Until the
Applicant’s witness statement was filed in these
proceedings the Respondent had no notice that the
Applicant says that during the painting class the door of
the storeroom remained open at all material times. Further
that not all children were outside the classroom, some
were inside.

76 Perhaps if the Applicant had provided the explanation
that he has to this Commission, inquiries may well have
been made to children in “AG’s” class as to where they
carried out painting activities on the day and whether the
storeroom door was closed at any time during the painting
class.

Forensic Analysis of the evidence
77 The forensic biology report prepared by Aleksander

Bagdonavicius indicates that no blood or semen was
detected on any of the items collected by the Police.
Detective Sergeant Seivwright gave uncontradicted
evidence that the forensic biology report did not take the
Police by surprise in the context of the allegations. He
said that sometimes they get positive results back when
they are not expecting them and sometimes they get
negative results when they are expecting positive results.
In light of the report to Mrs “EG” by “AG” that at the
time the incident occurred that Mr “RN” had taken her
clothes off and put them on the shelf and in light of the
fact that none of the allegations make an allegation of
sexual penetration it cannot be maintained that the
standard of investigation required the Principal to
ascertain whether a forensic report had been obtained and
whether a medical examination of “AG” had been carried
out.

Evidential issues
78 It was argued on behalf of the Applicant that there is an

inconsistency between the versions of events that “AG”
accounted to Mr Merriman, to her mother (Mrs “EG”)
and to Detective Sergeant Seivwright. In the evidence
given by Mrs “EG” in the preliminary hearing, Mr Marsh
on behalf of the Applicant pointed to his submission to
different versions of events. In particular it is said that in
Mrs “EG’s” statement to the Police there was no mention
of painting “AG’s” vagina, whereas in the interview
between Detective Sergeant Seivwright and “AG”,
Detective Sergeant Seivwright says that “AG” opened her
legs apart and indicated being painted on the vagina using
a paintbrush. Further counsel points to the interview with
Mr Merriman, in which Mr Merriman records that when
introduced the “adult dolls” to “AG”, “AG” had the doll
in her left hand and she pulled the underpants down,
looked at the penis, grabbed the penis with her right hand
fingers and made a tugging action with the penis four to
five times and said “Not too hard”. In the Merriman report,
Mr Merriman also records that he asked “AG” to draw a
picture where paint was put on her body. He says that she
drew a large circle around the belly button and drew marks
on the ankles up to the legs and stopped and asked what
the marks on the legs were she replied “paint on legs”. It
was argued that these accounts are inconsistent with other
accounts given by “AG” that she had paint on her chest
and on her vagina area. As I understand the submissions
made on behalf of the Applicant are that it is contended
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that Ms “AC” should have had regard to the
inconsistencies and found the different versions of events
rendered the accounts unreliable.

79 There was very little cross-examination of Mrs “EG” or
Detective Sergeant Seivwright. In particular there was
no cross-examination about what “AG” reported to her
mother, Detective Sergeant Seivwright or Mr Merriman.

80 Counsel on behalf of the Applicant submitted that what
“AG” said to those people is untestable in that they merely
repeat what somebody else has said. Further it said on
behalf of the Applicant that the admissibility of their
evidence in this regard is not raised (presumably because
the Commission is not bound by the rules of evidence)
but it is contended that the Commission has to make an
assessment of a cogency of that evidence.

81 In Queensland Health v Robinson and Grimley (1999)
160 QGIG 194 Justice Williams held at 195—

“Whether the tribunal be a court of law where the for-
mal rules of evidence apply, or a tribunal such as the
Commission which is not bound by the strict rules of
evidence, once material is formally admitted into evi-
dence then it is evidence for all purposes. If a statement
is tendered without the maker being required for cross-
examination then the court or tribunal must have regard
to the contents of the statement in arriving at its deci-
sion; the weight to be attached to it is something which
must be assessed in the light of all the circumstances.
Here the material was put in without challenge and
without any of the persons responsible for preparing
the documents being required for cross-examination.
In the circumstances here that was tantamount to an
admission of the contents of those documents. It ap-
pears to me on a reading of the transcript that the
representatives of the respondents were effectively
saying to the Commissioner that these documents
showed the steps taken by the employer subsequent
to the incident and the reasons for dismissal. This did
not challenge any of that material but submitted that
in any event the dismissals were harsh, unjust and un-
reasonable.”

82 Whilst it maybe a case that there are some inconsistencies
in relation to what parts of “AG’s” body she says were
painted, Ms “AC” as Principal of a Catholic College
cannot be expected to analyse material in the same way
as a police officer or a lawyer. In addition “AG” it is not
an adult, she is a child with a intellectual disability. In
any event Mrs “EG’s” evidence that she observed paint
on “AG’s” breasts is uncontradicted and Mrs “EG’s”
evidence that “AG” was in a distressed state on the day in
question or that she cannot undress herself was not
challenged. In addition, it is clear from all the accounts
given by “AG” that she was consistent in her accounts in
respect of one of the allegations, that is, that whilst in the
storeroom Mr “RN” exposed his penis to her and secreted
bodily fluids from his penis over her face.

83 It is also argued that Ms “AC” closed her mind during the
investigation to any possibility other than that the
Applicant had committed the alleged sexual misconduct.
In any view this contention cannot be made out as Ms
“AC” carefully considered all of the material that was
provided to her. She made more than one request of the
Applicant that he respond to the allegations. Further even
after she had concluded the allegations were proven the
Applicant was offered another opportunity to put reasons
why he should not be dismissed.

84 Also it is argued that Ms “AC” failed to provide to the
Applicant the evidence upon which the allegations were
made or provide specific details of the evidence. With
the exception of the first allegation all the other allegations
were properly particularised. Further, it is clear that the
Applicant had copies of all the materials contained in the
Police Brief and that he also had a copy of the transcript
of the preliminary hearing at the time he was asked to
respond to the allegations.

85 It is argued that Ms “AC” was influenced by irrelevant
and prejudicial matters including anonymous letters and
highly emotional matters such as Mrs “EG’s” and “JCG’s”
reactions to “AG’s” allegations.

86 In my view there is no evidence that Ms “AC” was
influenced by the anonymous letters. Firstly, when cross-
examined Ms “AC” testified that letters from parents were
taken into account when she made the decision to
terminate but the anonymous mail and letters did not form
part of her deliberation that led to the conclusion that Mr
“RN” had committed the acts of misconduct. Secondly,
that although Ms “AC” testified that she had regard to the
impact of the allegations and alleged misconduct on the
family, she testified that what she considered, was their
response to what happened or what was alleged to have
happened to “AG”. Thirdly Ms “AC’s” decision to
terminate the Applicant must be considered in light of
the duties of the Respondent to protect its students. In
Balfour v Attorney General [1991] 1 NZLR 519 the Court
observed at 524—

“… one that must not be lost sight of, and it is the
great care that educational authorities must exercise
when made aware of an allegation, even a rumour ...
Their prime duty must be the protection of the chil-
dren, if possible to prevent problems rather than await
their occurrence. They also have a duty to their em-
ployees, to act justly and with discretion. The duties
may conflict, and to maintain a balance between them
can be a delicate matter. There can be no criticism of
action taken in the interests of the children, even if
there is no more than suspicion, provided the action
is appropriately restrained and rational, and the ulti-
mate need for a balanced judgment on the validity
of the suspicion is not lost sight of.”

Conclusion
87 In my view the Applicant’s notes of his account of the

events he said occurred on 24 October 1997 should have
been made available to Ms “AC”. By failing to provide
any information which could possibly provide a defence
to the allegations of misconduct, it cannot be said that,
Ms “AC” did not honestly and genuinely believe or did
not have reasonable grounds for believing Mr “RN” was
guilty of the misconduct alleged. Further the evidence
considered by Ms “AC” was in my view compelling.
Consequently it cannot be maintained that the Respondent
has abused its right to terminate the Applicant.

88 Even if I was to conclude that the Applicant was harshly,
oppressively or unfairly dismissed I would not make an
order that the Applicant be reinstated. This is because I
am of the view that reinstatement or re-employment of
the Applicant is impractical, as the relationship between
the parties has broken down. In reaching this view I have
had regard to all of the evidence including evidence that—

(a) The College is located in a country town whereby
it appears from the evidence given in these pro-
ceedings that the nature of these allegations
against the Applicant are well known. There is
uncontradicted evidence that when it was thought
that Mr “RN” was to return to teach at the Col-
lege that enrolments at the College dropped.
Further it was apparent from the evidence that a
majority of teachers at the school refused to teach
with the Applicant.

(b) Detective Sergeant Evans testifed that—
“I became involved in the investigations into
allegations made by “AG” that she was inde-
cently dealt with by Mr “RN”.
A search warrant to search Mr “RN’s” resi-
dence was obtained.
In another matter, I previously searched Mr
“RN’s” residence on 28 June 1996. On this
occasion Mr “RN” was co-operative through-
out this search that revealed a quantity of
handguns and a hand grenade. A couple of
the handguns had ammunition in the maga-
zines. Mr “RN” was subsequently charged
with possession of unlicensed firearms and
convicted.

89 The Applicant pleaded guilty to an offence of possession
of unlicensed firearms in the Court of Petty Sessions.
Detective Sergeant Evans gave evidence that he executed
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a search warrant of Mr “RN’s” premises in June 1996
and seized 12 items. A self-loading Winchester rifle, a
repeating Bentley shotgun, a self-loading Colt rifle, a self-
loading Colt pistol, a self-loading Luger pistol, 49 rounds
of 12-gauge ammunition, 200 rounds of .223 calibre
ammunition, 73 rounds of .32 calibre ammunition, 81
rounds of 9mm ammunition, 50 rounds of .22 calibre
ammunition and 30 rounds of .223 calibre ammunition
and a hand grenade. The Applicant testified that the hand
grenade was a practice grenade and two of the guns were
antiques. However Detective Sergeant Evans testified the
hand grenade was treated as a live grenade and placed
into a safe in the Detective’s office and was removed by
the army disposal. This evidence was not known to the
College at the time of the termination.

90 Whilst the information about the conviction would not
be sufficient to conclude that the employment relationship
has irretrievably broken down, this evidence together with
the other evidence (including the evidence given by Ms
“AC” about the Applicant’s attitude to the Respondent in
instituting disciplinary action) makes it clear that a
relationship of trust between the Applicant and the
Respondent could not be restored.

Claim for Long Service Leave
91 The Applicant claims that he is entitled to be paid 19.6

weeks pay in lieu of long service leave pursuant to Clause
18 of the Agreement.

92 It is accepted that the Industrial Magistrate has jurisdiction
to hear and determine a claim for breach of the Award
and the Agreement under s.83 of the Act.

93 Pursuant to s.83(1a) of the Act an application for
enforcement of an award or industrial agreement shall
not be made otherwise than to an Industrial Magistrate.
In Crewe and Sons Pty Ltd v Amalgamated Metal Workers
and Shipwrights Union of Western Australia (1989) 69
WAIG 2623 at 2626 the President observed that it was
established in Mt Newman Mining Co Pty Ltd v TWU
(1984) 64 WAIG 1075 (for the reasons expressed in
Minister for Works and Water Resources v AMWSU (1983)
63 WAIG 1389) the Commission does not have any
jurisdiction to hear and determine matters which are
essentially for enforcement and recovery of wages under
an award. In Mt Newman Mining Co Pty Ltd v TWU the
President at 1076 observed—

“…An award is said to govern relations between the
parties to a contract of employment as to all matters
with which it deals (Amalgamated Collieries of W.A.
Ltd v True (supra)). So that whatever entitlement the
drivers had, as well as the obligation of the employer
to pay wages, was in that sense governed by the
award (see also section 114 of the Act). Proceedings
to enforce payment imply contravention or failure
to comply with provisions of the award and may bear
the character of enforcement proceedings which by
section 82 and section 83 of the Act are to be insti-
tuted before an Industrial Magistrate and not
otherwise. An employer is obliged to pay wages in
accordance with the award and an order requiring
the employer to meet that obligation operates to en-
force the award. Consistent with the decision of the
Full Bench of the Commission in Hon. Minister for
Works and Water Resources v Amalgamated Metal
Workers and Shipwrights Union of Western Australia
(1983) 63 W.A.I.G 1389 and for the reasons there
set out the Commission does not have jurisdiction
to hear and determine proceedings which are essen-
tially for enforcement or recovery of wages owing
under an award. In the respondent’s submission the
claim for payment of working time lost, though it
arose out the contract of employment, was not a claim
to enforce the award. It is unnecessary to explore
that distinction because I am inclined to the view
that neither the claim nor the order which granted
relief related to enforcement of an award as such. In
fact the employees were in no position to enforce
the award and it was not claimed that the employer
had, to use the words of section 83 “contravened or
failed to comply with” the award.”

94 Clearly the claim for payment of long service leave is a
claim for recovery of wages. Consequently the
Commission has no jurisdiction to hear and determine
the Applicant’s claim for payment of long service leave.

95. In light of my findings, I will make an order that the
Applicant’s application be dismissed.

2001 WAIRC 02584
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES “RN”, APPLICANT

v.
ROMAN CATHOLIC BISHOP OF
BUNBURY, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED WEDNESDAY, 18 APRIL 2001
FILE NO APPLICATION 18 OF 2000
CITATION NO. 2001 WAIRC 02584
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr P Marsh and Mr A Gill of Counsel
Respondent Mr G Bartlett of Counsel
_______________________________________________________________________________

Order.
Having heard Mr P Marsh and Mr A Gill of counsel on behalf
of the applicant and Mr G Bartlett of counsel on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J. H. SMITH,

[L.S.] Commissioner.

2001 WAIRC 02636
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SAMUEL EVILL, APPLICANT
v.
KINGSCAPE HOLDINGS PTY LTD,
RESPONDENT

CORAM COMMISSIONER S J KENNER
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OF 2000
CITATION NO. 2001 WAIRC 02636
_________________________________________________________________________

Result Application granted. Order issued.
Representation
Applicant Mr G Stubbs of counsel
Respondent Mr O Moon as agent
_________________________________________________________________________

Reasons for Decision.
(Extempore)

1. By these applications pursuant to s 29(1)(b)(i) of the
Industrial Relations Act 1979 (“the Act”) both applicants
being Gary Kenneth Smith and Don Samuel Evill allege
they were unfairly dismissed by the respondent J & P
Metals Pty Ltd on 11 August 2000. The applicant, Mr
Evill, in application 1378 of 2000 also brings a claim
before this Commission alleging that he was denied a
contractual benefit, that being in the form of reasonable
notice which he says ought be implied into his contract
of employment.
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2. The facts of the matter are not essentially complex and in
broad are as follows. Both the applicants were employed
by the respondent in or about July 2000 pursuant to, it is
said, the terms of various building trade construction
awards, although I observe in the case of Mr Evill he was
engaged as a site supervisor, and in my view he probably
was not strictly speaking covered by the terms of those
awards as alleged.

3. The work concerned was for demolition works at the
Bunbury Power Station. Mr Evill, as I have said, was
engaged by the respondent as a site supervisor and Mr
Smith as a machine operator. The applicants say they were
employed on a permanent and full-time basis. This is
disputed by the respondent which alleges both applicants
were employed on a casual basis, or as alternatively put,
on an “as and needed basis.”

4. I note, for the record, that this allegation being that both
were employed as casual employees was raised by way
of a notice to amend the notice of answer and counter
proposal filed with the Commission on 14 March 2001.
Previously it was asserted by the respondent that both
applicants were engaged as independent contractors and
hence the claims were beyond the jurisdiction of this
Commission.

5. Both applicants say that they were dismissed by the
respondent without warning of any kind on or about the
11 August 2000. It is said by them that no reasons were
advanced by the respondent for their dismissals.

6. It is also alleged by the applicants that they were dismissed
by the respondent because of their membership of the
Construction, Forestry, Mining and Energy Union,
Western Australian Branch (“ the CFMEU”), and in
connection with that there was evidence before the
Commission of an incident involving an organiser of that
organisation which occurred on or about 8 or 9 August
2000.

7. Based upon the respondent’s position, it says that as both
were engaged on a day-to-day basis as effectively casually
employees, they were not dismissed, or alternatively they
had no real entitlement to ongoing employment. As the
Commission understood the submission of the agent for
the respondent, it was in effect submitted that both
applicants were made redundant through a lack of work
at the inner harbour lay-down area which I’ll turn to when
I deal with the evidence.

8. As to the allegations of the applicants that they were
dismissed by reason of union membership, evidence was
led on behalf of the applicants, as I have mentioned, that
on or about 8 August 2000 an organiser from the CFMEU
attended the site. This led apparently, on the evidence, to
some consternation on site from representatives of the
principal contractor, Trio Demolition, and the respondent.

9. It was alleged by the respondent that both applicants had
put their Trio Demolition job in jeopardy by reason of
involving the union. This was denied by the applicants
who said there were no problems on the site and they had
no reason to involve the union.

10. Both applicants were then transferred on or about 9
August 2000 to the lay-down area in the inner harbour.
Some two days later, on or about 11 August, both
applicants were told they were no longer required by the
respondent, and both applicants had their employment
terminated without notice on that day.

11. I note for the record that the applicant’s employment on
the day in question was actually terminated by a person
by the name of Phil McElhiney, who was not called to
give evidence in these proceedings by the respondent.

12. I do not propose to traverse all of the evidence in detail,
of which there was a considerable amount. Suffice to say
that the respondent denied the allegations put by the
applicants. However, I note that the only witness called
by the respondent was Mr Barrett and there was no cross-
examination on the applicants’ evidence much, if at all.

13. Having regard to what were obvious conflicts in the
evidence adduced in these proceedings, and having heard
and observed the witnesses’ testify, without hesitation I
prefer the version of the events as outlined in the

applicant’s evidence in the case of a conflict with the
respondent’s evidence.

14. In particular I found the evidence adduced through Mr
Evill to be particularly persuasive, and I found him to be
an impressive witness. Not only was the applicants
evidence generally consistent, but I also at least note that
that evidence was at least in part confirmed by evidence
as contained in a statutory declaration tendered as exhibit
A3, the declarant to that being a Mr Raymond
Cunningham.

15. However, I must also observe that Mr Cunningham was
not made available by the applicant for cross-examination
and I attach weight to that evidence accordingly, as
conceded quite properly by Mr Stubbs, counsel for the
applicants.

16. Based upon all of the evidence and my findings as to my
preference for the evidence of the applicants as opposed
to the evidence of the respondent, I make the following
findings that both applicants were employed by the
respondent, as they said, for works on the Bunbury Power
Station demolition project.

17. I also find on the evidence that they were both told by the
respondent, through Mr Barrett, who was then apparently
representing the employer, that the estimated duration of
the work was of some six months, or at least, in my view
on the evidence, it was to be work of an ongoing nature.

18. I reject the submission of the respondent that the
applicants were to be employed truly on a casual or
intermittent basis, or for work on pontoons, as it was
submitted by the respondent and contained in the evidence
of Mr Barrett.

19. I also find on the evidence that both applicants looked at
the works concerned, did a site inspection, undertook
preparatory work and commenced on the job on or about
31 July 2000 and worked without apparent incident until
about 8 August 2000.

20. On the evidence I am satisfied, and I find, that there was
no issue with the work performance of the applicants and
indeed it was common ground that both applicants were
very good and capable employees.

21. As I have already observed, on or about 8 August 2000,
an incident occurred when an organiser from the CFMEU
attended the site, which led to expressions of concern by
the respondent, which, as I have observed, would appear
to be on the urgings of the principal at the site, Trio
Demolitions, although I also note that no evidence was
led from senior executives of either the respondent who
were involved or indeed any persons on behalf of Trio
Demolitions.

22. On the evidence I also accept, and I find, that the next day
both applicants were transferred to the lay-down area in
the inner harbour, without, it appears on the evidence, any
real explanation. Two days later, I am satisfied on the
evidence and I find, that being on 11 August 2000, both
the applicants were dismissed without notice. I also note,
although this is through indirect evidence, technically
hearsay, through the evidence of both applicants, that there
was a rumour on-site as directed by other employees that
both applicants were to be dismissed on or about that day.

23. On the evidence I am also satisfied, and I find, that it
would appear that the works concerned on the Bunbury
Power Station site demolition project is still ongoing.

24. I am also satisfied on the evidence, and I find, that since
the dismissals Mr Evill took immediate steps to obtain
other work, and I accept his evidence as to mitigation of
loss, although it falls upon the respondent to establish on
balance that the applicants have not discharged that
obligation. I am far from persuaded that has occurred.

25. Since the dismissal the evidence is, which his
uncontroverted, Mr Evill has earned some $20,300, at
least as at the end of January 2001. In the case of Mr
Smith the evidence is, and I find, that he commenced
employment for a short period at a cattle station in this
state in between August and September 2000, and with a
new employer since late November 2000, and has earned
some $18,900, or thereabouts, to about the middle of
February 2001.
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26. Whilst dealing with this issue, I do not accept that on the
evidence Mr Smith’s refusal of further employment by
the respondent after his dismissal means in any way that
he has not taken reasonable steps to mitigate his loss. On
the evidence it is open to find, and I do find, that Mr
Smith did not accept that position by reasonable treatment
meted out to him by the respondent.

Conclusions
27. I turn now to my conclusions in this matter. The principles

in relation to claims of this kind are now well established
in this Commission. It is well settled that the test as to
whether a dismissal is harsh, oppressive or unfair is
whether the right of the employer to dismiss an employee
has been exercised so harshly or oppressively such as to
constitute an abuse of that right, and in that connection I
refer to the well known decision of the Industrial Appeal
Court in the matter of Miles v The Federated
Miscellaneous Workers Union, Industrial Union of
Workers, Western Australian Branch (1985) 65 WAIG
385; an authority I am sure well known to counsel and
the respondent’s agent.

28. Additionally, in assessing a claim such as this, it is not
the province of the Commission to assume the role of the
manager, but to consider the dismissal objectively and in
accordance with the obligations imposed on the
Commission pursuant to ss 26(1)(a) and 26(1)(c) of the
Act.

29. Moreover, in assessing the circumstances of a particular
case, the practical realities of the workplace need to be
considered and a common sense approach adopted to the
application of the statutory provisions, and I refer in that
regard to Gibson v Bosmac Pty Ltd (1995) 60 WAIG 1

30. Furthermore, it is also trite to observe that in this
jurisdiction a lack of procedural fairness in matters such
as these can be an important circumstance, and in that
regard I refer to the decision of the Industrial Appeal Court
in Shire of Esperance v Mouritz (1991) 71 WAIG 891.

31. In my view, based upon my findings based upon the
evidence, as I have said much of which was not
controverted in any substantive form, I have no doubt
that applying these principles both applicants were
dismissed harshly, oppressively and unfairly by the
respondent.

32. I do not accept on the evidence that there was any good
reason for the dismissal of the applicants and indeed on
the evidence it is open to conclude that the dismissal of
the applicants was by reason of a prohibited reason under
the terms of the Act.

33. In the alternative, even if I was to accept there was a
redundancy, which I do not, clearly on the evidence there
has been no compliance with the respondent’s obligations
under the Minimum Conditions of Employment Act
(“MCEA”), in particular at part 5, which requires an
employer to properly and adequately consult in relation
to significant change, significant effect, and redundancy,
and I find accordingly.

34. On the evidence I have found that the applicants had a
reasonable expectation of ongoing employment for at least
a period of six months but for their dismissal which was
unfair, and as I have observed, the evidence is before me
is that work is still ongoing.

Remedy
35. On that basis then I turn to the question of remedy. Neither

applicant seeks reinstatement or re-employment, and on
that footing, in my view, it is open to conclude that
reinstatement or re-employment would be impracticable
for the purposes of s 23A of the Act.

36. I then turn to the question of compensation. Counsel for
the applicants submitted to the Commission that on the
evidence it would be open to find that both applicants
have sustained rather a loss and that loss should give rise
to an award of compensation.

37. The question of assessing compensation has been dealt
with on a number of occasions by Full Benches of this
Commission and I simply refer to a decision of the Full
Bench in Boganovich v Bayside Western Australia (1999)

79 WAIG 8, where the principles in relation to the
assessment of compensation for loss and injury were set
out.

38. On the evidence which is before me and the findings of
fact that I have made, in my view both applicants are
entitled to an award of compensation fully for the loss of
income which they have sustained by reason of their unfair
dismissal.

39. There was some evidence and a submission that Mr Evill
has sustained a loss of reputation. However, I am not
persuaded that in the present circumstances that is a factor
which I should compensate in terms of loss. There is no
claim, and indeed no evidence, as to any injury arising in
this matter.

40. In relation to the claim by Mr Evill for reasonable notice,
on the evidence and the submissions it was put by Mr
Moon, I don’t think seriously contested by Mr Stubbs on
behalf of the applicants, that given the position of Mr
Evill as a site supervisor a period of reasonable notice to
be implied into his contract of employment including
payment in lieu thereof should be at the lower end of the
scale and I agree with those submissions.

41. In my view, having regard to the decision of the Full
Bench of this Commission, in Torozzi v The WA Italian
Club I consider that a period of reasonable notice of two
weeks or payment in lieu thereof would be applicable in
the circumstances of this case.

42. Having regard to my findings of fact and the conclusions
that I have reached based upon the evidence, I direct the
parties to confer within a period of seven days as to the
preparation of a minute of proposed order to give effect
to these reasons for decision and clearly that should
include, firstly, a declaration to the effect that both
applicants were harshly, oppressively and unfairly
dismissed from their employment by the respondent on
or about 11 August 2000 and an order that both applicants
be compensated for loss as I have found.

2001 WAIRC 02617
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES GARY KENNETH SMITH & DON

SAMUEL EVILL, APPLICANT
v.
KINGSCAPE HOLDINGS PTY LTD,
RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 20 APRIL 2001
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OF 2000
CITATION NO.
_________________________________________________________________________

Result Application granted. Order issued.
Representation
Applicant Mr G Stubbs of counsel
Respondent Mr O Moon as agent
_________________________________________________________________________

Order.
HAVING heard Mr G Stubbs of counsel on behalf of the ap-
plicant and Mr O Moon as agent on behalf of the respondent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby—

1. DECLARES that Mr Gary Smith and Mr Don Evill
were harshly, oppressively and unfairly dismissed
from their employment as a machine operator and a
site supervisor respectively by the respondent on or
about 11 August 2000.

2. DECLARES that reinstatement of Mr Smith and Mr
Evill is impracticable;
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3. ORDERS the respondent to pay to Mr Smith com-
pensation in the sum of $8,129.16 payable in
instalments as follows: (a) by the end of April 2001
the sum of $3,500.00; (b) by the end of May 2001
the sum of $3,500.00; and (c) by the end of June
2001 the sum of $1,129.16 less any amount payable
to the Commissioner of Taxation pursuant to the In-
come Tax Assessment Act 1936 and actually paid.

4. ORDERS the respondent to pay to Mr Evill com-
pensation in the sum of $18,783.73 payable in
instalments as follows: (a) by the end of April 2001
the sum of $3,500.00; (b) by the end of May 2001
the sum of $3,500.00; by the end of June 2001 the
sum of $5,870.84 and by the end of July 2001 the
sum of $5,912.89 less any amount payable to the
Commissioner of Taxation pursuant to the Income
Tax Assessment Act 1936 and actually paid.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

2001 WAIRC 02645
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES JULIA MARY TEMBY, APPLICANT

v.
ALBANY AND DISTRICTS SKILLS
TRAINING COMMITTEE
INCORPORATED, RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 27 APRIL 2001
FILE NO APPLICATION 1927 OF 2000
CITATION NO. 2001 WAIRC 02645
_______________________________________________________________________________

Result Application for an adjournment granted.
Representation
Applicant Ms J. Temby
Respondent Mr B. Walker (as agent)
_______________________________________________________________________________

Reasons for Decision—Request for an adjournment.
1 The claim before the Commission is a claim by Ms Temby

that she was unfairly dismissed on 7 November 2000.
Ms Temby also claimed that she has not been paid certain
benefits under her contract of employment, but that claim
is no longer being pursued in this jurisdiction. The
application was listed in conference in Albany on 20
March 2001. No agreement was reached and the matter
was set down for the next circuit to Albany being 3 May
2001. Notification of that date was sent to the parties on
11 April 2001.

2 The respondent has now requested that the matter be
adjourned to the next sitting date in Albany. The reason
for the request, as gleaned from the correspondence, is
that the issue before the Commission is likely to take
longer than the one day set down for the hearing of the
matter. The respondent states that it is undesirable to have
a part heard matter and the issues before the Commission
indicate that the respondent will be calling six witnesses.
Of those six witnesses, three are presently unable to attend
the hearing. One witness, in particular, will be in Perth
on the day of the hearing due to a “highly important tender
briefing” of the kind which only comes around every three
years or so. Another witness is recuperating at home after
an operation, and although he may attend the hearing, he
will be in some discomfort.

3 Ms Temby, the applicant, opposes the request for an
adjournment. Due to the absence of her legal
representative for this particular week in which the request
for an adjournment is being made, the Commission has
spoken directly with Ms Temby. Ms Temby advises that
she does not regard the respondent’s reasons as being as
serious as the respondent would make out. She informs

the Commission of her desire to have this matter dealt
with as quickly as possible.

4 Where the refusal of an adjournment would result in
serious injustice to one party an adjournment should be
granted unless in turn this would mean serious injustice
to the other party. In this case, while the Commission
appreciates the wish of Ms Temby to have this matter
dealt with as quickly as possible, there may indeed be a
likelihood that this matter will not finish in one day. I
note that the issues between the parties include whether
or not there was even a dismissal. Given that Ms Temby
claims “harassment over approximately 12 months by a
fellow staff member without remedial attention by the
respondent” I appreciate that the issues to be canvassed
by both parties may require some time greater than the
time which has now been set aside. In that event, not
only would the balance of the hearing be at a later, and at
this stage unpredictable, date, but on that latter date the
parties will have the task of remembering in detail the
evidence given on the earlier date. That is an undesirable
situation. Furthermore, if the hearing does not finish on
the prescribed date, then Ms Temby is in still no better a
position as far as her desire to have this matter concluded
as quickly as possible is concerned. Indeed, it will still
require Ms Temby to return to the Commission for the
second day. The prejudice to Ms Temby, therefore, is
principally that the completion of the hearing of this
matter might now take longer than she has planned for.

5 For the respondent, it has the additional prejudice that it
may not be able to present as complete a case as it would
wish to due to the inability of one or more witnesses to
attend the hearing. This may involve those persons giving
evidence on a later date in any event. The prejudice to the
respondent is that if the hearing is not adjourned, it may
not be given a reasonable opportunity to put the case that
it wishes to put. In considering this issue, I acknowledge
that the particular tender briefing to which the respondent
makes reference is important to the respondent from its
point of view. Mr King, the General Manager believes it
will have “a very large bearing” on the respondent’s
continued business with the federal government. It is
essential, in his view, that he in particular attend the
briefing.

6 On balance, I find that the prejudice to the respondent
will be greater if the adjournment is not granted than to
Ms Temby if the adjournment is granted. Accordingly,
and not without some regret, the hearing of this matter
will be adjourned to the next sitting in Albany.
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Result Applicants harshly, oppressively and
unfairly dismissed. Orders made for
payment of compensation.

Representation
Applicants Mr C B Myles in person

Mrs C P Wigham as agent for Mr T W
Wigham

Respondent Mr E Rae as agent for the Respondent
_______________________________________________________________________________

Reasons for Decision.
1 Charles Brendon Myles and Thomas William Wigham

(“the Applicants”) made applications under s.29(1)(b)(i)
of the Industrial Relations Act (“the Act”). In each case
they claim that they were harshly, oppressively or unfairly
dismissed by SFM Engineering Pty Ltd (“the
Respondent”) in August 2000.

2 By consent both applications were heard together. Mr
Myles was employed as a storesperson. He also carried
out some purchasing duties and yardman work. He was
first employed by the Respondent on 1 May 1987 and
his employment was terminated on 14 August 2000.

3 Mr Wigham was employed as a first class welder. He
commenced employment with the Respondent on 17
February 1994 and his employment was terminated on
11 August 2000.

4 The Respondent is in the structural steel fabrication and
manufacturing industry. It specialises in the construction
of cattle and sheep trucking units. It is common ground
that the provisions of the Metal Trades (General) Award
1966 (“the Award”) applied to the employment of both
Applicants. The Respondent says that both Applicants
were terminated because the Respondent had suffered a
downturn in work which resulted in a shortage in cash
flow. The Respondent says it had no option but to reduce
overheads except by making certain workers retrenched.
Despite stating in the Notices of Answer and Counter
Proposal in each matter that the Applicants were
retrenched, the Respondent contends that it was not
obliged to make severance payments to either of the
Applicants in accordance to clause 32A of the Award, or
at common law as neither of the Applicants were made
redundant in circumstances that require the payment of a
severance payment. It is argued that the work that was
being done by the Applicants is now being done by other
persons whose employment was not terminated.

5 Both Applicants claim that they were not retrenched on
grounds of genuine redundancy. In particular they say
that prior to their employment being terminated, they
along with all other employees and workers engaged by
the Respondent were consistently working long hours of
overtime. Further that after their employment was
terminated, overtime continued to be worked by all other
employees and workers who remained working at the
Respondent’s premises. In addition, a few days after their
employment was terminated the Respondent engaged at
least one other employee to do work that could have been
carried out by Mr Wigham. They also claim they have
been harshly, oppressively and unfairly dismissed in that
the manner of effecting their termination was without
warning or discussion.

6 Mr Myles in his application claims that he is seeking
reinstatement so long as a new Manager is employed to
replace Mr Douglas McDonald. Further Mr Myles says
that he is unfit for work due to stress arising out of his
employment so he is not in a position to be reinstated
until he is fit for work. In the alternative he claims
compensation. He also makes a claim under s.29(1)(b)(ii)
of the Act for an amount of $42,000 of wages that he
says he has lost as a result of not being able to work until
his retirement which was anticipated to occur 20 months
after the date of his dismissal.

7 Mr Wigham also claims in his application that he is
seeking reinstatement to his job only under different
management. In the alternative he seeks compensation
for being oppressively and unfairly dismissed and
payment of eight weeks’ severance pay.

The Evidence
8 Mr Myles is aged 63 years. He testified that he was first

employed by the Respondent in 1980 and worked for a
period of about four years as a storeman. He was re-
employed on 1 May 1987. He said his duties were to
look after the stores and assist Mr Thomas, the workshop
manager, in purchasing. He also collected and delivered
goods. He said when he first commenced work he was
required to work about 38 hours per week. In 1996 Mr
McDonald became the Manager and Mr Myles along with
all other employees increased their hours of work to 53
hours per week. In March 1998 his hours were varied to
46 hours per week. From that time on until he was
dismissed, he worked Monday to Thursday 9.6 hours per
day and Fridays 7.6 hours per day. He was paid $644.10
per week for all hours worked by him. He said he was
paid this rate of pay from 1996 until the day he was
dismissed.

9 Mr Myles gave evidence that from the time Mr
McDonald became Manager in 1996 they did not have
a good working relationship. He said that the owner
of the business, Mr Hassell would from time to time
ask him to do jobs and he (Mr Hassell) would not tell
Mr McDonald what he (Mr Myles) was doing. He also
said that in the four years Mr McDonald was Manager
there were never any meetings of employees with
management and this caused resentment amongst the
workers. He said that he complained to Mr McDonald
at different times about this. He also testified that Mr
McDonald kept interfering in his work and he was
abused by Mr McDonald on many occasions for no
reason. He said this led to feeling totally frustrated
and being under a great deal of stress. He said he went
to see his doctor about his stress in 1999 and took
one day off work. He, however, did not have any time
off work for stress other than that one day in 1999.

10 Mr Myles testified that on the day he was dismissed, Mr
McDonald approached him with an envelope in his hand
and asked him if he had a minute. He (Mr Myles) said,
“Yeah, sure what’s the problem?” And he (Mr McDonald)
said, “Well, I’ll give you an envelope if you give me the
keys of the firm”. Mr Myles said that he thought he was
joking. He gave Mr McDonald the keys and Mr
McDonald informed him that there was a downturn in
work so that unfortunately he (Mr Myles) had to go. Mr
Myles said the envelope had a letter in it to say that there
was a downturn in work and to cut costs the Respondent
had to dismiss some employees and he was one of them.
With the letter he received two cheques, one for long
service leave and one for payment of five weeks’ pay in
lieu of notice.

11 Mr Myles said that since his employment was
terminated he has not sought other work because his
doctor suggested he should not work because he is
not fit to do so. Since his employment was terminated
Mr Myles has made a claim for workers’ compensation
for work related stress.

12 Mr Maxwell Hill, Mr Myles’ Accountant, gave evidence
that he wrote to Mr McDonald on three occasions in
February 2000 making a claim on behalf of Mr Myles
for monies said to be owing as overtime. Mr Hill testified
that he has not received a response to his letters.

13 Mr Wigham is 49 years old. He gave evidence that he
commenced employment as a first class welder on 17
February 1994. He testified that prior to his employment
with the Respondent he worked in the specialised field
of heavy duty welding in the mining industry for 20 years.
He said that when he first started work for the Respondent
he was welding stainless steel sheep crates, dollies and
cattle crates. He said that when Mr McDonald commenced
as Manager the Respondent started manufacturing
stainless steel tippers. He gave uncontroverted evidence
that during the course of his employment he consistently
worked an average of 47 hours per week.

14 On 20 December 1999 Mr Wigham sustained an injury
at work which resulted in surgery to his hand. On 1 August
2000 Mr Peter Honey an Orthopaedics Surgeon wrote to
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Mr McDonald in response to a request for information
from Mr McDonald and stated that—

“…
When I last saw Mr Wigham on 23 May he did have
ongoing stiffness of his left index finger. The frac-
ture itself extended into the joint and it is certainly
possibly that he may develop an arthritic complaint
there over time. However it is only one digit injured
out of five on the hand and generally folk who do
injure the hand in this way do retain significant func-
tion of the hand as a whole.
At the time I saw him I would estimate that he had a
residual disability of 35% loss of efficient function
of the left index finger. I think that disability is likely
to be permanent.”

15 At the time of his termination Mr Wigham was performing
the full range of his pre-accident duties.

16 Mr Wigham testified that on 11 August 2000 Mr Thomas,
the workshop manager, came to him and asked whether
he could have a few words in his office. Mr Wigham said
he thought there would be some discussion about his
holidays. He said that he thought he would be told that
his holidays would have to be cancelled because he (Mr
Wigham) had heard that a lot of work was coming up. He
said that he went into the office and Mr Thomas said,
“Oh, Tom, I’ve got bad news for you. Unfortunately a
downturn of work, I’ve got to put you off.”

17 Mr Wigham testified that he gave the Respondent 6½ years
of loyal work. He said he was never late, that he was
always at work at least half an hour before starting time.
He said he worked hard and that even when his
employment was terminated Mr McDonald informed him
that his work was impeccable and that the quality of his
work was very good. He said he had no idea that he was
to be dismissed. He said he was given no reason as to
why he was being terminated other than to be told there
was a downturn of work. He was given a similar
termination letter to Mr Myles and received a cheque for
five weeks’ pay in lieu of notice.

18 About two weeks before Mr Wigham’s employment was
terminated, Mr Wigham received a memorandum advising
all of the Respondent’s shop floor employees and
contractors that a bonus system would be put in place in
the pay week commencing 3 August 2000. The
memorandum advised all employees and workers that if
they work 49 hours in a week a bonus of $24.50 will be
paid and if they work 52 hours in a week a bonus of
$41.60 will be paid.

19 Mr Wigham testified that he was the only qualified first
class welder on the shop floor. His evidence in this regard
was not challenged although it was suggested to him in
cross-examination that a person who has 10 years welding
experience may apply for a trade certificate. He agreed
that there were other welders working on the shop floor
but said that they were all non-tradesmen. Mr Wigham
testified that at all times there was a need for a first class
welder to work on the shop floor because the equipment
being manufactured was for rigs and road trains. The effect
of his evidence was that you need to be a qualified
tradesman welder to competently carry out that kind of
work.

20 Mr Marshall Garner gave evidence that he was employed
as an unqualified boilermaker for the Respondent for a
period of about two years. He said that his employment
was terminated (about eight weeks after Mr Wigham’s
employment was terminated) on grounds of lack of work.
He said that his work entailed cutting, grinding and mostly
welding. He said he worked on cattle crates and sheep
crates. He testified that until his employment was
terminated he worked 49 to 52 hours per week. He said
that he was very surprised when Mr Wigham’s
employment was terminated because Mr Wigham was
the only qualified welder working on the floor at that
particular time. He said he (Mr Garner) should have been
terminated before Mr Wigham because he was not a
qualified tradesman. In cross-examination Mr Garner
conceded that it was possibly up to the employer to

determine who should be made redundant, but that his
view was that when you are building cattle crates and
sheep crates there is a risk that they could fall apart and
kill someone if the product was not properly welded.

21 Mr McDonald testified that he is a Director and part owner
of the Respondent. He said at the time he made the
decision to terminate Mr Myles and Mr Wigham and the
employment of another employee, the financial state of
the company was poor. He said the Respondent had little
cash flow as it was building stock and not making sales.
He said he made the decision to build a couple of tippers
because the grain harvest was looking okay at that time.
He said he was hoping he would be able to sell those and
the company was also making stock crates as well.
Unfortunately crops failed, and at the time of the hearing
he said they had still not sold the tippers. Prior to the
dismissals the Respondent had not taken a new order since
5 May 2000. He said however an unexpected order was
placed after he had terminated the Applicants’
employment. This occurred in about mid August.

22 Mr McDonald said that about 5 to 10 days after the
Applicants were terminated a major rollover occurred
whereby four trailers owned by Hampton Transport had
been severely damaged. He said the Respondent obtained
the job and was required to rebuild the units and have
them back on the road within 7 to 10 days. He said that is
why the overtime was re-instated and a boilermaker was
engaged because he could straighten trailers. He said that
the boilermaker was employed on and off for about three
to four months, but he did not work a full week in any
one week.

23 Mr McDonald testified that business remained poor until
30 January 2001. He said there has been a significant
upturn in orders since that time. He said however he has
not employed another storeman since that time. He said
he still does not have anyone employed as a storeman.
He is sharing the job with Mr Thomas, and the cleaning
duties carried out by Mr Myles are being done by the
tradesmen.

24 Mr McDonald testified the reason why overtime is worked
is to meet the overheads of the company. He said at least
4,000 productive hours per month have to be worked for
the company to remain viable.

25 Mr McDonald said the reason why he made the decision
to terminate Mr Myles was because he was unproductive
in the sense that he did not manufacture anything. He
said the storeman position had to go because it was an
overhead. In relation to Mr Wigham he said that Mr
Wigham was a first class welder but unfortunately he was
the slowest welder the Respondent had, so he decided to
let Mr Wigham go. He said that Mr Wigham was
terminated not because of his ability but because of his
welding speed. Mr Wigham was not a boilermaker and
could not do other work such as cutting and bending. He
said it was never an issue that Mr Wigham’s work was
substandard or of a poor quality. When questioned how
he formed this view about Mr Wigham’s speed and the
work he could do, he (Mr McDonald) said he obtained
this information from Mr Thomas. When it was put to
Mr McDonald that Mr Wigham could do the work of
another person who had not been terminated and who
had been found sleeping on the back of a cattle truck
whilst at work, Mr McDonald was unable to comment.
He said he would have to obtain that information from
Mr Thomas, that he acted solely on the information that
Mr Thomas provided as to who can do what work and
who were the most efficient.

26 When asked why the bonus system was implemented
immediately prior to Mr Wigham’s employment being
terminated, Mr McDonald said the system was
implemented after many months of deliberation, as it was
not an option for the Respondent to pay additional wages.
The bonus system was seen as a means of increasing
wages by introducing a bonus system for working extra
hours.

27 When cross-examined about the requirements of clauses
32 and 32A of the Award Mr McDonald conceded that
the Respondent had not complied with clause 32 in that
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the Respondent did not notify the employees who were
likely to be significantly effected by major changes in
production, organisation or structure. Further that no
discussions were held in compliance with the obligation
to hold discussions before terminations in respect of the
matters set out in clause 32A(1) of the Award. When
questioned why severance payments were not paid to the
Applicants pursuant to clause 32A(3)(a) of the Award,
Mr McDonald replied that at the time of termination the
Respondent did not employee 15 employees. However,
he conceded that there were more than 15 persons working
on the shop floor but said that a number of those persons
were working as sub-contractors rather than employees.

Conclusion
28 The onus is on the Applicants to demonstrate on the

balance of probabilities that in each case they were
harshly, oppressively or unfairly dismissed.

29 I do not accept the Respondent’s argument that the
decision to terminate the Applicants’ employment does
not in law constitute a redundancy. In Metal &
Engineering Workers Union v Cockburn Engineering WA
(1998) 78 WAIG 1876 George C considered a similar
argument in relation to an application pursuant to s.46 of
the Act, to declare the true interpretation of clause 32 and
clause 32A of the Award.

30 With reference to clause 32A of the Award the questions
considered in that case were—

“1. What is meant by the wording “Where an em-
ployer has made a definite decision that the
employer no longer wishes the job the employee
has been doing done by anyone …”, contained
in paragraph (a) of subclause (1)—Discussions
before Terminations?

2. What is meant by the wording “… ordinary and
customary turn-over of labour …” contained in
paragraph (a) of subclause (1)—Discussions be-
fore Terminations?

3. Where any of the changes referred to in clause
32.—Introduction of Change occur and where
these changes lead to termination of employment,
is severance pay, as prescribed by paragraph (a)
in subclause (3) of clause 32A.—Redundancy,
payable to persons terminated.”

31 At page 1880 George C held that the first two questions
posed in relation to clause 32A were settled by the Full
Bench of the Commission in The Forest Products,
Furnishing and Allied Industries Industrial Union of
Workers, WA v Dancroft Holdings Pty Ltd t/a Concept
Contract Interiors (1994) 74 WAIG 1885. He observed
at page 1880—

“That matter concerned an appeal against a decision
of an Industrial Magistrate who dismissed a com-
plaint that a Mr Alvarez, who along with 12 others
had been terminated due to insufficient work being
available, had been refused severance pay to which
he was entitled under the redundancy provisions of
the relevant award which are in similar terms to the
provisions the subject of these proceedings. In so
doing the Industrial Magistrate held that the em-
ployer had not decided that it no longer wished the
jobs in question to be done by anyone because the
employees who were not terminated continued to
do the job that the terminated employees had been
doing. It was further held that the termination of Mr
Alvarez was due to ordinary and customary turno-
ver of labour because “his termination was due to a
failure of the employer to win contracts which is
clearly part of an ‘ordinary and customary turnover
of labour’”.
In upholding the appeal in the Dancroft case, the
Full Bench again reviewed in some depth the leg-
islative history of the Federal TCR provisions and
went to some length to address the meaning of
the terms “… the employer no longer wishes the
job the employee has been doing done by any-
one …” and “… ordinary and customary turnover
of labour …”.”

32 George C then observed that in upholding the appeal, the
Full Bench had regard to the decision of Parsons SM of
the Industrial Court of South Australia in Short v FW
Hercus Pty Ltd who held that—

“… in using the expression ‘the ordinary and cus-
tomary turnover of labour’ in the redundancy
provision of the Metal Industry Award, the Full
Bench intended to limit to (sic) right to severance
pay to those employees whose jobs are no longer
required by the employer to be done by anyone and
this occurrence is not a normal feature of the busi-
ness of the employer. Thus seasonal employees or
intermittent employees such as building workers
would be excluded from the operation of the redun-
dancy provision as would other employees on fixed
contracts or engaged for the duration of a specific
contractual commitment of the employer. The redun-
dancy provision seeks to distinguish between those
particular employees and another category of em-
ployee who has an expectation of continuity of
service. The redundancy provision compensates the
latter category for the loss of non-transferable cred-
its and the hardship and inconvenience of
termination.”

33 In Mr Myles’ case I am satisfied that the decision to
terminate his employment was on the grounds of
redundancy and was not unfair. Whilst Mr Myles gave
uncontradicted evidence that he had a poor relationship
with Mr McDonald, it appears that this conflict had been
ongoing for about four years. Further there is no evidence
that any incident of conflict precipitated the termination
of his employment.

34 I accept the evidence given by Mr McDonald that a
downturn in orders affected the Respondent’s cash flow
so as to require the Respondent to reduce overheads.
Further I accept Mr McDonald’s evidence that it was
necessary to select Mr Myles for termination as his
position as storeman was an overhead and his work could
be performed by others.

35 However a process of redundancy, unfairly brought about,
constitutes an unfair dismissal (WA Access Pty Ltd v
Vaughan [2000] WAIRC 1179 at [66-69]; (2000) 81
WAIG 373 at 378 and cases cited therein). Further a
termination for redundancy which is not accompanied
by a reasonable redundancy payment is harsh, unjust and
unreasonable (Rogers v Leighton Contractors Pty Ltd
(1999) 79 WAIG 3551 at 3552 and cases cited therein).

36 Whilst both Applicants were paid five weeks’ pay in lieu
of notice, the requirement to make a severance payment
and to provide notice of termination are distinct (see The
Automotive, Food, Metals, Engineering, Printing and
Kindred Industries Union of Workers—Western Australian
Branch v Goldfields Contractors Pty Ltd [2000] WAIRC
1469 at [29-30]; (2000) 80 WAIG 5346 at 5347 and cases
cited therein).

37 In respect of both Applicants, no notice was given of the
forthcoming redundancies in accordance with clause 32
of the Award. No discussion of measures which might be
taken to minimise the effect of the termination, no leave
for job interviews as clause 32A and s.41 of the Minimum
Conditions of Employment Act 1993 requires, and no
discussion with Unions occurred.

38 In relation to Mr Myles, his termination was unfair
because the Respondent failed to pay him a severance
payment. Further I am of the view that the manner of
dismissal was harsh because no discussions took place
as required by clauses 32 and 32A of the Award and s.32
of the Minimum Conditions of Employment Act. Whilst
in some cases a failure to do so may not result in a
termination on grounds of redundancy being unfair, in
this case, I am of the view the failure was harsh given
that Mr Myles was aged 63 at the time of termination and
had been continuously employed by the Respondent for
over 13 years.

39 In relation to Mr Wigham, I accept Mr McDonald’s
evidence that a downturn in orders necessitated a decision
to reduce overheads by reducing the total number of
employees engaged in production. However it is
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contended that another should have been selected. In order
to establish that a termination of employment for
redundancy is unfair on grounds that the selection of an
employee was unfair, the employee in question must show
that his or her selection was unfair in comparison to other
workers (see AMWSU and OPDU v Australian
Shipbuilding Industries (WA) Pty Ltd (1987) 67 WAIG
733 per Brinsden J at 734 and Olney J at 738). Further if
the selection process was such as to deny procedural
fairness, the selection process may also be unfair.

40 Given that Mr McDonald is not a tradesman, and his
evidence that he did make his own assessment of Mr
Wigham’s work and skills to carry out duties other than
welding, I prefer the evidence given by Mr Wigham and
Mr Garner that safety issues require that equipment that
is attached to heavy haulage vehicles should be welded
by a first class welder. As a result I also accept Mr Garner’s
evidence that he (Mr Garner) should, as an unqualified
welder, have been selected for retrenchment prior to Mr
Wigham. Further it is clear that Mr Wigham was not given
an opportunity to be heard in respect of the selection
process.

41 Accordingly I am satisfied that Mr Wigham has made
out a case that the selection process was unfair.

Conclusion
42 Having heard all of the evidence it is clear that the

relationship between the parties has broken down so that
reinstatement is impracticable.

43 In relation to a severance payment it is my view that there
is no duty on an employee to mitigate his loss in respect
of a severance payment. The nature of the payment is
compensation to an employee for non-transferable credits
such as sick leave and for the competitive disability to
long term employees arising from opportunities foregone
in the continuous service of an employee (see Fryar v
System Services Pty Ltd (1996) 137 ALR 321 applied in
Black v Brimbank City Council (1998) 152 ALR 491 and
Westen v Union des Assurances de Paris (1996) 88 IR
259).

44 The Respondent argues that by operation of clause
32A(11) of the Award which provides that clause 32A
does not apply to employers who employ less than 15
employees, the Respondent was not bound to make a
severance payment pursuant to clause 32(3), as at the date
of the terminations the Respondent employed less than
15 employees. The Respondent produced a printout of
the names of employees it employed as at 10 August 2000.
The document indicates the Respondent employed 14 full
time employees and one casual employee. However it
appears the list is incomplete as Mr Garner was not
included. Accordingly the Respondent’s argument is
rejected.

45 In any event the Commission after making a finding that
an employee has been harshly, oppressively or unfairly
dismissed on grounds of the termination was not
accompanied by a reasonable redundancy payment,
having determined that reinstatement is impracticable, the
Commission is required to make an order under
s.23A(1)(ba) of the Act that the Respondent pay
compensation to the claimant for loss or injury caused
by the dismissal.

46 In respect of Mr Myles, I am of the view that he should
have been paid a reasonable redundancy payment and in
determining what is a reasonable payment I have had
regard to the fact that the Award provides for a severance
payment of eight weeks’ pay at $644.10 which comes to
the total of $5,152.80. Further having regard to his age
and length of service and to my finding that the manner
of his termination was unfair, I am satisfied Mr Myles
has suffered an injury within the meaning of s.23A(1)(ba)
of the Act. In light of these finding I will make a global
award and order that the Respondent pay Mr Myles
$7,000.00 compensation. His claim for contractual
benefits will be dismissed.

47 In relation to Mr Wigham, if he had not been selected to
be retrenched on 11 August 2000, I am of the view that
the evidence establishes that he was likely to be retrenched
when Mr Garner’s employment was terminated which

was about eight weeks later. Accordingly, I will make an
order requiring that the Respondent pay Mr Wigham—

(a) eight weeks’ remuneration for the period from
his date of termination until Mr Garner’s date of
termination, and

(b) eight weeks’ pay as a severance payment.
48 Eight weeks’ remuneration will be calculated as an

average of hours worked and amounts paid between 1
June 2000 and 26 July 2000. It appears from Mr Wigham’s
payslips that his average gross pay in that period was
$798.20. Accordingly eight weeks’ remuneration is an
amount of $6,385.60. To that amount should be added
the amount of $4,657.60, which is eight weeks’ ordinary
pay calculated as $547.20 ordinary hours, together with
$10.00 tool allowance and $25.00 service allowance for
each week.

2001 WAIRC 02602
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THOMAS WILLIAM WIGHAM,

APPLICANT
v.
SFM ENGINEERING PTY LTD,
RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 19 APRIL 2001
FILE NO APPLICATION 1375 OF 2000
CITATION NO. 2001 WAIRC 02602
_______________________________________________________________________________

Result Applicant unfairly dismissed. Orders
made for payment of compensation.

Representation
Applicant Mrs C P Wigham as agent for Mr T W

Wigham
Respondent Mr E Rae as agent for the Respondent
_______________________________________________________________________________

Order.
Having heard Mrs C P Wigham as agent on behalf of the Ap-
plicant and Mr E Rae as agent on behalf of the Respondent
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act 1979, hereby—

1. DECLARES that Thomas William Wigham (“the
Applicant”) was unfairly dismissed by SFM Engi-
neering Pty Ltd (“the Respondent”) on 11 August
2000.

2. DECLARES that it is impractical to reinstate the Ap-
plicant to his former position.

3. ORDERS that the Respondent pay the Applicant
$11,043.20 by 27 April 2001.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.
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2001 WAIRC 02594
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CHARLES BRENDON MYLES,

APPLICANT
v.
SFM ENGINEERING PTY LTD,
RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED WEDNESDAY, 18 APRIL 2001
FILE NO APPLICATION 1384 OF 2000
CITATION NO. 2001 WAIRC 02594
_______________________________________________________________________________

Result Applicant harshly and unfairly dismissed.
Orders made for payment of
compensation.

Representation
Applicant Mr C B Myles in person
Respondent Mr E Rae as agent for the Respondent
_______________________________________________________________________________

Order.
Having heard the Applicant in person and Mr E Rae as agent
on behalf of the Respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby—

1. DECLARES that Charles Brendon Myles (“the Ap-
plicant”) was harshly and unfairly dismissed by SFM
Engineering Pty Ltd (“the Respondent”) on 14 Au-
gust 2000.

2. DECLARES that it is impractical to reinstate the Ap-
plicant to his former position.

3. ORDERS that the Respondent pay the Applicant
$7,000 in two monthly instalments of $3,500. The
first payment is to be paid within 7 days of the date
of this order. The second payment is to be paid no
later than 23 May 2001.

4. ORDERS the Applicant’s Application is hereby and
is otherwise dismissed.

(Sgd.) J. H. SMITH,
[L.S.] Commissioner.

SECTION 29 (1)(b)—Notation of—

Applicant Respondent Number Commissioner Result

Baccala F Aker Unirig 1535/2000 Smith C Dismissed for
want of
prosecution

Baldwin K Leighton Contractors Pty Ltd 84/2001 Smith C Discontinued
Barter KM Bassendean Dental Centre 155/2001 Smith C Discontinued
Bennet D C Puglia T/a Tiltmasters Trailers 386/2001 Kenner C Discontinued
Benfield DJM Activ Foundation (Inc) 77/2001 Beech C Discontinued
Blacklaws G Grove Construction Services Pty Ltd 1274/2000 Wood C Discontinued
Bottrill GM Conceptualize 1365/2000 Gregor C Dismissed
Bragg A Terpstra Enterprises Pty Ltd 157/2001 Gregor C Granted
Bullock R Grant William Stacey T/as MGR Bricklaying 918/2000 Kenner C Discontinued

by Leave
Cachia S Dem Sell Pty Ltd Pro Shiatsu 48/2001 Scott C Dismissed
Calvert LJ Jiffy Foods Catering Concepts 317/2001 Gregor C Granted
Chambier E Dem Sell Pty Ltd Pro Shiatsu 49/2001 Scott C Dismissed
Chapman AS Willhart Limited 453/2001 Wood C Discontinued
Clarke-Martin C Northside Drainage 1887/2000 Kenner C Discontinued
Collins TJ Auto Extra Pty Ltd 199/2001 Coleman CC Discontinued
Colyer G Education Department of WA 390/2001 Kenner C Discontinued
Corbett D Bounty (Victoria) Pty Ltd 51/2001 Kenner C Discontinued
Coumbe BG Bignona Pty Ltd and Kemprust Pty Ltd both 2041/2000 Beech C Discontinued

T/as “Bonnie Rock Transport”
Cridge JR Danka Australia Pty Ltd ACN 074 715 718 311/2001 Smith C Discontinued

by Leave
Daly PC Mortimer & Chua Pty Ltd 5/2001 Scott C Dismissed
De Santos C McAuley Employment and Training 1953/2000 Beech C Discontinued
Dorey SA Tanzum P/L T/a Club Justice 314/2001 Coleman CC Discontinued
Dunning KJ Prestige Protection Services Pty Ltd 246/2001 Wood C Discontinued
Francke G Toshiba (Australia) Pty Ltd (ACN 001 320 421) 841/2000 Smith C Discontinued

by Leave
Fidzewicz DM Flexi Staff Pty Ltd ABN 83 009 440 1559/2000 Gregor C Discontinued

288 ACN 009 440 288
Gale LG Peter Chin 197/2001 Smith C Dismissed
Gamble G Rexel Australia Ltd 397/2001 Scott C Dismissed
Gavran GA Morley Growers Market 603/2001 Kenner C Discontinued
Gilbert P Jesters Jaffle Pie Co 1841/2000 Scott C Dismissed
Griffin PW Brandrill Ltd 131/2001 Kenner C Discontinued
Griffin S Wembley Associates & Wembley Investigations 463/2000 Smith C Discontinued

Pty Ltd by Leave
Hannaford M Pioneer Road Services 561/2001 Coleman CC Discontinued
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Applicant Respondent Number Commissioner Result

Harrod AS Silviculture Management Pty Ltd 31/2001 Smith C Discontinued
by Leave

Harvey BEG Midland Brick Company Pty Ltd 1915/2000 Gregor C Discontinued
Hegney B Holdens Electrical Contracting 214/2001 Gregor C
Hogan SM Whitford Holdings P/L ATF The BMBF Service 297/2001 Coleman CC Discontinued

Trust (Boffey Mitchell & Partners)
Hug BW Henry Walker Eltin Contracting Pty Ltd 234/2001 Gregor C Concluded

(ACN 009 625 138)
Humphry P Mrs Brenda Waugh/Mrs Glenda Scott Family 20/2001 Smith C Discontinued

Services, Child Support Agency by Leave
Johnson SC Alarm West 1954/2000 Scott C Dismissed
Joy GL Polymaze (Aust) P/L T/as Dyna Engineering 439/2001 Coleman CC Discontinued
Jury L Advanced Gyprocking 2036/2000 Kenner C Discontinued
Korber JA Bazza Smash Repair 9/2001 Gregor C Discontinued
Landscorough VL Rochester Nominees Pty Ltd 605/2001 Scott C Withdrawn

by Leave
Langridge V Dusk Australasia Pty Ltd 1830/2000 Scott C Dismissed
Laundess MJ R O Smith and Sons 1820/2000 Smith C Dismissed
Ludemann SR Mullaloo Holdings Pty Ltd T/a T Ward and Sons 2103/2000 Kenner C Discontinued
Madigan A Westralian Fruits Pty Ltd 315/2001 Scott C Dismissed
Mariano D Ullrich Nayes Metals 406/2001 Beech C Discontinued
Marshall J Brunswick Vet Services Pty Ltd 1736/2000 Scott C Dismissed
Martin A Tisco Telecommunications 1738/2000 Kenner C Discontinued
Matson MS Bennat Pty Ltd 63/2001 Scott C Dismissed
Matthews TG Affluence Pty Ltd 35/2001 Smith C Dismissed for

want of
jurisdiction

McCook SJ Ace of Hearts 434/2001 Wood C Dismissed for
want of
jurisdiction

McCormick AB Faulding Healthcare (WA) 503/2001 Scott C Withdrawn
by leave

McGlennon C Milers Fashion Club (WA) Pty Limited 82/2001 Smith C Discontinued
by Leave

McGregor AN Jaylon Industries 230/2001 Beech C Discontinued
McKenna AL Woodbury Boston Inc. Primary School 2008/2000 Beech C Discontinued
McKenzie RA J G Thomas and Associates 229/2001 Scott C Withdrawn

by Leave
McLaren MI Paradox Digital Pty Ltd 227/2001 Scott C Dismissed
Mitic T Midland Nissan Pty Ltd 149/2001 Gregor C Granted
O’Meara J Australian Liquor Group Ltd 115/2001 Beech C Discontinued
Oppert A E.G. Green & Sons Ltd 449/2001 Beech C Discontinued
Oxford NJ Mr Michael Possingham and Mr Laurie 173/2001 Gregor C Discontinued

Healy c/- Project Office Partitioning
Paine A Pedra Holding Pty Ltd T/as Johnny 371/2001 Wood C Discontinued

Rockets—Alan & Jeanne Duncan
Paul CS Alex Negoescu, Vince Carbone, Forrest Chase 1117/2000 Beech C Discontinued

Dentists and Lifecare
Pawaboot P Eastern Region Domestic Violence Services 1725/2000 Smith C Granted

Network Inc
Peric H South West Broadcasting/Lifestyle Radio Limited 369/2001 Scott C Dismissed
Poultney I V & M Family Trust T/as V & M Spraypainting 364/2001 Scott C Dismissed
Puddicombe RJ WA Spray On Paving P/L 269/2001 Coleman CC Discontinued
Redgrave S Ray Kelly t/a Kelly’s Retreat 1926/1997 Kenner C Discontinued

by Leave
Roberto D Harrietts Café 12/2001 Scott C Dismissed
Robertson D Able Westchem 411/2001 Beech C Discontinued
Schultz LD Midland Group 264/2001 Wood C Discontinued
Shimmin S Rivervale Hotel 252/2001 Beech C Discontinued
Simmonds BM Mr S Gastev Manager 473/2001 Beech C Discontinued
Speering N Toshiba (Australia) Pty Ltd (ACN 001 320 421) 785/2000 Smith C Discontinued

by Leave
Staunton MJ Activ Foundation (Inc) 67/2001 Beech C Discontinued
Stevenson D Sotico Pty Ltd 373/2001 Scott C Dismissed
Symonds M Lanigan Wilson & Co Pty Ltd T/a Implicor 100/2001 Kenner C Discontinued

Human Resources
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Applicant Respondent Number Commissioner Result

Taylor EFSM Lunard Pty Ltd 482/2001 Scott C Withdrawn
by Leave

Taylor LJ The Bathroom Gallery 426/2001 Coleman CC Discontinued
Taylor P Icon Group Management Pty Ltd 2070/2000 Beech C Discontinued

T/a Concept Construction
Thomas SJ Star Retail Group (T/as Red Dot) 123/2001 Scott C Dismissed
Thompson MJ Gin Gin Meatworks—Witan Holdings Pty Ltd 2144/2000 Smith C Discontinued
Tilbury HJ Hands on Computer Training International 241/2001 Beech C Discontinued
Tucker GJ RB & DL Higginson 274/2001 Beech C Discontinued
Tuinaphiang J Industrial Personnel Pty Ltd ACN 337 391 63 1715/1999 Smith C Discontinued

by Leave
Underhill G Calvary Christian School Inc 2125/2000 Kenner C Discontinued
Veevers MJ Hungry Jacks P/L (WA) 1805/2000 Beech C Discontinued
Villani J Planet World Pty Ltd 1381/2000 Beech C Discontinued
Vulich GA Kevin Otway 153/2001 Coleman CC Discontinued
Weston T Scarborough Sportsmens Club Inc 368/2001 Scott C Dismissed
White NB Sandy Cove Tavern 1921/2000 Beech C Struck out for

want of
prosecution

White W DJ & MB MacCormick Civil Engineering Contractors 375/2001 Kenner C Discontinued
Whiteside VR Gyptech Pty Ltd T/a Kimberley Automotive Centre 1809/1999 Kenner C Discontinued

by Leave
Widderick SJ Goldfields Contractors WA Pty Ltd 388/2001 Beech C Discontinued
Wittwer B Solar Energy Systems Limited (ACN 08 656 691) 1795/2000 Smith C Discontinued

by Leave
Woodhead ID Medical Applications P/L 1821/2000 Coleman CC Discontinued
Woods AR WA Substance Users Association (Inc) 90/2001 Gregor C Discontinued
Zadow GM Bega Garnbirringu Health Services 452/2001 Kenner C Discontinued

Aboriginal Corporation

CONFERENCES—
Matters arising out of—

2001 WAIRC 02655
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
BURSWOOD RESORT
(MANAGEMENT) LTD,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 30 APRIL 2001
FILE NO C 89 OF 2001
CITATION NO. 2001 WAIRC 02655
_______________________________________________________________________________

Result Application for Interim Order
Representation
Applicant Mr D. Kelly
Respondent Mr G. Blyth (as agent)
_______________________________________________________________________________

Reasons for Decision—Application for Interim Order.
1 The application before the Commission is brought by the

ALHMWU for a conference pursuant to section 44 of
the Industrial Relations Act 1979. The union claims that
the dismissal of Mr Derek Mitchell on 23 March 2001 by
the respondent was unfair, harsh and oppressive within
the meaning of the Act.

2 The Commission convened a conference pursuant to
section 44 of the Act, however the Commission was not
able to assist the parties to reach any agreement in the
matter. The Commission then indicated that the matter in
dispute would be referred for hearing and determination
pursuant to section 44(9) of the Act. The union then
requested the Commission to issue an Interim Order
reinstating Mr Mitchell in his employment pending the
hearing and determination of the matter referred for
hearing and determination. Burswood Resort
(Management) Ltd (Burswood) objected to the issuance
of the Order sought.

3 In support of its request for an Interim Order to issue, the
union states that although Mr Mitchell was paid five
weeks’ wages in lieu of notice, five weeks from his
dismissal has effectively lapsed and he will now encounter
severe financial difficulty. Mr Mitchell is apparently 59
years of age and has not found alternative employment
in the meantime. The union maintains that it has
established a prima-facie case that Burswood’s dismissal
of Mr Mitchell was unlawful because it is contrary to the
Order issued by Wood C in Application CR350 of 2000.
The union states that industrial relations between it and
Burswood have now hit a “record low” for its members,
that the union has not sought or encouraged any action in
support of Mr Mitchell and that its members have stayed
at work. The union submits an Order is necessary to
prevent the deterioration of industrial relations between
the parties pending the hearing and determination. The
union also points to section 44(6)(bb) which permit the
Commission to make an Order of this nature in any event.
The union states the balance of convenience is in its favour
because of the prima-facie breach by the respondent of
the Order of Wood C and the relative financial positions
of Mr Mitchell on the one hand and of the respondent on
the other.
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4 The respondent questions the jurisdiction of the
Commission to issue such an Order. It states that on a
claim of unfair dismissal, such as this matter before the
Commission currently, the Orders which are able to be
issued by the Commission are restricted to the Orders set
out in s.23A of the Act. Under s.23A of the Act an Order
for reinstatement is only to be made upon a finding by
the Commission that a dismissal was unfair. S.23A of
the Act does not permit an Order for reinstatement on an
interim basis and s.23(3)(h) restricts the Orders which
may be made to orders permitted by s.23A.

5 Burswood also submits there is nothing before the
Commission which could permit it to reach the opinion
that industrial relations between the parties “in respect of
the matter in question” would deteriorate. The general
industrial relationship between the parties to this matter
is not the issue. Mr Blyth points particularly to the lapse
in time between the date of dismissal and the lodging of
this application on 11 April 2001, and even to the date of
the conference to say that there is no “evidence” of a
deterioration which needs to be prevented by the issuance
of an Order. The Commission should issue Interim Orders
only with caution and if there is doubt, an Order should
not issue. The onus is on the applicant and in this matter,
particularly as the hearing and determination of the matter
is listed to occur within approximately three weeks’ time.
There is no reason to believe that the final Order sought
by the union would not be able to remedy any unfairness
arising from the dismissal.

6 Burswood also queries the text of the draft of the Order
submitted by the union. It states that the circumstances
surrounding the dismissal indicate that there is no
substantive position to which Mr Mitchell is able to be
reinstated because he is unfit to perform the totality of
the duties of an Environmental Services Attendant with
the respondent. The Commission does not have the power
to create a job for Mr Mitchell and the union itself does
not know the duties proposed by its own draft Order.

7 Burswood also refutes the suggestion that it is in breach
of Orders 1 and 3 issued by Wood C. It says that Mr
Mitchell was dismissed for “continued and willful refusal
to obey a lawful and reasonable instruction”.

Conclusion
8 Time necessitates only the briefest explanation of the

Commission’s conclusions.  I make the assumption,
without necessarily deciding, that the application lodged
in the Commission by the union is properly characterised
simply as “a claim of harsh, oppressive or unfair
dismissal”, and not as an application for a conference
about such a claim. I have reached the conclusion that
the Commission has the jurisdiction to issue an Order as
sought. I do so because to interpret section 23(3)(h) of
the Act as urged by Burswood would mean that the
Commission would, on a claim of unfair dismissal being
made to it, be restricted only to: an Order of payment to
the claimant of an amount to which the claimant is entitled
(s.23A(1)(a)), order compensation for loss or injury
caused by the dismissal (s.23A(1)(ba))and any ancillary
or incidental Order that the Commission thinks necessary
for giving effect to any Order made under the subsection
(s.23A(1)(c)).

9 One consequence of such an interpretation would be that
the powers under s.27(1), for example, would not be
available to it. Thus, the Commission, on a claim of harsh,
oppressive or unfair dismissal, would not be able to dismiss
the matter or any part thereof, or refrain from further hearing
or determining the matter if it is satisfied that any of the
circumstances in section 27(1)(a) of the Act are present. It
would not be able by Order to adjourn proceedings under
section 27(1)(f) of the Act. It would not be able by Order to
make the Orders that may be just with respect to
interlocutory proceedings under section 27(1)(o) including
the issues to be submitted to the Commission, the persons
to be served with notice of proceedings, delivery of
particulars of the claims of all parties, admissions, discovery,
inspection or production of documents, inspection or
production of property, examination of witnesses and the
place and mode of hearing.

10 There is current authority for the proposition that s.27(1)
is a most important provision for the proper functioning
of the Commission and that in the absence of a very clear
contrary legislative intention, there would appear to be
good reason against adopting an interpretation which
limits the powers of the Commission which it provides:
Food Preservers Union v AFMEPKIU [2001] WASCA
136, unreported, 27/4/01 paragraph 22. The observation
of the Industrial Appeal Court should not be taken out of
context, however, I find it quite relevant to this matter.
Having regard to the importance to a fair hearing of the
process of discovery, inspection or production of
documents, for example, it would be odd if the legislature
intended that a person claiming to have been unfairly
dismissed could only have discovery, inspection or
production of documents held by the other party if that
party chooses to agree, and have no recourse to the
Commission in the absence of agreement. After all, the
power to make an Order for discovery, inspection or
production of documents is available when any other
industrial matter, including a claim under s 29(1)(b)(ii)
by a person that he/she has not been allowed by his/her
employer a benefit, not being a benefit under an award or
order, to which he is entitled under the contract of service,
is referred to the Commission.

11 If the claim of harsh, oppressive or unfair dismissal is
referred to the Commission under s.29(1)(b)(i) of the Act,
the interpretation urged by Burswood would reduce the
powers of the Commission available under s.32. of the
Act. Thus, although by s.32(1) of the Act the Commission
would be obliged to “endeavour to resolve the matter by
conciliation”, it would not have the power which that
section otherwise provides to make such orders as will in
the opinion of the Commission enable conciliation or
arbitration to resolve the matter or encourage the parties
to exchange or divulge attitudes or information which in
the opinion of the Commission would assist in the
resolution of the matter.

12 In my view, a clear legislative intent to that end would be
necessary to permit such a conclusion to be safely reached.

13 For those reasons I find that s.23(3)(h) is intended to the
codify the powers of the Commission to issue final orders
upon a finding that a dismissal is harsh, oppressive or
unfair. I find that in this matter, s.23(3)(h) does not prevent
the Commission exercising the powers that are contained
within s.44 of the Act.

14 I pause to note that Mr Kelly sought leave to amend the
claim before the Commission to include the claim that
the dismissal of Mr Mitchell also was unlawful. By this
means, Mr Kelly argues that the restriction in s.23(3)(h)
does not apply. Over the objection of Mr Blyth, I grant
leave to amend the claim, notwithstanding that it does
not affect the conclusion which I have reached. The
union’s claim is, ultimately, a question for it alone. I find
that the amendment sought is within jurisdiction. An
industrial matter is defined by the Act as being any matter
affecting or relating to the work, privileges, rights or duties
of employers or employees in any industry, and includes
any matter relating to the dismissal of any person. In my
view, whether the dismissal of a person is unlawful is
“any matter relating to” that dismissal. I therefore
conclude that whether a dismissal is unlawful is of itself
an industrial matter and it is capable of being referred to
the Commission by this union on behalf of Mr Mitchell.

15 As to whether an Order should issue, I have found
the following issues of importance. The Commission
has been informed that the dismissal of Mr Mitchell
is one of a number of issues which are currently in
dispute between the union and Burswood. Some of
the issues arise directly from matters concerning Mr
Kelly, including a prosecution before an Industrial
Magistrate and a matter in the District Court. Both
Mr Kelly and Mr Blyth used terms to describe the
industrial relations between the parties which allow
me to reach the conclusion that their industrial
relations are indeed at a very low ebb. That is not to
say that their industrial relations are not able to further
deteriorate. Deterioration is a relative concept.
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16 I can appreciate for the reasons referred to by Mr Kelly
that the union’s members at Burswood are unhappy at
the dismissal of Mr Mitchell. Relations between the union
and Burswood will cover a multitude of other areas and
the attitude of the union towards Burswood may well be
conditioned by the attitude of its members, or some of
them, towards their employer. In my view, industrial
relations may deteriorate notwithstanding that there may
not be industrial action apparent. I do not attach great
significance either way to the time between the date of
the dismissal and the lodging of this application and the
convening of the conference. In my view, the
circumstances that Mr Kelly has put to the union indicate
that the Commission should take steps to prevent a further
deterioration.

17 Mr Mitchell has, on the information before me, an
unblemished work record and Burswood did not submit
otherwise. His age is a factor which might mean that it
will be difficult for him to find casual work for the period
until the determination of the union’s claim. The union
seeks the reinstatement of Mr Mitchell in the substantive
hearing and if one is made following the arbitration of
this matter, it may not be able to redress all of Mr
Mitchell’s financial loss arising from his reinstatement.
The programme adopted for the arbitration of the union’s
claim is of relatively short duration and I do not consider
that the form of Order sought will impose a financial
hardship on the respondent. Conversely, the absence of
such an Order will, as I find, impose some hardship on
Mr Mitchell. The balance of convenience is, in my view
in favour of Mr Mitchell.

18 Finally, and again over the submissions of Mr Blyth, it
appears to me to be quite arguable that Mr Mitchell’s
dismissal contravenes at least Order 3 or the Order issued
by Wood C. That is not a matter for me to determine
here, and is not a matter about which I express a concluded
opinion. Nevertheless, it is an important matter which in
my view this assists in concluding that the balance of
convenience is in favour of Mr Mitchell.

19 As to the form of an Order to issue, while I appreciate the
points raised regarding uncertainty in the union’s draft
Order, it appears to me that an Order should issue which
reinstates the contract of employment between Mr
Mitchell and Burswood immediately before its
termination on 23 April 2001. The duties which are then
to be performed by Mr Mitchell will, and under the
umbrella of the Order of Wood C., be a matter between
Mr Kelly and his union on the one part and Burswood on
the other. If an agreement is not possible, the duties to be
performed are to be those referred to by Dr Robinson as
Mr Mitchell’s “present form of work” in his letter to
Burswood of March 8 2001 which was presented to the
Commission and is attached to these Reasons.

20 I regard as entirely valid the observation by Mr Kelly
that Burswood has accommodated since 1994 Mr
Mitchell’s inability to perform the totality of the duties
of an Environmental Services Attendant. I do not regard
it as an impossible task for useful work to be identified
on an interim basis pending the hearing and determination
of the union’s claim and for that previous accommodation
to be extended to him for this limited period. If Mr
Mitchell is ultimately successful in being reinstated
following the determination of the union’s substantive
claim, the work he is to perform may well be a matter for
submission at that time.

21 The Order to issue will also provide that Burswood not
dismiss Mr Mitchell from his employment during the
currency of this Order. This step is not taken lightly
however this blanket prohibition is intended to avoid the
present situation which has arisen where the issue of
whether or not Burswood has breached Order 3 of Wood
C appears to turn upon the characterisation of the reason
for the dismissal. The Order to now issue is of limited
duration and if within that time circumstances arise which
cause Burswood to consider that Mr Mitchell should be
dismissed it will have the right to seek to vary the terms
of that provision in the Order to enable it to do so.

22 A minute of proposed order now issues.

2001 WAIRC 02667
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
BURSWOOD RESORT
(MANAGEMENT) LTD,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 30 APRIL 2001
FILE NO C 89 OF 2001
CITATION NO. 2001 WAIRC 02667
_______________________________________________________________________________

Result Interim Order issued.
Representation
Applicant Mr D. Kelly
Respondent Mr G. Blyth (as agent)
_______________________________________________________________________________

Supplementary Reasons for Decision.
1 At the Speaking to the Minutes the follows issues were

raised.

2 Burswood requested further time to consider matters to
be raised at the speaking to the minutes because of the
history of this issue and that it concerns not just a single
officer of Burswood . I indicated that given the limited
purpose of a Speaking to the Minutes I would not adjourn
the Speaking to the Minutes at this stage.

3 In relation to the mattes raised by Mr Kelly, I indicate
that the intention of Order (1) is that Mr Mitchell be re-
instated to the same position held by him immediately
prior to his dismissal, including the same classification,
wage rate and so on. In my view no amendment to the
Order is necessary.

4 In relation to Order (2), as I understand the issue raised
by Burswood, the “present form of work” in the letter
from Dr Robinson may be work which no longer exists.
In my view, if that is so, then in default of agreement
between the parties, Mr Mitchell is to be provided duties
from the range of duties performed by him prior to
December 2000. I repeat for the record the comment I
made at the Speaking to the Minutes that with good will
on both sides there is no reason why an agreement as to
the duties should not be possible.

5 As to Order (3) and (4), I agree with the point raised by
Mr Blyth that in the event that circumstances arise which
causes Burswood to consider that Mr Mitchell should be
dismissed, it should have the right to seek to revoke the
Order as well as the right to seek to vary the terms of the
Order.

6 Finally, while it is understood that Mr Mitchell is re-
instated as from 8.00am Tuesday, 1 May 2001 I
acknowledge the point raised by Mr Blyth that the terms
of Order (2) will not be complied with by that time.
Accordingly, the Order will be amended to provide that
although Mr Mitchell is re-instated as from 8.00am, the
duties to be provided to him should be provided no later
than 12 noon on 1 May 2001.

7 Order accordingly.
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2001 WAIRC 02668
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
BURSWOOD RESORT
(MANAGEMENT) LTD,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 30 APRIL 2001
FILE NO C 89 OF 2001
CITATION NO. 2001 WAIRC 02668
_______________________________________________________________________________

Result Interim Order issued.
Representation
Applicant Mr D. Kelly
Respondent Mr G. Blyth (as agent)
_______________________________________________________________________________

Order.
HAVING HEARD Mr D. Kelly on behalf of the applicant and
Mr G. Blyth (as agent) on behalf of the respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act, 1979, hereby ORDERS THAT—

(1) Burswood Resort (Management) Ltd reinstate Mr
Derek Mitchell as from 8.00am Tuesday, 1 May 2001
into the position held by him immediately prior to
his dismissal on 23 March 2001.

(2) The duties to be provided to Mr Mitchell be those
duties agreed upon between Mr Mitchell and the Aus-
tralian Liquor, Hospitality and Miscellaneous
Workers Union, Western Australian Branch on the
one part and Burswood Resort (Management) Ltd
on the other and in default of agreement, those du-
ties previously provided by Burswood Resort
(Management) Ltd and referred to as the “present
form of work” in the letter from Dr Robinson dated
8 March 2001. If the duties referred to in the letter
from Dr Robertson no longer exists, the duties to be
provided are to be the duties from the range of du-
ties performed by him prior to December 2000.

(3) The duties to be provided to Mr Mitchell shall be
provided such that he commences work no later than
12 noon on Tuesday, 1 May 2001.

(4) Burswood Resort (Management) Ltd not dismiss Mr
Derek Mitchell from his employment during the
currency of this Order.

(5) Either party has liberty to apply to vary, cancel or
revoke this Order upon giving the other party 24
hours’ notice.

(6) This Order comes into effect on the date hereof and
ceases to operate on and from the date of the deci-
sion of the Commission in Application CR89 of
2001.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

CONFERENCES—
Matters referred—

2001 WAIRC 02618
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUSTRALIAN WORKERS’

UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANT
v.
BHP IRON ORE LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED MONDAY, 23 APRIL 2001
FILE NO/S CR 160 OF 2000
CITATION NO. 2001 WAIRC 02618
_________________________________________________________________________

Result Application upheld. Order issued
Representation
Applicant Mr M Llewellyn
Respondent Mr H Downes as agent
_________________________________________________________________________

Reasons for Decision.
1. This is a matter referred for hearing and determination

pursuant to s 44(9) of the Industrial Relations Act 1979
(“the Act”). The applicant and the respondent are in
dispute in relation to the issuance of a written reprimand
to a member of the applicant, Mr Beggs, alleging that Mr
Beggs breached the BHP Iron Ore Tagging Regulations
(“the Regulations”). The applicant also alleges that Mr
Beggs was victimised by the respondent, by reason of
his membership of the applicant.

2. The respondent denied these allegations and it opposed
the applicant’s claim for the removal of the reprimand
from Mr Beggs’ personal file.

Facts
3. The facts are relatively straightforward in this matter and

may be shortly stated as follows. The respondent employs
Mr Beggs as a mineworker engaged in its ore truck
workshop at the Mt Newman Mining operations. His
duties in this position involve servicemen’s duties,
operating the lube truck, attending the checkpoint,
assisting tradesmen and other general duties in and about
the workshop. On or about 29 June 2000, Mr Beggs was
working on a water cart in the workshop. At some point
that morning, Mr Beggs was approached by his foreman
and told that he had the key in the padlock on his red
danger tag (“the Tag”) that was said to be in breach of the
Regulations.  Mr Beggs went to inspect the Tag and saw
that the key was not in the lock but was attached to the
end of the tag. He told the foreman this who responded
to the effect that this was still a breach of the Regulations
and furthermore, the Tag was not legible, which also
constituted a breach. An incident report was prepared in
relation to this, which was tendered by the respondent as
exhibit R10. The complaints in the report included that
firstly, Mr Beggs’ padlock key was attached to a chain
connected to the Tag and secondly, the name on the Tag
was not legible, both of which were said to constitute a
breach of the Regulations.

4. It was Mr Beggs’ evidence, that attaching the padlock
key in the manner that he did was a common practice in
the workshop. Indeed, on the day in question, Mr Beggs
took a number of photographs of tags on various pieces
of machinery, to show that this was the case. These
photographs were tendered as exhibit A3. The following
day, the issue in relation to the tags was the subject of
discussion involving Mr Bennetts, the respondent’s team
leader in this area and other employees, at a “toolbox”
meeting. Mr Bennetts raised the issue as to whether
attaching the keys to the tags in the manner done by Mr
Beggs was a common practice. Those attending the
toolbox meeting said it was and a number of them showed
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Mr Bennetts their tags. According to Mr Beggs, about
two thirds of them attached their keys in the same way.

5. It was Mr Beggs’ evidence that Mr Bennetts did not
examine the other tags in terms of legibility. As a result
of this, the allegation that Mr Beggs had breached the
Regulations by not completely removing his key from
the lock was not progressed further. However, Mr Beggs
received a written reprimand from Mr Knuckey, the
respondent’s manager mine maintenance, dated 29 June
2000, because the Tag was illegible. The reprimand was
exhibit A10. The Tag had Mr Beggs’ name and department
on it, in felt pen, and two fields on the Tag, they being his
employee number and classification, were not filled out.
The respondent’s complaint as expressed in the written
reprimand was that tags must be clearly filled out so that
in particular, in an emergency situation, it can clearly be
seen from the tag who is working on the particular piece
of equipment or machinery.

6. It was Mr Beggs’ evidence that Mr Knuckey’s concern
with the Tag was that it was faded and others from
different work areas would not be able to identify it clearly
in an emergency. Mr Beggs considered that the respondent
had unfairly singled him out, because he had earlier
reported a tagging breach in relation to a contractor.
Despite suggesting in evidence that the respondent’s
management as a whole had taken action against him in
particular, Mr Beggs was not able to indicate any
particular manager or supervisor of the respondent who
was victimising him. He said that his concern was that he
was the only one “pulled up” for a tagging breach, in
relation to the key issue, when many other employees
did the same thing. In cross-examination, Mr Beggs
conceded that there appeared to be no discretion in the
Regulations as to what fields on the tags should be filled
in.

7. There was also evidence adduced from Mr Beggs as to
three previous incidents leading to written reprimands
being issued by the respondent. The first reprimand was
dated 11 May 1998 and concerned an incident whereby
Mr Beggs drove a lube truck into a “whopper stopper”,
in a careless manner. This reprimand was exhibit R1. The
second incident involved a reprimand issued on 3
February 1999 concerning an incident that occurred on
19 January 1999 when Mr Beggs rolled a lube truck onto
its side in the mine. This reprimand was exhibit R2. The
final incident concerned a reprimand dated 11 November
1999 when Beggs was reprimanded for doing “wheelies”
at the respondent’s light vehicle wash pad on or about 9
November 1999. This reprimand was tendered as exhibit
R4.

8. There was also reference to a memorandum from Mr
Knuckey to Mr Beggs, dated 12 April 2000, dealing with
some damage done to a lube truck that resulted in a
disciplinary inquiry being carried out on 11 April 2000.
This note, which was exhibit A1, referred to an acceptance
by the respondent that the damage concerned was
accidental and there appeared to be no further action taken.
It was alleged however, that the sump damage of the kind
sustained by the lube truck, had been sustained previously
by other employees, without there having been any
disciplinary inquiry.

9. In relation to the three written reprimands that have been
referred to in the evidence of Mr Beggs, he accepted in
evidence that it would have been open for the respondent,
within six months of the November 1999 incident, to
dismiss him if there occurred any further disciplinary
action and/or incidents.

10. The applicant also called evidence from Mr Bagnall. He
said that to his knowledge, as a lube truck driver, he has
not known of any employee being investigated for damage
to the sump of the lube truck. He admitted however, he
did not know of any employee who had done as much
damage to vehicles as that done by Mr Beggs.

11. The respondent has employed Mr Fairbrass for about 10
years as a mineworker. He said that he was present at the
time of the discussions with Mr Banks and Mr Bennetts
in relation to the practice of keeping padlock keys attached
to tags. His evidence was that Mr Bennetts was genuinely

surprised when he was made aware that the practice of
keeping padlock keys attached to chains and the like on
tags was quite widespread. Mr Fairbrass also agreed in
evidence that since Mr Knuckey commenced with the
respondent, a greater emphasis had been placed by him
on compliance with the Regulations and a higher profile
generally given to tagging issues. Exhibit A4 was Mr
Fairbrass’ own “blue tag”. This tag had all the fields on it
completed, although it was completed in black felt pen,
albeit it was quite clearly written. His evidence was he
completed all the fields, as he understood this was what
was required by the Regulations.

12. Also called to give evidence on behalf of the applicant
were Mr Portland and Mr Bevan. Both employees testified
that it had been a long-standing practice as far as they
were aware, to hang padlock keys on tags. Their evidence
was that not long after the incident with Mr Beggs, there
was a direction by the respondent that employees were
not to leave keys in padlocks or attached in any way to
the tags. As to the complaint regarding the legibility of
Mr Beggs’ tag, Mr Bevan testified that he was present at
the disciplinary inquiry with Mr Beggs in relation to this
issue. He said that the management representatives at the
meeting said they could read Mr Beggs’ tag but a primary
concern was that someone from outside of the department
might not be able to, if they did not know Mr Beggs.

13. Mr Bevan said that he was not aware of any personality
clashes between Mr Banks and Mr Beggs and he would
be surprised to hear of any allegation that Mr Banks had
victimised him. He testified that he regarded Mr Banks
as a good foreman and he had not treated him at any time
in an unfair manner. As to the focus of the respondent on
the Regulations, he also confirmed that since Mr
Knuckey’s arrival, the prior informal approach to
compliance with the Regulations has been replaced with
a more formal approach. He also thought that Mr Beggs
was unfairly singled out on the particular day in question.

14. There were a number of witnesses called on behalf of the
respondent. Mr Banks has been a foreman in the mine
engineering workshop for approximately 10 years and
employed by the respondent for almost 22 years. He said
that prior to Mr Knuckey’s arrival at the workshop the
approach to the Regulations was less formal and usually
breaches were dealt with by verbal counselling. His
evidence was that after Mr Knuckey’s appointment, Mr
Banks told the employees in the department that the
Regulations would be applied and this was repeated on a
number of occasions. Disciplinary action would follow
any breaches. Mr Bank’s emphatically denied in any way
targeting Mr Beggs in this regard.

15. In relation to the incident in June 2000, Mr Banks
described how he came across the Tag that led to two
concerns, they being the attachment of the key by a chain
to the tag, and its legibility. As to the former, he gave
evidence about the subsequent meeting with Mr Bennetts,
where he said at least 50% of the employees in the
workshop also confirmed that they also attached their keys
in the same manner. Accordingly, this matter was not
further pursued in relation to Mr Beggs.

16. In relation to the legibility issue, Mr Banks said that the
Tag was hard to decipher and not all the fields were
completed. It was also Mr Banks’ evidence, that when
the fact that a number of other employees also attached
their keys to the tags as did Mr Beggs, became apparent,
no one from the respondent went out to actually inspect
the other tags. In relation to the Tag, Mr Banks testified
that his primary concern was to determine the issue with
Mr Beggs’ tag and he did not know why he did not go
and look at other tags.

17. It was Mr Bennett’s evidence that when the issue of Mr
Beggs’ tag was brought to his attention, he decided that
the matter needed to be investigated because there were
tagging issues in the department. He denied that he
suggested to or instructed Mr Banks to go and specifically
inspect Mr Beggs’ tag. He also denied that there was a
policy by the respondent to selectively apply the
Regulations. He said that he requested that the supervisors
and foremen get more involved in communicating the
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need for compliance with the Regulations to ensure that
safety concerns are met. As to the specific incident
concerning Mr Beggs, Mr Bennetts also testified that he
thought that Mr Beggs was not taking the matter seriously.
Mr Bennetts was not able to say why he chose not to go
and inspect other tags, when he was advised that other
employees also adopted the same practice. Whilst Mr
Bennetts said that from reading the Tag he was able to
see that it belonged to Mr Beggs, this was because he
knew whom it belonged to.

18. Mr Michoff, a foreman employed by the respondent, also
said that on his shift, opposite to that of Mr Beggs, since
the Regulations came out employees had removed their
keys from the tags.

19. Mr Knuckey denied deliberately singling out Mr Beggs.
However, to his considerable credit, Mr Knuckey
conceded in cross-examination that if he were in Mr
Beggs’ shoes, whilst being the only one investigated, he
could understand how Mr Beggs may have felt he was
being victimised. In light of the fact that other employees
said and demonstrated that keys were left attached to tags,
he decided there would be no disciplinary investigation
in relation to this aspect of the Tag.

20. As to the legibility issue, Mr Knuckey said that his concern
was that it was difficult to read the Tag and in particular,
it may not be identified easily by others outside of Mr
Beggs’ department and accordingly, a breach of the
Regulations had occurred. In cross-examination, it was
Mr Knuckey’s evidence that when he commenced in the
department in April 2000 he made a point of taking a
firm line on tagging and compliance with the Regulations.
Mr Knuckey also testified that he, Mr Bennetts and Mr
Bevan could read the Tag but his concern was that others
in particular outside of the department, might not have
been able to read it.

21. Importantly, Mr Knuckey also conceded in cross-
examination that if an employee had told him that other
employees were similarly engaging in conduct in breach
of the Regulations, then he would have investigated this.
He also accepted that this might have changed his
approach to the Beggs matter.

Findings and Conclusions
22. I am satisfied on the evidence and I find that prior to the

appointment of Mr Knuckey by the respondent, the
respondent’s application of the Regulations in the
maintenance department involved a less formal approach
to discipline. With the commencement of Mr Knuckey,
the issue of compliance with the Regulations has been
given a considerably sharper focus and a more pro-active
approach to enforcement of the Regulations has been
adopted. From a safety perspective, in my opinion, this
is a laudable objective. It is also apparent from the
evidence that Mr Beggs has also been active in the area
of being vigilant as to possible tagging breaches and this
is also laudable.

23. The circumstances leading up to the incident with the
Tag are not essentially in dispute. I am satisfied and I
find that as a result of an inspection undertaken by Mr
Banks, it was found by the respondent that the Tag, as it
was on or about 14 June 2000, was said to not comply
with the Regulations. As to the key issue, I am satisfied
on the evidence and I find that as a result of subsequent
inquiries, it became apparent that the practice of leaving
keys attached to a tag, was not an uncommon one and
accordingly, no disciplinary action was taken against Mr
Beggs in relation to this particular issue. I also find
however, that notwithstanding the apparent breaches of
the Regulations by other employees in this regard, no
other employees’ tags were inspected on or about the time
of the incident involving Mr Beggs.

24. As to the Tag itself, which was exhibit R9, it was readily
apparent to the Commission, as at the time of these
proceedings commencing, that the Tag was not easily read.
Whilst Mr Beggs’ name could be deciphered, the felt pen
writing was definitely substantially faded and I have no
doubt that my ability to read it was considerably assisted
by the fact that I knew whose tag it was. Additionally, only
two of the four fields set out on the Tag were completed.

25. It is the case that industrial courts and tribunals have
always taken a serious view of the application of tagging
regulations in the workplace, because of the obvious
safety implications arising: Electrical Trades Union of
Workers of Australia (Western Australian Branch) v
Hamersley Iron Pty Ltd (1983) 63 WAIG 234; Mt Newman
Mining Co Pty Ltd v Amalgamated Metal Workers and
Shipwrights Union of Western Australia (1984) 64 WAIG
352; Collins v Mawson Pacific Ltd (1990) 70 WAIG 4128;
Outuzar v Newcrest Mining Ltd (1997) 77 WAIG 2379.

26. The relevant provision of the Regulations relied upon by
the respondent in giving Mr Beggs a written reprimand
was regulation 1.3.1(d) which provides—

“d. Ensure the Personal Danger Tag is legible and
clearly visible.”

27. The Regulations are clearly designed to ensure that as far
as possible, employees work in an environment in which
a safe system of work is present. This is required by both
statute and the common law. All persons involved in the
workplace must, it is trite to observe, take matters such
as the Regulations seriously. In my opinion, given the
purposes and object of instruments such as the
Regulations, their provisions should be strictly construed.

28. The Shorter Oxford English Dictionary defines “legible”
as follows—

“a. Of writing: Plain; easily made out. b. Of compo-
sitions: Accessible to readers; also, easy to read,
readable...”

29. Therefore, was the Tag legible on the basis of the ordinary
and natural meaning of the word as used in the
Regulations? In my opinion, it was not. Whilst it could
be said that the Tag was decipherable, this does not mean
that it was legible. The Tag was not, and remains, unclear
and this would be all the more so in my opinion, for
someone who did not know the owner of the Tag.
Furthermore, all of the fields on the Tag were not
completed. Whilst the Regulations do not specifically
direct employees to complete all of the fields, the fact
that the fields exist on tags in my view, requires that they
be completed. This is simply a matter of common sense.
It is not a matter of discretion open to employees as to
which fields they choose to complete. Clearly, the fields
are used to more readily identify the particular person
and the area from which the person comes. To come to a
contrary view would be inconsistent with the purposes
and object of the Regulations, to which I have referred
above.

30. In all of the circumstances, I am of the opinion that the
Tag did not comply with the Regulations and accordingly,
there was a breach.

31. However, that is not the end of the matter from an
industrial point of view. It was clear on the evidence before
the Commission that a number of similar breaches of the
Regulations have occurred. In this regard, I merely refer
to exhibits A4, A9 and A16. This is to be contrasted for
example, with the tag of Mr Walton tendered as exhibit
A8. In this case, the tag is legible by engraving and all of
the fields are completed.

32. As at the time of the investigation into Mr Beggs, it was
clear on the evidence that the supervision elected to not
inquire further as to the state of other tags when it was
apparent from what was told to them by employees in
the workshop, that more likely than not, breaches of a
similar kind were occurring. Notwithstanding this, it was
only Mr Beggs who was fully investigated and who
received a reprimand. As I have already noted above, Mr
Knuckey to his credit observed that had he been aware
that other employees were not investigated at the material
time, this might have influenced his decision to issue the
warning to Mr Beggs. If breaches of the kind complained
of by the respondent are to be strictly enforced in
accordance with the Regulations, then it is important from
an industrial point of view, and as a matter of fairness,
that such strict application be consistent and across the
board. In this regard, for the future, employees should be
clearly advised that it is the respondent’s intention to not
only apply the Regulations but to police them “to the
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letter” and make it plain that breaches of the kind now
under consideration will lead to appropriate disciplinary
action. It should also perhaps be the case that the
respondent undertake random audits of these matters and
that the employees be advised of this.

33. For these reasons, I am of the view that the issuance of
the reprimand to Mr Beggs was, in all the circumstances,
industrially unfair and the reprimand should be removed
from his personal file. However, notwithstanding this
conclusion, I am not at all persuaded that the respondent’s
conduct was motivated by Mr Beggs’ position as a union
convenor. I am also not satisfied that the earlier incidents,
to which I have referred above in the evidence, were the
result of a similar motivation. In short, I am not therefore
satisfied that Mr Beggs was victimised in the manner
alleged by the applicant or at all.

34. It is also clear from this case, that the tags used by
employees should for the future, if not already, be
engraved and a clear direction issue that all fields on the
tags must be completed for the purposes of compliance
with the Regulations. Breaches in that regard should be
dealt with by the respondent accordingly and consistently.

35. A minute of proposed order to give effect to these reasons
now issues.

2001 WAIRC 02647
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUSTRALIAN WORKERS’

UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, APPLICANT
v.
BHP IRON ORE LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 27 APRIL 2001
FILE NO/S CR 160 OF 2000
CITATION NO. 2001 WAIRC 02647
_________________________________________________________________________

Result Application upheld. Order issued.
Representation
Applicant Mr M Llewellyn
Respondent Mr H Downes as agent
________________________________________________________________________

Order.
HAVING heard Mr M Llewellyn on behalf of the applicant
and Mr H Downes as agent on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the reprimand dated 29 June 2000 issued to Mr
Ross Beggs by the respondent be removed from Mr
Beggs’ personal file.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

2001 WAIRC 02526
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUSTRALIAN WORKERS’

UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS & OTHER, APPLICANTS
v.
BHP IRON ORE LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED MONDAY, 9 APRIL 2001
FILE NO/S CR 264 OF 2000
CITATION NO. 2001 WAIRC 02526
_________________________________________________________________________

Result Declaration issued.
Representation
Applicants Mr M Llewellyn for the Awstralian

Workers’ Union, West Australian Branch,
Industrial Union of Workers & Mr R
Burton for the Transport Workers’ Union
of Australia, Industrial Union of Workers,
Western Australian Branch;

Interveners Mr C Young for the Communications,
Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied
Workers Union of Australia, Engineering
and Electrical Division, WA Branch; The
Construction, Mining, Energy
Timberyards, Sawmills and
Woodworkers Union of Australia,
Western Australian Branch & The
Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of
Workers, Western Australian Branch

Respondent Mr T Power of counsel and with him Mr
H Downes as agent

_________________________________________________________________________

Reasons for Decision.
1. This is a matter referred pursuant to s 44 (9) of the

Industrial Relations Act 1979 (“the Act”). The subject
matter of the dispute involves the proposed transfer of 12
employees from the respondent’s mine engineering
workshop (“MEW”) to its mining operations at its Mt
Newman operation for a six-month trial period. The
particulars of the dispute are set out in the memorandum
of matters referred for hearing and determination as
follows—

“The applicant and respondent are in dispute as to
the proposed transfer of twelve (12) employees from
the respondent’s MEW section to mining operations
at its Mt Newman site for a six month trial.
The respondent says that such a transfer is consist-
ent with the terms of the Ongoing Change Agreement
II contained at clause 3 of the BHP Iron Ore Enter-
prise Bargaining Agreement No AG 333 of 1997
(“the Agreement”) and wishes the transfer to pro-
ceed.
The applicant says that the proposed transfer—

1. Constitutes a forced redundancy;
2. Arises as a consequence of the engagement

by the respondent of contractors in the MEW
to perform work previously performed by em-
ployees; and

3. Is not supportable under the Agreement.
The applicant opposes the respondent’s proposed
course of action.”

2. The applicants in the proceedings are the Australian
Workers Union, West Australian Branch, Industrial Union
of Workers (“the AWU”) and the Transport Workers Union
of Australia, Industrial Union of Workers, Western
Australian Branch (“the TWU”) (“the applicants”), with
BHP Iron Ore Ltd as the respondent employer (“the
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respondent”). Additionally, on the commencement of the
hearing of the matter, the Construction Mining, Energy
and Timberyards and Sawmills Industrial Union of
Workers (“the CMETSU”), the Communications,
Electrical, Electronic, Energy, Information, Postal,
Plumbing and Allied Workers Union of Australia,
Engineering and Electrical Division, WA Branch (“the
CEPU”) and the Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union—WA Branch (“the
AFMEPKIU”) sought and were granted leave to intervene
in the proceedings (“the interveners”).

3. Mr Llewellyn represented the applicants, after Mr Burton
withdrew from the proceedings at an early stage. Mr
Power of counsel and with him Mr Downes as agent
represented the respondent. Representing the interveners
was Mr Young.

Contentions of the Parties
4. The applicants, supported by the interveners, submitted

that the effect of the respondent’s proposal was to seek to
move mine worker employees in the MEW to the mine
production department, and to consequently re-classify
those employees as production employees. It was
submitted that in meetings between the respondent and
employee representatives, to announce the proposed
changes, the respondent told the employees that once
moved to the production department, contractors would
be engaged to perform their work.

5. As to the history of the various industrial instruments
relevant to these proceedings, the applicants submitted
that the first Ongoing Change Agreement (“OC I”) was
negotiated within the BHP Iron Ore Pty Ltd BHP Iron
Ore (Goldsworthy) Pty Enterprise Bargaining Agreement
II 1995 (“EBA II”). Subsequently, as a result of
negotiations for a new enterprise agreement, which
became known as the BHP Iron Ore Enterprise Bargaining
Agreement III 1997 (“EBA III”), OC I was amended and
became known as Ongoing Change Agreement II (“OC
II”), which was incorporated into EBA III at clause 3.0.
The applicants said that the meaning and effect of what
was contemplated in OC I was contained in a letter from
a Mr Grogan, the then manager of industrial relations at
the respondent, which letter referred to some “60 odd
efficiency improvements listed in EBA II are the types of
changes that in the future the company wants to make”.
The submission was that this equally applied to OC II, as
contained in EBA III.

6. It was the submission of the applicants that given the
terms of OC II, and its history, it could not be used by the
respondent to forcibly make employees redundant nor to
forcibly change the classification of an employee. It was
submitted that this course of action was also directly
contrary to commitments given by the respondent during
negotiations for EBA III, as to the use of what became
OC II. There was a further submission by the applicants
that the ongoing change process had never been utilised
by the respondent in the manner now sought to be applied,
to move employees from one department to another
against their will, and to re-classify them.

7. It was also said by the applicants that as the terms of OC
II are ambiguous as to the type of changes contemplated
by it, the Commission, in its interpretation of it, can have
regard to extrinsic materials. It was the ultimate
submission of the applicants that if the respondent wanted
to pursue such a change, then it would have to proceed
by way of negotiations with the relevant employees and
their unions.

8. Not surprisingly, the respondent had a different view of
the matter. Counsel submitted that in accordance with
OC I contained in EBA II, the unions party to EBA II
consented, subject to certain conditions, to permit the
respondent to initiate one to three month trials of changes
in the workplace. If at the conclusion of the trial period
the relevant unions opposed the introduction of the
changes, then application could be made to the
Commission to determine the issue. With the introduction
of OC II within EBA III, the respondent submitted that it
could initiate trials of changes in the workplace from one
to six month periods, subject only to the express

limitations in OC II, despite any objection of the unions.
9. It was submitted by the respondent that pursuant to the

terms of OC II, on 8 September 2000, the respondent
gave notice of its intention to trial the relocation of some
mine worker employees in the MEW from the mine
maintenance department to the mine production
department. It was denied by the respondent that it was
said that contractors would do the work previously
performed by the relocated employees.

10. The respondent also denied that the proposed trial
involves forced redundancies and in that regard,
submitted that the meaning of “redundancy” is to be
interpreted consistent with the terms of clause 31 of
the Iron Ore Production and Processing (Mt Newman
Mining Company Pty Ltd) Award No. A 29 of 1984
(“the Award”), such that there needed to be a
termination of employment, which would not arise
as a result of the proposed trial.

11. In short, the respondent submitted that the proposed trial
is in accordance with OC II and believes that it will
demonstrate improved productivity and other efficiencies
within its operations.

12. As to the terms of OC II, it was submitted by counsel for
the respondent that the terms of OC II were clear and
unambiguous and resort to extrinsic material was both
unnecessary and impermissible. In that connection,
counsel for the respondent made a standing objection to
evidence going to the intention of the parties to OC II,
which objection was duly noted by the Commission.

Issues
13. At least in substantial part, issues arising in this matter

include whether the terms of OC II contemplate the
change as proposed by the respondent. Secondly, if so, a
further issue is whether the proposal falls into one of the
exclusion’s contained in OC II or constitutes “wholesale
contracting out” in the MEW, which was common ground
to not be contemplated by OC II.

Factual Background
14. There was a considerable amount of evidence lead by the

applicants and the respondent in relation to this matter.
For present purposes, I propose to only summarise the
relevant evidence before turning to my findings and
conclusions.

15. The background to the proposed changes was outlined in
the evidence of Mr Geoffrey Knuckey, the respondent’s
manager mine maintenance at Newman. He testified that
the MEW is a section within his responsibility. The MEW
comprises areas including the haul truck maintenance
workshop, operated and staffed by a contractor, Westrac,
and the plant maintenance workshop (“the CAT shop”),
which is operated and staffed by employees of the
respondent in mine worker, tradesperson and apprentice
classifications. The function of the CAT shop is to
maintain mobile plant such as water carts, dozers, front-
end loaders and graders. There were, at the time of these
proceedings, approximately 38 employees and a number
of apprentices employed in the CAT shop, excluding
supervisory and managerial personnel.

16. Of these 38 employees, there are some 13 mine workers
the subject of the proposed trial, whom are referred to as
the “lube crew”. These 13 mine workers comprise nine
employees engaged in lube truck and check point duties
on a full time basis. Of these nine employees, seven of
them drive lube trucks full time. The remaining four mine
workers are relief lube truck drivers, one of whom has
been on light duties since in or about June 2000. The
core duties of the lube truck drivers is to drive lube trucks
in the mining operations, to attend to refuelling,
lubricating and the topping up of coolant and hydraulic
oils for the various pieces of mining equipment used in
the mining operations department. The four relief lube
truck drivers, when not doing relief driving work, engage
in a range of other duties including assisting
tradesperson’s; bucket hardware and ground engaging
tools; assisting with the servicing of mobile equipment
and general cleaning duties around the workshop and
workshop offices.
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17. Mr Knuckey testified that of the nine mine workers and
one tradesperson engaged on lube truck and check point
duties, all, with the exception of four full time drivers,
report to the CAT shop at the commencement of their
shift. The four full time drivers liaise with the production
department and receive instructions for equipment
refuelling. It was Mr Knuckey’s evidence that there are
three lube trucks in the department, with two lube trucks
normally operating on each shift. As well as driving, an
employee may also during a shift have to attend to
refuelling and oiling at the check point, depending upon
production requirements.

18. Mr Knuckey gave evidence as to the reason for the
proposed change. He testified that soon after becoming
responsible for the MEW, he formed the view that there
was insufficient meaningful work for the mine workers
to perform and there appeared to be a lot of unproductive
time. He also said there were some concerns about the
CAT shop being contracted out. This led to Mr Knuckey
reviewing the staff arrangements for the CAT shop. As a
result of this review, Mr Knuckey came to the conclusion
that the optimum manning level in the CAT shop would
be 20 employees for scheduled work and one employee
to cover “peak” work, giving a total of 21 employees. He
therefore concluded that there should be a reduction in
manning levels.

19. A number of meetings were held by senior management,
including those from the production department. The
conclusion from this process was a proposal by the
respondent that the majority of mine workers, including
the lube truck drivers, would be transferred to the mining
operations department “on the hill” on a trial basis in
accordance with OC II. It was intended that the
responsibility for lube truck drivers be transferred to the
production department, and the lube truck drivers be
trained and operate haul truck vehicles in mining
operations, to assist in achieving budgeted total material
movement.

20. Based upon advice Mr Knuckey received, by
memorandum dated 8 September 2000 (exhibit AWU 1)
Mr Knuckey notified the relevant on site union officials
of his intention to relocate the mine worker employees to
the mining department in accordance with OC II,
contained in EBA III. It was proposed that this commence
from in or about mid October 2000. Mr Knuckey and Mr
Spoonheim made a presentation to the relevant site union
convenors a copy of which was tendered as exhibit AWU
2. As to the “why” in the proposal being advanced, the
presentation referred to the MEW having more people
than required to operate at the equivalent efficiency to
contractors; there was a labour shortage “on the hill” and
referred to an ability to optimise lube truck service through
synergies gained by working within the mining
department. As to the “how” in the presentation, this
included reference to people transferring to the mining
department entering as level three and requiring training
and competency on haul trucks/spotting.

21. A number of concerns from onsite union officials arose
from this presentation, and subsequent meetings, including
contracting out of the CAT shop and redundancies. In
relation to the former, Mr Knuckey testified that it was not
the respondent’s present intention to contract out all of the
work done by mine workers and trades people however he
emphasised that the level of productivity in the CAT shop
needed to be at the same level as that performed by
contractors. No guarantees however were given as to the
future. On the question of redundancies, Mr Knuckey said
that this gave rise to heated debate and that the union
convenors present said that the proposed trial was in effect,
a redundancy for those in the MEW. Mr Knuckey responded
to the effect that if the trial proceeded, some mine worker
positions in the CAT shop would become redundant,
however alternative positions were available “on the hill”.
He also advised the convenors that when they were
transferred, they would be reclassified as production
workers. Mr Knuckey said that he later changed his view
on this to the effect that any reclassification would only
occur on the final implementation of the change, not during
the trial.

22. In cross-examination, Mr Knuckey conceded that he told
the MEW employees in the meetings with them that the
majority of the positions in the CAT shop were being
made redundant and that jobs would be available for them
“on the hill”. He also confirmed in evidence that he told
the affected employees that they had no choice under the
respondent’s proposal and that they had to go to the “hill”.

23. The applicants called Mr Beggs to give evidence. He is
employed in the MEW as a mine worker and has been so
employed in that area for about five years. He testified
that in this position he performs a range of duties as a
level three mine worker including servicing plant;
assisting trades persons in the workshop; general duties;
running a fuel depot known as the “checkpoint” and
driving the lube trucks. Mr Beggs referred to the
memorandum of Mr Knuckey dated 8 September 2000
(exhibit AWU 1) and referred to subsequent meetings
between himself, two other site union officials, Messrs
Kumeroa and Stead, and Mr Knuckey.

24. Mr Beggs referred to Mr Knuckey’s comment that in part
the transfer was because of a shortage of labour “on the
hill”. He referred to the respondent’s presentation and he
testified that in response to a question to Mr Knuckey as
to an MEW employee not wanting to transfer he was told
that it was either “a job on the hill or the gate”. Mr Beggs
said that he asked Mr Knuckey if positions in the MEW
were to be made redundant and he was told that they
were. It was Mr Beggs’ evidence in cross-examination
that he was told by Mr Knuckey that he would be moved
to “the hill” as a production worker and he had the distinct
impression that this was not for a trial but he would be
permanently located there. Mr Beggs’ evidence was that
he could distinctly recall the discussion about redundancy
because the conversation became heated on this point. It
was Mr Beggs’ evidence that he applied for a position
with the respondent and was appointed in the MEW and
he did not want to move to “the hill”. This was not a
question of money, even though it appeared he might have
the capacity for greater earnings “on the hill”.

25. Mr Kumeroa has been a production worker level four
and is a convener for the Transport Workers Union. He
gave evidence about discussions with the respondent
about the proposal along similar lines to Mr Beggs. Mr
Kumeroa testified that the union convenors raised with
the respondent, its ability to engage new employees under
EBA III and he said he was told that the respondent was
not in a position to employ anyone under the EBA. Mr
Beggs also referred to this issue in his evidence, and said
that a manager from the respondent, Mr Miller, told him
that the respondent would not employ any more
employees at that point, unless they could do so under
workplace agreements.

26. Mr Kumeroa also gave evidence about the nature of work
done by production employees in the production worker
classification under EBA III. He said that he was broadly
familiar with the work to be done and to obtain level three
production worker competency, requires an employee to
progress from level one and attain the required skills and
competencies. Despite this, Mr Kumeroa said that Mr
Knuckey intended to transfer the MEW employees
straight across to production at level three. As to duration
of the transfer, it was Mr Kumeroa’s evidence that he
was given the distinct impression from the meetings that
the transfer to the production department would be
“forever and a day”. Mr Kumeroa also said that he had
previously been involved in the issuance of “90 day
notices” in relation to contractors, and in his experience,
the respondent has never used ongoing change to
introduce contractors. In his experience, the OC I and II
had been used to introduce changes that did not lead to
surplus employees or the forced reclassification of
employees. Mr Kumeroa gave an example of the
contracting out of the blast crews in this regard.

27. Mr Kumeroa was cross-examined in relation to his role
in the negotiations for EBA III. He testified that he
recollected that the respondent said that it needed to be
able to make changes as were required, on a timely basis
in order that the respondent be cost competitive. He said
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the respondent’s managers during the negotiations, gave
examples as to the sorts of ongoing changes that might
be the subject of the OC II. Mr Kumeroa said that no one
from the respondent told him that these would be the
only items to be included.

28. Evidence was also given on behalf of the applicants by
Mr Stead. Mr Stead has been employed by the respondent
for about 22 years, the last ten years of which as the
convener for the AMWU. Mr Stead gave evidence about
his attendance at the respondent’s presentations
concerning the proposed transfer of employees. He
testified that at the work group meetings the respondent
indicated that the MEW employees were surplus and that
they had no option but to go “to the hill”. Mr Stead also
gave evidence about presentations to the various shifts
involved. He testified that at these meetings people became
vocal. One employee, a Mr Brewer, asked the respondent
whether he was redundant and his job no longer required,
to which Mr Knuckey replied in words to the effect that
he no longer had a job in the MEW and he was redundant.
Mr Stead said that he recalled these issues being raised
because they affected job security.

29. Mr Stead also gave evidence about previous involvement
he has had with ongoing change matters. He testified that
at no stage had the ongoing change provisions been used
to change an employee’s classification, at least forcibly.
He also gave evidence about his involvement in the
negotiations for both EBA II and EBA III. Mr Stead
previously held the position of representative for the
combined union group in these negotiations. Mr Stead
said that during the course of this process, it was never
intended that the ongoing change provisions be used to
fundamentally affect the type of work an employee
performed for example, a tradesperson being transferred
to mining operations.

30. Mr Stead referred to the negotiations for EBA II, and the
respective parties understanding of the use of ongoing
change in that agreement. He referred to the letter dated
10 August 1995 from Mr Grogan noted above. Mr Stead
testified that this letter was written to him in response to
concerns expressed by employees of the respondent as to
the respondent’s anticipated use of the ongoing change
provision in the then proposed EBA II, then under
negotiation.

31. Formal parts omitted this letter provided as follows—
“On a number of occasions over the past weeks I
have been asked to clarify the Company’s antici-
pated use of the “Ongoing Change” Agreement in
the proposed EBA II. The company wants to have
the ability to make timely changes in our operations
that improve workplace efficiency. The sixty (60) odd
Efficiency Improvements listed in EBA II are the types
of changes that in the future the Company wants to
make on a timely basis ie. not wait every two (2)
years.
The “Ongoing Change” Agreement is about
workplace efficiency, not about general conditions
of employment such as Housing.
I believe these issues have been debated through our
negotiations, but I want to make it clear in writing
to you the Company’s position on the “Ongoing
Change” Agreement as we progress through to rati-
fication of the Agreement.”

32. It was Mr Stead’s evidence that nothing within the “sixty
(60) odd Efficiency Improvements” referred to in this
letter involved the unilateral transfer of employees from
one classification to another.

33. Mr Stead also said that he was involved in the negotiations
for EBA III. He testified that nothing was said in those
negotiations to expand the types of changes contemplated
to be the subject of ongoing change, from those set out in
exhibit AWU 8. It was Mr Stead’s evidence that in his
experience to date, no other changes had been put in place
by the respondent using the ongoing change provisions,
other than those types of changes referred to in exhibit
AWU 8. In the past, other methods had been used by the
respondent such as the “Surplus Employees Agreement”,

and the contractors’ clause in the Award. In this regard,
Mr Stead referred to the out sourcing of the machine shop
that occurred in mid 1999, set out in a memorandum to
him dated 26 February 1999 from the then manager mine
maintenance (exhibit AWU 9). This change took place
after EBA II came into effect. In this example, it was Mr
Stead’s evidence, that no employee was forced to transfer
to other departments or to change classifications but rather,
options including voluntary redundancies and alternative
decisions were canvassed. In cross-examination, Mr Stead
accepted that a trial may not necessarily fix anything in
stone and that the possibility of the respondent reverting
to the previous arrangements could not be ruled out.

34. On behalf of the applicants, evidence was also adduced
from Mr Llewellyn. He testified that he became aware,
as the assistant branch secretary of the AWU, of the
respondent’s proposal from Mr Beggs, the AWU convener.
Mr Llewellyn said that he was informed at that point that
the respondent intended to use contractors to cover the
work that could not be performed by employees of the
respondent, in the MEW. In his opinion, this meant that
the respondent was “manning up for the troughs and
would require labour to cover the peaks” in the MEW.
Various meetings took place involving himself and
representatives of the respondent. Mr Llewellyn testified
that he told the respondent’s management in these
meetings that if the respondent intended to simply move
the lube truck then there was little that the unions could
to as that would fall within the ongoing change provisions.
He said however, for the respondent to forcibly move the
MEW employees, including other than the lube truck
drivers, and “back fill” those positions by using
contractors, then that was not a course contemplated by
the ongoing change provisions.

35. In relation to the presentation contained in exhibit AWU
1, Mr Llewellyn said that he discussed his concerns with
Mr Knuckey. His concern was that with the reduction in
employees in the MEW, there would be a corresponding
need to engage contractors to undertake breakdown work,
as this had not been factored into the respondent’s
manning assessment. Mr Knuckey told him that if the
respondent’s employees could not perform the work,
contractors would perform it, as was presently the case.
Mr Llewellyn’s evidence also was that in one of the
meetings where Mr Kumeroa was present, Mr Kumeroa
asked the respondent what it would do if it “lost the change
issue”. It was said according to Mr Llewellyn, by Mr
Keddie, the human resources manager that the respondent
would give the employees one weeks’ notice and transfer
them. If they refused to go then they would be stood down
for refusal of duty and their employment would be
terminated.

36. The history of negotiations leading to OC II and its
predecessor in EBA II was adduced on behalf of the
applicants through Mr Bruce Gibson, previously a
convener with the AWU and Mr John Johnston, a convener
with the TWU. Mr Gibson testified that he was involved
in negotiations for EBA III as a part of the single
bargaining unit representing the AWU at Newman. He
said that he took detailed notes during the negotiations.
Mr Gibson testified that ongoing change was an issue of
considerable debate during the negotiations. The
respondent indicated that it wished to change a number
of issues in relation to OC I for the new enterprise
agreement. These issues included reference to contractors,
redundancies and transfer from 12 to 8 hour shifts. These
matters were noted by Mr Gibson in his notes of the first
day of negotiations on 21 October 1997 and annexed as
“BG1” to his witness statement.

37. Mr Gibson referred to a number of specific examples of
ongoing change discussed at the meeting that were sought
by the respondent. In the case of Newman, examples
included roster changes in field services; Pondy Point
check point oil changes; topsoil removal; a new ANFO
storage facility—contractor operated; roster system water
services; fitters driving gear off the hill; and OHP clean
up. None of these issues cited as examples, would have
or did on Mr Gibson’s evidence, result in any displaced
employees or the forced transfer of employees between
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departments or classifications. These examples were also
referred to in Mr Gibson’s notes contained in “BG1”. On
the third day of negotiations, Mr Gibson said that
agreement was reached between the parties in relation to
a number of matters including a change to enable
voluntary redundancies to occur under ongoing change.
Whilst the issue of the use of contractors was not agreed,
Mr Gibson said that the respondent undertook that it
would not use the ongoing change provisions to
“wholesale contract out” a section of its operations. If
this were to occur, then the relevant provisions of the
Award would be utilised.

38. Mr Gibson gave evidence of some discussions in relation
to transfers within departments, but those were not
particularly successful, apparently. It was Mr Gibson’s
testimony that in his experience, there has never been an
ability for the respondent to direct an employee to move
from one department to another or one classification to
another, using the ongoing change provisions. Moreover,
he said that this issue was expressly raised during the
negotiations and it was put by the respective unions that
there could be no change to an employee’s classification
during a trial period using the ongoing change provision.
He said that it was put that employees would be used
within their classification during the trial, if they became
surplus to requirements. Mr Gibson testified that there
was never an alternative position put that would change
the unions view about this. Mr Gibson said that Mr Keddie
on behalf of the respondent indicated that this was agreed
and his notes of the meeting on 25 November 1997
(“BG4”) reflected this. He said that at this point in the
discussions, the unions collectively made it plain to the
respondent that they would not accept a position that
ongoing change be used to change a person’s
classification. This raised amongst other issues, deskilling
of employees. Mr Gibson said the respondent accepted
this and had they not, he believed that the respondent
understood that the unions would have collectively
opposed it fervently, at the time.

39. As to events after the introduction of EBA III, Mr Gibson
referred to a number of changes introduced by way of
the ongoing change provisions. He said none of these
involved the unilateral forced transfer of employees. An
example he gave involved the proposal that the blast crew
functions be put out to contract. He said that this was
done under the contractor provisions of the Award and
those employees made surplus were given the option of
voluntary redundancies or the choice of positions on a
trial basis, with the ability to change positions or to access
voluntary redundancy if they did not wish to remain in
those positions. It was Mr Gibson’s evidence, that in all
the time in which he was a site representative, which was
from 1990 until 1998, there had never been a situation at
Newman where surplus employees arising from an
efficiency measure, were forcibly transferred to other
classifications and in other departments. He said that on
each such occasion, those employees affected were offered
either a voluntary redundancy or a choice of other
positions.

40. Also called to testify on behalf of the applicants was Mr
John Johnston. He has been employed by the respondent
since in or about June 1995. He is presently a convener
with the TWU which position, as a site representative, he
has held in various capacities since in or about 1987.
Additionally, since that time, Mr Johnston has been
involved in negotiations with the respondent in relation
to the restructuring 1 and restructuring 2 negotiations,
prior to the first enterprise bargaining agreement in 1993.
Since that time, Mr Johnston has been involved in
negotiations for the 1993 agreement and EBA II and EBA
III.

41. Mr Johnston said that during negotiations for EBA II,
the issue of ongoing change was raised by the respondent,
as the respondent did not want a “bank up” of efficiency
items from one set of enterprise agreement negotiations
to another. Mr Johnston took detailed notes at the
negotiation meetings and testified that the respondent
made it clear that what it envisaged by way of ongoing
change was implementation of the “60 odd issues that

had been saved for EBA II”. According to Mr Johnston,
Mr Grogan on behalf of the respondent explained that
the ongoing change provision would only have
application to non-Award issues and would not involve
contracting out of the Award. He testified that the question
of ongoing change was further raised later in the
negotiations, with the respondent re-stating its earlier
position in relation to types of changes envisaged in the
“60 odd items” that had previously been raised.

42. Mr Johnston said that the question of re-classification of
employees was considered by the unions to be an Award
issue and not one contemplated by the ongoing change
provisions. He testified that this was highlighted when at
some point later in the negotiations, a manager of the
respondent in Newman, indicated that the respondent
could use the ongoing change process for any issues that
were disagreed and not caught by the specific exclusions
in the agreement. Mr Johnston’s evidence was that this
caused considerable disquiet, resulting in Mr Grogan’s
letter already referred to (exhibit AWU 8).

43. It was Mr Johnston’s evidence that this letter again
affirmed the types of issues contemplated by the ongoing
change provisions and they were not to affect general
conditions of employment, but be restricted to workplace
efficiency measures. Mr Johnston testified that exhibit
AWU 8 gave the unions a degree of comfort and said that
at the meeting, it was put by the respondent that there
was no “hidden agenda” in relation to the ongoing change
issue. Mr Johnston recorded this observation in notes of
a meeting on 21 September 1995, as annexure “JJ 7” to
his witness statement.

44. During discussions for EBA III in 1997, the issue of
ongoing change was raised again. At those negotiations,
Mr Johnston said that there were some changes made
generally consistent with the evidence of Mr Gibson, as
reflected in Mr Johnston’s notes of the meetings. Mr
Johnston also testified that one of the major issues arising
out of these discussions was that the ongoing change
provision would not be used for “wholesale contracting
out” of a particular work area. Mr Johnston said that the
flavour of the negotiations from both sides was based on
trust. The unions suggested a preamble to the ongoing
change provision as to what it meant, however the
respondent’s position was that the unions should “trust
them” in respect of this issue.

45. The evidence of Mr Johnston also was that a commitment
was made by Mr Wheeler of the respondent, that if
employees were displaced as a result of ongoing change
during a trial, the respondent would find an alternative
position with no loss of earnings and at the end of the
trial, offer redundancy or re-deployment in accordance
with the Surplus Employees Agreement. He said that this
would involve an offer of either a redundancy or a choice
of available positions.

46. It was Mr Johnston’s evidence that for the entire period of
his employment, he had never known of a situation where
an employee was forced to move from one area to another
against his or her will. Furthermore, in cross-examination,
Mr Johnston said that the issue of re-classification of
employees arose in both EBA II and EBA III negotiations
and that the ongoing change provision would not be used
for this purpose. In re-examination, Mr Johnston testified
that nothing was said by the respondent in EBA II or EBA
III negotiations, to suggest that the ongoing change
provisions had a broader reach than the types of changes
contemplated by AWU 8.

47. For the respondent, evidence was adduced as to the
development of the various industrial agreements and OC
I and OC II, from Mr Michael Wheeler, employed by the
respondent as its manager employee relations. Mr Wheeler
was also involved in negotiations in relation to the 1993
enterprise agreement and EBA II and EBA III, and was
in the latter, the lead negotiator for the respondent. He
outlined in his evidence a detailed of history of the various
industrial instruments applicable at the respondent. Mr
Wheeler outlined the background to negotiations for EBA
II and OC I contained within it. Mr Wheeler testified that
the objective of the respondent with OC I, was to improve
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and streamline the method of introducing change in the
respondent’s business, in a timely fashion, with any
disputes in relation to such changes being dealt with in
this Commission at the end of the trial period introduced.
He said that one of the benefits of the trial period, was
that any subsequent dispute referred to the Commission
could be determined on at least in part, what had emerged
from the trial process, rather than speculation as to what
may or may not have occurred if the proposed change
was to be implemented.

48. It was Mr Wheeler’s evidence that as a result of the
negotiations surrounding OC I, anything that fell short
of the specific limitations appearing in the footnote to
the agreement, would be allowable as a trial matter. The
respondent emphasised in the negotiations the ability for
it to implement change in a timely fashion. It was Mr
Wheeler’s understanding that the reference to “contracting
out of the Award” in both OC 1 and OC II, were references
to the respondent not implementing a trial which would
have a detrimental effect on employee entitlements such
as reducing salary payments, allowances, leave provisions,
and such like.

49. As to EBA III, Mr Wheeler testified that a major focus of
these negotiations was on changes to OC I. Those changes
principally involved an extension of the trial period from
a maximum of three months to a maximum of six months;
a change to the redundancy footnote to only exclude
forced redundancies; deletion of the exclusion regarding
the introduction of contractors to permanently replace
employees (however a commitment was given that this
would not be used to contract out an entire work area);
the inclusion of employees displaced during a trial being
found other duties and an acknowledgement that transfers
from shift work to day work exists under the Award.

50. Mr Wheeler referred to a number of examples of changes
under OC II. These included changes to “smoko” breaks
at Newman, the use of contractors at Finucane Island and
the outsourcing of a tradesperson’s work at the locomotive
workshop in Port Hedland. As to the issue of re-
classification, Mr Wheeler expressed the view that he
considered there was no limitation in the Award or various
enterprise agreements in relation to the re-classification
of employees, however he added that he was not aware
of it previously occurring other than by consent. Mr
Wheeler said that to his knowledge the question of re-
classification did not arise in the negotiations for EBA
III when dealing with OC II. However, he said that Mr
Keddie, who made certain comments during the

negotiations referred to above, had authority to put and
discuss matters within his area of responsibility. He
accepted that what was in Mr Gibson’s notes as set out in
annexure “BG 4”, could have been said during these
negotiations.

51. In relation to reference made by witnesses called on behalf
of the applicants to the “Surplus Employees Agreement”,
Mr Wheeler testified that this agreement is an unregistered
agreement entered into specifically for the closure of the
power plant in Newman in 1987. He said that this
agreement had not been applied or relied upon since he
commenced employment with the respondent in 1992
however, he said that the respondent has applied income
maintenance.

52. In cross-examination, Mr Wheeler said that there have
been a number of long standing exclusions from ongoing
change, including housing, safety and the issue of staff
doing wages work. I pause to note that none of these
exclusions are expressly referred to in either OC I or OC
II. It was Mr Wheeler’s evidence that the negotiation of
OC II was a “new ball game” and that the commitments
expressed in exhibit AWU 8, no longer had application
to OC II. However, he accepted in evidence that at no
time during the negotiations did the respondent indicate
that with the new ongoing change provisions, “all bets
were off” as it was put, from the previous arrangements,
nor that the commitments given previously as expressed
in exhibit AWU 8, no longer had application.

Consideration
53. The first issue to consider are the respective rights and

obligations of the parties as provided in EBA III. It would
appear that clauses 3.0—Ongoing Change Agreement II,
clause 4.0—Continuous Improvement and clause 10.1
of clause 10.0—Term, Scope and Operation of
Agreement, bear upon this issue and relevantly provide
as follows—

“3.0—ONGOING CHANGE AGREEMENT II
The parties to this Agreement agree that ongoing
change to improve business efficiencies has to be
implemented for BHP Iron Ore to remain competi-
tive in the Iron Ore industry. The procedure set out
over the page is an improved version of the original
Ongoing Change Agreement contained within En-
terprise Bargaining Agreement II.
The procedure is designed to ensure timely intro-
duction of change to allow BHP Iron Ore the ability
to compete on an equal basis.

“ONGOING CHANGE” AGREEMENT II
Company may originate change

Unions to be notified of any issue/change

Without prejudice discussions if required (30 days maximum) (Written notification to both site and state union representatives)

AGREEMENT DISAGREEMENT

Company
IMPLEMENTATION COMPANY DECIDES NOT

TO PROCEED
TRIAL PERIOD * nominates 1 - 6

MONTHS
Dependent on issue

At end of trial period, either of the following will occur

Company decides not to proceed
to full implementation

Full implementation During last 2 weeks of the trial period,
the union(s) make application to the

WAIRC, provided that with effect from
22 November, 1997 it is required that

persons involved in the question,
dispute or difficulty shall confer among

themselves and make reasonable
attempts to resolve questions, disputes

or difficulties before taking those
matters to the Commission.

� Parties accept ultimate outcome from
WAIRC

� Application must be registered in
WAIRC.  Trial period follows its

normal path and continues until matter
is resolved

PLEASE NOTE:
1. Does not allow contracting out of the award
2. Not used for:

a) Manning changes that involve forced redundancies c) Role of convenors, industrial time, union meetings
b) Individual performance/discipline d) Transfers from 12 hour shiftwork to 8 hour days #

* Employees displaced during a trial period will be found other duties.
# The parties acknowledge the ability for transfers from shiftwork to daywork exist under the award.
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4.0—CONTINUOUS IMPROVEMENT
The parties to this agreement recognise and accept
the need for every employee to contribute to BHP
Iron Ore by continuously improving its processes and
methods of working to remain competitive.
This means that the parties will continue with im-
provements and commitments made under previous
agreements such as Stage I and II Restructuring and
Enterprise Agreements I and II.
It also means that the parties are committed to rec-
ognising, adapting and implementing best practice
wherever practical to ensure that BHP Iron Ore can
compete in areas of—

(a) Reliability
(b) Quality Performance
(c) Cost Competitiveness

One of the ways that BHP Iron Ore will achieve these
objectives is to institute processes, systems or struc-
tures at a workgroup level to allow discussion and
resolution of business issues. This focus may take
into account the following—

(a) Exploration of opportunities to improve effi-
ciency within the workgroup.

(b) Identification of performance levels against
Key Performance Indicators.

(c) Examination of means of achieving and moni-
toring these performance levels.

(d) Implementing changes in accordance with
SELL (Safe Efficient Legal Logical) Princi-
ple.

BHP Iron Ore will benefit from improved perform-
ance due to employee involvement in continuous
improvement (eg reducing costs, improving reliabil-
ity and enhancing quality).
This will allow employees to benefit from greater
involvement in determining workplace practices,
increased job satisfaction and increased employment
security.

10.0—TERM, SCOPE AND OPERATION OF
AGREEMENT

10.1 Title and Relationship to Award and Enterprise
Bargaining Agreement—

10.1 This Agreement shall be known as the BHP
Iron Ore Enterprise Bargaining Agreement
1997.

10.1.2 The terms of this Agreement shall, to the
extent of any inconsistency, supersede, re-
place and prevail over the provisions of the
Iron Ore Production and Processing (Mt
Newman Mining Co Pty Ltd) Award No
A29 of 1984 (the “Award”)

10.1.3 Subject to subclause 10.1.4 below, the
terms of—

• The BHP Iron Ore Enterprise Bargain-
ing Agreement of 1995 (No C 339/
1995);

• The BHP Iron Ore Enterprise Bargain-
ing Agreement of 1993 (No C 314/
1993); and

• The BHP Iron Ore (Goldsworthy) En-
terprise Bargaining Agreement of 1994
(No C 228/1994)

Shall be binding upon all employees of
BHP Iron Ore employed at the Mount
Newman Joint Venture and the Mount
Goldsworthy Mining Associates Joint Ven-
ture as the case may be.

10.1.4 The terms of this Agreement shall, to the
extent of any inconsistency, supersede, re-
place and prevail over the provisions of —

• The BHP Iron Ore Enterprise Bargain-
ing Agreement of 1995 (No C 339/
1995);

• The BHP Iron Ore Enterprise Bargain-
ing Agreement of 1993 (No C 314/
1993); and

• The BHP Iron Ore (Goldsworthy) En-
terprise Bargaining Agreement of 1994
(No C 228/1994)”

54. The relevant principles in relation to the interpretation of
awards and other industrial instruments are well
established. This involves a reading of the instrument itself
and the words being given their ordinary and natural
meaning: Norwest Beef Industries Limited v Australian
Meat Industries Employees’ Union WA (1985) AILR 73;
Nationwide News (trading as Sunday Times) v Printing
and Kindred Industries Union (WA Branch) and Anor
(1988) AILR 358. Additionally, industrial instruments are
to be generously construed and this is particularly the
case when considering the terms of an industrial
agreement, which arises from the consensus of the parties:
AITCO v Federated Liquor and Allied Industries
Employees’ Union (1988) AILR 382.

55. In the case of industrial agreements, with which the
Commission is here concerned, the principle of “generous
construction” has even more relevance. In AITCO, noted
above, the South Australia Industrial Court, when dealing
with the issue of interpretation of an industrial agreement
said—

“We are here construing not an award of the Com-
mission but an industrial agreement, which results
from consensus between the parties. In construing
such a document we must, by viewing the matter
broadly and giving heed to every part of the agree-
ment, endeavour to give it a meaning which is
consistent with the general intention of the parties
to be gleamed from the document as a whole.”

56. With respect I agree with that view and consider that it
should apply in the present circumstances. In my opinion,
clause 3.0—Ongoing Change Agreement II must be
interpreted within the terms of EBA III as a whole. I do
not agree with the submission of counsel for the
respondent that in effect, the terms of OC II should be
viewed as a stand-alone agreement, apart from the
remainder of EBA III.

57. In my opinion, the terms of OC II, when read in the
context of EBA III as a whole, are not clear and
unambiguous and resort to appropriate extrinsic material
is permissible. In this regard it is trite to observe that in
construing industrial awards and agreements, regard can
be had to the history and surrounding circumstances in
which the particular instrument came into being: Pickard
v John Heine and Son Ltd (1924) 35 CLR 1. In this
context, evidence of the intentions of the parties to the
relevant industrial instrument can be referred to although,
as counsel for the respondent quite correctly pointed out,
caution must be exercised in this regard, to ensure that
this relates to common intention and not merely the
subjective intention of one or the other, in terms of what
each may have hoped they would have achieved from
their endeavours: Hume Pipes case 11 SAIR 1; Printing
and Kindred Industries Union and Ors v Davies Brothers
Ltd (1986) 18 IR 444. This is not to say however in my
opinion, that commitments given and/or understandings
reached during the course of deliberations in the reaching
of an industrial agreement, may not be relevant to its
subsequent interpretation.

58. It is not in contest, and I find, that the respondent’s
proposal involves the effective abolition of positions
within the MEW and the ultimate re-classification of those
employees as production employees within the
respondent’s mining operations. In particular in this
regard, I refer to the cross-examination of Mr Knuckey
noted above, where he said that the position he put at the
meetings with the MEW employees was that the majority
of the positions in the CAT shop were redundant, but
employees would have jobs with the respondent “on the
hill”. As I have noted, he also conceded in cross-
examination that the affected employees would have no
choice with the change and they would have to go “to the
hill”.
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59. In my opinion, from the plain language used in clause
3.0—Ongoing Change Agreement II, the purpose of OC
II is to facilitate the timely introduction of change at the
respondent’s operations in terms of worksite efficiencies.
This provision however does not, in my view, permit
changes of an unlimited nature. The terms of the ongoing
change provision must be read within the terms of EBA
III and its predecessors, with the terms of the Award, and
with the terms of an employee’s contract of employment.
It is clear by the terms of clause 10.1, set out above, that
EBA III, which includes OC II, is to be read subject to
the provisions of the earlier enterprise bargaining
agreements and the Award. Furthermore, by the plain
terms of the provisions of clause 4.0—Continuous
Improvement, when read with clause 10.1, it is clear in
my opinion, that the parties have agreed and committed
to maintaining improvements and commitments given
under the previous industrial agreements, which must by
definition, in the case of EBA II, include those given in
relation to OC I.

60. In terms of EBA II, of which OC I is a part, the manner
of application of OC I, in terms of the subject matter
contemplated, was referred to in exhibit AWU 8. By the
structure of EBA III, in my opinion, this is not abandoned
on the contrary, the plain language used in particular in
clauses 3.0, 4.0, and 10.1, points in the opposite direction.
In my view, the reference to “improved version” in clause
3.0 of EBA III is a reference to those specific changes
agreed upon during the course of the EBA III negotiations
to which I have made reference above when dealing with
the evidence led in these proceedings. In other respects, I
am not persuaded that OC II represents in some form, a
“radical” departure from the prior arrangements. Clearly,
the content of exhibit AWU 8 reflects the types of changes
intended for illustrative purposes. They are not, in my
view, the only changes that may be implemented.
However, it is changes of that kind, which are relevant
and clearly were comprehended by the parties at the time.

61. If it was the intention of the respondent to dramatically
alter the common understanding as to how ongoing
change would be utilised for the future, as opposed to
how it was applied in OC I, during the EBA III
negotiations, then that should have been clearly and
unambiguously articulated and should have been the
subject of negotiations, in an attempt to expand the scope
of application of the ongoing change provision.

62. On the evidence, I find that this did not occur, and the
respondent’s subjective intention to create a “new ball
game” is something that was never expressly dealt with
by the parties.  In my view, such an intention would fall
foul of the very objection raised by Mr Power, as going
to the subjective intent of a party and not a common
understanding between parties. The common
understanding on the issues the subject of this dispute
supports the contentions of the applicants and the
intervenors. Moreover, the position of the respondent is
in my view, contrary to the proper construction of the
relevant provisions of EBA III, to which I have referred
above, which expressly preserve and apply previous
arrangements unless inconsistent. In my opinion, from a
plain reading of clause 3.0—Ongoing Change Agreement
II, there is nothing inconsistent with the construction that
I consider is to be preferred, that would give effect to the
respondent’s position.  The language used in clause 3.0
points to the focus of OC II as being on worksite based
efficiencies being introduced in a timely fashion.

63. Whilst it is not necessary to do so for the purposes of
considering the meaning and effect of the ongoing change
provisions, I merely refer in passing to the transcript of
proceedings leading to the registration of EBA III, which
confirm the views I have expressed above.

64. In terms of the re-classification issue, the change proposed
by the respondent amounts to a substantial variation to
the affected employee’s contracts of employment. If such
a change were effected unilaterally, it would, in my
opinion, constitute a repudiatory breach of contract at
common law: Westen v Union des Assurances de Paris
(unreported, Industrial Relations Court of Australia per

Madgwick J 28 August 1996); Quinn v Jack Chia
(Australia) Ltd (1992) 1 VR 567. I am not persuaded that
either the Award or other provisions of EBA III permit
this course. Nor am I of the view, that this is a course of
conduct contemplated by OC II. One would have thought
that if such a major change was to be permissible using
the ongoing change provisions, then very clear words
would be found in the agreement to enable such to occur.
There is nothing in the language used in clause 3.0 that
suggests that this is the case, in my view.

65. Furthermore, the terms of the Award point in the opposite
direction to the submissions of the respondent on this
issue. By clause 5(11) of the Award, the employer “may
direct an employee to carry out such duties as are within
the limits of the employee’s skill, competence and
training. An employee may with his or her consent be
transferred from one level to another by giving one weeks
notice of transfer” (my emphasis). Regardless as to
whether this means only within each grouping of
classifications or otherwise, such a change can however,
only be made by consent.

66. To the extent that it is necessary to do so, I also refer to
the evidence lead on this particular question. I am satisfied
and I find that the matter of re-classification was raised
in the negotiations, particularly leading to EBA III. I
accept, that a commitment was made by the respondent
that the ongoing change provision would not be used to
re-classify an employee. I reach this conclusion
additionally having regard to the history and surrounding
circumstances of OC I and OC II, and the commitments
and undertakings given leading to common
understandings, during the course of negotiations leading
to those agreements.

67. In submissions, counsel for the respondent referred to
the fact that notes contained in OC II refer to “employees
displaced during a trial period will be found other duties.”
In my view, this does not provide support for the
respondent’s arguments. It is clear that this provision is
directed to displacement as a consequence of the trial
and of a change, which otherwise falls properly within
the scope of OC II. It does not support the conclusion
that the respondent may introduce “displacement”, as the
purpose of the change itself. There is a substantial
difference in my opinion, between displacement of an
employee as a consequence of a permitted change being
introduced, and displacing an employee by way of a
unilateral variation to an employee’s contract of
employment, against an employee’s will.

68. In view of my conclusions as to the scope of OC II, and
my reasons below, it is not necessary for me to express a
concluded view on whether the changes envisaged
constitute a “wholesale contracting out” of the MEW. It
would appear that whilst there is no doubt a substantial
reduction in manning levels proposed, and an increase in
the level of the engagement of contractors as a
consequence, it is probably not the case, at least from the
evidence, that the entire department is to be affected in
terms of what was agreed to be not caught by the ongoing
change provisions.

69. Finally, if it could be said that the changes proposed by
the respondent are comprehended within the terms of OC
II, then in my opinion on the evidence, the changes
proposed involve a forced redundancy and are in any
event, expressly excluded by the terms of OC II itself.
The respondent in its outline of submissions denied that
the trial involved a forced redundancy because the
meaning of “forced redundancies” is to be interpreted in
accordance with clause 31—Redundancy of the Award,
defined to refer to where an employee’s employment is
to be terminated. The submission was that as no
employee’s employment is to be terminated during the
trial period, then there was no “forced redundancy”.
During the course of these proceedings Mr Power
conceded however, and properly so in my view, that the
definition of redundancy contained in clause 31—
Redundancy of the Award, is one confined to “for the
purposes of this clause”. In other words, the clause
contains a deeming provision, which spells out by the
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definition, what is redundancy for the purposes of the
application of the conditions set out in clause 31 of the
Award as a whole.

70. It is trite to observe that the meaning of “redundancy” is
not limited to the circumstance where an employee is
dismissed. It may well be the case that the job becomes
redundant but not an employee, which still in terms of
the common law definition, constitutes a redundancy: R
v The Industrial Commission of South Australia; ex parte
Adelaide Milk Supply Co-operative Ltd (1977) 44 SAIR
1202 at 1205. On the evidence, it was clear that the
affected employees would have no choice in accepting
the respondent’s proposal. The changes contemplated
clearly in my view, involve a forced change which have
the effect of abolishing positions in the MEW, previously
held by employees engaged in that section, with those
employees then transferring to different positions “on the
hill” in the respondent’s production department.

71. For all of the foregoing reasons, in my view, the change
proposed by the respondent is one that should be the
subject of negotiations between the respondent and the
relevant employees affected and their unions, and is not
one that should be introduced using OC II.

72. I declare accordingly.
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_________________________________________________________________________

Result Declaration issued.
Representation
Applicants Mr M Llewellyn for the Australian

Workers’ Union, West Australian Branch,
Industrial Union of Workers & Mr R
Burton for the Transport Workers’ Union
of Australia, Industrial Union of Workers,
Western Australian Branch;

 Interveners Mr C Young for the Communications,
Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied
Workers Union of Australia, Engineering
and Electrical Division, WA Branch; The
Construction, Mining, Energy
Timberyards, Sawmills and
Woodworkers Union of Australia,
Western Australian Branch & The
Automotive, Food, Metals, Engineering,
Printing and Kindred Industries Union of
Workers, Western Australian Branch

Respondent Mr T Power of counsel and with him Mr
H Downes as agent

_________________________________________________________________________

Declaration.
HAVING heard Mr M Llewellyn on behalf of the Australian
Workers’ Union, West Australian Branch, Industrial Union of
Workers and Mr R Burton on behalf of the Transport Work-
ers’ Union of Australia, Industrial Union of Workers, Western
Australian Branch and Mr C Young on behalf of the Commu-
nications, Electrical, Electronic, Energy, Information, Postal,
Plumbing and Allied Workers Union of Australia, Engineer-
ing and Electrical Division, WA Branch; The Construction,
Mining, Energy Timberyards, Sawmills and Woodworkers

Union of Australia, Western Australian Branch and the Auto-
motive, Food, Metals, Engineering, Printing and Kindred
Industries Union of Workers, Western Australian Branch and
Mr T Power of counsel and with him Mr H Downes as agent
on behalf of the respondent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby declares—

THAT the respondent’s proposed transfer that would
lead to a reclassification of 12 employees from the re-
spondent’s MEW section to the mining operations at its
Mt Newman site for a six month trial is one that should
not be progressed through the ongoing change provisions
of the BHP Iron Ore Enterprise Bargaining Agreement
number AG 333 of 1997 but rather is one that should be
the subject of further discussions between the respond-
ent, the affected employees and the relevant unions.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.
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Representation
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_________________________________________________________________________

Supplementary Reasons for Decision.
1. On 21 March 2001 the Commission published its reasons

for decision finding that the dismissal of Mr Jones was
harsh, oppressive and unfair. At the same time, a minute
of proposed order issued, declaring amongst other things,
that the dismissal was unfair and ordering that the
respondent reinstate Mr Jones in its employment. By letter
dated 23 March 2001, the solicitors for the respondent
notified the Commission of its agreement to pay
compensation instead of reinstating Mr Jones, in reliance
upon s 23A(1a)(b) of the Industrial Relations Act 1979
(“the Act”). On 29 and 30 March 2001, the Commission
heard submissions from the parties in relation to this issue,
including an application by the respondent for the
Commission to exercise its powers pursuant to s 27(1)(u)
of the Act. Furthermore, submissions were invited by the
Commission from the parties, as to whether the issues
raised by the respondent required it to seek and obtain
leave to re-open its case.

2. At the conclusion of the proceedings, I announced my
decision granting the respondent leave to re-open its case,
declining to exercise its discretion pursuant to s 27(1)(u)
of the Act, and declining to adopt a different view to that
adopted by the Commission as presently constituted in
relation to s 23A(1a)(b) of the Act, as expressed in
Australian Workers Union v Cockburn Cement Ltd (1999)
79 WAIG 1227. My reasons for so concluding can be
shortly stated as follows.
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3. Given that the Commission in this matter has heard the
parties to the proceedings fully, the party’s cases have
closed, and the Commission has published its reasons
for decision and a minute of proposed order, in my view,
the respondent did require leave to re-open its case to
agitate the s 23A(1a)(b) issue. This is so notwithstanding
the submissions of the respondent that it was entitled as
of right, to agree to pay compensation at any time up
until the final order of the Commission issued.

4. The principles in relation to the discretion of a court or
tribunal to grant leave to re-open a party’s case are well
established. In accordance with the principle of finality
of litigation, the Commission’s discretion to grant leave
to re-open should be exercised sparingly and only on very
good grounds. This is particularly so where the
Commission has heard a case in its entirety and delivered
its reasons for decision and a minute of proposed order.
At issue is the interests of justice and prejudice to the
other party to the proceedings: Jingellic Minerals NL v
Beech Petroleum NL (1991) 5 SASR 424; Singh v Crafter
(FC WASCA 1990, unreported lib no 8434). In such a
case, the party seeking leave to re-open bears a heavy
burden to demonstrate the case to re-open. A decision to
not call evidence or to not deal with issues that could
have been dealt with in the proceedings, will weigh
heavily against the exercise of the discretion: Smith v.
NSW Bar Association (No 2) (1992) 176 CLR 256; Home
Management Maintenance Pty Ltd v Doyle (1992) 107
FLR 225.

5. In the present case, which was heard over a number of
days, the respondent had been on notice from the outset
that the applicant sought on behalf of its member, the
remedy of reinstatement. The applicant never raised the
question of compensation. Because it was never raised,
neither the applicant nor the respondent led any evidence
as to compensation, it not being a matter in issue in the
proceedings. It was clearly open for the respondent at
any time prior to the conclusion of the proceedings, to
agree to pay compensation instead of reinstating or re-
employing Mr Jones pursuant to s 23A(1a)(b) of the Act,
in the event that the Commission found against it. It chose
not to do so.

6. In light of the above principles, but for the concession by
counsel for the applicant on the hearing of the present
application, that the matter raised in the respondent’s
solicitors letter of 23 March 2001 was properly before
the Commission, I would have declined leave to re-open.
I would not have been persuaded that there was any good
reason, consistent with the above principles, why leave
should have been granted. In my opinion, it would be
wrong for the Commission to permit a party to re-open
its case in the present circumstances, without there being
an exceptionally good reason to do so.

7. Clearly, to grant leave as a matter of course and to entertain
the submissions as put by the respondent in relation to
compensation, equally invites the applicant to seek leave
to re-open its case to adduce further evidence, either in
relation to the applicant’s preparedness to be reinstated
or re-employed as opposed to receiving compensation,
alternatively, to lead evidence as to loss and injury, which
it would be required to do in order to found any award of
compensation in any event. This may well in turn, lead to
the respondent to seek to adduce fresh evidence as to the
question of loss and injury, bearing in mind the onus on
a respondent in matters such as these, to establish that an
applicant has failed to properly mitigate his or her loss.
Clearly, there would be no finality to the proceedings,
and matters could simply continue on well after the
Commission’s reasons for decision and minute of
proposed order had been published. In my opinion, this
approach would clearly offend against the well-
established principles as outlined above. The continued
existence of s 23A(3) in the Act, following the enactment
of s 23A(1a)(b), only serves to emphasize the point.

8. As to the s 23A(1a)(b) issue, counsel for the respondent,
in detailed and careful written and oral submissions,
submitted that the effect of this provision of the Act was
to extinguish the Commission’s power to order the

reinstatement or re-employment of an unfairly dismissed
employee. In this respect, reliance was placed by the
respondent on decisions of Gregor C in Harwood v
Pearlside Investments Pty (1998) 79 WAIG 275 at 278-
279 and also on what was submitted by counsel for the
respondent to be obiter dicta of the Industrial Appeal Court
in City of Geraldton v Cooling (2000) 80 WAIG 5341. It
was also submitted by the respondent that the decision of
the Commission as presently constituted in Cockburn
Cement should not be followed.

9. With respect, I disagree with the approach of Gregor C
that he adopted in Harwood in relation to this issue.
Further, I was not persuaded by the submissions of
counsel for the respondent to adopt a view contrary to
that which I expressed in Cockburn Cement. There was
nothing put by the respondent to alter my view that the
terms of s 23A(1a) of the Act are permissive, and empower
the Commission to make an order of compensation, which
power does not otherwise exist within the terms of the
Act: s 23(3)(h) Act. As I observed in Cockburn Cement,
if it was parliament’s intention to completely extinguish
the Commission’s power to order reinstatement or re-
employment in such circumstances, then one would
expect to find very clear language in the statute to this
effect, which words could not reasonably be implied:
Thompson v Goold and Co (1910) AC 409 at 420; Dalli
Kavak v Minister for Immigration and Ethnic Affairs
(1985) 61 ALR 471 at 455-476. This is particularly so in
a case where the supposed extinguishment occurs not just
elsewhere in the Act, but in the very same section of the
Act conferring the power.

10. Having reached these views at the conclusion of the
proceedings, I directed the parties to confer and to file a
further minute of proposed order, to give effect to both
my reasons for decision of 21 March 2001 and my
decision on this application.
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Reasons for Decision.
1. By this application referred for hearing and determination

pursuant to s 44(9) of the Industrial Relations Act 1979
(“the Act”) the applicant alleges that its member Mr Steven
Jones was unfairly dismissed from his employment by
the respondent on 4 May 2000. The applicant seeks an
order that Mr Jones be reinstated, which order is opposed
by the respondent.

Background
2. In about November 1999 the respondent commenced

offering workplace agreements to its employees pursuant
to the terms of the Workplace Agreements Act 1993. Until
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that time, the terms and conditions of employment
governing employees of the respondent at its various
operational locations were subject to an award and various
industrial agreements of this Commission. It was common
cause that the respondent’s decision to adopt this course
led to a substantial industrial response by the applicant
and other unions representing employees of the
respondent, including industrial action in December 1999
and January 2000. It was also common ground that as a
consequence of the respondent’s decision to offer
employees workplace agreements, tensions have been
running high between the various unions representing
employees of the respondent and the respondent, and
indeed between those employees who have accepted such
offers and those who have elected to remain employed
under collective industrial instruments.  This tension has
not confined itself to the workplace, but has spilled over
into the wider community involving family members of
employees. Friendships have become strained, and indeed
in some cases, such as the present, they have ended.

3. It was alleged that Mr Jones, along with a considerable
number of other employees, took part in certain activities
during the course of a picket line in place in January 2000
leading to him being spoken to by management of the
respondent.  This was to explain the respondent’s policy
in relation to harassment known as the BHP Iron Ore
Non Harassment Policy (“the Policy”) a copy of which
was tendered as exhibit A7. Relevantly, the Policy
provides as follows—

“Harassment takes many forms but is usually con-
stituted by unwelcome acts or remarks which make
the workplace unpleasant or humiliating for the tar-
geted person.
Such harassment may comprise of—

• verbal abuse, including a derogatory words;
• offensive graffiti;
• intimidating behaviour towards another em-

ployee or members of that employee’s family;
and

• direct threats.
Any employee who believes that they are being sub-
ject to harassment, and any employee who observes
behaviour which may amount to harassment, should
immediately report it to their supervisor or manager.”

4. It was said that Mr Jones, in late March 2000, engaged in
a number of incidents in which he used the word “scab”
directed at fellow employees Mr Hirini and Mr Dris, who
had entered into workplace agreements. As a consequence
of a complaint by Mr Hirini, the respondent instigated an
investigation and a disciplinary inquiry, which ultimately
led to Mr Jones’ dismissal by payment in lieu of notice
under the terms of the relevant award. The letter of
dismissal dated 4 May 2000 (exhibit A1) referred to the
investigation noted above and concluded that Mr Jones
had reached the Policy “by making unwelcome remarks
and using derogatory and offensive words to Mr Hirini
and Mr Dris based upon their acceptance of workplace
agreements.”

Contentions of the Parties
5. Mr Mossenton, on behalf of the applicant, submitted that

the dismissal of Mr Jones was harsh, oppressive and unfair
in that the respondent’s response to his actions was
disproportionate to the gravity of the conduct.
Additionally, it was said that as the conduct in question
occurred outside of the workplace, and that the Policy
was not entirely clear in this regard, this added to the
unfairness of the dismissal. Furthermore, it was in effect
submitted to the Commission, that the alleged principal
target of Mr Jones’ conduct, Mr Hirini, was not innocent
in the events leading up to the dismissal, and in part
provoked Mr Jones which was a relevant consideration.
It was also said in this regard, that the respondent took its
decision to dismiss Mr Jones, without the benefit of all
of the relevant information before it, including the conduct
of Mr Hirini. It was submitted that Mr Jones was a good
tradesperson, had a good employment record and he
should be reinstated.

6. On the other hand, Mr Lucev, counsel for the respondent,
submitted that Mr Jones engaged in conduct in breach of
the Policy with knowledge of the terms of the Policy.
Furthermore, he submitted that Mr Jones’ conduct and
behaviour was premeditated and designed to harass and
intimidate in particular, Mr Hirini. In this regard, it was
said by counsel that Mr Hirini was affected by Mr Jones’
conduct and in all the circumstances the penalty imposed,
that of dismissal, was a reasonable and proportionate
response to Mr Jones’ conduct.

The Incidents
7. The first incident said to support Mr Jones’ dismissal was

an event at the gymnasium that both Mr Hirini and Mr
Jones frequented. On or about 20 March 2000 Mr Hirini
said he was at the gymnasium in the morning and during
a break he said that he heard Mr Jones say “I am going to
have to move from here because the scabs are watching
me”. Mr Hirini also testified that as he was leaving the
gymnasium going down the stairs, he heard the word
“scab” called out again and when turned around, no one
was there. His evidence was that Mr Jones was responsible
for this.

8. Mr Jones in his evidence denied that he used the word
“scab” on this occasion as alleged by Mr Hirini.

9. The next incident was said to have occurred on 23 March
2000. Mr Hirini testified that he was in one of the change
room shower blocks and overheard Mr Jones say to
another employee, a Mr Purdy, “did the scabs need
anything done last night?” Mr Hirini said that this was
repeated. Mr Hirini testified that he responded to the effect
“you have a lovely day Jonesy” as he walked past Mr
Jones out of the change room. It was also Mr Hirini’s
evidence that as he was doing this he received a call on
his two-way radio to advise of a plant breakdown and he
said words to the effect “Jonesy can repair it he has
nothing better to do”.

10. The evidence of Mr Jones as to this incident was quite
different. He testified that he was in the shower block at
this time. He said that there are separate shower cubicles
and he did not know that Mr Hirini was in the shower
block, as he could not see either Mr Purdy or Mr Hirini’s
locker from where his was located. He denied that he
spoke to Mr Purdy as alleged by Mr Hirini. His evidence
was however that he did see Mr Hirini as he was leaving
the shower block and heard him say over the two-way
radio words to the effect “Jonesy could shut the plant
down because he does f... all on the job”.

11. Subsequently, Mr Purdy was interviewed by the
respondent about this matter but could not recall the
incident as alleged.

12. On the same day, at approximately 6:15pm in the evening,
Mr Jones testified that he was arriving in the car park at
the gymnasium. As he was reversing into the car park he
saw Mr Hirini getting into his car to leave. Mr Jones
testified that as he was getting out of his vehicle, he spilt
the contents of his gym bag and was putting items back
into his bag. As he was walking across the car park to the
gymnasium Mr Hirini drove past in his vehicle and with
the window down gestured at Mr Jones somewhat
aggressively by pointing to his watch and saying words
to the effect “Gee you’re running late tonight Jonesy.”
Mr Jones admitted that he responded by using the “scab”
word by replying to the effect “no worries scab.” Mr Jones
testified that he used this phrase purely as a reaction to
the gestures and words used by Mr Hirini, whom he
thought was trying to “get at him” in some way. Mr Jones
said that he subsequently apologised for his conduct
during a disciplinary inquiry undertaken by the
respondent.

13. It was Mr Jones’ evidence, that in his view, Mr Hirini
deliberately delayed driving out of the car park so that he
could say what he did and gesture as he did, to Mr Jones.

14. The sequence of events in the testimony of Mr Hirini as
to this incident was substantially the same as that given
by Mr Jones except that Mr Hirini denied that he
deliberately delayed his exit from the car park in order to
have an encounter with Mr Jones. Notably, it was Mr
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Hirini’s evidence that he was had been “stewing” on events
earlier that day in the change rooms and was generally
upset as he said it, which had apparently caused some
difficulties in his home life. As a result, Mr Hirini said
that he gestured and said what he did to Mr Jones to “get
the last word in”.

15. I pause to note at this point, that it was also Mr Hirini’s
evidence that some time earlier he had spoken to a
supervisor about the tension in the workplace and that he
felt Mr Jones was harassing him. He was advised by the
supervisor to as far as possible, avoid having contact with
Mr Jones.

16. The next day, on 24 March, both Mr Hirini and Mr Jones
again encountered one another at the gymnasium. Mr
Jones said that Mr Hirini came over to him and said to
him in a hostile manner “you call me a scab once more
and I’ll have you for harassment”. Mr Jones testified that
he thought that Mr Hirini was going to “belt him”. Mr
Jones responded to the effect that he would do the same.
The evidence was however, that unbeknown to Mr Jones
when this statement was made, Mr Hirini had already
complained about Mr Jones’ conduct to a Mr Donaldson
of the respondent, the day previously. Mr Hirini made no
mention of this to Mr Jones on this particular morning.
Nor was any mention of this exchange made to the
respondent at the time it was investigating the complaint.
The substance of Mr Hirini’s complaint was set out in a
hand written note tendered as exhibit R14.

17. Also of some significance in relation to this incident, was
the evidence of Mr Dris, who also trained at the
gymnasium and as was common ground, was previously
an acquaintance of Mr Jones, at least until the workplace
agreements issue arose. He was also a friend and work
colleague of Mr Hirini. It was common ground that all
three of them, that is Mr Jones, Mr Hirini and Mr Dris,
used to regularly train at the gymnasium together and
also socialised outside of work on a number of occasions.

18. Mr Dris was present at the gymnasium on 24 March when
Mr Hirini spoke to Mr Jones as he did. His evidence was
that just prior to this occurring, Mr Hirini came over to
him and asked him to, in words to the effect, “watch this”.
Mr Dris testified that Mr Hirini then approached Mr Jones
and the exchange took place as noted above.

19. Mr Dris also testified that Mr Hirini had told him that Mr
Hirini was upset at having heard the “scab” word used in
the change rooms. Mr Dris also gave evidence about a
letter of complaint he himself gave to the respondent
referring to Mr Jones on 24 March in the gymnasium
saying to him words to the effect “you people get me
pumped up, inspire me”, whilst touching the side of Mr
Dris’ arm as he was using some gymnasium equipment.
He also testified that on another occasion in the
gymnasium he heard Mr Jones use the word “scab”
towards an employee of the respondent who was going
down the stairs. However, Mr Dris said that he knew this
person was a locomotive driver employed under the
enterprise bargaining agreement and not a workplace
agreement. Mr Dris also referred to this matter in his letter
of complaint tendered as exhibit R18.

20. There was evidence of an incident, which occurred at an
environmental seminar conducted by the respondent at
which Mr Hirini and others attended on 4 March 2000.
Those attending the seminar said that Mr Hirini’s two-
way radio was turned up and a loud message came over it
drowning out the presentation. This occurred several
times. He was told by a number of other employees
present to turn the radio down. Mr Powell, who testified
in relation to this incident, said that Mr Hirini responded
with a tirade of abuse, including obscene language, and
accused the other employees of being “a lazy bunch of
c….s that only wanted to bludge about, do no work and
to stuff BHP around as much as we could.” This led to a
formal complaint by those present, which complaint was
in evidence as exhibits A6 and R4. Exhibit A6 was the
complaint initially drafted which according to Mr Powell’s
evidence, was substantially “toned down” to remove
references to the obscene language because Mr Powell
said that there were women officers in the human

resources department. I accept that this was done for this
reason.

21. In connection with this incident, the respondent called
Ms Matters, an environmental officer employed by the
respondent, who was conducting the seminar on the day
in question. Her testimony was to the effect that she heard
one employee’s radio go off and other employees telling
him to turn it down. She said that there was some
“discussion” between those present about this matter
however she continued her presentation. Ms Matters said
that she could not recall swearing or any abuse. Ms
Matters was interviewed about this incident some three
months or thereabouts, after it occurred. I note that as
referred to below, Mr Hirini admitted swearing.
Otherwise, I did not find Ms Matter’s evidence as to this
incident particularly helpful.

22. This matter was investigated by the respondent which
concluded with a letter to Mr Powell dated 29 June 2000
(exhibit A13) to the effect that the result of the
investigation was in conclusive as to any abusive or
harassing conduct by Mr Hirini however, Mr Hirini
admitted to swearing and counselling would follow with
no further action to be taken. In a note from Mr Powell to
Mr Mossenton (exhibit A19), Mr Powell expressed his
concern about Mr Hirini’s conduct and that there was
differential treatment between a workplace agreement
employee and those who remained under the enterprise
bargaining agreement. Whilst it is unnecessary to finally
decide the matter in the context of the present proceedings,
I would have thought that Mr Hirini’s admission might
well have constituted “verbal abuse including derogatory
words”, in terms of the Policy.

23. Mrs Hirini was also called to testify. Her evidence was to
the effect that generally the workplace agreements issue
had caused considerable division in the community. This
included reference to graffiti on bus stops about “scabs
in Cone Place” where the Hirini’s live and other incidents
that she has experienced whilst going about daily activities
in the town.  Her evidence was that she felt very pressured
when going out into the community.  She testified that
the Hirini family supported Mr Hirini’s decision to enter
into a workplace agreement, but understood that there
would be some pressures as a result.  Mr Hirini told her
of the problems he was having at work about this and in
particular referred to the incidents involving Mr Jones in
the gymnasium. This upset Mr Hirini and he became angry
at home. There was evidence that Mrs Hirini left the family
home for brief periods on a couple of occasions.  She
described her husband as a man who did not get violent
but did get angry.

24. Mr Hirini’s apparent anger at work over the incidents
was referred to by Mr Tiller, a production technician called
by the respondent.

Investigation
25. As a result of the complaints made against Mr Jones the

respondent convened a disciplinary inquiry that took place
on 8 April and 4 May 2000. The inquiry was punctuated
by Mr Jones’ absence on annual leave. This inquiry was
conducted by the respondent’s Manager Industrial
Relations, Mr Wheeler and was attended by management
representatives and also union representatives with Mr
Jones. Mr Wheeler gave evidence about the inquiry
process. At the inquiry Mr Jones denied calling Mr Dris
a scab but conceded that the word may have been used in
conversation with other colleagues. Mr Jones said he
could not, other than the car park incident, recall ever
calling Mr Hirini “a scab” to his face, but admitted that
in retaliation to Mr Hirini’s remarks in the gymnasium
car park of 23 March, he may have responded as alleged.
He apologised to Mr Wheeler and admitted that he knew
that this was the wrong thing to say.

26. Mr Jones said that he had received a copy of the Policy
from a meeting early in 2000 with a Mr Manning but he
did not really read it and nor did he understand that it had
application outside of the workplace. Mr Jones reiterated
his earlier apology for his comment in the gymnasium
car park and expressed regret for his conduct. As a
consequence of the inquiry the respondent dismissed Mr
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Jones by the letter of 4 May 2000, referred to earlier in
these reasons for decision.

27. I should also note that as a part of the inquiry process Mr
Wheeler spoke to Messrs Crompton and Baldock, who
were in the gymnasium at the times of the incidents.  At
the time of the inquiry neither could recall Mr Jones
having called Mr Hirini a “scab” in the gymnasium. They
did say the word had been used in group discussion, and
testified that Mr Hirini also used the word when talking
to Mr Dris in the gymnasium, referring apparently to the
fact that no one talked to him because he was a “scab”.

Conclusions
28. There was some conflict in the evidence as to the

occurrence of the various events alleged to have involved
the use of the word “scab” by Mr Jones. Having
considered all of the evidence carefully, including the
relevant documentary evidence, I am satisfied and I find
that Mr Jones more likely than not did use this word in
the gymnasium on or about 20 March and in the change
rooms on or about 23 March, both in the presence of Mr
Hirini, although on the evidence, not directed at him in
person. It was common ground, and I find, that both Mr
Jones and Mr Hirini engaged in an exchange in the
gymnasium car park on the evening of 23 March 2000. I
accept that Mr Hirini initiated the exchange that took place
in the car park, by gesturing and making a remark which
in my view, based upon Mr Hirini’s evidence that he
“wanted to get the last word in” was at least in part,
motivated by a desire to retaliate in some fashion for
events earlier that day. In response to this remark, Mr
Jones replied as he did and as he indicated during the
respondent’s inquiry.

29. I also find that on or about 23 March, Mr Hirini lodged a
formal written complaint with his supervisor, Mr
Donaldson, as to allegations of harassment. In this regard,
I refer to exhibit R14. I note however, that despite referring
to an alleged period of harassment “for about two weeks”,
the actual particulars of the alleged incidents span only
three days. I also note and I find, that following the
lodgement of the complaint, the next day Mr Hirini
confronted Mr Jones at the gymnasium, and advised him
that any further reference to “scab” would lead to a
complaint of harassment to the respondent. This was
somewhat deceitful. Mr Hirini had already lodged this
complaint and moreover, specifically requested Mr Dris
to “watch this” immediately prior to confronting Mr
Jones. I will return to this issue later in these reasons.

30. I note also the alleged harassment of Mr Dris by Mr Jones.
The respondent referred to this in exhibit R18. In this
regard, I also observe that reference is made in the written
complaint to a period of “the last few weeks”, in which
Mr Dris was alleged to have been “verbally harassed” by
Mr Jones. I do not accept that this was the case. On Mr
Dris’ own evidence, he was not able to verify such
harassment over any period equating to “a few weeks”.
Moreover, I am far from persuaded that the allegation
against Mr Jones that he said to Mr Dris in the gymnasium
on 24 March “you people get me pumped up and inspire
me” could be in any way regarded as a breach of the
Policy. I accept however, that the word “scab” may have
been used by Mr Jones in the presence of but not directed
at Mr Dris in the gymnasium.

31. I accept and I find accordingly however, that on Mr Dris’
evidence, he was in no way offended by any of this and
indeed on his evidence, the whole situation in relation to
those on workplace agreements and those remaining under
the award, did not affect him.

32. As to Mr Hirini, whilst he did not strike me in the witness
box as being a person easily intimidated, and for that
matter I make the same observation as to Mr Dris, I accept,
particularly on the evidence of Mrs Hirini, that the
circumstances surrounding the introduction of and
acceptance by employees of workplace agreements,
including the presence of graffiti, tensions between
families in the community, and the general animosity
apparent between the two groups of employees, had some
effect on Mr Hirini. I also accept and I find, that the
comments made by Mr Jones contributed, at least in part,

to this. However, I am not persuaded that any difficulties
experienced by Mr Hirini in his home life were entirely
attributable to the conduct of Mr Jones. It was clear on
the evidence of Mrs Hirini, whom I found to be an
impressive witness, that as a family there was recognition
that Mr Hirini’s decision to accept a workplace agreement
may lead to some tension in the broader community.

33. As to the actual utterances by Mr Jones of the word “scab”,
I find that the word was not used with or accompanied by
any threats of violence, abusive language or gestures that
could in any reasonable assessment, constitute a form of
intimidation. The words were not used at any time in
circumstances of an apprehension of physical violence.

34. As to the incident in the gymnasium car park of the
evening of 23 March 2000, I am satisfied on the evidence
and I find, that Mr Hirini said and gestured as he did, as
a form of retaliation for earlier remarks made by Mr Jones.
As I have noted above, on his own admission, Mr Hirini
was “stewing” on the matter all of that day and I consider
it more likely than not, that he attended the gymnasium
on that evening, with the express intention of saying
something provocative to Mr Jones. In short, I am satisfied
and I find, that Mr Hirini was not an entirely innocent
party in the various exchanges that took place between
he and Mr Jones. In particular in this context, I refer to
Mr Hirini’s evidence that when he mentioned the situation
to Mr Donaldson of the respondent, he was specifically
advised to avoid Mr Jones. On the evidence, he did not
do so and on the last occasion in the car park he went
somewhat out of his way to encounter him.

35. Further evidence of the mutual tension between Mr Hirini
and Mr Jones was reflected in the request by Mr Hirini to
Mr Dris to witness the exchange that took place in the
gymnasium on 24 March. It is open to infer from this,
and I do so, that Mr Hirini was looking for a reaction
from Mr Jones and wanted Mr Dris to witness the event
so that some reliance could be placed upon it
subsequently. I find accordingly.

36. Furthermore, I refer to the terms of exhibits A17 and A18,
which were documents described as a “free loaders
certificate”. Mr Hirini’s evidence was, and I find, that he
put his name on exhibit A17 and wrote on exhibit A18,
“to be sarcastic”. In my view, this evidence is significant
in terms of the overall context in which the relevant events
occurred, leading to Mr Jones’ dismissal.  It should also
be pointed out that Mr Hirini was formerly an on site
official with the Australian Workers Union for a number
of years up until about 1999.

37. There was some evidence led in the proceedings as to
whether the Policy applied only at work and not outside
the workplace. I accept that the terms of the actual Policy
may not be entirely clear on this issue and that is perhaps
why, by memorandum of 10 August 2000 (exhibit A8),
at least in part, some clarification of this was circulated
by the respondent. I note also that on the evidence of Mr
Manning, he himself did not appear to be entirely clear
on this issue when he gave a copy of the Policy to Mr
Jones and certainly there was no evidence that this aspect
of the Policy was directly discussed with Mr Jones, or
indeed, any other person. Mr Manning’s evidence was
that he assumed that the Policy so applied. I accept that
Mr Jones may not have had a clear understanding of the
Policy’s application outside of the workplace. I find
accordingly. I also note that exhibit A8 was not distributed
to all employees of the respondent until some three months
or thereabouts after the dismissal of Mr Jones.

38. Whilst I accept that the terms of the Policy as drafted
may not have been entirely clear on this issue, an employer
has an obligation to ensure that employees conduct
themselves reasonably towards one another in relation to
their work. In my view, this would extend to harassment
both at work and outside of work, despite the terms of
the Policy: Greenleaf Fertilisers Ltd v The Corporation
Employees Union (1978) AILR 350. Therefore, regardless
of the precise terms of the Policy, in my view it was a
legitimate line of inquiry for the respondent to pursue
allegations of harassment alleged to have occurred outside
of the workplace in any event.  Reliance by the respondent
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on Mr Jones having an understanding of the Policy’s
application in this context, in making the decision it did
is however, another matter.

39. The law in relation claims of this kind is well settled. An
employer has the legal right to terminate the employment
of an employee. The question for the Commission
however, is whether that right has been exercised so
harshly or oppressively such as to amount to an abuse of
that right: Undercliffe Nursing Home v FMWU (1985)
75 WAIG 385 at 388. It is also the case that the rigid and
inflexible application of a policy or rule by an employer
may also lead to unfairness in a dismissal case: Bostik
(Australia) Pty Ltd v Gorgevski (1992) 41 IR 452.

40. Mr Jones was dismissed for making unwelcome remarks
and using derogatory and offensive words to Mr Hirini
and Mr Dris based upon their acceptance of workplace
agreements. (Exhibit A1). From the evidence, in particular
the inquiry, it was clear that the prime focus of this was
the use of the word “scab”, in the context of the Policy.

41. As I have noted earlier in these reasons for decision, the
environment within which the material events occurred
leading to Mr Jones’ dismissal was and appears still to
be, a highly charged one. Whilst it is the fact that the
incidents in which Mr Jones used the word “scab” were
not in the heat of the moment during the actual strike
action which occurred in December 1999 and January
2000, it would be to ignore reality to examine Mr Jones’
conduct in complete isolation from the industrial
campaign on foot and the tension in the workplace. The
dispute as to the offer of workplace agreements at the
respondent has generated very strong feelings not just at
the workplace but also in the wider community, as the
evidence of Mrs Hirini made plain. Furthermore, in my
view, the conduct of Mr Jones certainly towards Mr Hirini
and perhaps also towards Mr Dris, must be seen in the
context of three employees who were formerly friends.
They clearly had a “falling out” as a result of both Mr
Hirini and Mr Dris deciding to take up the respondent’s
offer of workplace agreements.

42. As I have noted above, I am far from persuaded that the
tension between Mr Jones and Mr Hirini was all one sided.
It was clear to me on the evidence that Mr Hirini held a
particularly strong view about his decision and he was
not afraid to express that view to others in the workplace.
In this regard, I specifically refer to exhibits A17 and
A18 and Mr Hirini’s intent to be sarcastic in his behaviour.
Moreover, I have no doubt that Mr Jones’ use of the word
“scab” in particular to and around Mr Hirini, had
something to do with the destruction of the prior personal
relationship between them as well as the broader issue of
workplace agreements being offered. In short, I am of
the view that there was a degree of provocation in this
case that at least in part, led to some of the conduct of Mr
Jones.

43. That conclusion is not however, to in any way excuse the
behaviour of Mr Jones, whose conduct cannot be
condoned. His conduct was in breach of the Policy in my
view. The issue to be determined is however, whether in
the context of all of the circumstances prevailing at the
time, the respondent’s decision to dismiss Mr Jones was
a response proportionate to the conduct engaged in within
the context of assessing the fairness of the dismissal.

44. This Commission has dealt with a number of cases where
consideration of the term “scab” has arisen, generally in
the setting of or around an industrial dispute. Liddy J
considered the term “scab” in Greenleaf. The Commission
considered this decision in MEWU v Hamersley Iron Pty
Ltd (1993) 73 WAIG 1088 and more recently in CEPU v
BHP Iron Ore (2000) 81 WAIG 327. The latter decision
was the subject of an appeal to a Full Bench of this
Commission, which appeal was dismissed on 14 March
2001: CEPU v BHP Iron Ore Pty Ltd 2001 WAIRC 02287
(unreported).

45. It is to be noted in my view, that in Greenleaf on the facts
of that case, the employee had been expressly warned
about previously using the word and was aware that
further use of the word “scab” would result in his
dismissal. Despite this, the employee in question

continued with that conduct. In Hamersley Iron, the facts
were that the employee in question was not dismissed
merely for using the word “scab”, but also for doing so
“in an antagonistic way contrary to warnings” and also
for refusing to accept the employer’s policy in relation to
harassment in the workplace.

46. Considerable reliance was placed by the applicant upon
the decision of the Commission in BHP Iron Ore. In this
case, an employee of the respondent who was found to
have engaged in conduct constituting harassment,
intimidation and the use of offensive and abusive
language, in breach of the respondent’s Policy, had a
written final warning replaced with a warning by order
of the Commission. In that case, at 329, Fielding SC
expressed the view that the word “scab” whilst in certain
contexts may be regarded as deeply offensive, in its
contemporary setting may not have such connotations.
With respect, I think there is something to be said for
that view. Conduct in the form of expressions used in an
industrial setting, must be considered within the prevailing
industrial climate of the day. This is in my opinion a
common sense approach to the issue. However, ultimately,
the facts of each case must be considered individually
and as observed by the Commission in BHP Iron Ore,
the response of the employer must still bear up to scrutiny.

47. In my opinion, having regard to all of the circumstances
of this case, including the applicant’s length of service
and his effectively unblemished employment record, the
respondent’s decision to dismiss him was harsh oppressive
and unfair. In particular, the utterances of Mr Jones, as I
have already observed, were not accompanied by any
threats, other verbal abuse or intimidation, as was the
case in BHP Iron ore. Furthermore, as I have found, there
certainly was in this case, a degree of provocation involved
with the conduct of Mr Hirini, which is a far cry from the
unprovoked verbal tirade of an offensive, threatening and
profane character, including towards senior management
of the respondent, that appeared to be the case with Mr
Kilmartin in BHP Iron Ore.  As I have also found, I am of
the view that the Policy was, at the material times, less
than clear as to its application outside of the workplace
and Mr Jones did not think it did so apply. Having regard
to all of the circumstances, “the punishment did not fit
the crime” in this case.

48. There is one other matter that I wish to deal with.  I have
found the relationship between Mr Jones and Mr Hirini
was clearly strained and Mr Hirini did engage in conduct
of a provocative nature. This did not come to light during
the course of the respondent’s inquiries into Mr Jones’
conduct. This perhaps may have done had these issues
been explored at the time. However, despite this, in my
opinion, these are still relevant considerations that can
be taken into account by the Commission when
determining whether in all the circumstances a dismissal
is harsh, oppressive or unfair. Just as it is open for an
employer to have regard to matters of fact in existence as
at the time the decision to dismiss is taken, but not then
known to the employer, it is equally open for an employee
to rely upon circumstances then in existence, but which
have not come to light until subsequent to the act of
dismissal. The principle underlying both propositions is
the same that being the existence of facts material to the
decision taken at the time it was made.

Remedy
49. I turn now to the question of remedy. The applicant seeks

reinstatement. The onus is on the respondent in matters
such as these to establish that reinstatement is
impracticable: Gilmore v Cecil Bros (1996) 76 WAIG
4434 at 4446. Having regard to the provisions of s 23A
of the Act, it is clear that reinstatement or re-employment
is the primary remedy that the Commission should
consider in a case where unfairness has been found. Mere
embarrassment, discomfort and the like will not be
sufficient to resist a reinstatement order: Nicholson v
Heaven and Earth Gallery 126 ALR 233 at 234.

50. It was submitted by Mr Lucev that in the event the
Commission found the dismissal of Mr Jones to have been
unfair, it would be “a disaster” to reinstate him in all of
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the circumstances. There was also some suggestion on
the evidence that Mr Jones had engaged in some further
provocative behaviour with Mr Hirini in the gymnasium
after his dismissal, on one or two occasions. I hasten to
add however, there was no allegation made that Mr Jones
had called Mr Hirini a “scab” or anyone else for that
matter.

51. On the other hand, Mr Mossenton argued that Mr Jones
was a good tradesperson and had a good employment
record with the respondent and there was no good reason
why he could not be reinstated.

52. I have considered this matter very carefully. In my
opinion it would not, in all the circumstances, be
impracticable to reinstate Mr Jones. That is clearly
the primary remedy under the Act and if it can be
done, it should be done. I am not persuaded that the
respondent has discharged the burden on it in this
regard. However, in recognition of the tension that
had previously developed between Mr Jones and Mr
Hirini, it would be prudent for the respondent as far
as practicable, to roster both persons such that they
do not come into regular contact at work.

53. Finally, I consider the issue of the appropriate penalty to
impose on Mr Jones for his conduct in breach of the
Policy. Whilst I have concluded that he should be
reinstated, it should be on the basis that he be given a
written warning, in very clear terms, that any further
contravention of the Policy will lead to his dismissal. The
terms of this written warning are reflected in the minute
of proposed order that now issues.

2001 WAIRC 02537
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUTOMOTIVE, FOOD, METALS,

ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH,
APPLICANT
v.
BHP IRON ORE PTY LTD,
RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED TUESDAY, 10 APRIL 2001
FILE NO/S CR 117 OF 2000
CITATION NO. 2001 WAIRC 02537
_________________________________________________________________________

Result Application granted. Order issued.
Representation
Applicant Mr J Mossenton and with him Mr T

Kucera of counsel
Respondent Mr T Lucev of counsel and with him Mr

H Downes as agent
_________________________________________________________________________

Order.
HAVING heard Mr J Mossenton and with him Mr T Kucera
of counsel on behalf of the applicant and Mr T Lucev of counsel
and with him Mr H Downes as agent on behalf of the re-
spondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, (“the Act”)
hereby—

1. DECLARES that Mr Steven Jones was harshly, op-
pressively and unfairly dismissed from his
employment as a mechanical shift fitter at Finucane
Island by the respondent on or about 4 May 2000.

2. ORDERS that the respondent within 21 days of the
date hereof shall reinstate Mr Steven Jones in its em-
ployment as a mechanical shift fitter at Finucane
Island.

3. ORDERS that a written warning be placed on Mr
Jones’ personal file in the following terms “that any
repetition of conduct involving the making of un-
welcome remarks and/or the use of derogatory or
offensive words to any employee of the respondent
contrary to the BHP Iron Ore Non Harassment Policy
will result in the termination of your employment”.

4. ORDERS that leave be granted to the respondent to
reopen its case to put submissions as to the issue of
the interpretation of s 23A(1a)(b) of the Act.

5. ORDERS that the respondent’s application pursu-
ant to s 27(1)(u) of the Act be and is hereby
dismissed.

6. ORDERS that the respondent’s application pursu-
ant to s 23A(1a)(b) requiring the Commission to
order compensation instead of reinstatement be and
is hereby dismissed.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

2001 WAIRC 02552
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE WESTERN AUSTRALIAN

BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
CITY OF STIRLING, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED THURSDAY, 12 APRIL 2001
FILE NO CR 200 OF 2000
CITATION NO. 2001 WAIRC 02552
_______________________________________________________________________________

Result Dismissed
Representation
Applicant Ms J. Harrison appeared on behalf of the

union
Respondent Mr L. Joyce appeared on behalf of the

respondent
_______________________________________________________________________________

Reasons for Decision.
1 On 2nd August 2000 The Western Australian Builders’

Labourers, Painters and Plasterers Union of Workers (the
union) applied to the Commission for a compulsory
conference pursuant to s.44 of the Industrial Relations
Act, 1979 (the Act). The grounds on which the application
were made are that the City of Stirling (the respondent)
is bound by the City of Stirling (Building Maintenance
Section) Enterprise Agreement No. AG 118 of 2000 (EBA
AG 118) which agreement, by Clause 16, provides for an
additional public holiday namely a union picnic day. It
was alleged by the union that it had attempted on a number
of occasions to seek discussions with the respondent to
schedule a date when workers could take the holiday. It
was alleged that the respondent had refused to meet with
the union because of its assertion that the inclusion of
the union’s picnic day in EBA AG 118 was by a mistake
and that it was therefore not bound to abide by the terms
of the agreement.

2 A conference was conducted on 6th October 2000 between
the parties but the matter was not resolved. The
Commission exercised the discretion conferred on it by
s.44 of the Act and made a Memorandum of Hearing and
Determination in relation to the dispute.

3 The dispute is delineated in the schedule to the
Memorandum which is produced hereunder—

At a conference held on 6th October the Commission
was told by the Western Australian Builders’ Labour-
ers, Painters and Plasterers Union of Workers (the
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Union) that the City of Stirling (Building Mainte-
nance Section) Enterprise Agreement provides for
an additional public holiday normally (sic) a union
picnic day and that it has on a number of occasions
sought discussions with the employer to schedule a
date for workers to take this holiday. The Union con-
tends that the City of Stirling has refused to meet
because it says the inclusion of an additional holi-
day in the Agreement is a mistake.
The Union seeks Orders that the workers employed
by the City of Stirling who are subject to the City of
Stirling (Building Maintenance Section) Enterprise
Agreement AG118 of 2000 are entitled to eleven pub-
lic holidays per year pursuant to clause 16 and that
the dates of the public holidays to be taken shall be as
agreed between the parties. Any disputes about the
dates to be referred to the Western Australian Indus-
trial Relations Commission for arbitration.
The City of Stirling objects to the issue of the order
sought.

4 When this matter came on for hearing on 20th March 2001
it was agreed between the parties that the issue was not
one which required interpretation of the agreement. In
clear terms Clause 16 of EBA AG 118 provides that the
days listed therein shall be observed without deduction
of pay. There are eleven days listed, one of which is union
picnic day.

5 Ms Harrison who appeared for the union says that there
is no need to go behind the clear meaning of the document
but Mr Joyce who appeared for the respondent says that
the reference to union picnic day in Clause 16 Public
Holidays was a mistake. The final document arose out of
protracted negotiations during which there was a change
in representation of the respondent and the inclusion of
the union picnic day was purely a typographical error
with the final draft making reference to both the union
picnic day and Queen’s Birthday.

6 The Commission heard evidence on behalf of the
respondent which says that not only was there a mistake
made by inclusion of both union picnic day and Queen’s
Birthday by error into EBA AG 118 but that the employees
representing the union namely Mr Robert Jack and Mr
Christopher Evans, knew of this error and elected to do
nothing about it. Instead they decided to exploit the error
to gain additional wage increases or some other benefit
from the respondent which they had not secured as part
of the negotiating process. It is claimed by the respondent
that there is no evidence that supports the contention that
the employees sought the additional day or that in some
way the agreement correctly reflects the intention of both
parties. There are over 750 employees in the respondent’s
business and only 12 of them are covered by EBA AG
118. There has been a concentrated move by the
respondent to standardise conditions and benefits and the
employees covered EBA AG 118 have been beneficiaries.

7 The prime contention of the respondent is that the
reference to union picnic day is simply a mistake and the
Commission has the power to remedy the error. In the
alternative if that submission is wrong and the two days
remain in EBA AG 118 they both in fact occur on the
same day. Finally the Commission ought to find that all
employees within the State who have a union picnic day,
have it on Queen’s Birthday and as a matter of consistency
that should happen in the respondent’s business.

8 Evidence was taken from Mr Trevor Charles Holland who
is the respondent’s Executive Manager of Community
Services but who, during at least part of the negotiations,
was the Manager of Human Resources. I do not intend to
summarise all of the evidence given by Mr Holland. The
relevant part is that Mr Holland told the Commission that
it was the policy of the respondent to negotiate an
enterprise bargaining agreement based on real
productivity improvements. The process had been a
lengthy one with the first agreement expiring in May
1998. A survey showed that employees were keen to enter
into negotiations and eventually the respondent came up
with a list of items based upon feedback from both
employees and supervisors. This list was culled back to

32 items. The negotiations were based upon the list. There
was some discussions in August 1999 which touched upon
replacement of Queen’s Birthday holiday, with union
picnic day.

9 Mr Holland was promoted and the carriage of the matter
from the respondent’s point of view passed to Ms Jennifer
Park who was then the Acting Human Resource Manager.
Ms Park took the negotiations through to conclusion and
EBA AG 188 was registered on 1 June 2000 (2000 80
WAIG 2540). In July 2000 Mr Holland was having a
discussion with Ms Park when Mr Christopher Evans, a
steward of the union, walked past saying words to the
effect “…when are we getting our extra public holiday”.

10 Mr Holland had asked Mr Evans what he was talking
about. Ms Park also asked Mr Evans what public holiday
was he on about. His reply, according to Ms Park and Mr
Holland, was “…We have conned you guys” and “we’ve
conned you”. In response to Mr Holland’s question Mr
Evans went on to say “…We’ve got an extra public
holiday…and we want it”. He was asked how, Mr Evans
then said “…Remember the union picnic day and Queen’s
Birthday, with the negotiations with Jennifer she put it in
….you know, its in twice. You’ve got both days there”.

11 Ms Park produced the copy of EBA AG 118 to Mr
Holland. On inspection he saw that the day was included.
Mr Evans said further words to the effect “we’ve conned
you; we did not want to say anything before about it but
we waited, until it was registered in the Commission, but
now we would like to know when we’re getting the extra
public holiday”. Immediately Mr Evans was told by Mr
Holland that he knew very well the matter was never
brought up as part of the negotiations. Mr Holland then
commenced enquiries as to what could be done about the
matter.

12 As a part of those enquiries he spoke with Mr Robert
Jack, another shop steward. He told Mr Jack what Mr
Evans had said. Mr Jack’s response was “Yeah, I heard
about that, I wish he’d shut his mouth and I’ve told him
to shut his mouth in the future”. On another occasion Mr
Jack made a similar comment to him. Mr Jack also said
to Mr Holland that after he had left the negotiations they
regarded it as a new start, therefore Mr Holland would
know nothing about it. According to Mr Jack the union
picnic day was never brought up when Mr Holland was
involved, but it was by implication when Ms Park was.

13 Jennifer Lee Park the Human Resource Manager of the
respondent gave evidence, she told the Commission that
she took over the job of negotiation of EBA AG 188 on
behalf of the respondent from Mr Holland. On Mr Holland’s
exit from the role, her brief was to create an agreement
based on common clauses and including some local area
work agreements. In relation to the public holiday provision
Ms Park recalled that Mr Robert Jack, and Mr Christopher
Evans met with her on only one occasion. During the
meeting they raised the need to make changes to the public
holiday clause, in particular to change the words union
picnic day to read Queen’s Birthday. This was consistent
with what had happened in other agreements. Ms Park made
the amendments suggested. This document is before the
Commission in Exhibit H3 and I will discuss its importance
later. According to Ms Park the inclusion of both union
picnic day and Queen’s Birthday was nothing more than a
typing error. She confirmed that after registration of EBA
AG 118 Mr Evans had informed her that the union picnic
day and Queen’s Birthday were still in the agreement, that
the respondent had been conned and employees now wanted
to know when they were going to get the holiday. She
described his attitude as jubilant; it was though he had had
a win. He was immediately told that it was a mistake, would
need to be rectified and if ultimately it could not the
respondent would ask the Commission to do so. According
to Ms Park, Mr Jack was also aware there had been a mistake
but his approach to the problem was along the lines of what
were the workers going to get out of it. He later changed
his position to that the inclusion of the additional public
holiday was not a mistake but if it needed to be removed,
because EBA AG 188 had been registered, the employees
would want some trade-off.
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14 Evidence was also taken from Mr Raymond Plunkett
who is a supervisor of the Building Maintenance and
Construction Division of the respondent. He said that
after the registration Mr Jack came in and saw him,
handed him a copy the signed agreement which had
been given to him by the Human Resources
Department. Mr Jack then stated, according to Mr
Plunkett, “the Human Resources made a blue they
have left the picnic day in … we’ve had a win and
we’ve got an extra day’s holiday”. This conversation
took place in or around August 2000. Union picnic
day has never been observed during the 16 years Mr
Plunkett has been employed with the respondent.

15 On behalf of the union evidence was taken from Mr Robert
John Jack, he has been employed for 18 years with the
respondent and is a shop steward. Mr Jack gave evidence
about some early history with the EBA, however it need
not be recited for the purposes of these proceedings, it is
what happened between Mr Jack and Mr Evans and Ms
Jennifer Park that is important. Mr Jack’s memory is that
he went through the draft EBA with Ms Park, in the
presence of Mr Evans. He had said to her he did not see
Queen’s Birthday holiday in the draft, Ms Park had said
“No it’s not there we’d better put it in”. There were no
other discussions at all about the union picnic day.

16 Evidence was also taken from Mr Christopher John Evans
who has been employed by the respondent for 3 years.
He is a licensed plumber and had been involved in the
enterprise bargaining negotiations. He related that during
negotiations leading to EBA AG 118 the representation
of the respondent changed. He and Mr Jack eventually
spoke to Ms Jennifer Park about the agreement. He alleged
that she had told them to forget everything they talked
about with Trevor (Holland) and the parties were starting
all over again. Mr Evans referred to a first meeting. They
started checking through an old EBA discussing various
points. When the clause relating to public holidays came
up Mr Jack mentioned to Ms Park that the Queen’s
Birthday was not there. Ms Park wrote it in and turned
the page and moved on. He says he thought at the time
that unions have Queen’s Birthday holidays and union
picnic day down as two separate days. He says there were
reasons that the employees were chasing extra days
because the day after Easter had been traded-off in a
previous agreement.

17 During cross examination by Mr Joyce Mr Evans denied
that he said words to the effect that the respondent’s “had
been conned” but he did admit that he said words to the
effect “well now you know what it’s like to be screwed”.
He denied that he had said that he knew there was a
mistake and that he was not going to admit it until the
document went through the Commission. When pressed
on his answer relating to having screwed the respondent
his answer was limited to saying that at the time he was
on anti depressants and was going through a bad time
with his marriage. He said he was fed up with the
management’s attitude. There had been a mistake made
but it was in the previous EBA. According to Mr Evans
his comments concerning screwing the respondent were
a result of frustration.

18 Before I analyse the information before the Commission
I need to make findings on the credibility of the witness
evidence. I carefully watched the witnesses give their
evidence, Mr Holland’s recollection of the events is
measured and logical. His recollection of the discussions
with Mr Evans, which in my view are the key to this
issue, is clear. His memory of those events is corroborated
by the evidence of Jennifer Park, whom I conclude was a
truthful witness. On the other hand Mr Evans was evasive
in answers to questions under cross examination. He was
a thoroughly unimpressive witness, I think it more likely
than not that he adjusted his version of the truth to fit the
outcome he wishes to achieve. As for the evidence of Mr
Robert Jack, it appears to me to be opportunistic; I have
little confidence in the story that he has told the
Commission. In that event where the evidence of the
respondents differs from that of the applicants I accept
the evidence of the respondents.

19 On the balance of probabilities I conclude that the relevant
chain of events is Mr Steven Holland had been negotiating
with the union representatives about an EBA. There had
been discussions about the proper identification of a
public holiday; whether it be called union picnic day or
Queen’s Birthday holiday. The history had been that the
respondent had been buying back additional public
holidays which applied to the majority of its staff and it
may be that the Building Maintenance Division has
thought they had not achieved as good a deal as they
might have out of those arrangements.

20 Mr Holland was promoted and he handed over the carriage
of the matter to Ms Park. It would be completely
incomprehensible if Ms Park was able, without reference
to any superior authority, grant an additional public
holiday to a small group of the respondent’s work force.
I believe that the meeting that she conducted with Messrs
Jack and Evans was no more than a tidy up session to
ensure that the document was drafted correctly. The
document that Ms Park was using as a master draft was
presented to the Commission in Exhibit H3, it clearly
shows that the words union picnic day were deleted and
the words Queen’s Birthday inserted. That is
contemporary documentary support for the contentions
of Ms Park, it is passing strange that the union
representatives did not produce similar working
documents to the Commission. There are two photocopies
of agreements but they do not carry the same character of
originality as does Exhibit H3.

21 More likely than not, all that happened in the one meeting
with the two union representatives and Ms Park is that
some minor changes were made to the agreement. Ms
Park sent the amended master for typing but her
amendment was somehow missed. In other words there
was a genuine mistake made. That mistake was contained
in the document which was then registered by this
Commission when it was asked to ratify the agreement
on 1st June 2000.

22 In single enterprise agreements such as EBA AG 188 the
Commission’s role is limited by the Act to ensuring that
the statutory requirements to register such agreements
are met. It is entitled to expect that the contents of the
agreement are as approved by the parties, particularly
seeing that the agreement is certified by the placing of
the common seal of the City and is signed by authoritative
officers on behalf of the respondent and the union.

23 It is open to conclude and I do that after the document
was registered Mr Jack and Mr Evans became aware that
the document contained the two public holidays under
debate here and that Mr Jack mentioned the error to Mr
Plunkett.

24 I accept that Mr Evans did say to Mr Holland and Ms
Park words to the effect that the respondent had been
conned. I do not accept that he did not say the words and
even if he said other words such as the respondent had
been screwed, to me the common usage indicates that Mr
Evans was communicating to the two officers of the
respondent that they had been duped in some way. After
seeing Mr Evans in the witness box I have no doubt that
he bragged about this windfall, because the reality is the
inclusion of the additional public holiday in the document
as registered is no more than a windfall.

25 I think it more likely than not that Mr Jack’s response
when told of Mr Evans’ statement by Mr Holland was
that Mr Evans had been told to keep his mouth shut and
that the events since have been nothing more than an
attempt by these two employees, and not the union, to
take advantage of an honest error that was made in the
certification of EBA AG 118.

26 I need to discuss what should happen now. It is agreed
between the parties that interpretation of the existing
registered document as it is published in the Western
Australian Industrial Gazette (2000) 80 WAIG 2540 is
that there is an entitlement to the additional public holiday.
Of that there is no doubt. That places the situation in
similar circumstances to those discussed by the Industrial
Appeal Court in Minister for Health v The Australian
Liquor, Hospitality and Miscellaneous Workers Union,
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Miscellaneous Workers Division Western Australia (1996)
76 WAIG 930. That case dealt with a provision inserted
in an award by reason of error. It was held that the
variation was valid until it was properly varied by the
Commission.

27 In that case in 1994 the Health Workers—Community
and Child Health Services Award 1990 No. 21 of 1979
provided for Easter Tuesday to be allowed as a holiday
with pay to the workers under the award. The decision of
Kennedy J relates how this error came to pass. Essentially
what the learned Justice found was that the provision was
inserted in the award in 1985. It remained as a part of the
award and it would have been open to the Appellant to
have applied to vary the award by deleting the part of the
provision which had been inserted by over-sight. Had
such an application been made at an early stage it would
have been favourably considered by the Commission, but
that did not happen. Any questions about custom and
usage did not therefore arise because the entitlement was
validly incorporated in the award.

28 In my understanding of provisions of s.41 Industrial
Agreements of the Industrial Relations Act, 1975 as they
apply to single enterprise agreements is that such
agreements have much of the character of standing and
an award.

29 Industrial agreements by s.43 can be varied, renewed or
cancelled by subsequent agreements made between the
parties. The Commission has no role in varying an
industrial agreement except for the purpose of including,
omitting or varying a position however expressed that it
authorises an employer to stand-down an employee. There
is no other role for the Commission in so far as variations
are concerned. In short an agreement can only be varied
by the making of a new agreement.

30 The parties agree to the interpretation of Clause 16 of
EBA AG 118. On the authority of The Health Workers
and Community and Health Services Award, Easter
Tuesday Case, I find that agreement is valid until it is
changed.

31 However I am not asked to rule on the status of the
Agreement, I am asked to order that workers employed
by the respondent who are subject to EBA AG 118 are
entitled to eleven public holidays per year pursuant to
Clause 16, and that the dates of the public holidays shall
be as agreed between the parties.

32 In view of what I have said it would be otiose to issue
such an order. Whether the agreement ought to be
enforced in its current terms is not a matter for me, it is
clearly the exclusive jurisdiction of the Industrial
Magistrate under s.83 of the Act.

33 What I do need to say about this situation is that here
there has been a mistake in the expression of intention.
Hallsbury’s Laws of England Volume 32 at p.23 para 33
deals with such an issue. As I understand the writing where
the intention of the parties to an otherwise valid
transaction is recorded in terms which do not actively
reflect the intention a Court may correct a mistake in the
record in order to give effect to the intention. The Court
intervenes in such cases in two ways, one by applying
the rules of construction to interpret the faulty document
in the intended sense and two, rectifying the document
so as to make it accord with the intended transaction.
Usually these are alternatives in that if the true meaning
appears on the construction there is nothing to rectify.
Even if it is sometimes unclear which is the appropriate
remedy, rectification may sometimes be granted
notwithstanding the true meaning can be ascertained by
construction.

34 The true meaning of this EBA AG 118 cannot be
ascertained by its construction because it is clearly faulty.

35 I think the general rules concerning rectification of an
agreement are not available to be applied in this case,
this is because the Agreement is registered and carries
the force and effect of an award by virtue of the registration
and the powers granted the Commission in the Act to
register agreements. That is, there is nothing the
Commission as constituted can do to deal with the

problem that the parties face here by way of rectification
because it is statute barred from making amendments of
this nature to an agreement.

36 I conclude that it would be inequitable to give the orders
sought even if the Commission had power to do so. To
give those orders would not be in accordance with the
equity, good conscience and substantial merits of the case.
It would give succour to those who have been less than
honest in their dealings and to do so would be wrong. I
do not intend to issue orders that the parties meet to decide
dates to take the holidays that are prescribed in the
agreement, I observe that it appears to me that the EBA
AG 118 remains law until it is changed. The only way it
can be changed is by further agreement. This application
will be dismissed.

2001 WAIRC 02549
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE WESTERN AUSTRALIAN

BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
CITY OF STIRLING, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED THURSDAY, 12 APRIL 2001
FILE NO CR 200 OF 2000
CITATION NO. 2001 WAIRC 02549
____________________________________________________________________________

Result Dismissed
____________________________________________________________________________

Order.
HAVING heard Ms J. Harrison on behalf of the Applicant and
Mr L. Joyce on behalf of the Respondent, the Commission
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Application be, and is hereby, dismissed.
(Sgd.) J. F. GREGOR,

[L.S.] Commissioner.

2001 WAIRC 02714
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES WEST AUSTRALIAN BRANCH,

AUSTRALASIAN MEAT INDUSTRY
EMPLOYEES’ UNION, INDUSTRIAL
UNION OF WORKERS, PERTH,
APPLICANT
v.
GERALDTON MEAT EXPORTS,
RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 4 MAY 2001
FILE NO CR 4 OF 2001
CITATION NO. 2001 WAIRC 02714
_______________________________________________________________________________

Result Application Dismissed
Representation
Applicant Mr G Haynes
Respondent Mr M Darcy
_______________________________________________________________________________
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Reasons for Decision.
1 On 1 February 2001, pursuant to s.44(9) of the Industrial

Relations Act 1979 (“the Act”) the Commission referred
the following industrial matter for hearing—

The Applicant claims that its member Mr Max Lynch,
was harshly, oppressively and unfairly dismissed by
the Respondent. The Applicant seeks an order that
Mr Lynch be reinstated and any other orders or con-
ditions that the Commission sees fit to impose. The
Respondent denies the claim and opposes the orders
as sought.

2 These Reasons for Decision have been prepared by me
by reference to the transcript and to my own notes where
the transcript is indistinct.

3 Mr Maxwell James Lynch was dismissed together with
another worker, Mr Kane Cream, following an altercation
on the slaughter floor of Geraldton Meat Exports (“the
Respondent”) on Friday, 22 December 2000.

4 Mr Lynch was employed by the Respondent as a
slaughterman. Mr Lynch has worked in the meat industry
for approximately 20 years. He is a very experienced and
competent slaughterman and is able to perform all
slaughtering tasks in respect of all species. He commenced
employment for the Respondent in 1996. Prior to being
terminated on 2 January 2001 he regularly worked in the
position as rover to assist other slaughterman working
on the slaughterhouse floor. Mr Lynch also held the
position as Union delegate.

5 On 22 December 2000 the Respondent’s employees were
engaged in slaughtering goats. At about 7.20am Mr Lynch
was working on the chain next to Mr Cream. Mr Cream
was employed as a general hand and on that morning he
was washing carcasses. The incident started when Mr
Douglas Blume (who was working on the “dehairer”, a
large machine approximately about two metres from Mr
Cream’s work station) looked over and saw Mr Lynch
and said “Good morning, Max”. Mr Blume said this to
Mr Lynch three times but Mr Lynch did not hear him so
he said to Mr Cream words to the effect “Well, he is an
ignorant prick, isn’t he?” Mr Cream who was operating a
high pressure spray gun responded by laughing, then
turning to Mr Lynch and squirting him with a jet of water.

6 Mr Lynch testified that he was sprayed in the head on his
left side with the high pressure hose. He said initially he
did not know who had sprayed him. He said the water
went straight into his ear and soaked the left side of his
body. He said he looked up and saw Mr Cream holding
the high pressure hose and he said to Mr Cream “What
the fuck do you think you are doing, you fucking idiot?”
He said Mr Cream smiled at him. He then walked up to
Mr Cream who was standing on a stand and said, “Don’t
fucking ever do that again.” He said that Mr Cream
responded by spraying him in the face point blank. He
said he tried to wipe the water from his eyes and he lifted
his right hand in an attempt to grab the high pressure
hose. As he attempted to grab the hose Mr Cream came
off the stand, grabbed him and pushed him against the
wash station, which is next to the steriliser that was full
of very hot water. He said both of them were locked
together and he put his left arm around the back of Mr
Cream’s neck to restrain him, and held his other hand on
his knife pouch. He said Mr Cream tried to throw him on
the ground and they both fell over and slipped into the
blood drain. Mr Lynch said he yelled for someone to take
the knives out of his pouch because they were very sharp
and dangerous, and he did not want anyone to get hurt.

7 By the time Mr Lynch called out, most of the workers on
the floor had stopped working and gathered around Mr
Lynch and Mr Cream. Mr John McDonald saw Mr Cream
and Mr Lynch on the floor side by side. When he heard
Mr Lynch call out two or three times “Someone grab my
knives”, he took the knives out of Mr Lynch’s pouch and
took them to the washing and shaving area.

8 Shortly after the two were separated, the Slaughter Floor
Supervisor, Mr Pascoe Constantino and the Quality
Assurance Manager, Mr Nicholas Mitchell ensured both
Mr Lynch and Mr Cream were escorted from the slaughter
floor.

9 Mr Lynch testified that he walked with Mr Mitchell as
Mr Cream walked out with Mr Constantino. He said as
they were walking outside he heard Mr Cream yell
something to him which he could not hear. Mr Lynch
said he called out to Mr Constantino, “I told you he was
fucking crazy”. He said Mr Cream went berserk and Mr
Constantino had to restrain him (Mr Cream), that Mr
Constantino told him (Mr Lynch), “Shut-Up, Max. You
are making things worse”. Mr Lynch said he then said to
Mr Mitchell, “I’ll get the prick after work”. Mr Lynch
testified that he did not have any intention of carrying
out the threat because he thought Mr Cream was crazy.
He said he then walked across to the smoking area, had a
cigarette and after about 10 minutes the Production
Manager, Mr Paul Jones approached him with Mr Donald
Clements who is the Respondent’s General Manager. He
said Mr Clements and Mr Jones departed for about 10
minutes and Mr Clements and Mr Jones came back and
informed him that he would be suspended until 2 January
2001. He said on 2 January 2001 he arrived at work at
approximately 6.30am and waited for Mr Clements to
arrive at the office. He said after Mr Clements arrived, he
walked into the office and said “Good morning, Max”
and asked him to come inside the office. Mr Lynch
followed him in and Mr Clements said to him (Mr Lynch),
“It doesn’t look good, you are out of here”. Mr Lynch
said that he informed Mr Clements that he would take
the matter to the Union. He then shook Mr Clements’
hand, said “Happy New Year” and left the premises.

10 Whilst there was little dispute as to how the physical
altercation started there was a dispute between the parties
as to whether Mr Lynch was an assailant or a victim.

11 Mr Douglas Blume testified that after Mr Cream directed
a stream of water at Mr Lynch, Mr Lynch walked up to
Mr Cream and said “What the fuck did you do that for,
you fucking idiot”. He said Mr Cream just smiled with a
big cheesy grin and Mr Lynch said to Mr Cream “Don’t
ever do that again”. He said Mr Cream then pointed the
spray gun at Mr Lynch and squirted it straight in his face.
He said Mr Lynch put his hand up to try and stop the
stream of water, that Mr Cream lost his balance, stepped
off his stand, rushed at Mr Lynch and pushed him against
the wash basin. They then both fell into the blood drain.

12 Mr Geoffrey Fripp testified that on the day in question
he was also working on the “dehairer”. He said he looked
up and saw a circle of people on the other side of the
room. He went over to see what was going on and saw
Mr Lynch and Mr Cream on the ground. He said that Mr
Cream was locked onto Mr Lynch, so he reached down
and pulled Mr Cream off Mr Lynch. He said that prior to
grabbing Mr Cream that Mr Cream was trying to bite Mr
Lynch’s neck. He said that after he pulled them apart, Mr
Cream wanted to have another go at Mr Lynch and he
told him (Mr Cream) that “enough was enough”. He
testified that he did not observe any injuries on either Mr
Cream or Mr Lynch.

13 Mr Paul Boardman testified that when the incident
occurred that he was working alongside Mr Lynch,
that Mr Lynch was to his (Mr Boardman’s) left and
Mr Cream was on the left side of Mr Lynch. He said
he was shaving goats and he looked up and saw Mr
Lynch walk up to Mr Cream and hit Mr Cream on the
nose with an open hand. He described the hit as a
clipping of Mr Cream’s nose. He said Mr Cream then
jumped off the wash stand and they proceeded to
wrestle around until the fight was broken up. He said
he did not hear Mr Lynch say anything to Mr Cream
because of the noise on the slaughter floor.

14 Mr Cream testified that he was employed by Geraldton
Meat Exports from approximately July or August 2000
through to 22 December 2000. He testified that when Mr
Blume yelled out to Mr Lynch to try and get his attention,
it seemed to him (Mr Cream) that Mr Lynch did not hear
Mr Blume, so he sprayed water in his general direction.
He said the spray action came out slightly stronger than
he intended, that the spray hit Mr Lynch’s shirt just under
his right shoulder. He said that Mr Lynch looked up at
him and said “Do that again and I will knock your fucking
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block off”. Mr Cream says he responded by sticking his
fingers in the air and saying “na, na, na, na, na”. He said
Mr Lynch then struck him on the nose. When asked to
describe how he was hit on the nose he said that Mr
Lynch’s hand came up through his (Mr Cream’s) hands
and connected with his nose. He said he had a blood nose
after the altercation and that was the only time during the
incident that he recalled being struck on the nose. He
said after Mr Lynch struck him, Mr Lynch grabbed his
shirt and they walked backwards towards the wash tray
and ended up on the ground. Whilst on the ground he
said Mr Lynch had hold of his (Mr Cream’s) hair. He
said eventually the altercation was broken up. He strongly
denied that he tried to bite Mr Lynch on the neck. He
testified that after the fight was broken up, Mr Lynch had
another go at him and struck him on the chin.

15 Mr Cream said he walked outside with Mr Constantino
and Mr Lynch walked with Mr Mitchell. He said that Mr
Constantino asked him what happened and that whilst he
was explaining, Mr Lynch yelled out something that he
could not recall. He said he reacted and yelled at Mr
Lynch, “You are lucky I didn’t let you have it”.

16 He said he was then escorted to the office by Mr
Constantino and he spoke to Mr Clements. He said Mr
Clements attended to his blood nose and he told Mr
Clements that he had squirted Mr Lynch with water and
that Mr Lynch was being an aggressive bastard to him
(Mr Cream). He said Mr Clements told him to go home
as it was the last day of work before Christmas and to
come back after the break on Tuesday. He said on Tuesday,
2 January 2001 he rang the Respondent’s office and
informed the Respondent that he was not returning to
work as he had obtained another job.

17 Mr Cream testified that he did not intend to annoy Mr
Lynch, that he was attempting to gain his attention when
he squirted him with the hose.

18 When questioned as to whether he had had any other
altercations with any other employees at the meat works,
Mr Cream said, “No”. However in cross-examination Mr
Cream conceded that he had been involved in two
altercations. He conceded that he had grabbed a labourer
called Peter by the throat. He also conceded he had
wrestled with Cliff, a floor cleaner. Mr Cream also
conceded that prior to being employed by the Respondent
he had been terminated from a position with the Geraldton
Fishermen’s Co-op as a result of a fight and was
subsequently convicted of an offence of grievous bodily
harm. He conceded that he had lost his temper and kicked
a friend in the head whilst his friend was kneeling down
on the ground trying to put something onto the towbar of
a car. Mr Cream testified that before he went to court for
the offence he had been admitted to Graylands Hospital
and diagnosed with a chemical imbalance in his brain
from drug use. He said that it was a temporary acute
condition and that he was kept in hospital for about three
or four weeks.

19 Mr Mitchell testified when the fight was broken up he
walked outside with Mr Lynch and that Mr Cream walked
out with Mr Constantino. He said that Mr Cream had a
graze on his chin and blood coming out of his nostrils.
Whilst they were walking outside he said that Mr
Constantino asked Mr Cream what had occurred and Mr
Cream said “I was trying to get Max’s attention and I
directed a bit of water in his direction, tried to get his
attention. I squirted him down the left side, he came up
and abused me and then he hit me on the end of the nose”.
Mr Mitchell said that Mr Lynch said to Mr Cream “You
think that was a hit. Wait until we’re finished in the office
and I’m going to knock your block off”. He said that Mr
Cream then attempted to try to get at Mr Lynch but Mr
Constantino intervened and steered Mr Cream away. Mr
Mitchell then went in the office, spoke to Mr Clements
and informed him there had been a fight on the slaughter
floor between Mr Lynch and Mr Cream and he asked Mr
Clements to speak to Mr Lynch and Mr Cream. Mr
Mitchell then left the office and went to back to the
slaughter floor.

20 Mr Mitchell testified that when he returned to the
slaughter floor he spoke to Mr Constantino and asked if
anyone had seen what had happened. He said Mr
Constantino said he had spoken to Mr Dennis Nicholls
who said that he did not see how the altercation started,
but that Mr Boardman saw the whole thing so he (Mr
Mitchell) should speak to him. Mr Mitchell spoke to Mr
Boardman and later took a statement from him. Mr
Mitchell said he then spoke to others who were working
in the shaving and washing area but they all informed
him that they did not see anything. However he did not
speak to anyone who was working in the dehairing area.
In particular, it is common ground that Mr Blume, Mr
McDonald and Mr Fripp were not spoken to by Mr
Mitchell or Mr Constantino. Further it is common ground
that other than the brief conversation that took place whilst
Mr Lynch and Mr Cream were walking to the office and
the brief conversation that Mr Clements had with Mr
Lynch and Mr Cream, no explanation was sought from
Mr Cream or Mr Lynch.

21 Mr Clements testified that when he first spoke to Mr
Cream he was bleeding from the nose and had a bit of
skin off his chin. He said he went to the first aid room
and attended to his nose. He said he asked Mr Cream to
tell him what happened and that Mr Cream told him that
there had been a fight between him and Mr Lynch, that
Mr Lynch had him by the hair and Mr Lynch punched
him. Mr Clements said he stopped the conversation at
that point because he wanted to speak to Mr Lynch and
he wanted to sit down and assess the whole situation. He
said he informed Mr Cream that he would be suspended
for the day with pay and to report to the office on 2 January
2001, after the Christmas break.

22 Mr Clements testified that he then went and spoke to Mr
Lynch. He said he asked Mr Lynch what had happened
and Mr Lynch said that they had “had a blue”. He said he
then said to Mr Lynch, “I believe you hit him”, to which
Mr Lynch replied “Well, Don, I lost it”. He said he
explained to Mr Lynch that he was a senior member of
the slaughtering team and that he should have gone about
it in a different way and that Mr Lynch said again, “Well,
Donald, I lost it”. He said he then informed Mr Lynch
that he would be suspended for the day with pay and to
return to the office after the holidays on 2 January 2001.

23 Mr Clements testified that he left the investigation of the
incident to Mr Mitchell and Mr Constantino. He said Mr
Mitchell and Mr Constantino obtained some statements
and as a result of viewing those statements, he concluded
that both Mr Lynch and Mr Cream were as guilty as one
another and that they should both be instantly dismissed.
Mr Clements testified that in his view that he had to take
such a strong stand as there may be other fights in the
future which could result in serious injury.

24 Prior to the incident occurring there had been a fight at
the meatworks in August 2000. As a result of that
altercation, a meeting was held in the Management
Training room which was attended by a number of staff,
including Mr Lynch. It was agreed by all persons present
at that meeting including Mr Lynch (who attended as the
slaughter floor Union representative) that all persons
engaged in fighting will result in instant dismissal of the
offending parties. Following that meeting the company
issued the following directive—

“DIRECTIVE—Any future fighting engaged on the
plant, irrespective of whether one person assaults an-
other or fighting involves two people fighting each
other: Will result in the instant dismissal of offending
parties.

SCOPE—This Directive applies to all staff and em-
ployees employed by Geraldton Meat Exports.

BACKGROUND —A fight occurred on the slaughter
floor at the cessation of work on the 10th of August
2000. A slaughterman assaulted a fellow slaughterman
by grabbing him around the throat by the shirt collars
and pushing him backwards. The victim did not fight
back and kept his hands stretched out in a defensive
position.
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SLAUGHTERMAN— Neil Kruger (Assailant)
Kenny Mitchell (Victim)

CONSEQUENCES—A meeting was held prior to the
commencement of work on the 11th August 2000, in
the management training room. Those in attendance
included—

Don Clements—General Manager

Paul Jones—Production Manager

Nick Mitchell—QA Manager

Shayne Moody—Slaughter floor Supervisor
(Temporary)

Wayne McMullen—Boning Room Union Repre-
sentative

Max Lynch—Slaughter Floor Union Representa-
tive

Neil Kruger—Assailant

Kenny Mitchell—Victim

RESULT—After much discussion it was decided that
as there was only one assailant and the victim did not
retaliate, the assailant would be allowed to remain an
employee if—

A/ The victim received an apology and agreed to
continue working with the assailant.
B/ The assailant agreed to a declaration stating
that any further misdemeanours would result in
termination of their employment.

CONCLUSION—To prevent a repeat of the inves-
tigation and counselling session held on the
morning of 11th August 2000, it was decided by all
those present that a company directive be issued
stating that fighting of any kind would result in
instant dismissal of offending parties. Both union
representatives were present and agreed to the de-
cision and were responsible for relaying this
decision to employees.”

Legal Issues
25 The onus is on the Applicant to demonstrate that the

dismissal was unfair on the balance of probabilities.
However, there is an evidential onus upon the employer
to prove that summary dismissal is justified. (Newmont
Australia Ltd v The Australian Workers’ Union, West
Australian Branch, Industrial Union of Workers 68 WAIG
677 at 679).

26 The Union contends that the Respondent failed to properly
investigate the alleged misconduct and by failing to do
so, Mr Lynch was denied procedural fairness.

27 The requirements of procedural fairness in respect of an
investigation into alleged misconduct were considered by
the Full Bench of the South Australian Industrial Relations
Commission in Bi-Lo Pty Ltd v Hooper (1992) 53 IR
224. In the Bi-Lo case the Full Bench of the South
Australian Commission observed at 229—

“Where the dismissal is based upon the alleged
misconduct of the employee, the employer will
satisfy the evidentiary onus which is cast upon it
if it demonstrates that insofar as was within its
power, before dismissing the employee, it con-
ducted as full and extensive investigation into all
of the relevant matters surrounding the alleged
misconduct as was reasonable in the circum-
stances; it gave the employee every reasonable
opportunity and sufficient time to answer all al-
legations and respond thereto; and that having
done those things the employer honestly and
genuinely believed and had reasonable grounds
for believing on the information available at that
time that the employee was guilty of the miscon-
duct alleged; and that, taking into account any
mitigating circumstances either associated with

the misconduct or the employee’s work record,
such misconduct justified dismissal. A failure to
satisfactorily establish any of those matters will
probably render the dismissal harsh, unjust or
unreasonable.” (see also Western Mining Corpo-
ration Limited v The Australian Workers’ Union,
West Australian Branch, Industrial Union of
Workers (1997) 77 WAIG 1079 at 1084 per
Sharkey P and Coleman C.C.)

28 Despite the requirement to accord procedural fairness,
not every denial of procedural fairness will entitle an
employee to a remedy. No injustice will result if after a
review of all the circumstances of the termination it can
be said that the employee could be justifiably dismissed
(Shire of Esperance v Mouritz (1990) 71 WAIG 891;
Byrne v Australian Airlines Ltd (1995) 185 CLR 410 at
430 per Brennan CJ, Dawson and Toohey JJ, and at 466
per McHugh and Gummow JJ).

29 In The Australian Workers’ Union, West Australian
Branch, Industrial Union of Workers v Co-operative Bulk
Handling Limited (1984) 64 WAIG 1355 Commissioner
G Fielding (as he then was) observed at 1356—

“Generally it is not the function of the Commission
to apportion blame between fighting workmen in the
workplace. That has recently been made clear in the
Federated Engine Drivers’ and Firemen’s Union of
Workers of Western Australia v Hamersley Iron Pty.
Ltd. (1982) 62 W.A.I.G. 1048. If individuals are
engaged in a fight and subsequently are dismissed
for misconduct, generally that is taken as the end of
the matter. However, if one or any other number of
perpetrators can show that they were innocent vic-
tims, then of course it is an injustice to inflict upon
them the ultimate sanction of summary dismissal
because they had the misfortune to be dealt with
improperly by a fellow workmate.”

30 Commissioner Beech made a similar observation in The
Forest Products, Furnishing and Allied Industries
Industrial Union of Workers, WA v Wesfi Pty Ltd (1992)
72 WAIG 610 at 611 and then went onto to say—

“It is also the case that the Commission will move to
protect an employee whose involvement is essen-
tially passive: the Full Bench in MNMC v AWU, 63
WAIG 2397. The Commission retains the obliga-
tion to examine all of the circumstances—the mere
existence of a fight does not lead automatically to
dismissal: UFTU v Pay-Co, 70 WAIG 2497 at 2499.
See also the comments of the Commission in MNMC
v AWU—

“I must say that I have considerable diffi-
culty with the proposit ion that  two
employees who fight on the job should, au-
tomatically, be summarily dismissed. To be
sure, fighting is an act of misconduct, but it
may or may not be serious enough to justify
the ultimate sanction. Of course, I have the
utmost regard for the applicant’s concern
over its responsibility for providing and
maintaining a safe system of work and also
its reluctance to subscribe to a second chance
policy through fear of encouraging self help
remedies and creating disincentives against
employee use of proper channels when disa-
greements or provocations arise on the job.”

31 Having heard all of the evidence in this matter, I am of
the view that Mr Lynch was not harshly, oppressively or
unfairly dismissed. The reason why I have reached this
conclusion is as follows—

(a) It is dangerous to engage in a physical alterca-
tion when wearing a pouch containing extremely
sharp knives used in the business of slaughter-
ing. Further both Mr Lynch and Mr Cream were
working near a steriliser full of hot water which
could have burnt either of them if they were
pushed into it.
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(b) Mr Lynch was a senior employee of the Re-
spondent who at the time of termination was
a Union delegate. Not only was he the Union
delegate but he also regularly worked as a
rover. As a senior employee he had an obliga-
tion to other employees in the workplace to
observe safe practices and to take steps to en-
sure the safety of his workmates was not
endangered by his own actions.

(c) Even if I accept the evidence given by Mr Lynch
(corroborated by Mr Blume), it is clear from their
evidence that Mr Lynch approached Mr Cream
and attempted to grab the spray hose from Mr
Cream.

(d) After having regard to the evidence of Mr Lynch,
Mr Blume and the evidence given by Mr Cream,
I am satisfied Mr Cream sustained a blood nose
when Mr Lynch attempted to take the spray hose
from him. In my view whether Mr Cream or Mr
Lynch was the aggressor at that point in time is
irrelevant.

(e) In light of Mr Lynch’s evidence that he regarded
Mr Cream as “crazy”, in my view he should not
have attempted to take the hose from Mr Cream,
he should have simply walked away and reported
the matter to the Slaughter Floor Supervisor, Mr
Constantino.

32 I will make an order dismissing the application.

2001 WAIRC 02712
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES WEST AUSTRALIAN BRANCH,

AUSTRALASIAN MEAT INDUSTRY
EMPLOYEES’ UNION, INDUSTRIAL
UNION OF WORKERS, PERTH,
APPLICANT
v.
GERALDTON MEAT EXPORTS,
RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 4 MAY 2001
FILE NO CR 4 OF 2001
CITATION NO. 2001 WAIRC 02712
_______________________________________________________________________________

Result Dismissed
Representation
Applicant Mr G Haynes
Respondent Mr M Darcy
_______________________________________________________________________________

Order.
Having heard Mr G Hayes as agent on behalf of the applicant
and Mr M Darcy as agent on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) J.H. SMITH,

[L.S.] Commissioner.

CONFERENCES—Notation of—

Parties Commissioner Date Matter Result
/Conference
Number

Australian Workers’ BHP Iron Ore Ltd Kenner C 11/08/00 Alleged Victimisation Referred
Union C160/2000
Australian Workers’ BHP Iron Ore Ltd Kenner C 22/11/00 Alleged Victimisation Upheld
Union CR160/2000
Australian Workers’ BHP Iron Ore Ltd Kenner C N/A Utilisation of ongoing Concluded
Union C264/2000 change
Australian Workers’ BHP Iron Ore Ltd Kenner C N/A Utilisation of ongoing Concluded
Union CR264/2000 change
Automotive, Food, Asia Metals Pty Ltd Gregor C 15/03/01 Rostering Arrangements Concluded
Metals, Engineering, t/as Aussie Waste C68/2001 21/03/01
Printing & Kindred Recycling and Aussie
Industries Union Metals
Automotive, Food, Cockburn Cement Ltd Gregor C 23/03/01 Work in accordance to EBA Concluded
Metals, Engineering, C53/2001
Printing & Kindred
Industries Union
Automotive, Food, BHP Iron Ore Pty Ltd Kenner C 22/01/01, Alleged Unfair Dismissal Discontinued
Metals, Engineering, CR117/2000 23/01/01
Printing & Kindred
Industries Union
Automotive, Food, Fluor Daniel Gregor C 23/10/00, Strike Action Referred
Metals, Engineering, Diversified Plant C281/2000 25/10/00,
Printing & Kindred Services Pty Ltd 27/10/00
Industries Union
Automotive, Food, Transfield Services Kenner C 16/03/01 Order to return to work Discontinued
Metals, Engineering, (Australia) Pty Ltd C52/2001
Printing & Kindred
Industries Union
Builders’ Labourers, City of Stirling Gregor C 20/03/01 Time and Wages Referred
Painters and Plasterers C200/2000
Union
Builders’ Labourers, City of Stirling Gregor C 20/03/01 Additional Public Holiday Dismissed
Painters and Plasterers CR200/2000
Union
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Parties Commissioner Date Matter Result
/Conference
Number

Civil Service Association Education Department Kenner C N/A N/A Discontinued
 of WA PSAC28/2000

Communications, Detroit Diesel Allison Kenner C 03/02/00 Workers Compensation Discontinued
Electrical, Electronic, Australia Pty Ltd C360/1999
Energy, Information,
Postal, Plumbing and
Allied Workers Union
Construction, Mining, Midland Brick Gregor C N/A Termination of Employment Discontinued
Energy, Timberyards, CR157/2000
Sawmills and Woodworkers
Union
Construction, Mining, Midland Brick Gregor C N/A Unfair Dismissal Discontinued
Energy, Timberyards, Company Pty Ltd C315/2000
Sawmills and Woodworkers
Union
Construction, Mining, Delcala Nominees Pty Gregor C 26/03/01 Wages and Conditions Concluded
Energy, Timberyards, Ltd and Others C70/2001
Sawmills and Woodworkers
Union
Construction, Mining, BHP Iron Ore Ltd Kenner C 27/04/01 Alleged unfair dismissal Discontinued
Energy, Timberyards, C82/2001
Sawmills and Woodworkers
Union
Dental Technicians & Dr HA Sharpe Scott C 24/01/01 Unfair Dismissal Discontinued
Employees Union C307/2000
Liquor, Hospitality & Burswood Resort Wood C N/A Unfair Dismissal Discontinued
Miscellaneous Workers (Management) Ltd CR203/2000
Union
Liquor, Hospitality & Skill Hire Pty Ltd Kenner C 01/12/00 Alleged Unfair Dismissal Referred
Miscellaneous Workers C275/2000
Union
Liquor, Hospitality & Skill Hire Pty Ltd Kenner C 01/12/00 Alleged Unfair Dismissal Discontinued
Miscellaneous Workers CR275/2000
Union
Liquor, Hospitality & Hon Minister for Kenner C 16/01/01 Employment Contract Discontinued
Miscellaneous Workers Education C352/2000
Union
Liquor, Hospitality & SSL Aged Care Services Wood C 24/01/01 Redundancy Payments Discontinued
Miscellaneous Workers C339/2000
Union
Liquor, Hospitality & Burswood Resort Wood C 15/02/01, Termination Discontinued
Miscellaneous Workers (Management) Limited C33/2001 12/03/01,
Union 28/03/01
Liquor, Hospitality & Burswood Resort Wood C 27/04/01 N/A Referred
Miscellaneous Workers (Management) Limited C89/2001
Union

PRACTICE NOTES—
INTERLOCUTORY APPLICATIONS AND

APPLICATIONS FOR STAYS

Practice Note No. 2 of 2001
23 May 2001

The following practice directions shall apply to proceed-
ings before the Commission, constituted by the Full Bench,
or before the President sitting alone, where the parties are
represented by legal practitioners or agents.

1. In all interlocutory matters, the parties will file a
written outline of submissions to which argument
will be confined.

2. The applicant must file the outline with the applica-
tion, unless the Commission otherwise directs, and
the respondent must then reply within three days.
The applicant may file any additional submissions
in reply within a further three days. Different time
limits may be fixed by the Commission in lieu of
the abovementioned time limits, in the exercise of
the Commission’s discretion.

3. The Commission will retain a discretion to limit oral
arguments, conduct interlocutory hearings by tel-
ephone conference, or even to decline to take oral
submissions when written submissions have been filed.

4. The Commission may determine that the matter
should be determined on the papers.
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5. These directions, with any modifications, shall ap-
ply to applications to the President pursuant to
s.49(11) of the Industrial Relations Act 1979 (as
amended).

TIME LIMITS—WRITTEN AND
ORAL SUBMISSIONS

Practice Note No 1 of 2001
23 May 2001

1. For the purposes of hearings by the Full Bench or by the
President, the Full Bench or the President will give consid-
eration in every case to whether time limits on oral submissions
should be imposed. Time limits may only be exceeded with
the leave of the Full Bench or the President given at the hear-
ing.

2. For the purposes of hearings by the Full Bench or the
President, each will give consideration in every case to im-
posing limits on the length of written submissions. Written
submissions which exceed any such limit will only be consid-
ered by leave of the Full Bench or the President given at the
hearing.

3. The parties (unless they appear in person or by a layperson
and not by an industrial agent) shall file a written outline of
submissions stating whether the party intends to present oral
argument.

PROCEDURAL DIRECTIONS
AND ORDERS—

2001 WAIRC 02601
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES MARK STEVEN LANE, APPLICANT

v.
CITIZENS ADVICE BUREAU OF WA
(INC), RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY, 19 APRIL 2001
FILE NO/S APPLICATION 97 OF 2000
CITATION NO. 2001 WAIRC 02601
_______________________________________________________________________________

Representation
Applicant In person
Respondent Ms M Huntly as agent
_______________________________________________________________________________

Order.
HAVING heard Mr Lane in person and Ms Huntly as agent
for the Respondent the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
orders—

That the Respondent provide the Applicant with a list
of discoverable documents within 14 days from 12 April
2001.

(Sgd.) J.H. SMITH,
[L.S.] Commissioner.

2001 WAIRC 02595
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES DIANE SONJA ANN BOON,

APPLICANT
v.
SAINT LUKE’S PRIMARY SCHOOL,
RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED TUESDAY, 17 APRIL 2001
FILE NO/S APPLICATION 1190 OF 2000
CITATION NO. 2001 WAIRC 02595
_________________________________________________________________________

Result Order issued.
Representation
Applicant Mr G Stubbs of counsel
Respondent Mr S Harben of counsel
_________________________________________________________________________

Order.
HAVING heard Mr G Stubbs of counsel on behalf of the ap-
plicant and Mr S Harben of counsel on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

1. THAT the named respondents to this application
listed in attachment A to the respondent’s applica-
tion filed in the Commission on 3 October 2000 be
and are hereby struck out as parties to this applica-
tion.

2. THAT the application be and is hereby discontinued
by leave.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.
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2001 WAIRC 02611
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES MONTY REWIRI HENRY,

APPLICANT
v.
HANSSEN PTY LTD, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED FRIDAY, 20 APRIL 2001
FILE NO/S APPLICATION 1549 OF 2000
CITATION NO. 2001 WAIRC 02611
_______________________________________________________________________________
Result Application for discovery allowed
Representation
Applicant Mr G Stubbs, of counsel
Respondent Mr F Kroon
_______________________________________________________________________________

Order.
HAVING heard Mr G Stubbs, of counsel, on behalf of the
Applicant and Mr F Kroon, agent on behalf of the Respond-
ent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979 hereby orders—

THAT the Respondent shall provide to the Applicant’s
solicitor, by no later than 2.00 pm on the 20th day of April
2001, discovery of time sheets for Mr James Wawatai for
the period 5 August 2000 to 6 September 2000 inclusive.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

2001 WAIRC 002648
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES MING BO ZHUANG, APPLICANT

v.
ADVANTAGE AIR PTY LTD,
RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED THURSDAY, 26 APRIL 2001
FILE NO/S APPLICATION 1701 OF 2000
CITATION NO. 2001 WAIRC 02648
_________________________________________________________________________

Result Direction issued.
Representation
Applicant Mr T Kucera of counsel
Respondent Ms A Crichton-Browne of counsel
_________________________________________________________________________

Direction.
HAVING heard Mr T Kucera of counsel on behalf of the ap-
plicant and Ms A Crichton-Browne of counsel on behalf of
the respondent the Commission, pursuant to the powers con-
ferred on it under the Industrial Relations Act, 1979, hereby
directs—

(1) THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as the evidence in chief of the maker. Evidence in
chief other than that contained in the witness state-
ments may only be adduced by leave of the
Commission.

(2) THAT the parties file and serve any signed witness
statements upon which they intend to rely no later
than 14 days prior to the date of hearing.

(3) THAT the parties file and serve any signed witness
statements in reply upon which they intend to rely
no later than 7 days prior to the date of hearing.

(4) THAT the parties have liberty to apply on short no-
tice.

(Sgd.) S. J. KENNER,    
[L.S.] Commissioner.

2001 WAIRC 02631
 WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES RICHARD CHARLES WHYTE,

APPLICANT
v.
NARROGIN BRICK, MESSRS CLIVE,
GREG & LES PAGE T/A NARROGIN
BRICK, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 24 APRIL 2001
FILE NO/S APPLICATION 1869 OF 2000,

APPLICATION 651 OF 2001
CITATION NO. 2001 WAIRC 02631
_______________________________________________________________________________

Result Direction for discovery issued
Representation
Applicant Mr R C Whyte on his own behalf
Respondent Mr E Rea
_______________________________________________________________________________

Direction.
HAVING heard Mr R C Whyte on his own behalf and Mr E
Rea on behalf of the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby directs—

(1) THAT the respondent produce to the Commission
by 8 May 2001 any documentation dating from 1
January 1996 onwards recording time worked, wages
or payments relating to the applicant, Richard
Charles Whyte.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

2001 WAIRC 02716
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AUSTRALIAN LIQUOR,

HOSPITALITY AND
MISCELLANEOUS WORKERS
UNION, WESTERN AUSTRALIAN
BRANCH, APPLICANT
v.
BURSWOOD RESORT
(MANAGEMENT) LTD,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED MONDAY, 7 MAY 2001
FILE NO C 89 OF 2001
CITATION NO. 2001 WAIRC 02716
_______________________________________________________________________________

Result Order for discovery of documents issued.
Representation
Applicant Mr D Kelly
Respondent Mr G Blyth (as agent)
_______________________________________________________________________________

Order—Discovery of Documents.
HAVING HEARD Mr D. Kelly on behalf of the applicant and
Mr G. Blyth (as agent) on behalf of the respondent, the
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Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby—

ORDERS THAT—
(A) Each party—

1. provide to the other a list of all documents
dated from 19 January 2001 in their pos-
session, custody or control relating to the
options for Mr Mitchell’s employment with
the respondent, including any appropriate
training relevant to available positions with
the respondent, and the dismissal of Mr
Mitchell from employment on 23 March
2001;

2. confirm that there are no other documents
relating to Order 1 hereof in their posses-
sion, custody or control other than those
documents mentioned in the list.

(B) The list to be provided in Order 1 hereof is to be
provided by 4.00pm on Monday, 7 May 2001.

(C) If either party wishes to inspect a document cov-
ered by this Order it shall notify the other party
by 4.00pm on Tuesday, 8 May 2001 and copies
of documents requested are to be provided to the
other party by 4.00pm on Thursday, 10 May
2001.

(Sgd.) A. R. BEECH,
[L.S.] Commissioner.

2001 WAIRC 02741
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE AUTOMOTIVE, FOOD, METALS,

ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH & OTHERS,
APPLICANTS
v.
BHP IRON ORE PTY LTD & OTHERS,
RESPONDENTS

PARTIES CONSTRUCTION, MINING,
ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH & OTHERS,
APPLICANTS
v.
BHP IRON ORE PTY LTD,
RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED TUESDAY, 8 MAY 2001
FILE NO/S A 2 OF 2001, CR 60 OF 2001
CITATION NO. 2001 WAIRC 02741

_________________________________________________________________________

Result Direction issued.
Representation
Applicants Mr D Schapper of counsel; Mr T Daly of

the AWU and Mr J Murie of the CEPU
Respondent Mr M Lundberg of counsel and with him

Mr R Kelly of counsel
_________________________________________________________________________

Direction.
HAVING heard Mr D Schapper of counsel on behalf of the
Automotive, Food, Metals, Engineering, Printing and Kin-
dred Industries Union of Workers, Western Australian Branch,
the Construction, Mining, Energy Timberyards, Sawmills and
Woodworkers Union of Australia, Western Australian Branch
and the Transport Workers’ Union of Australia, Industrial
Union of Workers, Western Australian Branch, Mr T Daly on
behalf of the Australian Workers’ Union, West Australian
Branch, Industrial Union of Workers and Mr J Murie on be-
half of the Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union of
Australia, Engineering and Electrical Division, WA Branch
and Mr M Lundberg and with him Mr R Kelly of counsel on
behalf of the respondent the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby directs-—

1. THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as the evidence in chief of the maker. Evidence in
chief other than that contained in the witness state-
ments may only be adduced by leave of the
Commission.

2. THAT the parties file and serve upon one another
any signed witness statement upon which they in-
tend to rely by 8 June 2001.

3. THAT the parties file and serve upon one another
any signed witness statements in reply upon which
they intend to rely by 22 June 2001.

4. THAT the parties give notice to one another of wit-
nesses they require to attend at the proceedings for
the purposes of cross-examination no later than seven
days prior to the date of hearing.

5. THAT the parties file and serve an outline of open-
ing submissions and any list of authorities upon
which they intend to rely no later than seven days
prior to the date of hearing.

6. THAT the parties have liberty to apply on short no-
tice.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

RECLASSIFICATION APPEALS—Notation of—

File Number Appellant Respondent Decision Finalisation
Date

PSA 40/2000 Ann Catherine Van Wees Family and Children’s Services Dismissed 30/04/01
PSA 41/2000 Stephen Mark Endersby Family and Children’s Services Dismissed 30/04/01


