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Reasons for Decision.
THE PRESIDENT—

INTRODUCTION
1 This is the unanimous decision of the Full Bench.
2 This is an appeal brought pursuant to s.49 of the Industrial

Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) against the decision of the Commissioner at
first instance, constituted by a single Commissioner, made
on 9 July 2001, which, formal parts omitted, reads as
follows—

“(A) DECLARES—
1. That Jean Matilda Kirkham was dismissed

by Katrina Alexander on 8 August 2000.
2. That the dismissal of Jean Matilda Kirkham

was unfair.
3. That re-instatement is impracticable.

(B) ORDERS that Katrina Alexander forthwith pay
Jean Matilda Kirkham the sum of $5,952.00 by
way of compensation for the dismissal which
occurred.

 (C) DECLARES—
1. That Jean Matilda Kirkham has been de-

nied a benefit to which she was entitled
under her contract of employment, being
an entitlement to be paid from her accrued
sick leave for her absence from work be-
tween 7 June 2000 and 8 August 2000 due
to ill-health.

2. That Jean Matilda Kirkham has been de-
nied a benefit to which she was entitled
under her contract of employment, being
untaken annual leave payable upon the ter-
mination of her employment.

 (D) ORDERS:
That Katrina Alexander forthwith pay Jean
Matilda Kirkham the sum of $1762.95 being ben-
efits due to her under her contract of
employment.”

3 The appellant now appeals against this decision on
grounds set out in a great deal of detail at pages 2-7 of
the appeal book (hereinafter referred to as “AB”), and
which grounds deal with alleged erroneous findings in
relation to the evidence.

4 There were two other grounds of appeal, added by leave,
one relating to allegations concerning the conduct of the
case at first instance by the appellant’s agent, Mr Terence
Crossley, and one to the quantum of compensation. It
was noteworthy that, as we read the grounds of appeal,
and on our understanding of the conduct of her case on
appeal by Dr Alexander, there was no appeal against the
finding of unfair dismissal. The appeal was substantially
against the finding of a dismissal.

BACKGROUND
5 The abovenamed respondent, Jean Matilda Kirkham,

made application to the Commission, pursuant to
s.29(1)(b)(i) of the Act, alleging that the abovenamed
appellant, Dr Katrina Alexander, her employer, had
unfairly dismissed her on 8 August 2000. She also alleged
that she had been denied, in part, contractual benefits.

6 At all material times, the abovenamed appellant was a
medical practitioner conducting a medical practice at 42
Geddes Street, Victoria Park in this State. The respondent,
Ms Kirkham, commenced employment with Dr Alexander
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in June 1995 as a receptionist. In 1996, she became the
bookkeeper and practice manager. As practice manager,
her duties included administration, bookkeeping including
responsibility for the wages, purchasing, compiling
financial reports, preparing doctors’ salaries, petty cash,
ECG and lung function testing, preparation of the practice
for accreditation, reception, preparation of rosters and
allocation of duties, and general running of the practice.
She was also involved in the training and management of
staff, advertising for new staff and interviewing them,
the typing up of reports, ordering supplies for the surgery
and all bookkeeping duties.

7 She was trained to run the practice, for some time, by
and under a consultant administration and personnel
adviser, Ms Csallie Elizabeth Drake-Brockman, during a
period of about a year when Dr Alexander could take
little or not part in running the practice due to injuries
which she received in a motor vehicle accident.

8 On 13 February 2000, Ms Kirkham was involved in a
motor vehicle accident as a direct result of which she
was off work for one week. She suffered soft tissue
injuries, but the most serious injury and that which was
the cause of her subsequent lengthy absence from work
(about 13 weeks) was depression, a manifestation of post-
traumatic syndrome.

9 Before the accident, Ms Kirkham worked an average of
32 hours per week, which was not full-time employment
in the sense of a 38 or 40 hour week, but in some weeks
she worked up to 40 hours per week. Following the
accident, she was off work for one week and returned to
work on 15 hours per week three half days per week.
This was a substantial reduction in her hours of work.
She performed only bookkeeping duties during this
period. This constituted, too, a reduction in her workload,
but her evidence was that she agreed with the reduction
in hours and duties because she was unable to cope with
a full week’s work, having taken, initially, a week off
after the accident and she then took two to three weeks
off at a time on sick leave. Then, she would come in and
do a few days here and there. Other staff who had not
worked full time either were required to work full time
to cover.

10 The other staff were already performing a number of
duties which Ms Kirkham had performed because she
was not well enough to perform them. She had given up
the work she had done in the reception area, in particular.
Her attendances at work were irregular and interrupted.
The other staff, who were receptionists, were Ms Karen
May and Ms Maxine Ball. (They also gave evidence in
the proceedings.)  We should add that there had been three
receptionists, including one Naomi, who had left at the
end of 1999. She had not been replaced because Christmas
intervened.

11 There was evidence from Ms May (see page 70 (AB))
that she and Ms Ball agreed with Dr Alexander that they
would share the receptionist workload between them as
far as possible whilst Ms Kirkham was on extended sick
leave. They did this until 17 July 2000 when a new
receptionist, Ms Yvonne Van De Ven who worked two
shifts per week, was employed.

12 In March and April 2000, Dr Alexander had spoken to
Dr William Roberts, Ms Kirkham’s general practitioner,
because she was concerned about Ms Kirkham’s
depression and suggested that she be referred to Dr Maria
Power, a Consultant Psychiatrist. Dr Alexander also
suggested to Ms Kirkham that she see Dr Power. Dr
Alexander had, in the past, referred patients to Dr Power
before in relation to their rehabilitation.

13 At the end of April 2000, the appellant decided to employ
a bookkeeper, which she had not done before. Ms
Kirkham said that her agreement with this decision was a
reluctant agreement because she had enjoyed doing
bookkeeping work. Ms May said that Ms Kirkham
seemed relieved to hand it over. Dr Alexander was
consistent in her evidence that Ms Kirkham wished to
hand over the bookkeeping. At this time, however, and
upon the suggestion of Dr Alexander, who was very
concerned about Ms Kirkham, the consultant who had

previously assisted Dr Alexander in setting up the practice
and assisted her from time to time, Ms Drake-Brockman,
attended the practice and had meetings with Ms Kirkham
and all the other staff individually. Ms Drake-Brockman
had been involved in employing Ms Kirkham as a
receptionist in 1995 on behalf of Dr Alexander and had
trained her as practice manager, as we have observed.
She saw Ms Kirkham on 3 May 2000 after Dr Alexander
said that she had concerns about Ms Kirkham’s increasing
inability to carry out her normal duties following the car
accident of February 2000.

14 Ms Drake-Brockman said in evidence, in relation to that
meeting, that she was shocked to see how unwell Ms
Kirkham was looking. Ms Drake-Brockman’s evidence
further was that Ms Kirkham told her at that meeting that
she really did want another bookkeeper employed to take
over the accounts workload. Ms Drake-Brockman was
also involved in discussions with the other staff about
sharing out Ms Kirkham’s duties between them. Ms
Drake-Brockman reached the conclusion that if a
bookkeeper took over those duties and Ms Kirkham’s
other duties were shared out with the other staff members
for a temporary period of time, thus releasing her to take
sick leave and recover, then she would be able to come
back and carry out her normal range of duties at a suitable
time further down the track, but without the duty of
bookkeeping.

15 During those discussions, Ms Kirkham became distressed
and cried. Ms Drake-Brockman’s evidence was, too, that
Dr Alexander had a very clear commitment to assist Ms
Kirkham whatever the cost and advised of special duties
which Ms Kirkham could perform. Dr Alexander’s
evidence was that Ms Kirkham was often seated in front
of the computer crying.

16 Ms May said that her preference was for reception work
because she could not do bookkeeping. There was also
clear and unshaken evidence from Dr Peter Webster, a
medical practitioner at the Geddes Street practice, that
he heard Ms Kirkham telling Ms Ball and Ms May in
April 2000 that she wished to give up bookkeeping.
Accordingly, in due course, Ms Josephine Dutton, who
gave evidence, was employed as bookkeeper. Ms Kirkham
attended to the placing of the advertisement for the
position in the newspaper and devised tests for applicants
for the position to do. Having been selected, Ms Dutton
commenced work on 18 May 2000. She was told that she
was relieving a sick practice member. When she started,
there was a backlog of three months’ unfinished entries
to complete.

17 Ms Kirkham, following her meeting with Ms Drake-
Brockman, had the understanding that she would remain
as office manager, and would look after the treatment
room (which involved more nursing type duties), and
would also perform some backup work at the front desk.

18 Ms Drake-Brockman suggested that Ms Kirkham take
leave commencing on 11 May 2000. Ms Kirkham did so
and remained on leave until 6 June 2000, having accepted
Ms Drake-Brockman’s suggestion. She remained off
work, however, after that date and not only attended her
regular medical practitioner, but also consulted and was
treated by a consultant psychiatrist, Dr Power. On 2 May
2000, Dr Power had written to Dr Alexander informing
her that she had advised Ms Kirkham to continue on a
part time basis for the next three months, 20 to 24 hours
per week with a plan to review her working hours at the
end of this time. Dr Power made it clear that this was a
result of Ms Kirkham’s ongoing treatment for a depressive
disorder (page 48 (AB)).

19 On 13 June 2000, Ms Kirkham and Dr Alexander met to
discuss Ms Kirkham returning to work. There was an
agenda prepared by Ms Kirkham (see page 49 (AB)). Ms
Kirkham said in evidence that Dr Alexander’s attitude to
her was “friendly” and agreed with the suggestion that
Dr Alexander gave the impression that she was trying to
help Ms Kirkham come back to work. Dr Alexander
suggested to Ms Kirkham that she could perform a number
of duties to do with work in the treatment room, which
duties could be worked over four hours one afternoon
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per week. These duties did not include any bookkeeping
or practice managing duties, but did include some
reception duties. In Dr Alexander’s view, this would
enable Ms Kirkham to work without stress and to leave
if she became distressed. Dr Alexander gave evidence
that she arranged for Ms Kirkham to return to work in
June 2000, but she did not.

20 Ms Kirkham said that she was upset at the suggestion
that she perform these duties, which included having to
take responsibility for checking everything in doctors’
bags, the sample drugs and checking the expiry date of
all drugs. She discussed the fact that she was distressed
by this with her own medical practitioner and with her
psychiatrist. Her psychiatrist, she said, suggested that she
was not quite ready to return to work and that she should
take two weeks to work out for herself whether she really
wanted to return to work.

21 Ms Kirkham did not therefore return to work on that
occasion and Dr Power wrote to Dr Alexander on 23 June
2000 to inform her that Ms Kirkham was to remain off
work and that, depending on her progress for the next
one to two weeks, she should remain off work until the
end of July. (see page 50 (AB)). In the letter, Dr Power
made it clear that she would be concerned about Ms
Kirkham returning to work during the last three weeks of
July “given her ongoing depressive Sx, vulnerability to
stress and need for support”.

22 We would also add that, at various times after the accident,
Ms Kirkham, on the evidence of Dr Alexander, Ms May
and Ms Ball, caused friction in the practice by her
irritability. Ms May, too, was also upset, as she said in
evidence, that Ms Kirkham never thanked her for their
helping her out. It was the clear evidence of Ms Dutton,
Ms May and Ms Ball that affairs were organised in the
practice on the basis that Ms Kirkham would return to
work there. Dr Alexander, in proposing various alternative
duties and in her discussions from time to time with Ms
Kirkham also evinced that intention and continued to
evince it. That was also Ms Drake-Brockman’s plan, as
she said.

23 There was also discussion in evidence about whether Ms
May and Ms Ball were under pressure and this caused
stress, because of Ms Kirkham’s inability to help. There
was some evidence that they were not. There was some
evidence that Ms Kirkham’s irritability caused difficulties.
For example, there was an incident involving a cheque
where she expressed herself angrily to Ms Dutton whom
she had only met on about two occasions. There was
another incident where, in Ms May’s presence and within
the earshot of patients, she expressed herself angrily.

24 Ms Kirkham was also very upset because Ms Dutton, as
bookkeeper, was occupying what Ms Kirkham regarded
as her office. This office contained files which she used,
the desk and the computer. It was, on the evidence, used
to store the doctors’ library and videos for the use of
patients. It was also the place where staff put their bags
and there is no evidence that the bookkeeper could work
anywhere else.

25 Even Ms Kirkham in evidence admitted that other people
used the room. She also gave evidence that files were
removed, but there was other evidence that they had not
been. She also gave evidence of personal material being
missing, but Ms May gave evidence that she had actually
given some personal material direct to Ms Kirkham.

26 On 26 July 2000, Ms Kirkham wrote to Dr Alexander
advising that Dr Power had said that she was not fit for
work, and had also told Ms Kirkham to have another two
weeks off (page 55 (AB)). (Two weeks from 26 July 2000
would take her to about 9 August 2000). There was no
direct advice by Dr Power to Dr Alexander to this effect.

27 Ms Kirkham’s evidence was that on 6 August 2000 she
rang Dr Alexander to make an appointment to see her,
having made up her mind to return to work. Ms Kirkham
said in evidence that she was then feeling a lot better and
had made the decision that she had to go back to work
and that, if she did not go back to work, then it would be
harder for her to return at a later date. She made an
appointment to see Dr Alexander on 8 August 2000 to

discuss this matter, she said. Ms Kirkham’s evidence was
that she did so to discuss with Dr Alexander the nature of
her duties and her return to work.

28 At Dr Alexander’s request, she drew up an agenda and
the items placed on the agenda (see page 56 (AB))
commence with the heading “Rehabilitation programme
for return to work” and included the suggestion that she
work for a maximum of one day four hours per week.
The title of the agenda is, however, “Concerns re Return
to Work”. Inter alia and very importantly, the agenda
contains a note of a proposal “Initially maximum 1 day,
maximum 4 hours per week no more. I will not available
for relief work”.  There are other matters such as proposed
duties referred to in the agenda. There was also a query
in the agenda about the duties to be performed, the state
of morale within the practice about her return, and even
whether she should be on probation. This agenda she
handed to Dr Alexander at the meeting which took place
at the surgery on 8 August 2000, at which they were the
only persons present.

29 For some time, Dr Alexander had orally communicated
with Dr Power and Dr Roberts about Ms Kirkham’s
condition and her ability or inability to return to work.

30 Before the meeting, Dr Alexander was informed by Dr
Power’s rooms that Ms Kirkham had withdrawn her
authority to Dr Power to reveal matters about her condition
to Dr Alexander or to discuss them. She received similar
information from Dr Roberts. Dr Alexander, therefore,
had no information about Ms Kirkham’s condition. This
was particularly significant, given Ms Kirkham’s own
evidence at the time that she was fighting Dr Roberts and
Dr Power about returning to work.

31 Ms Kirkham and Dr Alexander met on 8 August 2000 at
the surgery. Ms May saw Ms Kirkham at about 10.00 am
and described her as very nervous and upset.

32 Ms Kirkham said, in evidence, that she was dismissed at
that meeting. (Dr Alexander denied it.) She said that the
return to work program on her agenda was not discussed
and that Dr Alexander made it clear to her that she had
now taken on a new receptionist, and was trialling a
second receptionist. Dr Alexander, according to Ms
Kirkham, also told her that the staff all had promotions
and that the duties had been reorganised to the extent
that Ms Kirkham’s duties were gone and there was no
position now left available for her. Ms Kirkham asked
whether it would be better if she left and Dr Alexander
replied that it would. Ms Kirkham’s evidence was that
she was quite devastated at the end of the meeting because
she was not able to return to the practice. Her evidence
was that Dr Alexander did not suggest that any other
meetings between them should occur, nor did Dr
Alexander indicate that there was any potential for future
employment. Ms Kirkham, in evidence, was adamant that
she had no intention of resigning at that meeting. She
said that she regarded herself as having been dismissed.
She later prepared and delivered to the surgery a notice
which she thought could be put up in the waiting area to
advise patients that she was not returning.

33 On the other hand, Dr Alexander said in evidence that at
the commencement of the meeting Ms Kirkham indicated
that she did not want to do reception duties, nor any relief
work, and that Ms Kirkham asked whether the duties in
the treatment room previously offered would still be
available. Dr Alexander’s evidence was that she told Ms
Kirkham that some two months had elapsed since that
offer had been made and those duties had been taken back
by the other staff as they were duties which were ongoing.
Dr Alexander admitted that Ms Kirkham expressed
concern about the changes that may have occurred during
the three months that she had been away, but that Ms
Kirkham understood that it would cause friction if Ms
Kirkham took those duties back from other staff members.

34 When Ms Kirkham asked whether it would be easier for
the practice if she did not return to work, Dr Alexander
said in her written statement of evidence (see pages 73—
81 (AB)) that she was quite surprised by the question but
replied that a return to work on reduced hours and duties
was never an easy thing to cope with. She then suggested
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that it might be better for Ms Kirkham not to return to
work in any capacity until her depressive conditions had
been completely resolved. Dr Alexander, when giving
evidence in the Commission, was asked by Mr Crossley,
her agent, for her response to Ms Kirkham’s question
and Dr Alexander’s answer was that she said “it would
be easier for her (that is Dr Alexander) if Ms Kirkham
did not” come back to work, but it would actually be a lot
easier on Ms Kirkham if she chose not to come back to
that job as she was finding it very difficult to relate to the
other staff and was unhappy with coming back to work
on lower duties. Dr Alexander said also that she had told
Ms Kirkham that she should wait perhaps until she was
well before she decided what she wanted to do. We now
produce the relevant part of the transcript of evidence
(see page 85 of the transcript at first instance)—

“I will suggest to you that what you actually said
was, you asked Dr Alexander what you should do. It
would be better for you to leave the practice, or words
to that effect. What do you say to that? — Yes, I did.
You did say that? — Mm.
And what Dr Alexander say in response? — As far
as I remember, she said “Yes, it would be.”
“Yes, it would be”? All right. On those last two state-
ments, where is the dismissal? — The fact that I
didn’t have a job and it was easier for the practice
for me not to return.
So, you’re absolutely certain that Dr Alexander told
you there wouldn’t be a job for you? — There was
no position for me.
No position? — Mm.
Well, I put to you she never said that because she
has got the history with you since your accident of
trying to find light duties for you? — Mm.
Do you agree with me or disagree? — Yes, she had.”

35 What is clear, inter alia, is that Ms Kirkham, on her own
evidence, admitted that she asked Dr Alexander what she
should do, and Dr Alexander said that it would be better
for her to leave the practice. This was broached by Ms
Kirkham as a proposal.

36 Dr Alexander was cross-examined on her evidence, and
in cross-examination admitted that she stated that the
previous treatment room duties were being done by others
and that she would have to create a position for Ms
Kirkham for her to be able to return to work. Further, she
said that those duties would have to be allocated after a
thorough discussion in a staff meeting. However, it is
clear from Dr Alexander’s cross-examination that she
believed on 8 August 2000 that Ms Kirkham was not well
enough to return to work at that stage. There was no
medical certificate that Ms Kirkham was fit to return to
work provided by her. There was merely her own
judgement that she ought to return to work. There was
no evidence as at the date of hearing that she had such a
“medical clearance”. Indeed, her own evidence was that
she did not have such clearance because she was fighting
with her doctors; further, she had deprived Dr Alexander
of the ability to obtain that information, well knowing
that her doctors disagreed with her.

37 She did not indicate when she wished to return to work
at the meeting on 8 August 2000.

38 Dr Alexander hugged her and, after the meeting, she was
observed to be crying, but the evidence was that she did
cry from time to time.

39 Dr Alexander said in evidence that she had not appointed
anyone to replace Ms Kirkham as practice manager (as
at the time of the hearing) and the position always
remained available for Ms Kirkham until she left the
employment, if she was able to demonstrate her recovery
from post-traumatic depression disorder. Dr Alexander
had taken over as practice manager while Ms Kirkham
was unable to perform her duties. She said that there were
twelve hours of practice management work to be done.

40 Dr Alexander’s evidence was insistent that on 8 August
2000, as in June 2000, she had told Ms Kirkham that,
when she was fit enough to return, they would sit down
and “create a position” for her by appointment of duties.

41 It is clear that there were practice manager’s duties
available. It is clear, too, on 8 August 2000, that because
Ms Kirkham herself only judged herself able to do four
hours’ work per week of a restricted type. It was clear,
therefore, that she would not be able to do practice
management duties because four hours was such a limited
amount of time, even in her own judgement.

42 After Ms Kirkham left employment, she obtained other
employment, but not continuously and, in view of her
lack of a medical clearance, it is not clear on what basis.
No medical evidence was called to establish her condition
at the hearing of her application and there was no evidence
either that she had recommenced or was fit to work. There
was evidence from Dr Alexander in the witness box that
Ms Kirkham still looked ill as at the date of the hearing.
There was also a reference in cross-examination to Ms
Kirkham being in employment as at the date of the
hearing, but no evidence of it, and certainly no evidence
of the nature of the employment, the hours worked per
week, the continuity of employment, or her fitness to
undertake employment.

43 On 8 August 2000, Ms Kirkham composed and delivered
to the practice which was headed a farewell to the patients
in which she said, inter alia, “Just a line to let you know
that due to personal reasons I am unable to return to the
practice” (see page 57 (AB)). She also rang and asked
for her entitlements and a reference. She said that this
was not a notice of resignation and made no reference to
any dismissal. On the evidence, she commenced new
employment on 25 September 2000.

FINDINGS OF THE COMMISSIONER AT FIRST
INSTANCE

44 The Commissioner at first instance then, as we summarise
them hereunder, made the following findings—

(a) That Dr Alexander’s position on the question of
any return to work was the critical issue.

(b) That Ms Kirkham was clear in her evidence that
she had every intention of returning to work at
the 8 August 2000 meeting and had decided that
she needed to return to work, even without the
assistance of her psychiatrist.

(c) Whilst she did not have a medical certificate clear-
ing her to return to work, the Commissioner
accepted as patently correct Ms Henderson’s sub-
mission that Ms Kirkham did not need a medical
certificate to return to work because Ms Kirkham
had been absent on leave, some of which was
paid leave, and some of which was unpaid leave.

(d) The letter from Dr Power excused her from work
only until the end of July 2000, and this meeting
took place on 8 August 2000. Ms Kirkham, al-
though she wanted her return to work supervised
by Dr Power, gave evidence, and the Commis-
sioner accepted it, that she had herself decided
that she needed to attempt to return to work at
that stage because she feared that if she did not,
she might never do so.

(e) As to Dr Alexander’s evidence, the Commissioner
found that she was of the view that Ms Kirkham
was not fit to return to work, that she was aware
that Ms Kirkham had not returned to work in late
June 2000 as Dr Alexander expected, and Ms
Kirkham had been off work for a number of weeks
by then. Further, Dr Alexander recalled the con-
versation she had had with Dr Power before Ms
Kirkham commenced leave and believed Dr
Power thought Ms Kirkham would be unfit at least
until the end of July 2000, and that Dr Power
would then look at whether she was fit to return
to duties when she could provide that support to
her, so the Commissioner found. Next, Dr Alex-
ander noted that there was no medical clearance
for Ms Kirkham and Ms Kirkham had removed
the permission she had given to Dr Power to dis-
cuss her case with Dr Alexander. Dr Alexander
therefore did not have the access to Ms Kirkham’s
psychiatrist which she had previously.
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(f) The Commissioner held that Dr Alexander in
making her own observation of Ms Kirkham and
deciding that Ms Kirkham was not well enough
to return to work at that time, was not correct.

(g) The Commissioner found it significant that Dr
Alexander maintained in these proceedings, based
upon her observation of Ms Kirkham in court,
that Ms Kirkham was still not fit to return to work.

(h) Dr Alexander, the Commissioner found, was
wrong, because the evidence was that Ms
Kirkham had found alternative employment and
was currently employed as at the time of the hear-
ing.

(i) He found that the evidence suggested that Dr Al-
exander’s subjective opinion on 8 August 2000
was similarly in error.

(j) He found, also, that Ms Kirkham was ready to
return to work as she set out in the agenda for 8
August 2000.

(k) He also placed Dr Alexander’s own observation,
and her preference to hear from Dr Power, in the
context that it was also Dr Alexander’s position
that it would indeed be easier for Dr Alexander if
Ms Kirkham did not come back to work.

(l) The Commissioner therefore concluded that at
the time Ms Kirkham was indicating her readi-
ness to return to work, and was asking her
employer what duties were to be done by her
when she returned to work, her employer effec-
tively refused to have her back at work or supply
her with duties.

(m) He noted that in cross-examination Dr Alexan-
der did not suggest any duties which she could
have offered Ms Kirkham as at 8 August 2000,
and accepted that Ms Kirkham was ready to re-
turn to work on 8 August 2000.

(n) He accepted her evidence that she had made up
her mind at that time that she needed to do so for
her own benefit. The period of time covered by
Dr Power’s note had then elapsed.

(o) The Commissioner accepted the evidence that
after 8 August 2000 Ms Kirkham actively sought
alternative work and commenced new employ-
ment on 25 September 2000.

(p) She was therefore ready, willing and available to
return to work and her employer told her there
was no position for her.

(q) The Commissioner then went on to find, accept-
ing the evidence that at least in the time
immediately after the accident, Dr Alexander had
been helpful to Ms Kirkham and keen on assist-
ing her to return to work, that Ms
Drake-Brockman noted that she found Dr Alex-
ander to be supportive of Ms Kirkham.

(r) As at 8 August 2000, it was clear that no duties
were going to be made available for Ms Kirkham.

(s) Further, Ms Dutton, who was employed as book-
keeper, was not employed on the basis that her
employment would cease, or reduce, when Ms
Kirkham returned to work.

(t) Ms Kirkham had sought to be removed from
bookkeeping work after the accident and it fol-
lows there was no provision made for her to return
to it.

(u) Ms Kirkham felt the loss of “her office” deeply.
(v) The Commissioner found it curious that Mr

Crossley, on behalf of Dr Alexander, raised as an
issue in evidence that a previous staff member
had resigned in November 1999, a date prior to
Ms Kirkham’s accident, because she was not able
to work with Ms Kirkham. Indeed, Ms Kirkham
was herself cross-examined in relation to the res-
ignation about whether she had “maddening
mood swings”. The Commissioner was unable
to see the relevance of this line of questioning or
the production of the letter of resignation (marked

for identification, but not admitted into evidence)
because they went far beyond whether the office
was short-staffed due to the fact of the previous
staff member’s resignation.

(w) Dr Alexander gave evidence that she trusted Ms
Kirkham and relied on her, that she had very good
attention to detail and she was a very committed
and conscientious worker. Any evidence which
suggested that Dr Alexander held the view that
Ms Kirkham suffered from mood swings which
caused dissension in the office and was the rea-
son why a previous staff member had resigned
was evidence corroborative of the proposition that
Dr Alexander did not want Ms Kirkham to come
back to work.

(x) A similar inference was drawable from the ap-
pellant’s evidence regarding how difficult Ms
Kirkham seemed to be to get along with after the
accident.

(y) The Commissioner found that the evidence that
the remaining staff believed that Ms Kirkham did
not appreciate the fact that they were working
longer hours during her absence, and the evidence
that Ms Kirkham’s reaction on 20 April 2000 to
being asked at short notice to work a longer day
seemed to them unreasonable, and the evidence
of the reasons for the resignation of the previous
staff member, all supported a conclusion, the
Commissioner found, that on 8 August 2000, Dr
Alexander did not intend Ms Kirkham to return
to work at that time, notwithstanding Ms
Kirkham’s preparedness to do so, for the addi-
tional reason of potential problems between Ms
Kirkham and other members of staff.

(z) The Commissioner therefore found that Dr Al-
exander did dismiss Ms Kirkham by informing
her in circumstances where Ms Kirkham was
anxious and ready to return to work, even on the
limited basis set out in the agenda for 8 August
2000, that there was no position for her at the
moment, that one would have to be created for
her at some point in the future, and that that would
not be until Dr Alexander herself believed that
Ms Kirkham was ready to return to work.

(aa) There was failure by an employer, therefore, to
provide work when the employee was ready, will-
ing and available to work, thereby denying the
employee wages, and constituting a fundamental
breach of the employment contract. Thus, he was
not persuaded that the note Ms Kirkham wrote
and took to the practice after 8 August 2000 could
be seen as a resignation.

(bb) The fact of Ms Kirkham’s distress after the meet-
ing of 8 August 2000, which was corroborated
by the evidence of Ms May, supported her evi-
dence that she had been told that there was now
no position for her, not that she had resigned.

(cc) The dismissal was held to be harsh, oppressive
and unfair because—

(i) Until the date of the accident there had been
no suggestion that Ms Kirkham’s work was
not of an acceptable standard.

(ii) The issues which had arisen subsequently
relating to her inability to do her work, at
least up to and including the end of July
2000, are issues associated with her inju-
ries arising from the motor vehicle
accident.

(iii) If it had been Dr Alexander’s intention to
assist Ms Kirkham in returning to work, it
was unfair to then indicate that there was
no position for her at the moment and that
one would have to be created for her at
some point in the future.

(iv) That that point in the future would not be
until Dr Alexander herself believed that Ms
Kirkham was ready to return to work.
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(v) The evidence is that Ms Kirkham was in-
tending to return to work on the basis of
no more than one day, four hours, per week,
which was consistent with a gradual return
to work, but there was nothing in the ap-
pellant’s position on 8 August 2000 which
would allow Ms Kirkham the opportunity
to return to work even on that basis at that
time.

(dd) There was no evidence to support the submis-
sion made by Dr Alexander’s agent, that Ms
Kirkham had committed a gross misconduct by
being paid by Dr Alexander for sick leave taken
to 6 June 2000 but then receiving payment from
the Accident Insurance Commission (her third-
party insurance) by way of reimbursement for that
same period. It was this submission which ap-
parently was directed to being relied upon as
retrospectively justifying any dismissal which
occurred.

(ee) The evidence overall entirely negated any sug-
gestion of impropriety on the part of Ms Kirkham,
and the Commissioner found it surprising that
the submission was made that she committed an
act of gross misconduct.

(ff) That in view of the allegation of gross miscon-
duct, that reinstatement was impracticable.

Contractual Benefits Claimed
45 During the course of the hearing, and, indeed, at its

conclusion, Ms Kirkham’s claim was amended without
objection to include a claim that she had been denied
contractual benefits being—

(a) payment of her accumulated sick leave entitle-
ment of 3.08 weeks for her absence from work
between 7 June and 8 August 2000 being the pe-
riod she was absent after being certified unfit from
7 June 2000 and for which she was not paid;

(b) annual leave and pro rata annual leave, together
with loading, held to her credit at the time of her
dismissal.

46 Ms Kirkham was recalled to give evidence on this point
and leave granted for the appellant to obtain a further
statement from Ms Drake-Brockman and submissions in
reply to that further statement were received and the
Commissioner’s decision was reserved on 29 May 2001.

47 The Commissioner held that Ms Kirkham had an
entitlement to accrued sick leave from year to year at the
time of her dismissal in August 2000. It was a benefit not
being a benefit under an award or order to which she was
entitled under her contract of service for the purposes of
s.29(1)(b)(ii) of the Act.

48 Further, there was a claim in relation to annual leave which
by a similar process of reasoning lead, according to the
Commissioner’s conclusion, that Ms Kirkham’s
entitlement to accrue annual leave, and to payment of the
annual leave loading, was the entitlement under the award
as continued by the conduct of the parties after 1996.
Her entitlement to accrue annual leave and to payment of
the annual leave loading was not less favourable to her
than a minimum condition of employment. The
Commissioner found that the claim for sick leave was
not made out. The Commissioner, as to annual leave,
found that the figure of $2,298.00 was accepted.

49 The Commissioner held that there should be a set off in a
contractual benefit claim in accordance with Belo
Fisheries v. Froggett (1983) 63 WAIG at 2396 in relation
to sick leave.

Supplementary Reasons
50 On 9 July 2001, the Commissioner at first instance issued

supplementary reasons because there was a submission
that the minute did not accurately reflect the expressed
intention of the Commissioner’s reasons for decision
when it required Dr Alexander to forthwith pay Ms
Kirkham the sum of $5,952.00. The Commissioner
concluded that it was entitled to infer, given that Ms
Kirkham was cross examined on that part of her evidence

that the appellant did not challenge the potential loss to
Ms Kirkham which she had quantified. The
Commissioner relied, too, on Metwally v University of
Wollongong (1985) 60 ALR 68 and on Flaherty v Siemens
Australia Limited, (1996) 76 WAIG 4429.

ISSUES AND CONCLUSIONS
51 This was a discretionary decision as such a term is defined

in Norbis v Norbis (1986) 161 CLR 513 (see also Coal
and Allied Operations Pty Ltd v AIRC (2000) 74 ALJR
1348 (HC)).

52 The Full Bench therefore has no warrant to interfere with
the exercise of the discretion at first instance unless the
appellant establishes, according to the well known
principles laid down in House v The King [1936] 55 CLR
499 (and see also Gromark Packaging v FMWU 73 WAIG
220 (IAC)) that the exercise of the discretion at first
instance miscarried.

53 Further, insofar as findings made by the Commissioner,
which are based on the advantage which the Commission
enjoyed from seeing and hearing the witnesses, the well
known principle in Devries and Another v Australian
National Railways Commission and Another [1992-1993]
177 CLR 472 applies, which is as follows—

“A finding of fact by a trial judge, based on the cred-
ibility of a witness, is not to be set aside because an
appellate court thinks that the probabilities of the
case are against—even strongly against—that find-
ing. If the finding depends to any substantial degree
on the credibility of the witness, the finding must
stand unless it can be shown that the judge has failed
to use or has palpably misused his advantage, or has
acted on evidence which was inconsistent with facts
incontrovertibly established by the evidence or which
was glaringly improbable.”

54 However, what was said in Devries and Another v
Australian National Railways Commission and Another
(HC) (op cit) was explained in State Rail Authority of
New South Wales v Earthline Constructions Pty Ltd (in
liq) (1999) 73 ALJR 306 (HC). Most relevantly in that
case, at pages 307, 308 and 321, Gaudron, Gummow and
Hayne JJ held that the findings of the primary judge were
surprising and suggested that the “significance” attached
by him to P’s (a witness) appearance and demeanour was
misplaced, especially in a context where that judge had
failed to give sufficient attention to all the evidence of
the case. It was demonstrable that there had not yet been
a determination of the appellant’s case on a consideration
of the real strength of the body of evidence presented.

55 Callinan J also observed that the Court of Appeal below
was not precluded from concluding that, in the light of
other evidence, the primary judge had too fragile a base
to support his relevant findings. His Honour considered
Abalos v Australian Postal Commission [1990] 171 CLR
167 and Devries and Another v Australian National
Railways Commission and Another (HC) (op cit) at page
479 (see also Gromark Packaging v FMWU (IAC) (op
cit), particularly per Franklyn J at page 224).

56 Kirby J reviewed the history of and principles governing
the appellant review in questions of fact, and noted that
the appeal illustrated the danger of attaching too much
significance to the words of restraint expressed in Abalos
v Australian Postal Commission (HC) (op cit) and
allowing those words to deflect the appellate court from
its duty.

57 We should add that any necessary finding as to whether
there was a dismissal or not was not a discretionary
decision but a finding of fact and law.

58 Ms Kirkham was and had been for 13 weeks off work
because of her condition. As at 8 August 2000 she had
not worked for 13 weeks. Of course, before that, too, she
had worked limited hours. During the period after her
accident a number of changes in staffing and hours worked
had occurred. First, Ms Kirkham had given up some of
her duties which were performed by other staff. Then
when she was off work for the 13 weeks before 8 August
2000 and her bookkeeping duties were given to Ms
Dutton, a new bookkeeper.
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59 It was not said in evidence that her employment as such
would cease or be reduced when Ms Kirkham returned to
work. Ms Dutton said that she was told that Ms Kirkham
would not return to doing “her former full workload of
administrative and bookkeeping duties”, but that she would
return. Ms Kirkham sought to be removed from
bookkeeping and there was no provision for her to return
to it. Further, her office was handed over to someone else.

60 The evidence in this matter, from all of the parties, in our
opinion, led to a number of findings and conclusions.
We should observe that Ms Ball, Ms Dutton, Ms May
and Dr Webster, on a fair reading, were not seriously
shaken or shaken at all in their evidence. The facts of the
matter were this.

61 For some time after the accident, on her own admission,
Ms Kirkham was unable to cope with her usual duties as
practice manager for the usual hours. She was unable,
either, to work full time, having to take weeks, fortnights
and days off here and there. This necessitated her
surrendering duties, including reception work, to Ms May
and Ms Ball. Whilst they were one down in staff at
reception, this did cause extra work.

62 It is quite clear that Dr Alexander, as a doctor, was correct
in being concerned about Ms Kirkham’s condition and
her depression. That was borne out when eventually Ms
Kirkham went to Dr Power, a consultant psychiatrist, who
put her off work and who was treating her. That she could
not cope was correctly the view of Ms Drake-Brockman.
Ms Kirkham was unable to and, in any event, surrendered
her bookkeeping duties. That she should was a view held
by Ms Drake-Brockman. That she was reluctant to do so
was not borne out by the evidence of Dr Webster or Dr
Alexander.

63 In any event, after Ms Kirkham saw Dr Power and
probably before that, she was unable to do the duties. Ms
Dutton said in evidence that when she commenced work
in May 2000 as bookkeeper, there was a three month
backlog in the bookkeeping to be caught up with. Her
evidence was clear and unshaken in that respect. There
was also evidence that Ms Kirkham was irritable and
caused friction, which was credible. There was evidence,
too, of her crying at work and her distressed state when
Ms Drake-Brockman spoke to her. Ms Kirkham agreed,
however, to the course suggested by Ms Drake-Brockman.
It was open to find that Ms Kirkham had not reluctantly
surrendered bookkeeping duties.

64 There was evidence, too, that she had surrendered other
duties because she was unable to perform them. It was
also the fact that she was off work altogether for twelve
to thirteen weeks and could not perform any of her duties.
Clearly, someone had to perform them. Therefore, the
practice was two down in staff, a receptionist and a
practice manager in April and May 2000. Dr Alexander
took on some practice manager duties, but there was still
the bookkeeping.

65 Further, Ms Kirkham took part in the recruitment of a
bookkeeper. It was open to find that she was not reluctant
to hand over her duties and that, in any event, because of
her inability to work for some time, there was no choice.
There is no unequivocal evidence from Ms Kirkham that
she wished to take back the bookkeeping. The
Commissioner should have so found.

66 Next, it is clear that, in various incidents, not the least
being her two exhibitions of irritation with Ms Dutton,
one being in relation to a cheque, Ms Kirkham was
difficult. The fact that she took exception to Ms Dutton
using what she regarded as her office was entirely
unreasonable. First, it was not “exclusively her office”,
on all of the evidence including her own, but was used by
a number of people for various purposes. The doctors’
library was there, videos used by patients were there, and
the staff left their bags there. Second, the bookkeeper
needed an office and there were files and a computer there.
Third, Dr Alexander did not even have an office of her
own. Fourth, there was no evidence that any other office
was available. Fifth, it is not at all the case, on the
evidence, that files or her personal effects were moved
out holus bolus.

67 There was also ample evidence of staff meetings and the
evidence of other staff that there was an expectation that
Ms Kirkham would be returning to work. Ms Dutton’s
and Ms May’s evidence, in particular, can be noted. Ms
Dutton said that every step was being taken to allow Ms
Kirkham to return to work on a step by step basis. Further,
Dr Alexander had been acting on advice from Ms
Kirkham’s psychiatrist, Dr Power, as to her ability to
return to work and the hours which she could work. There
was at this time no evidence that Ms Kirkham was fit to
return to work. Indeed, Dr Power’s letter to Dr Alexander
of June 2000 made it clear that for the last three weeks of
July 2000 she should not return to work.

68 The evidence all along and not controverted was that
everyone at the practice was trying to assist Ms Kirkham,
particularly Dr Alexander, but particularly Ms Drake-
Brockman, Ms May and Ms Ball. There is no evidence
but that they were all trying to assist her to return and
expecting her to return. That was the correct finding to
be made.

69 Dr Alexander was liaising, from May 2000 on at least,
with Dr Power, whom she had early on advised Ms
Kirkham to attend. She took the trouble to suggest duties
which Ms Kirkham could perform. Her attempt to give
her some light nursing type duties involving, inter alia,
checking expiry dates for medicines, was not well received
by Ms Kirkham. In June 2000, Dr Alexander even
attempted to have her return to work on a limited basis,
but Ms Kirkham was unable to return to work, as Dr
Power confirmed.

70 It is quite clear, too, that, on the best information available
to Dr Alexander, namely the information relayed to her
by Ms Kirkham herself, Dr Power’s opinion was that she
was unfit to work until at least 9 August 2000. Formally,
of course, Dr Power had advised Dr Alexander before
that Ms Kirkham was not fit to return to work before the
end of July 2000 which was a little over a week before
the meeting of 8 August 2000.

71 It was around this time and before the crucial meeting of
8 August 2000 between them that, on her own evidence,
Ms Kirkham was fighting both her general practitioner
and her psychiatrist about return to work, it being their
view, on all of the express evidence and inferably, that
she was not fit to do so. Thus, there was no suggestion,
up until 8 August 2000, that Ms Kirkham was fit to return
to work. No doctor had said so. Indeed, they had said
otherwise.

72 It is noteworthy, too, that Dr Alexander’s opinion of Ms
Kirkham’s condition over the months concurred with the
view as to the condition which her psychiatrist expressly
and by implication held. Notwithstanding her difficult
behaviour, everyone was quite sympathetic and patient
with Ms Kirkham.

73 It was Ms Kirkham’s initiative to wish to see Dr Alexander
on 8 August 2000. Ms May’s observation of Ms Kirkham
before she saw Dr Alexander was that she was upset.
Further, Ms Kirkham did not go into the staff room as Dr
Alexander expected her to do. Significantly, when she
had obtained no medical clearance to return to work and
when there has never been one adduced in evidence, and
against the background of fighting with her doctors, she
ensured that her doctors could not inform Dr Alexander
of her condition and of her ability or inability to return to
work. She did it before a crucial meeting, too. It was
open to the clear inference that she did not wish, for her
own purposes, Dr Alexander to know that she was not fit
to return to work.

74 Ms Kirkham turned up to that meeting with no medical
certificate when she had been too ill to work for twelve
to thirteen weeks and too ill to work except on an
interrupted basis for about ten weeks before that. Even
her own agenda recognised that she was virtually
incapable of working at all, only four hours a week. She
nominated no date on which she could start work.

75 We must observe that the ability to perform functions
and work on limited duties per week might properly be
said to be evidence of an ability to commence
rehabilitation at work on very limited duties rather than



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.3024

actually commencing her duties as such. It constituted a
recognition by Ms Kirkham that she was unable to
perform the duties of a practice manager or any significant
portion of them; and she gave no indication when that
might change. Of course, that was because she properly
could not because her doctors had not said that she was
fit to return to work at all; and there was no evidence that
they had.

76 There was no evidence that Dr Alexander had any intention, as
at 8 August 2000, of dismissing Ms Kirkham, indeed all of the
evidence is that Dr Alexander, when Ms Kirkham was able to
return to work, would give her duties commensurate with the
doctor’s view of her ability to cope with them. As at 8 August
2000, the only medical information she had was that Ms
Kirkham could not yet cope.

77 We now turn to 8 August 2000. Not much was considered
of the agenda. Crucially, as we have observed above, Ms
Kirkham said that she was dismissed because she was
told that there was no place for her. The answer to that is
clear. She was not told that. She was told, as she was told
in the past, that, when she was fit to return to work, duties
would be given to her commensurate with her ability to
perform them. That is understandable. There was no
information available to Dr Alexander, who was relying
on medical information, as to when Ms Kirkham could
return to work at all, or what duties she might be able to
perform. It is simply not credible, given the consistent
train of all of the evidence and the attitude of support for
her that the about face described by her occurred.

78 As Dr Alexander advised and it seems to us correctly, a
person in this situation returns to work to lesser duties in
order to rehabilitate him or herself. There were twelve
hours of duties for a practice manager to perform. Indeed,
practice manager’s duties such as matters of
administration, staff supervision, fixing wages, rostering,
etc were not being performed by anyone else, on the
evidence, except Dr Alexander.

79 We do not read, therefore, the words “creating a position”
used by Dr Alexander as creating a new position. We read
them as a reference to identifying what duties, having
regard to her health and the number of hours which she
could work, could be performed by Ms Kirkham. All of
that, of course, is part of a consistent approach taken by
Dr Alexander, the attempt to find duties and hours to
enable Ms Kirkham to return to work bit by bit.

80 Significantly, too, the question of terminating the
employment relationship was not, even on her own
evidence, raised by Dr Alexander. It was raised by Ms
Kirkham. She was the one who asked whether it was better
for her to leave the practice. On her evidence and
somewhat honestly, Dr Alexander agreed that it would.
However, there was evidence consistent with the
somewhat considerate approach Dr Alexander had taken
all along and, given that Ms Kirkham was clearly a person
in depression, that Ms Kirkham should not make any
decision until she was better.

81 It is also necessary to observe that the assertion that it
would be better for the practice if Ms Kirkham went did
not constitute a dismissal. It merely left it up to Ms
Kirkham to make a decision. We would also observe that
the events were being recalled in evidence by a person
suffering at the time from depression, from which there
was no evidence that she had or has recovered.

82 Further, it was open to the inference that she wrongly
took the words “creation of a job” as an indication that
her job did not exist. That was not the evidence and Ms
Kirkham’s proposal for four hours a week recognised the
limitation of the situation. In any event, her view that her
job no longer existed was not necessarily consistent with
there having, as a matter of law, been a dismissal at all.

83 If Dr Alexander’s evidence was accepted, however, or
even if Ms Kirkham’s evidence was not accepted, the
evidence of Dr Alexander contains an attitude that there
be a rehabilitation, and supported by the evidence of other
witnesses, of the assumption in the surgery that Ms
Kirkham would return.  At no time did Dr Alexander say
that Ms Kirkham had been or would be dismissed. No
person said that she did, except Ms Kirkham.

84 Next, of course, on or after 8 August 2000, no letter
verifying a dismissal was either composed or sent and
there is no evidence of it. That Ms Kirkham was distressed
after she left Dr Alexander’s office is not evidence that
she had been dismissed. She was seen by Ms May to be
upset earlier. She was a person given to crying from time
to time. Next, she then rang and asked for a reference
and payment of her entitlements. She then had delivered
the note (page 57 (AB)), which she said was not a
resignation but a note to patients advising them of her
going. The note, however, is more evidence of a decision
made by her to leave for personal reasons, and more
consistent with her, on her own initiative, introducing
the subject of her leaving in her discussions with Dr
Alexander because that was what she was considering,
than it is of her being dismissed. She said quite clearly in
the note that she was leaving for personal reasons. The
note was corroborative of the view that her leaving was
of her own initiative.

85 It was necessary for the Commissioner to consider all of
the evidence and all of the conduct of the witnesses over
a period of time, including 8 August 2000. It was quite
clear that, as the Commissioner correctly found, Dr
Alexander was supportive of Ms Kirkham. That was an
unwavering line of conduct which, according to Ms
Kirkham’s evidence, changed on 8 August 2000 and not
to isolate the events of 8 August 2000.

86 It was quite clear that, whilst the existing staff would
remain, that there was work available for Ms Kirkham
and that she would have work. What her capacity was
was uncertain however. It was incorrect to find that Ms
Kirkham’s ability to return to work, given her serious
disability and long period of unavailability, was a matter
for her judgement. It was not a matter for her judgement,
given her ailment. It was not a matter for her judgement,
but a matter for her doctors to advise on. That indeed was
the accepted position by all concerned until Ms Kirkham
and her doctors disagreed.

87 It was not fair or reasonable for Ms Kirkham to expect
her employer to act on her word as to her ability to return
to work and the date of such return, given her long and
serious illness. Indeed, she was quite unfairly and
unreasonably acting unilaterally against her doctors’
views.

88 First, she did not even nominate a date for her return on 8
August 2000. Next, she provided no evidence that she
was fit to return, nor is it clear that she suggested it to Dr
Alexander. What is clear, too, is that Dr Alexander quite
rightly was not going to permit her to return until her
doctors told her that she was fit to return. There was no
evidence of fitness for work, even at the time of the
hearing. There is no question that, as a matter of law, an
employer is required to provide work to an employee
whom the doctor believed, quite reasonably, was not fit
to return to work and herself did not establish otherwise.
In any event, no authority was cited to the Full Bench to
that effect.

89 It seems to us arguable, at least in some cases, that an
employee should not, as a matter of her/his duty of fidelity
to her/his employer, attempt to perform duties which
illness or injury prevents that person doing, when that
person knows that that is the case, and particularly should
not attempt to do so whilst concealing information that
he/she is the employee unfit to return to work.

90 It was not open to find that Dr Alexander wanted to get
rid of Ms Kirkham. She was difficult to other employees
after the accident. However, Dr Alexander was supportive,
as the Commissioner found, and so were they. There was
no indication that Dr Alexander had changed her attitude
or that supportiveness, save and except the evidence of
Ms Kirkham relating to the very last episode, that of 8
August 2000. The real change was a suggestion by Ms
Kirkham that she should leave, it was open to so find.

91 The Commissioner also found that there was nothing in
Dr Alexander’s position to allow a return to work. First,
it should be said that there was evidence to which we
have referred above that there were duties which could
be given to Ms Kirkham. As Dr Alexander said, and quite
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uncontrovertibly, that that would be considered when Ms
Kirkham was fit to return to work, of which fact there
was no evidence. Ms Kirkham knew that her own doctors
were not of the opinion that she was fit to return to work.

92 Further, there was Dr Alexander’s uncontroverted and
unchallenged evidence that the position of practice
manager had not been filled at the time of the hearing.

93 Further, all of the available evidence was that Ms Kirkham
was not fit to return to work. She had ensured that there
would be no up to date medical assessment of her
condition available to Dr Alexander, which was quite
unsatisfactory, given the duration and seriousness of her
ailment. Ms Kirkham was told, if Dr Alexander’s evidence
were to be accepted, that she would have duties when
she was well enough to return and perform them, which
was consistent with Dr Alexander’s approach and the
attitude of other persons in the practice, including Ms
Drake-Brockman, all along.

94 The correct finding was that there was no obligation on
Dr Alexander to provide work for someone who, on all
of the available medical evidence, remained unfit to return
to work and who produced no medical clearance
certificate. Further, even on her own proposal, she was
capable on only four hours work per week. It was not
open to find that the employer had failed to provide work
when she was ready, willing and able to work, when the
evidence was clearly to the contrary. Even on her own
evidence, her own doctors did not agree with her
assessment of her condition and she was fighting with
them.

95 A dismissal has been defined often by the Full Bench of
this Commission. A dismissal is the termination of a
contract of employment (see Tan v Kafetzis 79 WAIG
2987 (FB)).

96 Further, the distinction between termination of the
employment relationship on the one hand and termination
of the contract of employment on the other is important.
While there is no doubt that a wrongful dismissal
terminates the contract of employment relationship, the
contract of employment itself continues until such time
as the employee accepts the repudiation constituted by
the wrongful dismissal (and a wrongful dismissal will
almost invariably amount to a repudiation) (see Gunton v
London Borough of Richmond upon Thames [1980] 3
All ER 577) and puts an end to contract (see Automatic
Fire Sprinklers Proprietary Limited and Another v Watson
[1946] 72 CLR 435 and Byrne and Frew v Australian
Airlines Ltd 185 CLR 410 at 427) (see too Conway-Cook
v Town of Kwinana [2001] WASCA 250). There was no
sufficient evidence that the contract was terminated or
that the employment relationship had been terminated.

97 This is a case where, applying Devries and Another v
Australian National Railways Commission and Another
(HC) (op cit) and State Rail Authority of New South Wales
v Earthline Constructions Pty Ltd (in liq) (HC) (op cit),
the finding depends more on inferences than it does on
actual findings as to the credibility of witnesses. Applying,
State Rail Authority of New South Wales v Earthline
Constructions Pty Ltd (in liq) (HC) (op cit), the
Commissioner failed to give sufficient attention to all of
the evidence in the case and the inferences derivable from
it and to the conduct and condition of Ms Kirkham, which
patently would and did render her reliability as a witness
questionable, in the context of all of the evidence.

98 We do not think that, for the reasons which we have
expressed above, the matter at first instance was
determined on a consideration of the real strength of the
whole of the body of evidence presented. There was too
fragile a base in the evidence to support a finding of
dismissal, given the conduct of Ms Kirkham and her
condition, her own evidence of the meeting of 8 August
2000 and her proposal to leave, and Dr Alexander’s own
consistent supportive conduct and assessment of Ms
Kirkham’s condition corroborated by the evidence of
other witnesses who also remained, on the evidence,
supportive.

99 In any event, for those reasons, there was not sufficient
evidence to establish, on the balance of probabilities, that

there was a dismissal. For those reasons, there was no
dismissal or, if there was, it was not established there
was one. There was no jurisdiction to hear and determine
the matter, therefore and the application should have been
dismissed.

100 The appeal should be upheld and the orders made at first
instance, in relation to the claim of unfair dismissal, be
varied to order dismissal of that claim.

OTHER MATTERS
101 The amended grounds of appeal complained about the

quantum of compensation ordered to be paid. It is not
now necessary to decide the point because of what we
have already decided.

102 Further, as we have read the transcript of proceedings at
first instance, there was no attempt to put the fact or the
quantum of loss or compensation in issue so that the
matter cannot now be raised on appeal in any event (see
s.49(4) of the Act and Metwally v University of
Wollongong (1985) 60 ALR 68 (HC)).

103 There was a further point of appeal which makes certain
allegations about the conduct of the case by Dr
Alexander’s agent, Mr Crossley (see the final ground of
appeal and the amended ground). It is not at all clear that
what he did or failed to do had any effect on the result of
proceedings. This was notwithstanding a somewhat
unusual statutory declaration tendered on this appeal in
which Mr Crossley agreed his state of health on the day
might have affected the result of the case. He did not
state in what respect nor was it competent for him to so
declare. That ground was not able to be made out. It is,
however, in view of the findings which we have made
above, not necessary to decide the point in any event.

104 As to the finding of unfair dismissal, that was not appealed
against, but it falls away, given our earlier findings. As to
the findings as to contractual benefits, they were not the
subject of any appeal.

FINALLY
105 We have considered all of the evidence and submissions

and all of the material. There was no dismissal or no
dismissal was established to have occurred. The
Commissioner erred in failing to so find. There was no
jurisdiction, therefore, to hear and determine the
s.29(1)(b)(i) claim.

106 We would, therefore, uphold the appeal and vary the order
made at first instance by deleting Part A and B therefore
and substituting the following—

“(A) Order and declare that the claim by Jean Matilda
Kirkham that she was unfairly dismissed by
Katrina Alexander on 8 August 2000 be and is
hereby dismissed.”

Order accordingly
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Decision Appeal upheld and decision at first
instance varied.

Appearances
Appellant Dr K Alexander on her own behalf as

appellant
Respondent Ms Y D Henderson (of Counsel) by leave
_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full

Bench on the 29th day of October 2001, and having heard Dr
K Alexander on her own behalf as appellant, and Ms Y D
Henderson, (of Counsel), by leave, on behalf of the respond-
ent, and the Full Bench having reserved its decision on the
matter, and reasons for decision being delivered on the 28th
day of November, it is this day, the 28th day of November
2001, ordered as follows—

(1) THAT the applications filed herein to extend time to
file the appeal books in appeal No. FBA 44 of 2001
out of time be and are hereby granted.

(2) THAT the application by the appellant for leave to
admit fresh evidence be and is hereby granted.

(3) THAT the application by the appellant to amend the
grounds of appeal in terms of the letter dated 26
September 2001 be and is hereby granted.

(4) THAT appeal No. FBA 44 of 2001 be and is hereby
upheld.

(5) THAT the decision of the Commission in matter No.
1366 of 2000 made on the 9th day of July 2001 be
and is hereby varied by deleting Part A and B there-
fore and substituting the following—
“(A) Order and declare that the claim by Jean

Matilda Kirkham that she was unfairly dis-
missed by Katrina Alexander on 8 August
2000 be and is hereby dismissed.”

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.
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Decision Appeal dismissed.
Appearances
Appellant Mr R Bathurst (of Counsel), by leave
Respondent Ms M M In de Braekt, and with her Mr

M Amati
_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT AND CHIEF COMMISSIONER W S
COLEMAN—
1 These are the joint reasons for decision of the President

and Chief Commissioner Coleman.

2 This is an appeal brought by the abovenamed appellant
employer, the Commissioner of Police, against part of
the decision of the Public Service Arbitrator (hereinafter
referred to as “the Arbitrator”) made pursuant to s.80E of
the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”) on 14 August 2001
in matter No P6 of 2001.

3 The decision appealed against consisted of a declaration
that the Arbitrator had jurisdiction to deal with the
application and also that an application for interim orders
be dismissed (see page 9 of the appeal book (hereinafter
referred to as “AB”)). The appeal was made only against
the declaration that the Arbitrator had jurisdiction to hear
and determine the matter, the subject of the application.

GROUNDS OF APPEAL
4 The appeal is made on the following grounds—

“1. The Commissioner erred in law in finding that the
Commission had jurisdiction to inquire into and deal
with this matter, the matter being one of temporary
deployment (acting), which was subject to the Pub-
lic Sector Standard on temporary deployment
(acting).

PARTICULARS
1.1 Temporary deployment (acting) is a matter

dealt with by a Public Sector Standard. Pro-
cedures for the breach of the Public Sector
Standard relating to temporary deployment
(acting) have been prescribed in accordance
with section 97(1)(a) of the Public Sector
Management Act 1994. Section 80E(7) of the
Industrial Relations Act 1979 provides that the
Public Service Arbitrator does not have juris-
diction to inquire into and deal with any matter
in respect of which a procedure referred to in
section 97(1)(a) of the Public Sector Manage-
ment Act 1994 is, or may be, prescribed under
the Public Sector Management Act.

1.2 The effect of section 80E(7) of the Industrial
Relations Act 1979 and section 97(1)(a) of the
Public Sector Management Act 1994 is that
the Commission has no jurisdiction to deal
with matters which are subject to the Public
Sector Standard on temporary deployment
(acting).”

“FINDING” AND S.49(2a) OF THE ACT
5 The decision in the matter which was appealed against

was a “finding”, as that is defined in s.7 of the Act, in that
it did not finally dispose of the matter before the
Commission. The appeal, therefore, by operation of
s.49(2a) of the Act, cannot lie unless, in the opinion of
the Full Bench, the matter is of such importance that, in
the public interest, an appeal should lie.

BACKGROUND
6 The respondent organisation of employees, The Civil

Service Association of Western Australia Incorporated
(hereinafter referred to as “the CSA”), applied to the
Arbitrator, naming the abovenamed appellant employer
as respondent, by an application dated 11 April 2001. At
all material times, the appellant was the employer of one
Mr Steven Brown, a member of the CSA.

7 There was no real dispute as to the facts in this matter
before the Commission at first instance.

8 Mr Brown’s substantive position was classified at Level
1, but he had acted since 1997 in a higher position almost
continuously. For the three years from 23 March 1998 to
30 March 2001, he did act continuously in the position
of “Bike Education Area Manager” (“BEAM”), a position
classified at Level 3, during the incumbent’s secondment
to another position. At regular intervals of two to three
months, he completed applications for higher duties
allowance and received that allowance.

9 It was not in dispute and it would appear that, in February
2001, the appellant advised Mr Brown that there was to
be a reorganisation of the arrangements in the section
involving bicycle education. This restructure included the
position in which Mr Brown was acting being abolished
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and new position for a “sworn” officer being established.
The item allocated to the BEAM position was then
transferred to another area, where the appellant was also
the employer, to be filled by a person in that area. That
meant that Mr Brown could no longer act in the higher
position, the Level 3 position, and his own substantive
position, in any event, had previously been abolished.
Therefore, he was said to be “surplus to requirements”
and substantively at Level 1.

10 The CSA’s complaint to the Commission at first instance
was that Mr Brown had been unfairly and inequitably
treated by the appellant and that, given the circumstances
which applied for a number of years and that it was known
by the appellant that the acting arrangement would
continue for some time, Mr Brown ought to have been
given the opportunity to have been placed in the BEAM
Level 3 position. The CSA alleged that the position ought
to have been declared vacant and Mr Brown ought to
have been allowed to apply for the position.

11 The consequences of the appellant’s action were that Mr
Brown had to revert to substantive Level 1 for all purposes,
resulting in a substantial reduction in his income, and
that he was now surplus to requirements and had no
position. This occurred after a period of about five years.

Orders Sought and Findings
12 The CSA at first instance sought the following orders—

(a) An interim order pursuant to s.32 of the Act that,
until the matter was finally resolved, Mr Brown
continue to be paid at Level 3.

(b) A finding that the appellant had treated Mr Brown
unfairly and inequitably.

(c) That Mr Brown’s standing in the position at Level
3 be “formalised”.

13 The application was opposed by the appellant, the
respondent at first instance. It was submitted at first
instance on behalf of the appellant that this matter
fundamentally related to Mr Brown no longer having the
opportunity to act in a position which was classified
substantially higher than his own substantive position.

14 It was also submitted the Arbitrator had no jurisdiction
to deal with this matter because “temporary deployment”,
i.e. acting, is a “human resource activity” (sic) which is
covered by Public Sector Standards in Human Resource
Management. This, it was submitted, was the province
of the Public Sector Standards Commissioner and the area
dealing with Public Sector Standards.

15 It was submitted that s.80E(7) of the Act rendered the
matter outside the jurisdiction of the Commission because
any matter in respect of which a procedure referred to in
s.97(1)(a) of the Public Sector Management Act 1994
(hereinafter referred to as “the PSM Act”), and which is
or may be prescribed under that Act, is excluded from
the jurisdiction of the Arbitrator.

16 It is convenient to reproduce the text of s.80E(7) of the
Act and s.97(1)(a) of the PSM Act hereunder. S.80E(7)
of the Act reads as follows—

“(7) Notwithstanding subsections (1) and (6), an Ar-
bitrator does not have jurisdiction to enquire into
or deal with, or refer to the Commission in Court
Session or the Full Bench, any matter in respect
of which a procedure referred to in section
97(1)(a) of the Public Sector Management Act
1994 is, or may be, prescribed under that Act.”

17 S.97(1)(a) of the PSM Act provides as follows—
“97. Functions of Commissioner concerning relief

in respect of breach of public sector standards
(1) The functions of the Commissioner under

this Part are —
(a) to make recommendations to the Min-

ister on the making, amendment or
repeal of regulations prescribing proce-
dures, whether by way of appeal, review,
conciliation, arbitration, mediation or
otherwise, for employees and other per-
sons to obtain relief in respect of the
breaching of public sector standards;”

18 The Arbitrator went on to find that the matter, the
subject of the claim which the CSA sought that she
inquire into and deal with, was a matter relating to
the fairness and equity of the appellant’s treatment of
Mr Brown and did not require the Commission to deal
with the matter, the subject of a procedure referred to
in s.97(1)(a) of the PSM Act, and made declarations
and orders accordingly.

19 The Arbitrator then found that there was no jurisdictional
impediment to the Arbitrator dealing with “this
substantive matter”.

20 Further, the Arbitrator held, in relation to the interim
orders sought by the CSA, that Mr Brown continue to be
paid at a Level 3 until the final hearing and determination
of the matter. It is not necessary to consider that matter
further because it is not the subject of the appeal.

21 The Arbitrator found that the substantive question was
within jurisdiction and could be listed for hearing.

BIAS
22 There was one preliminary matter which the Full Bench

was required to deal with upon this appeal.
23 The advocate for the CSA, Ms In de Braekt, submitted

that there was ostensible bias in the President because of
dicta of the President in an application for stay heard by
the Commission, constituted by the President, under and
in accordance with s.49(11) of the Act (see Commissioner
of Police v CSA 81 WAIG 2553).

24 Whether the President should disqualify himself for
ostensible bias was a matter for the President to decide as
an individual member of the Full Bench (see Kartinyeri
and Another v The Commonwealth (1998) 156 ALR 300),
where a similar question involving Callinan J, as a
member of the Full Court of the High Court, was decided
by him alone.

25 The President is, as defined, the President of the
Commission (see s.7 of the Act). Pursuant to s.49(11) of
the Act, the Commission is constituted by the President
and can be constituted only by the President (or an Acting
President in the absence of the President) (see discussion
of a similar statutory prescription in relation to s.66 of
the Act in Carter v Drake and Others and Drake and
Others v Carter and Others (1992) 72 WAIG 736
(hereinafter referred to as “Carter’s Case”)). The Full
Bench also cannot be constituted without the President
(see s.15 of the Act).

26 It was conceded on behalf of the CSA, and correctly so,
that the doctrine of necessity, again expressed in Carter’s
Case (op cit) at pages 744-745 (and see Laws v Australian
Broadcasting Tribunal (1990) 170 CLR 70 at 100 per
Gaudron and McHugh JJ) required the President to sit as
a member of the Full Bench on the hearing of this appeal
and meant that no valid submission that the President
disqualify himself for bias could be made. It was correctly
conceded, therefore, that there was no merit in the
submission of ostensible bias, for that reason.

27 However, we wish to say something about the submission
of ostensible bias, even though that submission fell away
because of the concessions as to the operation of the
doctrine of necessity to which we have referred.

28 The Full Bench was not taken to Carter’s Case (op cit)
where the doctrine of ostensible bias is comprehensively
discussed as well as the doctrine of necessity, nor to The
Coal Miners’ Industrial Union of Workers of WA v Western
Collieries Limited (1995) 75 WAIG 2492 at 2493-4 (FB)
where the Full Bench discussed this question in detail. In
addition, the written submissions contained no reference
to Laws v Australian Broadcasting Tribunal (HC)(op cit)
or those cases which relate to industrial courts or tribunals,
such as R v Commonwealth Conciliation and Arbitration
Commission; ex parte Angliss Group [1969] 122 CLR
546 at 552-554; R v Australian Stevedoring Industry
Board and Another; Ex parte Melbourne Stevedoring Co
Pty Ltd [1953] 88 CLR 100 at 116 per Dixon CJ,
Williams, Webb and Fullagar JJ (see also Re Polites and
Another; Ex parte The Hoyts Corporation Pty Limited
and Others [1991] 173 CLR 78 and Re JRL; Ex parte
CJL [1986] 161 CLR 342).
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29 There are other helpful dicta in Vakauta v Kelly 167 CLR
568 at 575 per Dawson J (referred to in Carter’s Case (op
cit)), where it was said—

“Preconceptions do not necessarily mean bias on the
part of the judge who holds them. As was said by
Charles J. in Reg. v. London County Council; Ex parte
Empire Theatre, “preconceived opinions—though it
is unfortunate that a judge should have any—do not
constitute such a bias, nor even the expression of such
opinions, for it does not follow that the evidence will
be disregarded”. And in this Court in Reg. v Austral-
ian Stevedoring Industry Board; Ex parte Melbourne
Stevedoring Co. Pty. Ltd., a majority was of the opin-
ion that when bias arising from preconceptions is in
question, as distinguished from bias through interest,
there must be strong grounds for finding its existence.
A judge “must so have conducted himself that a high
probability arises of a bias inconsistent with the fair
performance of his duties, with the result that a sub-
stantial distrust of the result must exist in the minds of
reasonable persons”. In Re J.R.L.; Ex parte C.J.L., I
expressed the view that suspicion of bias may well be
ineradicable where the bias is thought to result from
preconceptions existing independently of the case.
That is so, but it is not to say that bias is inevitably
displayed merely because a judge holds preconcep-
tions or reveals that he does.”

30 We also cite what was said in Re Finance Sector Union
of Australia; Ex parte Illaton Pty Ltd and Another 66
ALJR 583 at 584 per Deane, Toohey and Gaudron JJ,
where Their Honours said—

“In these circumstances, the need for caution which
this Court has consistently identified (see, eg, Re
JRL; Ex parte CJL (1986) 161 CLR 342 at 352; Re
Polites (1991) 173 CLR, at 86-87; R v Australian
Stevedoring Industry Board; Ex parte Melbourne
Stevedoring Co Pty Ltd (1953) 88 CLR 100 at 116)
in relation to applications for an order preventing a
member of a statutory tribunal from participating in
the discharge of the functions of that tribunal by rea-
sons of apprehended bias is particular apposite when
such an application is directed against a member of
the Commission. It is that care must be taken to bear
in mind that the basis for disqualification by reason
of apprehended bias is that there are grounds upon
which a party or the public might entertain a reason-
able apprehension that the particular member of the
Commission will not decide the case impartially or
without prejudice. The basis for disqualification is
not merely that the member’s past decisions, on ques-
tions of fact or law, might lead to a reasonable
expectation that she or he will decide the case ad-
versely to one of the parties. Nor is it that she or he
has had previous contact or experience, as a mem-
ber of the Commission, with the facts involved in
the particular matter, with the context in which the
particular matter arises, or with one or more of the
parties involved in the particular matter.”

31 The President, as part of the exercise of his jurisdiction
in an application for an order staying the operation of the
order, the subject of this appeal, is and was required to
decide whether there was a serious issue to be tried on
appeal. The Commission, in relation to applications to
stay the operation of orders and other proceedings, is
entrusted with functions which necessitate a continuing
role of adjudication involving sometimes the same persons
of the kind referred to above.

32 The President, if we might say so and it was properly
conceded, carried out his duty by deciding, inter alia,
whether there was a serious issue to be tried by observing
that “there was a very strong argument” available to the
applicant in those proceedings and the appellant in this
appeal. Interestingly, Anderson J in Re Sharkey and
Others; Ex parte the FPU 81 WAIG 2699 pointed to “a
strong case on appeal” as a requirement for the granting
of an order for a stay. It seems to us that a very strong
argument is a readily describable hallmark of a strong
case, within the meaning of that term, as expressed by
Anderson J.

33 There was no finding and there was required to be no
finding as to whether the argument was successful. That
is a matter for appeal.

34 There was therefore no predetermination by the President
of any issue before the Full Bench, even if that were the
test of ostensible bias which, on the authorities above
(see, for instance, Re Finance Sector Union of Australia;
Ex parte Illaton Pty Ltd and Another (HC)(op cit)), it
was plainly not.

35 Even if the disqualification of the President from the Full
Bench might occur on the ground of ostensible bias, which
it cannot because of the doctrine of necessity, there could
be no ostensible bias in this case since the test is whether
grounds existed upon which a party or the public might
entertain a reasonable apprehension that the particular
member of the Commission will not decide the case
impartially or without prejudice; and there was no such
reasonable apprehension open to be found.

36 In particular, the findings made could not excite any
reasonable apprehension in a party or member of the
public, because there was no determination of any
question which might be decided upon appeal, and in
addition, the determination of a matter of appeal takes
place on detailed and sometimes very different arguments
from those put on an application for a stay and requires
different questions to be answered by the Full Bench than
those which the President is required to answer on an
application for a stay.

37 The basis for disqualification is not merely that the
Commission member’s past decisions as to questions of
fact or law might lead to a reasonable expectation that
she or he will decide the case adversely to one of the
parties. That was clearly and erroneously the basis of the
submission. Its weakness is demonstrated, inter alia, by
the fact that the question of law said to be before the Full
Bench was not decided by the President on the application
for a stay, nor was it required to be so determined. There
was no merit in the submission.

38 For those reasons, the application to the President that he
disqualify himself from the hearing and determination of
this appeal was dismissed as having no merit. The
President’s colleagues, insofar as it was necessary or
possible for them to do so, concurred in that decision.

THE APPEAL
39 We now turn to the merits of the appeal, which is based

on a short point; subject of course to the Full Bench being
of opinion that, in terms of s.49(2a) of the Act, the appeal
was of such importance that, in the public interest, the
appeal should lie.

40 S.80E(1) of the Act confers and conferred jurisdiction
on the Arbitrator in this case. S.80E(7) of the Act is a
section which deprives the Arbitrator of jurisdiction in
certain matters.

41 S.80E(7) of the Act expressly prescribes that an Arbitrator
does not have jurisdiction to enquire into or deal with or
refer to the Commission or the Full Bench any matter in
respect of which a procedure referred to in s.97(1)(a) of
the PSM Act is or may be prescribed under the Act.

42 S.97(1)(a) of the PSM Act empowers the Commissioner
for Public Sector Standards to make recommendation to
the Minister to make, amend or repeal regulations which,
broadly expressed, prescribe remedies described therein
or modes of appeal for persons seeking relief for a breach
of Public Sector Standards.

43 In s.3 of the PSM Act, a Public Sector Standard is defined
as “a public sector standard established under s.21(1)”.

44 The application at first instance related to a dispute about
whether Mr Brown had been treated by the appellant with
fairness and equity, because it was alleged that Mr Brown
had been “removed” from a position in which he had
acted for some time.

45 At the time when the application at first instance was
filed, namely 11 April 2001, a Public Sector Standard (as
defined) relating to temporary deployment (known as
“acting”) had been made under s.21(1)(a)(ii) of the PSM
Act. At the time when the application was filed,
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procedures for relief for the breach of the Public Sector
Standard had been prescribed in accordance with
s.97(1)(a) of the PSM Act, namely the Public Sector
Management (Review Procedures) Regulations 1995,
subsequently replaced by the Public Sector Management
(Examination and Review Procedures) Regulations 2001.

46 The Standard accepted as relevant was published on 2
June 1998 in the Government Gazette. The operative date
was also expressed to be 2 June 1998. The Standard was
published as one of a number of Standards and was
Standard 8 in Standards described as “Public Sector
Standards in Human Resource Management”. Standard
8 “Temporary Redeployment (Acting)” reads as follows
(see Government Gazette 2 June 1998, page 3018)—

“8. TEMPORARY DEPLOYMENT (ACTING)
Outcome
Temporary deployment (acting) decisions are equi-
table and take into account the organisation’s
requirements and employee needs.
Compliance Requirements

8.1 Policies are documented, equitable, applied
consistently and accessible to all employees
in the organisation.

8.2 Period of temporary deployment (acting) is
defined.

8.3 Decisions take into account the organisation’s
requirements and employee needs.

8.4 A temporary deployment (acting) exceeding
6 months shall be publicised as widely as ap-
propriate, take into account the organisation’s
needs and include an assessment of merit.

8.5 Decisions and processes embody the princi-
ples of natural justice.

8.6 Decisions are capable of review.
8.7 Appropriate confidentiality is observed.”

47 Those Standards contain no definition of “temporary
redeployment”.

48 The crux of the appellant’s case was that the Arbitrator
had no jurisdiction, because of the provisions of s.80E(7)
of the Act. By s.80E(7), an Arbitrator has no jurisdiction
to deal with any matter in respect of which a procedure
referred to in s.97(1)(a) of the PSM Act has or might be
prescribed.  There is no doubt that a procedure had been
prescribed in relation to what is broadly termed “acting”.

49 The matter, the subject of the claim, was held by the
Arbitrator to be one whereby the CSA sought that the
Arbitrator enquire into and deal with a matter relating to
the fairness and equity of the respondent’s treatment of
Mr Brown. Further, the CSA, the Commissioner held,
did not seek that the Commission deal with a matter the
subject of a procedure referred to in s.97(1)(a) of the PSM
Act.

50 The question of jurisdiction turns on whether this was a
matter which was within the category of matter referred
to in s.97(1)(a) of the PSM Act. That is, was it a matter in
relation to which the Public Sector Standards
Commissioner might make or has made
recommendations? In part, that question is answered by
saying that there was a Public Sector Standard prescribed
and that, not only was a recommendation made, one infers,
but that regulations were made to enable persons to obtain
relief for breach of that Standard and other Standards.

51 The fundamental question was whether there had been a
breach of Public Sector Standard 8, the agreed relevant
Standard. There was no doubt and, indeed, it was
accepted, that Mr Brown had acted in the Level 3 position
as “BEAM”, and also that he had been temporarily
deployed in that position, that, in the meaning of the
Standard, for a period of about five years.

52 The temporary deployment ended because the substantive
position was abolished and a new position created, or
alternatively, it was transferred to another area where Mr
Brown was not to be or could not be employed.

53 The complaint was not really that the Standard was
breached. The CSA’s application made no complaint that

Mr Brown was treated unfairly in relation to his temporary
deployment and the period of it. That was the case, as the
application revealed. Clause 5 of Schedule A to the
application at first instance and the relief sought bear that
out.

54 Clause 5 of Schedule A, to expressly demonstrate what
we are saying, reads as follows—

“On the basis of fairness and equity Mr Brown should
be retained in the position so to be entitled to the
same salary. This should be done so as to prevent
Mr Brown to undergo a pay cut that would provide
him with considerable financial hardship by having
considerable detrimental effect upon his existing
long-standing financial arrangements.”

(See page 5(AB).)

55 The complaint related to the unfairness caused by the
abolition or transfer or removal of the position,
temporarily occupied by Mr Brown in the absence of
the incumbent, and of Mr Brown being forced to revert
to Level 1 salary after five and a half years of receiving
a Level 2 and then a Level 3 salary. The cause of that
reversion had no relation to his temporary deployment,
but was caused by the abolition or removal or transfer
of the Level 3 position in which he was acting and, less
directly, by perhaps the creation of a new position.

56 Put simply, there was no complaint made of a breach of
the Public Sector Standard or any Public Sector Standard
and no review of or remedy sought in relation to any
such breach. The CSA simply complains that Mr Brown
occupied the position for five years on an acting basis. It
complained that Mr Brown was paid at a Level 3 salary
for that period. The position was then abolished. He was
reverted to a Level 1 position at a lower salary after five
years at a Level 3 salary, because the position was unfairly
abolished. As a result, the complaint was that there was a
detrimental effect on Mr Brown in salary reduction which
was unfair and inequitable. The complaint is that the
position, therefore, was unfairly abolished or removed,
or implicitly, the complaint is that the appellant unfairly
failed to “retain” the position for Mr Brown.

57 Thus, the allegation is that the position should have been
retained and Mr Brown should have been retained in that
position in order to avoid unfairness and inequity brought
about by the position’s abolition. Plainly, the complaint
was not that the temporary redeployment had ended. It
had not. What had occurred was that the position was
abolished or removed, which is a different matter from
ending any temporary redeployment.

58 Managing Director of the South Metropolitan College of
TAFE v CSA 80 WAIG 7 (FB) is a case which is
distinguishable because, in that matter, jurisdiction was
clearly excluded by the terms of s.80E(7) of the Act. This
was because the matter was one relating to a breach of a
Public Sector Standard and the remedies which might be
or had been, clearly identified, prescribed in relation to
any such breach.

59 There was no complaint, either express or implied, in the
application or on the facts, of any breach of or unfairness
perpetrated by the appellant in relation to any Standard
from 8.1 to 8.7 inclusive.

60 That this was so was borne out, as we have observed, by
paragraph 5 of Schedule A of the application and that
part of the CSA’s case, which was that Mr Brown should
be retained in the same position so as to maintain his
entitlement to the salary payable in relation to that
position. In other words, no order was sought requiring
that his temporary redeployment continue or alleging that
he had been unfairly terminated, nor could such relief be
sought.

61 It follows, too, that, if there were no breach of the
Standards alleged, the Grievance Procedures prescribed
in Standard 9 were not invokable. Standard 8 is one which
plainly relates, on a fair reading, and is confined to
temporary redeployment and not to the abolition of an
existing office, its extinction or removal. It was not
submitted that any other Standard was applicable.
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62 Put another way, the application was clearly based on a
complaint that Mr Brown was permitted by the appellant
to develop an expectation that he would continue to be
paid at a higher rate than his substantive rate in his
substantive position, because this state of affairs had
existed and continued for five and a half years. The
complaint was that the sudden cessation of his receipt of
the higher rate of pay applicable to the abolished position,
brought about by the abolition of the position in which
he acted as a Level 3, was unfair, inequitable and/or
unreasonable and caused Mr Brown hardship. This was
not a complaint that there had been a breach of the relevant
Standard relating to temporary redeployment (or acting)
or to any Public Sector Standard.

63 This was not a matter within the terms of the prohibition
contained in s.80E(7) of the Act. This was a matter within
the Arbitrator’s jurisdiction. The Arbitrator was correct
to so find. The appeal is not made out.

64 This was, and it was not contended otherwise, an appeal
against a finding involving a matter which was of such
importance that, in the public interest, the appeal should
lie. It involved a consideration, not covered by Managing
Director of the South Metropolitan College of TAFE v
CSA (FB)(op cit), of the Arbitrator’s jurisdiction.

65 For those reasons, the appeal should be dismissed. We
would dismiss it.

COMMISSIONER J F GREGOR:
66  I have the benefit of reading the Decision of His Honour

the President in draft, I agree with the conclusions his
has reached and I add the following comments.

67 The central issue here is whether the matter which was
before the Arbitrator was caught by the prohibition
contained in s.80E(7) of the Act. In Managing Director
of South West Metropolitan College of TAFE—v- CSA
(FB) (op cit.) I dealt with the effect of this prohibition.

68 At page 12 of the report I made the following comments—
“The Public Service Arbitrator’s jurisdiction is de-
rived from s.80E of the Industrial Relations Act, 1979
(the Act). By s.80E(1) the Public Service Arbitrator
has “exclusive jurisdiction to inquire in and deal
with any industrial matter relating to a Government
Officer, or group of Government Officers”. However,
s.80E(7) limits jurisdiction conferred by s.80E. Sec-
tion 80E(7)) states that an Arbitrator does not have
the jurisdiction to inquire into or deal with, or refer
to the Commission in Court Session or Full Bench,
any matter in respect of which a procedure referred
to in s.97(1)(a) of the Public Sector Management
Act, 1994 (PSMA) is, or may be prescribed under
the Act. Additionally 23(2)(a) of the Act, limits the
jurisdiction by stating “Notwithstanding subsections
(1) and (2), the Commission does not have jurisdic-
tion to enquire into or deal with any matter in respect
to which a procedure referred to in s.97(1)(a) of the
Public Sector Management Act is, or may be, pre-
scribed under that Act.
The Commission is therefore directed by the Act to
section 97(1)(a) of the PSMA which vests in the
Commissioner of Public Sector Standards the fol-
lowing functions—
“The functions of the Commissioner under this part
are—

to make recommendations to the Minister on
the making, amendment or repeal of regula-
tions prescribing procedures, whether by way
of appeal, review, conciliation, arbitration,
mediation or otherwise, for employees or other
persons to obtain relief in respect of breach-
ing of public sector standards”
In the second decision, the Arbitrator found
that s.80E of the Act means that the Commis-
sion’s jurisdiction to inquire into or deal with
any breach of Public Sector Standards, in this
case a transfer, is removed. However, that does
not interfere with the Commission’s ability to
inquire into or deal with a transfer and asso-
ciated issues which do not involve a breach of

the Public Sector Standard because PSMA
s.97(1)(a) details procedures to obtain relief
for breach of Public Sector Standards. That
is, the Commission at first instance, had ju-
risdiction as long as the matters did not fall
within the relevant Public Sector Standard.”

69 The complaint at the centre of this case is the cessation
of receipt of a higher rate of pay which had been attached
to a position that had been abolished and whether the
sudden abolition of that position which caused the
employee involved a diminution pay was unfair, equitable
and/or reasonable and caused him hardship.

70 They are not matters which fall within the issues discussed
by both myself and with respect His Honour the President
in Managing Director of South West Metropolitan College
of TAFE—v- CSA op cit. The matter was clearly within
the Arbitrator’s jurisdiction. She was correct to so find.

71 The Appellant in this matter raised an issue of ostensible
bias because I as I understand it, His Honour the President,
pointed out on a stay proceeding that for the matter to be
determined there was “a very strong argument”.

72 In my opinion the application is misconceived. His
Honour merely carried out his duty in dealing with the
stay order. He made no finding as to whether on appeal
the argument would be successful or not. There is little
more I need say other to than observe that if it were
necessary for me as a member of this Full Bench to
express an opinion about the application for
disqualification, I would reject it. I therefore concur with
the decision made by His Honour the President on the
day concerning the application.

73 I would dismiss the appeal.
THE PRESIDENT—
74 For those reasons, the appeal is dismissed.

Order accordingly

2001 WAIRC 04108
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES COMMISSIONER OF POLICE,

APPELLANT
v.
CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
INCORPORATED, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER J F GREGOR

DELIVERED FRIDAY, 9 NOVEMBER 2001
FILE NO/S FBA 51 OF 2001
CITATION NO. 2001 WAIRC 04108
_______________________________________________________________________________

Decision Appeal dismissed.
Appearances
Appellant Mr R Bathurst (of Counsel), by leave
Respondent Ms M M In de Braekt, and with her Mr

M Amati
_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full

Bench on the 12th day of October 2001, and having heard Mr
R Bathurst (of Counsel), by leave, on behalf of appellant and
Ms M M In de Braekt and with her Mr M Amati, on behalf of
the respondent, and the Full Bench having reserved its deci-
sion on the matter, and reasons for decision being delivered
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on the 9th day of November 2001, wherein it was found that
the appeal should be dismissed, it is this day, the 9th day of
November 2001, ordered as follows—

(1) THAT the application made by and on behalf of the
respondent that the President disqualify himself from
the hearing and determination of appeal on the
grounds of bias be and is hereby dismissed.

(2) THAT appeal No. FBA 51 of 2001 be and is hereby
dismissed.

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S.] President.

2001 WAIRC 04175
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES BHP IRON ORE PTY LTD,

APPELLANT/RESPONDENT
v.
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ENERGY, TIMBERYARDS,
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UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
RESPONDENT/APPELLANT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER J H SMITH

DELIVERED MONDAY, 19 NOVEMBER 2001
FILE NO/S FBA 34 OF 2001, FBA 35 OF 2001
CITATION NO. 2001 WAIRC 04175
_______________________________________________________________________________

Decision Appeal No FBA 34 of 2001 dismissed.
Appeal No FBA 35 of 2001 upheld and
the order made at first instance varied by
quashing Order 3.

Appearances
BHP Iron Ore Mr A J Power (of Counsel), by leave, and
Pty Ltd with him,

Mr H M Downes, (of Counsel), by leave
CMETSWU Mr D H Schapper (of Counsel), by leave
_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—

INTRODUCTION
1 These are the unanimous reasons for decision of the Full

Bench.
2 These are two appeals by BHP Iron Ore Pty Ltd

(hereinafter referred to as “BHP”), an employer, and by
the Construction, Mining, Energy, Timberyards, Sawmills
and Woodworkers Union of Australia—Western
Australian Branch (hereinafter referred to as “the
CMETSWU”), an organisation of employees registered
under the Industrial Relations Act 1979 (as amended)
(hereinafter referred to as “the Act”).

GROUNDS OF APPEAL—FBA 34 OF 2001
3 The first appeal, FBA No 34 of 2001, is an appeal by

BHP against the whole of the combined decision of the
Commission, constituted by a single Commissioner, given
on 28 May 2001, in matters No 1393 of 2000 and No
747 of 2001. The grounds of that appeal are as follows

(see pages 2-3 of the appeal book (hereinafter referred to
as “AB”))—

“1. The Commission erred in law and fact in deter-
mining that Robinson was harshly, oppressively
and unfairly dismissed, and in particular—

(a) erred in law in interpreting the meaning and
purpose of the Appellant’s Non-Harass-
ment Policy as requiring a person the target
of the harassment to have received and been
affected by the conduct complained of;

(b) erred in law, and fact, in determining that
Robinson’s conduct (namely placing offen-
sive comments on the affidavit of Anthony
Holland) (“the comments”) was not con-
duct in breach of the Non-Harassment
Policy;

(c) erred in law, in that it failed to take account
of a relevant consideration, namely evi-
dence (including Robinson’s admission)
that the comments were in breach of the
policy;

(d) erred in law, and fact, in determining that
the only comments capable of supporting
a conclusion of harassment were those re-
ferring to “scab”;

(e) further, and in the alternative to (d) above,
erred in law in that it failed to take account
of a relevant consideration in determining
whether there was harassment, namely
comments other than those referring to
“scab”;

(f) erred in law, and fact, in failing to find that
the comments made by Robinson war-
ranted dismissal;

(g) erred in law in finding that the Appellant
was not able to rely upon Robinson’s ad-
mission, subsequent to his dismissal, that
he lied about the affidavit during the Ap-
pellant’s disciplinary inquiry;

(h) erred in law in finding that the Appellant
had waived any reference to or reliance
upon Robinson’s failure to be “frank” in
relation to the affidavit;

(i) erred in law, and fact, in finding that
Robinson’s denials (“Robinson’s denials”)
of authorship of the comments on the affi-
davit were not connected with his duties
as a locomotive driver;

(j) further, and in the alternative to (i) above,
erred in law, and fact, in failing to find that
Robinson’s denials were connected with
his duties as a locomotive driver;

(k) further, and in the alternative to (i) and (j)
above, erred in law in that it applied the
wrong test to Robinson’s denial, in that it
should have tested Robinson’s denials
against, or alternatively taken into account
as a relevant consideration, his duties and
obligations as an employee, namely—
(i) his duty of good faith and fidelity;

(ii) the implied obligation of mutual trust
and confidence; and

(iii) his duty to answer truthfully and hon-
estly lawful questions appertaining to
his employment.

(l) erred in law, and fact, in failing to find that
Robinson’s conduct—
(i) in placing offensive comments on the

affidavit; and
(ii) in lying to the disciplinary inquiry

about the affidavit,
was, either collectively or individually,
misconduct which warranted dismissal.
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2. The Commission erred in law, and fact, in find-
ing that reinstatement was practicable, in
circumstances where—

(a) Robinson was in breach of the duties re-
ferred to in 1(k) above;

(b) Zanders’ evidence of breakdown in the
working relationship with Robinson was
not challenged in cross-examination, and
as a consequence the Commission failed
to give any, or any sufficient, weight to that
evidence; and

(c) there was no legal, evidential or factual
basis on which the Commission could re-
ject Zanders’ evidence, and the
Commission further erred in law in that it
provided no reasons for rejecting Zanders’
evidence.

3.    Relief Sought
An order from the Full Bench that the appeal be
upheld; and

(a) the order made at first instance in the Ap-
plications be quashed; or

(b) alternately, the order made at first instance
in the Applications be suspended and the
matter be remitted to the Commission to
be heard and determined according to law.”

GROUNDS OF APPEAL—FBA 35 OF 2001
4 The second appeal, FBA No 35 of 2001, is an appeal by

the CMETSWU against the second paragraph of the
decision of the Commission, constituted by a single
Commissioner, being the decision referred to below, and
the grounds of that appeal are as follows (see page 5
(AB))—

“1. Having correctly held that BHP had waived any
reliance on Robinson’s misleading conduct as a
basis justifying dismissal or any sanction, the
Commission erred in then holding that a penalty;
viz, final warning letter, should be applied for
that conduct. BHP having waived reliance on the
conduct it is not for the Commission to impose a
sanction for it.

2. The Commission lacked jurisdiction to make or-
der 3 in that it is not ancillary or incidental to the
order for reinstatement.

Relief sought—
An order quashing order 3 of the order appealed
from.”

5 No submissions were made in answer to this appeal.

DECISION APPEALED AGAINST
6 The decision appealed against is contained in an order

made 28 May 2001, which, formal parts omitted, reads
as follows (see pages 10-11 (AB))—

“1. DECLARES that Mr Ray Robinson was harshly,
oppressively and unfairly dismissed from his
employment as a locomotive driver at Nelson
Point by the respondent on or about 5 September
2000.

2. ORDERS that the respondent within 21 days of
the date hereof shall reinstate Mr Ray Robinson
in its employment as a locomotive driver at Nel-
son Point.

3. ORDERS that a written warning be placed on
Mr Robinson’s personal file in the following
terms “that any further conduct by you mislead-
ing the Company will result in termination of your
employment”.”

7 The reasons for decision (see pages 12-26 (AB)) relate
to the order, which in turn relates to the two applications
identified above, No 1393 of 2000 and No 747 of 2001.

BACKGROUND
8 Application No 1393 of 2000, which appears at pages 6-

7 (AB), is an application by the CMETSWU, made on 6
September 2001, for an order that BHP reinstate one Mr

Ray Robinson in the employment from which BHP
dismissed him on 5 September 2000, and seeks that he
be paid compensation for any loss suffered by him as a
consequence of the dismissal. The amended schedule to
the application, which appears at page 7 (AB), reads as
follows—

“The applicant’s member Ray Robinson was termi-
nated by the respondent on 5 September 2000 for
allegedly authoring a number of offensive comments
on the a (sic) copy of the affidavit of Anthony Hol-
land. Robinson admits the allegation which is true
but, in breach of the requirements of fairness, was
denied a copy of the report of the respondent’s hand-
writing expert. Further, the penalty of dismissal for
the conduct in question was unreasonable and dis-
proportionate to the conduct and failed to have regard
to Robinson’s prior work record and performance.”

9 The application was opposed on the following grounds
(see page 9 (AB))—

“1 The Respondent denies the allegation that there
was no reasonable basis upon which it could con-
clude that Mr Robinson was the author of
offensive and unacceptable comments on a draft
affidavit of an employee to be filed in a matter
being heard in the Federal Court of Australia.

2 The Respondent had received independent expert
advice from a forensic scientist that the author of
the offensive and unacceptable material was Mr
Robinson.

3 The Respondent denies that Mr Robinson was
denied access to the expert’s report and says that
he was shown the report during the investigation.

4 The Respondent opposes the application.”

10 It is a well known industrial fact that BHP conducts iron
ore mining and iron ore shipping operations (linked by a
railway) at Mount Newman and Port Hedland in the
Pilbara region of this State. The CMETSWU, which is
an organisation, as that is defined in s.7 of the Act, of
employees, represents a number of members employed
by BHP, including locomotive engine drivers, such as
the hereinafter mentioned Mr Robinson.

11 Mr Raymond John Robinson, the person at the centre of
the proceedings at first instance, was employed as an
engine driver to drive locomotives for BHP at its
operations in the Pilbara. He had been so employed since
1996. Before he was so employed, he worked for the
Victorian Railways (now VICRAIL) for 24 years. Mr
Robinson was a member of and was represented in these
proceedings by the CMETSWU.

12 By letter dated 5 September 2000, he was dismissed by
BHP with payment in lieu of notice for breaching BHP’s
policy in relation to harassment known as the BHP Iron
Ore Non-Harassment Policy (hereinafter referred to as
“the Policy”).

13 It was BHP’s allegation that Mr Robinson acted in breach
of the Policy because he wrote offensive or derogatory
comments on the draft of an affidavit of another employee
of BHP when that affidavit was being prepared for use in
proceedings in the Federal Court of Australia.

14 As the Commissioner observed, the application brought
on behalf of Mr Robinson, pursuant to the Act, alleged
that his dismissal was harsh, oppressive and unfair and
sought an order that he be reinstated in his employment
with BHP.

15 In the application initially, as the Commissioner also
observed, the CMETSWU also sought compensation for
loss suffered by Mr Robinson as a consequence of his
dismissal, that loss being what he claimed as lost wages
and other amounts for the period between the date of
dismissal and the date of any order for reinstatement. The
Commissioner observed that that relief was not now
within the power of the Commission to order because of
the decision of the Industrial Appeal Court in City of
Geraldton v Cooling (2000) 80 WAIG 5341.

16 The facts, as stated by the Commission at first instance,
were said not to be, for the most part, in dispute. It was
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common ground that the incident at the heart of these
proceedings happened against the background of an
attempt by BHP to introduce workplace agreements in
lieu of award and award-based enterprise bargaining
agreement coverage into a number of sites in the Pilbara.
This, it seems to be common ground, generated ill feeling
between those employees who accepted workplace
agreements and those who did not. Indeed, there was a
very heated and drawn-out dispute about the matter
between BHP and a number of unions. At the material
time, there were proceedings in the Federal Court on foot
between BHP and the CMETSWU which were connected
to the dispute.

17 Mr Robinson did not wish to enter into a workplace
agreement and, in September 2000, disapproved on those
who did.

18 In the early hours of one morning, on a day not determined
on the evidence, after coming off shift, Mr Robinson was
in the crib room at BHP’s locomotive yard, at Nelson
Point, where there was what was described as a “pile of
affidavits” on the table. There were other employees
present at the time. Some of the employees who were
present were very upset by what they read in the draft
affidavits, one being the draft unsworn affidavit of another
employee of BHP, Mr Anthony Holland, another
locomotive driver, who had apparently recently entered
into a workplace agreement with BHP. The affidavit was
drafted to be used in the proceedings referred to above
which were listed for hearing in the Federal Court. Mr
Robinson also read the draft affidavit. He had known Mr
Holland for some years. Mr Holland had been also,
significantly, at least until in or about November 1999,
the convenor for the CMETSWU for employees engaged
in the rail operations at Nelson Point. In that capacity,
Mr Holland had provided assistance to employees in
relation to union matters.

19 Mr Robinson, having read the contents of the draft
affidavit, became very upset. He was particularly upset
because of what Mr Holland was saying about the
workplace, and, specifically, the CMETSWU, of which
Mr Holland was a former official and member. As a result
and in what might be described as a state of anger, Mr
Robinson wrote some words on the document after
various paragraphs in the affidavit. Those words included
the following: “Scabville”; “as scab c…”; “seeing as I
had no mates”; “to create employment for my fellow
Australians”; “not a mate as I have none”; “not a mate”.
Having written these words on the draft affidavit, Mr
Robinson then received a radio call to attend a job and he
left the crib room, leaving the draft affidavit there, where
he had found it. He said that he did not know what
happened to the document after this. He also said that the
atmosphere in the crib room when other employees were
reading the affidavit was hostile.

20 After that, he was contacted by the local convenor for the
CMETSWU, Mr Ian Burtenshaw, to advise that he would
be required to attend an inquiry. Mr Burtenshaw was
unable to tell him what the inquiry was about, but he said
that he thought it might be of concern. It was in issue
whether or not Mr Robinson did have prior knowledge
of what the subject matter of the inquiry was, but he also
said in evidence that when he became aware of the inquiry
the draft affidavit and his writing on it did cross his mind.

21 On 4 September 2000, a disciplinary inquiry was
convened which continued on 5 September 2000. In
attendance were Mr Robinson, a union representative,
Mr Bill Young, and representatives of BHP, including Mr
Allan Richard Oscar Zanders, a supervisor of railway
operations with BHP and responsible for rail crews, and
Ms Sue Kelly. Notes of the inquiry, which took place
ultimately on both 4 and 5 September 2000, were tendered
as exhibit A1 (see pages 291-299(AB)), and the contents
of those notes were not disputed by Mr Robinson. The
heading of the notes dated 4 September 2000 referred to
the following—

 “THIS IS A DISCIPLINARY INQUIRY CON-
VENED UNDER THE INDUSTRIAL
RELATIONS AGREEMENT INTO THE WRITING

AND DISTRIBUTION OF OFFENSIVE MATE-
RIAL ON SITE. AS A RESULT OF THIS INQUIRY
YOU MAY BE SUBJECT TO DISCIPLINARY
ACTION UP TO AND INCLUDING DISMISSAL”.

(See page 291 (AB).)
22 This was reinforced by a question by Mr Zanders “Do

you understand that a breach of this policy may lead to
serious disciplinary action?” To that, Mr Robinson replied
“Yes”.

23 At the inquiry, Mr Zanders put a number of matters to
Mr Robinson. Mr Robinson confirmed that he was aware
of the non-harassment policy, which appears at page 318
(AB), and which reads as follows—

“BHP IRON ORE NON HARASSMENT
POLICY

BHPIO is opposed to all forms of work related har-
assment including that related to sex, race,
membership or non-membership of trade unions and
acceptance or non-acceptance of workplace agree-
ments.
Harassment takes many forms but is usually consti-
tuted by unwelcome acts or remarks which make
the workplace unpleasant or humiliating for the tar-
geted person.
Such harassment may comprise of—

· verbal abuse, including derogatory words;
· offensive graffiti;
· intimidating behaviour towards another em-

ployee or members of that employee’s family;
and

· direct threats
Any employee who believes that they are being sub-
ject to harassment, and any employee who observes
behaviour which may amount to harassment, should
immediately report it to their supervisor or manager.
Work related harassment, including threats and in-
timidation, is unacceptable to BHPIO and any
employees found to have engaged in such behav-
iour will be subject to disciplinary action up to and
including summary dismissal.
Management will ensure that all complaints are
treated confidentially, seriously and sympathetically
and that appropriate action is taken whenever har-
assment occurs.
Note that pursuant to the Workplace Agreements Act
1993 (WA) (“the WPA”) a person must not by threats
or intimidation persuade, or attempt to persuade,
another person to not enter into (or enter into)
workplace agreements.
Further, Section 68(2) of the WPA relevantly pro-
vides that a person must not intimidate an employee
or threaten, injury or harm to a person or property
of an employer because the employee is (or is not) a
party to a workplace agreement.
Original signed by G P Hunt
GP HUNT
President
December 1999”

He also said that he understood it.
24 Mr Robinson was then shown a copy of the draft affidavit

and asked whether he had seen it before and whether he
had anything to do with the writing on it. He denied
authorship of the notations on the affidavit, and BHP then
presented to him a copy of a forensic handwriting expert’s
report which indicated that Mr Robinson was the author
of the notations. Despite this, Mr Robinson maintained
his denial.

25 Mr Robinson said in evidence that the process of the
inquiry intimidated him, and, in particular, so did the
comments and the manner of Mr Zanders. He described
himself as being in a state of panic and said that, in that
state, he adhered to his denial of authorship of the notes
on the draft affidavit, believing that whichever way he
responded he was going to be dismissed. He was
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questioned about the distribution of a number of types of
material and he denied distributing any material around
the site, including the affidavit.

26 Mr Zanders told Mr Robinson that the writing of this
kind of material was unacceptable, would not be tolerated,
and was in clear breach of the Policy. At the conclusion
of the meeting that morning at approximately 10.30 am,
Mr Robinson was stood down pursuant to the procedures
contained in the Industrial Relations Agreement. The
meeting was to be reconvened the following day with the
attendance of Mr Burtenshaw.

27 The disciplinary inquiry reconvened the next day on 5
September 2000, and BHP reiterated that Mr Robinson
might be dismissed. Mr Zanders invited Mr Robinson to
add anything further in relation to the affidavit. Mr
Robinson maintained his denial of authorship. He said
again in evidence that he did this because having denied
it the day before he was committed to this course. The
meeting then adjourned for BHP’s representatives to
consider their position.

28 On resumption of the meeting on 5 September 2000, BHP
gave Mr Robinson a letter dismissing him, which, formal
parts omitted, was in the following terms (exhibit A3)
(see page 302(AB))—

“I refer to the investigation conducted into breaches
of the Company’s Non-Harassment Policy and our
meetings of Monday 4 and Tuesday 5 September
2000.
At those meetings you were asked if you were in-
volved in the distribution of “scab” stickers, other
offensive material and/or marking the affidavit of
Anthony Holland with offensive comments.
You denied any involvement in those matters.
It was put to you that the Company has the opinion
of a handwriting expert identifying you as the au-
thor of a number of the offensive comments marked
on the affidavit of Anthony Holland which clearly
breach the Company’s Non-Harassment Policy.
Notwithstanding the opinion of the handwriting ex-
pert you have maintained your denial of involvement
in that matter.
Based upon the expert’s opinion the Company is of
the view that you have breached the Company’s Non-
Harassment Policy in placing offensive comments
on the affidavit of Anthony Holland.
In the circumstances and having considered all mat-
ters raised by you the Company considers that you
are unsuitable for further employment and that your
employment is terminated with a payment in lieu of
notice in accordance with clause 5(4) of the Award.”

29 That day Mr Robinson left the site, being escorted off
site by Mr Zanders.

30 Mr Holland, the person who was to swear the affidavit,
gave evidence. He said that he did not at the time see Mr
Robinson’s notations on it, and, indeed, had never seen
them as at the time of hearing. When he became aware
through a supervisor that Mr Robinson had been
dismissed he could not understand why. He was also very
upset that his name was referred to in exhibit A3 (page
302(AB)), the notice of dismissal, because this suggested
in some way that he was linked with Mr Robinson’s
dismissal. He expressed concerns about this to
representatives of BHP. He said that he was also upset by
the fact of the distribution of the affidavit on site which
made him “sick in the guts”, as he put it. He did not know
how the affidavit came to be on site. He gave evidence
that he gave it to one of BHP’s managers, and within
about 48 hours of that it appeared on site. Another
employee and engine driver, Mr Colin John Gibbons, said
that, in discussions with Mr Holland, Mr Holland
expressed the view that he could not care less what other
employees said or wrote about him. (Mr Zanders gave
evidence too.)

31 These were the facts as the Commissioner found them
and which were essentially not in dispute before the Full
Bench. He then went on to make a number of findings.

FINDINGS AT FIRST INSTANCE
32 The clear purpose of the BHP Iron Ore Non-Harassment

Policy is to prevent employees of BHP from engaging in
any conduct that may have the effect of harassing another
employee.

33 When read as a whole, for there to be harassment, there
needs to be some form of communication and/or conduct
engaged in by an employee, which conduct and/or
communication is directed at another person, (referred to
in the Policy as the “targeted person”) and that other
person, in some way, shape or form, must be in receipt of
it. It is a necessary ingredient of harassment, for the
purposes of the Policy, that the “harassee” be harassed.
That is, the subject or “target” must receive it and be
affected by it in some way.

34 The Commissioner observed that “harass” is defined in
the Shorter Oxford English Dictionary as follows—

“1. To wear out, or exhaust with fatigue, care, trou-
ble etc. 2. To harry, lay waste 3. To trouble or vex by
repeated attacks. 4. To worry, distress with annoy-
ing labour, care, importunity, misfortune, etc.”

35 Thus, for a person to be “harassed” under the Policy, the
person must, as a necessary ingredient, know of the
alleged harassing conduct or communication. The
evidence was that Mr Holland was never aware of the
words written by Mr Robinson at any material time prior
to Mr Robinson’s dismissal, and, indeed, on the evidence,
Mr Holland had never seen the notations placed on the
affidavit.

36 What Mr Robinson did, as a matter of fact, was that in
the early hours of the morning on a particular day, he
made handwritten notations on the draft affidavit which
was lying on the table in the crib room at BHP’s
locomotive yard.

37 There was no evidence, and the Commissioner found,
that Mr Robinson was associated with the distribution of
that material around the site such that Mr Holland had
the content of such material communicated to him.

38 There was no evidence that the “target” of the harassment,
Mr Holland, ever knew of the notations on the affidavit
and he could certainly not have been affected by them.
On the evidence, it was open to infer that he would not
be so affected in any event.

39 The complaint against Mr Robinson, namely that of
“placing offensive comments on the affidavit of Anthony
Holland” was not of itself, conduct in breach of the Policy,
as was asserted by BHP in the letter of dismissal (exhibit
A3 (page 302(AB)).

40 BHP proceeded upon a misconception of what was
harassment, in breach of the Policy, in dismissing Mr
Robinson. The Policy did not in terms prohibit the writing
of comments on documents simpliciter, but prohibited
conduct that constituted harassment. Mr Robinson was
therefore dismissed for conduct that did not breach the
Policy.

41 Alternatively, the Commissioner found that if he was
incorrect in characterising Mr Robinson’s conduct as not
being a breach of the Policy, his conduct, having regard
to all of the circumstances, did not warrant his dismissal.
The only notations on the affidavit which could, in the
Commissioner’s opinion, support the conclusion of
harassment were those referring to “scab” on the
document, the rest of the notations being relatively
innocuous.

42 The Commissioner had considered the use of this
language in at least two cases, they being AFMEPKIU v
BHP Iron Ore Pty Ltd (unreported 2001 WAIRC 02371)
and CEPU v BHP Iron Ore Pty Ltd (2000) 81 WAIG
327.

43 Having regard to the facts arising in those cases, and the
conclusions of the Commissioner in relation to them, he
did not consider that the facts of this case could be seen
as warranting the dismissal of Mr Robinson. They might
well warrant another form of discipline, falling short of
the ultimate sanction of the employer to terminate Mr
Robinson’s employment.



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 303581 W.A.I.G.

44 Further, the Commissioner found BHP could not now
rely upon the fact that Mr Robinson admitted having lied
to BHP during the inquiry about what he had written on
the affidavit to justify the dismissal. BHP did not accept
Mr Robinson’s denial of his authorship of the comments
on the affidavit, in particular, having regard to the expert
handwriting report. BHP, in fact, considered that Mr
Robinson lied in relation to this matter and did not dismiss
Mr Robinson for telling lies but because of the breach of
the Policy. This was the reason and the only reason for
dismissal. BHP must be taken then to have waived any
reference to or reliance upon Mr Robinson not being frank
with it in relation to the affidavit.

45 The Commissioner found that BHP knew about Mr
Robinson’s deceit when they dismissed him and indeed
did act upon it, albeit not for that stated reason. Thus,
BHP could not now, ex post facto, resurrect as justification
for its decision, a fact which was in existence and upon
which it relied at the time of the dismissal.

46 In any event, the Commissioner found that he would not
regard the conduct of Mr Robinson, taken in its entire
context, as of itself, being sufficient to justify dismissal.

47 The Commissioner observed that it was trite law to
observe that it is not in all cases that an isolated act of
misconduct will, of itself, justify dismissal and cited the
dicta of Kirby J in paragraph 51 of Concut Pty Ltd v
Worrell (2000) 75 ALJR 312.

48 The Commissioner found that, on the evidence, Mr
Robinson’s denials of his authorship of the comments on
the affidavit, although wrong and a gross error of
judgement, arose initially out of a concern to save his
employment in a setting in which he felt under threat.
The subject matter of the deceit did not go to, in any
respect, his duties and responsibilities in relation to the
position for which he was employed by BHP (see FEDFU
v Mt Newman Mining Company Pty Ltd (1980) 60 WAIG
1333).

49 Mr Robinson denied, albeit wrongly, that he was the
author of notations on the affidavit, which related to the
subject matter of an ongoing and highly emotive industrial
dispute between BHP and various unions representing
the workforce, the Commissioner found. It was common
ground that, but for Mr Robinson’s conduct in relation to
the inquiry, he had a “clean” employment record with
BHP.

50 Taking into account all of these matters, the Commissioner
found that BHP would not be justified in any event, in
dismissing Mr Robinson in these circumstances. The
Commissioner noted, however, that the situation might
well be different, for example, in a case where the
employee lied to obtain a benefit to which he was not
entitled and where he also had a poor employment record,
including a final warning (see State of South Australia v
Bahal Singh-Gill (1994) 61 SAIR 77).

51 The Commissioner accordingly found that the dismissal
was harsh, oppressive and unfair. The Commissioner
found that it would not be impracticable to restore the
relationship between Mr Robinson and BHP because he
had a good employment record and there was no other
evidence or submissions to the contrary. He did not accept
the evidence of Mr Zanders that there had been a total
breakdown in the relationship. He therefore ordered
reinstatement.

Application for an order to pay compensation upon BHP
agreeing to pay compensation instead of reinstating or
re-employing Mr Robinson pursuant to s.23A(1a)(b) of

the Act
52 The Commissioner did not allow BHP leave to re-open

its case in the matter (see AWU v Cockburn Cement Ltd
(1999) 79 WAIG 1227). Further, the Commissioner was
not persuaded that he should adopt a different view from
that expressed in AFMEPKIU (2001 WAIRC 02581).
Accordingly, he adhered to his view that BHP should
reinstate Mr Robinson. Notwithstanding that, he was of
the view that as a matter of equity and good conscience,
Mr Robinson should receive an appropriate penalty for
his behaviour and ordered that a written warning be placed

on his personal file to the effect that any further conduct
of that kind will lead to the termination of his employment.
That part of the decision was not appealed against by
BHP.

ISSUES AND CONCLUSIONS
53 The decision in this matter was a discretionary decision,

as that term is defined in Norbis v Norbis (1986) 161
CLR 513 and Coal and Allied Operations Pty Ltd v AIRC
(2000) 74 ALJR 1348 (HC). Accordingly, the Full Bench
has no warrant to interfere with the exercise of discretion
by the Commission at first instance, nor can it, in
particular, substitute its exercise of discretion for that of
the Commission at first instance, unless the appellant
establishes that the exercise of the Commission’s
discretion miscarried, and does so in accordance with the
principles laid down in House v The King [1936] 55 CLR
499 (see also Gromark Packaging v FMWU 73 WAIG
220 (IAC)).

Policies
54 Something should, we think, be said about policies in

the industrial context. Some policies purport to be
unilateral and without the agreement of the employee
established as terms of a contract of employment which,
of course, axiomatically, cannot occur (see AWI
Administration Services Pty Ltd v Birnie (unreported)
delivered 26 October 2001 (2001 WAIRC 04015)(FB)).

55 Other policies are usually written and sometimes
systematised directions given by employers to employees
by way of publication to them generally and not
individually as to how they are to conduct themselves in
the workplace, for example in safety matters, or as here
in their behaviour to fellow employees. There can be no
exhaustive list of the subjects. Like all orders or directions
from an employer to an employee, they must be lawful
and reasonable (see Darling Island Stevedoring v Long
(1957) 97 CLR 36).

56 The issues in this matter were clear.
57 In this case, the issue was whether Mr Robinson had acted

in breach of the non-harassment policy. The question of
the interpretation of the policy document arose. The policy
document, it was not in dispute, bound the employees of
BHP in their employment.

58 Mr Power, on behalf of BHP, submitted that the Policy
should be read, if we can paraphrase what he submitted,
for what it sets out to do. In other words, mainly
purposively, its meaning not being confined to its words.

59 However, the policy document, whilst it should be
interpreted liberally as an industrial document, should
be interpreted like any other document or instrument in
order to ascertain its meaning (for a similar approach to
awards see Norwest Beef Industry Ltd and Derby Meat
Processing Co Ltd v AMIEU 64 WAIG 2124 (IAC)). It
is, however, quite clearly not a document drafted by skilled
lawyers. It is a document drafted by lesser skilled
draftspersons. It is drafted by or on behalf of an employer
to be read, understood, used and applied on a daily basis
in the workplace. It is trite to observe that one can only
understand what the Policy says and directs by reading
it.

60 What, on a fair reading, it sets out to prevent is harassment
of any form in the workplace. It advises that harassment,
where it is found to have occurred, will be subject to
disciplinary action up to and including summary
dismissal. That is a clear warning of the gravity of the
direction contained in the Policy, and what will occur
where non-compliance or breach occurs.

61 In general terms, the Policy states what harassment is. It
does so for the purposes of the employer’s workplaces. It
identifies conduct which is forbidden. Harassment does
not receive a finite definition. It is recognised that
harassment takes many forms, but some specific forms
of harassment are identified.

62 Significantly and correctly, the Policy notes that
“harassment is usually constituted by unwelcome acts or
remarks which make the workplace unpleasant or
humiliating for the targeted person”. Such harassment, it
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is correctly said, may comprise of verbal abuse, including
derogatory words, offensive graffiti or intimidating
behaviour to another employee or members of that
employee’s family. Of course, as is expressed, it very
definitely includes direct threats. The Policy draws
attention also to provisions of the Workplace Agreements
Act 1993 (WA) and penalties which apply in relation to
certain intimidating or other behaviour, as prescribed by
that Act.

Was there Harassment?
63 The question in this case was whether Mr Holland was

harassed. We have already referred to the definition of
the word “harass” (which is pronounced with the stress
on the first syllable) in the Commissioner’s reasons for
decision. In this case, the act complained of was one
isolated act. It certainly occurred in serious circumstances
where derogatory, insulting and coarse words were written
by Mr Robinson on a draft of a document to be used in
the Federal Court.

64 However, their inscription on the draft affidavit was not a
matter germane to the harassment. The comments were
derogatory of and, indeed, abusive by Mr Robinson. They
were written in the heat of the moment and in anger
because Mr Robinson quite clearly regarded Mr Holland
as betraying his work colleagues and union members.
Mr Robinson left the document in the crib room. He knew,
or ought to have known, that it would be read. It was
open to find that he did. He was, as he admitted, aware of
the non-harassment policy.

65 The uncontroverted evidence of Mr Holland, and it was
open to be so found, was that this was not communicated
to him.

66 We do not agree that, because a person is unaware that
verbal abuse has occurred until later, the act is not one of
harassment. However, this was not the situation where
the derogatory remarks would be, by nature of the
document on which they were written, widely published
or capable of being widely published.

67 It was open to find, for those reasons, and the
Commissioner should have found, that Mr Robinson, in
an angry mood, in the presence of others who were angry
for the same reason, wrote derogatory comments on a
document which he knew Mr Holland would see and read.
There is no doubt that he wanted to convey his anger and
contempt. The main derogatory comment was “scab c...”.
We do not think that the mere reference to scab alone
was necessarily derogatory. The mere use of the word
“scab”, particularly if it is merely abusive and not used in
a harassing manner, may not be contrary to the Policy.

68 However, the victim or alleged targeted person (called
on behalf of the CMETSWU), Mr Holland, said quite
unequivocally that he was not offended nor, within the
terms of the Policy, did he say or complain that he was
the target of harassment. We are not persuaded that he
was, therefore, harassed.

69 Within the definition of “harassment” contained in the
Policy, derogatory words or acts constituting harassment
must make the workplace unpleasant or humiliating. In
the absence of evidence from Mr Holland or anyone else
that the workplace was made unpleasant or humiliating
for Mr Holland, it was not open to find that Mr Robinson
was guilty of harassing behaviour forbidden by the Policy.

70 It is also arguable that, since the words “to harass” mean
“to trouble or vex by repeated attacks” (see the definition
(supra) from the Shorter Oxford English Dictionary), that
there was no evidence of vexing or troubling by repeated
attacks. This was an isolated, offensive act of which the
“victim” was unaware. Mr Holland gave no evidence that
he was upset or humiliated or adversely affected by the
comments written on the draft affidavit. He gave no
evidence that he had seen them. He knew nothing about
Mr Robinson’s dismissal until the supervisor told him.
He was very concerned about his name being drawn into
Mr Robinson’s dismissal.

71 It is not for the employer to be the judge of what Mr
Holland felt. Further, we do not see that the use of some
hyperbole, coarse language or straight abuse at the height

of a heated industrial dispute to be necessarily harassment
either, although it might be.

72 Cogently, too, Mr Holland’s uncontradicted evidence
made it clear that his main concern was his being thought
to be the cause of Mr Robinson’s dismissal by what Mr
Robinson wrote about him.

73 For those reasons, it was not open to find that Mr
Robinson was in breach of the Policy.

74 Further, in any event, it is not at all clear to me that his
act, an angry spontaneous isolated act, warranted
summary dismissal, within the well known tests (see
Sargant v Lowndes Lambert Australia Pty Ltd 81 WAIG
1149 (FB) and the cases cited therein), even if it warranted,
as it certainly did, some disciplinary action and, even if it
did, as it might have, constituted misconduct which was
not harassment.

Dishonesty
75 Next, it was submitted that Mr Robinson was guilty of

dishonesty in that he had maintained throughout the
disciplinary investigation that he had not written the
complained of notes on the draft affidavit. That, it was
submitted, justified his dismissal for misconduct. His
evidence was and it was open to find that the process of
the inquiry intimidated him. He had been told that he
might be dismissed. He was, as he said, in a state of panic.
In addition, he was accused of distributing other material
which the employer complained of around the site. He
denied doing that and it has not been established that he
did.

76 It might have constituted misconduct, apart from
harassment, as defined, but it did not. However, there was
no duty in Mr Robinson to disclose his own misconduct
(see C J McCarry “The Employee’s Right to Silence”
(1983) 57 ALJ 607).

Self-Incrimination
77 A duty lies upon an employee in general terms to give

information to his employer, such as is within the scope
of his employment and which relates to the initial interests
of employer and employee. If an employee is requested
at a proper time and in a reasonable manner to state to his
employer facts concerning the employee’s own actions
performed as an employee, provided that these relate to
the employer’s business, the employee is bound generally
to make such a disclosure.

78 Questions asked relating to the activities could be so
reasonable and fair that to refuse the information may
well be disobedience justifying dismissal. Such conduct
may be inconsistent with duty and could destroy all
confidence between master and servant which is an
essential feature of such contracts.

79 An order requiring an employee to incriminate himself
will not be a lawful order and will not, therefore, be an
order which the employee is obliged to obey (see Re
Dispute Board of Fire Commissioners; Re Reports [1971]
AR (NSW) 615 at 618 and Adami v Maison de Luxe Ltd
(1924) 35 CLR 143). Nor can an employee, in our
opinion, contract away his right not to self-incriminate
(see Davies v Davies (1887) 3 Chd 359 at 393; Horwood
v Miller’s Timber and Trading Co Ltd [1917] 1 KB 307;
Hepworth Manufacturing Co Ltd v Ryott [1920] 1 Ch 1).

80 However, the common law protection against self-
incrimination can be taken away by statute, by valid
regulation (probably) and presumably, but not certainly,
by a valid award.

81 Not every refusal by an employee to answer questions
concerning his employment conduct will justify dismissal.
In short, dismissal for refusal to answer the question must
relate to the employee’s activities as an employee and
must be reasonable and fair. To justify dismissal, the
refusal to answer must be inconsistent with duty or impede
the employer’s legitimate business associations or destroy
the essential confidence between employer and employee.

82 The question which an employee refuses to answer must
clearly concern some important and substantial aspect of
his duties, besides being reasonable and fair, or although
not concerning such a matter, the refusal to answer must
be wilful in the sense just defined.
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83 In this case, on his own clear and frank admission, Mr
Robinson had not refused to answer a question which
would require him to admit, not a crime but a misconduct,
which he was warned might merit dismissal. He answered
untruthfully and quite deliberately in order to save his
job and adhered to such an answer out of the same fear.
That was dishonest.

84 In our opinion, however, it is quite clear that BHP cannot
now rely upon the fact that Mr Robinson lied during the
inquiry about the comments written on the draft affidavit
to justify the dismissal. On all of the evidence and on a
fair reading of the letter itself, BHP did not accept the
denial by Mr Robinson of his authorship of the comments
on the affidavit, in particular because it relied on the
handwriting report. BHP’s managers concluded that, in
denying authorship, Mr Robinson was lying. BHP took
no steps to dismiss Mr Robinson for so lying, but clearly
dismissed him because of a breach of the Policy, which
was the only expressed reason for the dismissal. In other
words, that conduct was condoned or, put another way,
the right, if it existed, to dismiss summarily or otherwise
was not exercised.

85 It is quite clear from the content of the reasons that the
Commissioner expressed himself plainly erroneously or,
at least, it is so written where he said at paragraph 29—

“The respondent cannot now, ex post facto, resur-
rect as justification for its decision, a fact that was in
existence and upon which it relied at the time of the
dismissal.”

(See page 22(AB).)
86 Any misconduct can be condoned as a matter of law, if

that is the course which the employer adopts, in any event.
We agree, too, with the view that it is not, in all cases,
that an isolated act of misconduct will, of itself, justify
dismissal (see per Kirby J in Concut Pty Ltd v Worrell
(op cit), cited by the Commissioner at first instance). That
was certainly the case here.

87 The Commissioner took the approach that Mr Robinson’s
denial of his authorship of the writing was not connected
to his duties with BHP as a locomotive engine driver, but
arose out of a desire to save his employment and the deceit
did not go to, in any respect, his duties and responsibilities
in relation to the position for which he was employed.
We do not necessarily say that that was the case, but we
were not persuaded that that was wrong.

88 However, in this case, as the Commissioner correctly
found, this was a man with a good employment record
for four years, the notations related to a matter generating
high emotion in the workplace, and Mr Robinson did
subsequently admit what he had done and no penalty was
imposed or sought to be imposed for that deceit. The
deceit was manifested in panic and for self-preservation,
not to derive a benefit. To dismiss him for that would be
manifestly unfair.

89 In the circumstances, the dismissal for that deceit would,
for those reasons, be properly characterised as unfair (see
the principle in Miles and Others t/a Undercliffe Nursing
Home v FMWU 65 WAIG 385 (IAC)).

FINALLY
90 We have considered all of the evidence and the

submissions. For all of those reasons, it was open to the
Commissioner to find as he did. There was no error in
the exercise of the discretion established.

91 For those reasons, that appeal is not made out. We would
dismiss the appeal.

THE CROSS APPEAL—FBA 35 OF 2001
92 The Commissioner made an order that a formal warning

in respect of the matter be recorded on Mr Robinson’s
file. As was correctly submitted by Mr Schapper on behalf
of the CMETSWU, there is no power conferred pursuant
to s.23A of the Act on the Commissioner to do so; nor is
there jurisdiction. Further, s.26(1)(a) of the Act is not a
head of power (see RRIA v ADSTE 68 WAIG 11 (IAC)).
If any further support were needed, City of Geraldton v
Cooling (IAC)(op cit) provides that support. No
submissions were made in opposition to that appeal.

93 We would, on that basis, uphold the cross appeal and
vary the order made by quashing order 3 of the order
appealed from.

Order accordingly
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Decision Appeal dismissed.
Appearances
Appellant Mr A J Power (of Counsel), by leave, and

with him,
Mr H M Downes (of Counsel), by leave

Respondent Mr D H Schapper (of Counsel), by leave
_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 17th day of October 2001, and having heard Mr A J
Power (of Counsel), by leave, and with him Mr H M Downes
(of Counsel), by leave, on behalf of the appellant and Mr D H
Schapper (of Counsel), by leave, on behalf of the respondent,
and the Full Bench having reserved its decision on the matter,
and reasons for decision being delivered on the 19th day of
November 2001, it is this day, the 19th day of November 2001,
ordered that appeal No. FBA 34 of 2001 be and is hereby
dismissed.
By the Full Bench

(Sgd.) P.J. SHARKEY,
[L.S.] President.
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Decision Appeal upheld and the order at first
instance varied by quashing Order 3.

Appearances
Appellant Mr D H Schapper (of Counsel), by leave
Respondent Mr A J Power (of Counsel), by leave, and

with him,
Mr H M Downes (of Counsel), by leave

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 17th day of October 2001, and having heard Mr D H
Schapper (of Counsel), by leave, on behalf of the appellant,
and Mr A J Power (of Counsel), by leave and with him Mr H
M Downes (of Counsel), by leave, on behalf of the respondent,
and the Full Bench having reserved its decision on the matter,
and reasons for decision being delivered on the 19th day of
November 2001, it is this day, the 19th day of November 2001,
ordered as follows—

(1) THAT appeal No. FBA 35 of 2001 be and is hereby
upheld.

(2) THAT the decision of the Commission in matters
No. 1393 of 2000 and 747 of 2001 made on the 28th
day of May 2001 be and is hereby varied by quash-
ing Order 3 of the order made at first instance.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.
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BRANCH, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
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DELIVERED THURSDAY, 8 NOVEMBER 2001
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Decision Appeal dismissed.
Appearances
Appellant Mr D Clarke, as agent
Respondent Mr J Rosales-Castaneda (of Counsel), by

leave
_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—
1 These are the unanimous reasons for decision of the Full

Bench.

2 This is an appeal brought pursuant to s.49 of the Industrial
Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) by the abovenamed employer against the
decision of the Commission, constituted by a single
Commissioner, in matter No CR 310 of 2000 made on
30 May 2001.

3 By that decision, formal parts omitted, the Commissioner
ordered and declared as follows (see page 5 of the appeal
book (hereinafter referred to as “AB”))—

“(1) DECLARES that Beryl Bowen was harshly and
unfairly dismissed by the above named respond-
ent.

(2) ORDERS that the said respondent do hereby pay
within seven days of the date of this order, as and
by way of compensation, the amount of
$11,977.11 to Beryl Bowen, less any taxation that
may be payable to the Commissioner of Taxa-
tion.”

4 The appeal is said to be against both liability and quantum
and is made on the following grounds (see page 2 (AB))—

“The Appellant contends that there is a serious issue
to be tried on the weight of evidence and the reasons
given by the Learned Commissioner are alleged to
be wrong in law and findings. The grounds are as
follows—

1. That the Learned Commissioner erred by fail-
ing to fully take into account the gravity of
the deliberate act of misconduct and the po-
tential effect on the relationship between the
employer and the employee. The employee
Mrs Beryl Bowen admitted to the act being
that of misconduct.

2. That the Learned Commissioner erred by find-
ing that the Appellant failed to conduct a
proper investigation when faced with irrefu-
table evidence and a freely given admission
of guilt by Mrs Beryl Bowen.

3. That the learned Commission erred by failing
to properly apply the principals (sic) of West-
ern Australian Law resulting from the decision
of the Full Bench in Moritz (sic) v. Shire of
Esperance. Where the clear evidence in this
case was an investigation into the matter com-
pleted and procedural fairness was afforded
and appropriate action instituted.

4. That the Learned Commissioner erred in fail-
ing to properly take into account 2 previous
warnings issued to the employee Mrs Beryl
Bowen.

5. That the Learned Commissioner erred in ap-
plying a perceived animosity between the
Appellant and the Applicant in the substan-
tive matter (the Union) to the relationship
between the Appellant and the employee Mrs
Beryl Bowen in the total absence of evidence
of the same.

6. That the Learned Commissioner erred in find-
ing that reinstatement or reemployment was
impracticable in the fact of an offer from the
same from the employer and a total absence
of evidence as to the impracticability.

7. That the Learned Commissioner erred in find-
ing that Mrs Bowen’s entitlement to long
service leave was continuous, the issue was
objected to at conference. The Learned Com-
missioner advised the Appellant and the
Appellant’s representative that the issue of the
length of service of the employee would only
go to the merits of determining compensation
if the unfair dismissal alleged at the time was
so proven.

8. That the Learned Commissioner erred in the
calculations in awarding wages of 21 weeks
and 2 days, less $927.87 being earned by the
employee Mrs Beryl Bowen when the Appel-
lant did not have any control of the site since
the 25th February 2001.

9. The Appellant seeks the assistance of the Full
Bench in upholding the appeal and quash the
decision or subject to Subsection 6 vary it in
such a manner as the Full Bench considers
appropriate or suspend the operation of the
decision and remit the case to the Commis-
sion for further hearing and determination.”
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BACKGROUND
5 Ms Beryl Edna Bowen was at all material times a member

of the respondent organisation of employees. The
respondent is an organisation, as that is defined in s.7 of
the Act. Since January 1989, Ms Bowen had been
employed as a cook on a continuous basis at Ginger’s
Roadhouse, located at 1383 Great Northern Highway,
Upper Swan in this State.

6 She was dismissed from her employment by the appellant,
Clifton Nominees Pty Ltd, which operated the Gull
Service Station, trading as “Ginger’s Roadhouse”, at the
abovementioned address. The person in charge, and who
effected the dismissal, was a person described as “the
principal of the respondent company” at first instance,
and therefore, we infer, a director, Mr Trevor John Davies
Edwards. In 1996, the appellant took over the business
of “Ginger’s Roadhouse” and retained Ms Bowen as an
employee.

7 Ms Bowen was dismissed on 30 October 2000 and made
application to the Commission, alleging that she was
harshly, oppressively or unfairly dismissed.

8 Mr Edwards, Ms Lynette Carol Crane, a fellow employee,
and Mr Dwayne George deTurt, the owner of the truck
which played a part in these matters, gave evidence on
behalf of the appellant, whilst evidence was given on
behalf of the respondent by the previous owner of the
business carried on at that premises, Ms Patricia Mary
McCoy and Ms Gillian Frances Hall, a former employee
of Ginger’s Roadhouse, as well as Ms Bowen.

9 At the time of Ms Bowen’s dismissal, she was earning
$603.13 gross per week, working six days per week
including night shifts and weekend work, namely a total
of 45.6 hours per week.

10 It was common ground that, on Thursday, 26 October
2000, a truck owned by Mr deTurt was parked at the back
of the premises close to the back exit and over a drain
used for disposal of liquid waste. As part of her duties,
Ms Bowen regularly cleaned out the deep fryers in the
kitchen and disposed of the waste from them down a drain.

11 Ms Bowen said that the waste to be disposed of contained
soapy water with some kitchen oil, but the appellant said
it also included caustic substances and food scraps. She
said that she could not get to the drain directly because
of where the truck was parked and felt frustrated. Ms
Bowen said that she got annoyed and threw the waste
between the cab, the trailer and the drain. She then
returned with the other three buckets of soapy water and
tipped them under (not over) the truck. She said that her
frustration had subsided by then and she realised that she
had done something wrong. She did not report what had
occurred to Mr Edwards.

12 On the evidence, Mr deTurt had complained to Mr
Edwards over the weekend about what had been done to
his truck. There was no evidence that the paint on the
vehicle had been damaged or that any damage had resulted
from Ms Bowen’s act. Indeed, the evidence was only that
degreasing and washing was required to remove the
grease.

13 On Monday, 30 October 2000, at about 6.00 am, at the
conclusion of Ms Bowen’s shift, Mr Edwards called Ms
Bowen and another employee, Ms Crane, into his office.
He said that he had received a complaint from a customer
who had said that he had had waste thrown over his
$150,000.00 truck and that this had caused a huge mess.
Mr Edwards asked who had done this and Ms Bowen
admitted to the offence. Mr Edwards then advised her
that he was conducting a record of termination interview
and asked both ladies to stay. Ms Crane was asked to
remain as a witness, and she did.

14 There was some difference of opinion between the persons
concerned as to what was said at the interview, but not a
great deal. Ms Bowen, according to Mr Edwards, did not
express any remorse for her action and, in fact, declared
that the customer’s truck should not have been parked
where it was. He said that Ms Bowen said that that was
the reason why she had thrown the waste over the truck.
Ms Bowen said that she offered to clean the truck or pay

for the cleaning of the truck. That was not denied. She
did, however, in evidence, admit that she had “committed
misconduct”, but did not believe that her misconduct
warranted dismissal. Out of the five buckets which she
said that she usually emptied, the contents of only one,
which consisted mainly of water but also some oil and
food, was what she tipped over or splashed the truck with.
The contents of the other buckets she tipped down the
drain. She said she was sorry for what she did, but did
not see a reason to telephone Mr Edwards that night to
alert him about what had occurred. She said that she did
not clean the truck as it was dark and there were no hoses
outside. She did not clean it in the morning, either, because
she was tired and it was the end of her shift. She said that
the waste splashed the truck about two to three feet above
the ground. Mr deTurt’s evidence was that there was a
more extensive splashing of the truck.

15 Ms Bowen admitted that she had had two verbal warnings
previously; one was for starting work early and the other
was for shifting food before another employee
commenced, on Mr Edwards’ evidence. The latter act had
caused friction with the other employees. Ms Bowen was
unable to remember the reason for the second verbal
warning. These were not written warnings and were not
regarded, or said to be regarded, as serious matters.

16 However, essentially, Mr Edwards told Ms Bowen that
she should apologise and pay for the cleaning costs of
the truck and, secondly, that he was considering
dismissing her summarily for gross misconduct. These,
as he said, were his options, not her options. He had
already made a decision and the record of termination
interview expressed it (see page 66 (AB)) ((ie) he had
decided to terminate her employment having deliberated
over the weekend). Mr Edwards then left the premises
and, shortly afterwards, rang Ms Bowen to notify her
that he was dismissing her immediately. The reason which
he gave for dismissing her was her gross misconduct in
damaging a customer’s property by throwing waste over
the vehicle.

17 Mr Edwards said that Ms Patricia Power had told him
that Ms Bowen had thrown waste over the truck when
she rang him on Friday, 27 October 2000. He did not
contact Ms Bowen over the weekend or that day because
he wanted to see Ms Bowen face to face on Monday.

18 The discussion that Mr Edwards had with Mr deTurt had
no bearing, he said, on his decision to terminate Ms
Bowen. He said that she had been an excellent worker
for the last four and half years, but had received two verbal
warnings. That these had occurred and the fact of them,
he said, were not a factor in her dismissal. He said that
she only offered to wash the truck or pay for the cleaning
after he had “badgered” her, that she was not remorseful
in any way, and that he had dismissed her for gross
misconduct.

19 Mr Edwards’ evidence was that the business of “Ginger’s
Roadhouse” had been taken over by another person on
and from 25 February 2001.

20 Ms Bowen was paid up to the time until she worked but
she was not paid any amount by way of notice or any
accrued annual leave.

21 There was a record of termination interview tendered
(page 117(AB)) dated 30 October 2000 and said to have
occurred at 6.10 am. Ms Bowen said that she came in on
Wednesday, 1 November 2000, at the request of Mr
Edwards but refused to sign the record of termination
interview. He wrote on it that she had refused to sign the
record and another employee, Mr Paul Sharp, signed it.
He also said in evidence that as the termination interview
went he did all of the speaking.

22 Ms McCoy said that she was Ms Bowen’s previous
employer and had given Mr Edwards a cheque, as
requested by Mr Edwards, to cover long service liability
for Ms Bowen.

23 Ms Hall, who had previously been an employee of
Ginger’s Roadhouse, gave evidence that the appellant had
told her that delivery drivers had to go round to the front
door to deliver goods when they could not deliver at the
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back. She said that most of the deliveries were made
through the back door and, sometimes, trucks blocked
the path or were about a metre away from the back door.
Sometimes, it was difficult, Ms Hall said, to get out the
back door, although one could by walking around the
trucks. She said that she raised concerns regarding the
parking of trucks once or twice with her employer, but
he had other things to do.

24 Ms Crane, who was a console operator employed by the
appellant, gave evidence of attending the meeting of 30
October 2000 at which Ms Bowen admitted that she had
thrown waste over the truck. She agreed that Mr Edwards
had said that he was conducting a record of “termination
interview” and gave two options, as outlined. She said
that Mr Edwards indicated that he preferred the second
option, that is dismissal. She said that Ms Bowen did not
give a reason for her actions and she could not remember
whether Ms Bowen was allowed to.

25 Ms Crane said that she did not see the truck, but Ms
Bowen had indicated that she would clean the truck or
pay for the cleaning, but this was only after Mr Edwards
indicated that he preferred the option of dismissal.

26 The evidence of Mr deTurt was that the truck was covered
with oil, sausage and bacon bits to above waist height on
the cab and to over head height on the trailer. He walked
into the roadhouse and asked who had done this to the
truck. Ms Crane said that he should not have parked the
truck where he did. He had to clean his own truck and
Ms Bowen made no attempt to ring him or apologise. He
advised Mr Edwards by telephone that morning how upset
he was. He was unable to say how much it cost him to
clean the truck, but he did have to hire a steam cleaner
and buy degreasing fluid to use in the cleaning of the
truck.

27 It is important to note in the light of what was submitted
on behalf of the appellant on this appeal that, at no time
in evidence, did Mr Edwards express a willingness to
reinstate or re-employ Ms Bowen. Further, as the
Memorandum of Matters for Hearing and Determination
noted the application included an application for an order
for reinstatement and further that such application for
reinstatement was opposed (see page 4(AB)).

FINDINGS AT FIRST INSTANCE
28 The Commissioner found—

(a) That Ms Bowen deliberately threw waste over Mr
deTurt’s truck on the night of 27 October 2000
and the waste contained mostly water, some oil
and food scraps.

(b) That Ms Bowen’s actions were due to her frus-
tration caused by the truck being parked at the
back door and obstructing the drains.

(c) That, at the interview on 30 October 2000, Ms
Bowen offered, after prompting, to clean the truck
or to pay for the cleaning of the truck.

(d) That Mr Edwards had determined, prior to the
meeting of 30 October 2000, that he was to dis-
miss Ms Bowen for misconduct.

(e) That Ms Bowen, whilst not indicating remorse at
the time, knew that her actions were wrong and
was later sorry for them.

(f) That Mr Edwards summarily dismissed Ms
Bowen on 30 October 2000 for deliberately
throwing waste over Mr deTurt’s truck.

(g) That Ms Bowen’s dismissal was harsh and un-
fair, because she admitted her actions when
challenged, because Mr Edwards had already
made up his mind to dismiss her because he could
not tolerate her actions. He ran a business which
relied on the goodwill and patronage of truck
drivers and he could not condone an employee
deliberately causing damage to a truck.

(h) That Ms Bowen, when challenged, freely admit-
ted what she did.

29 The Commissioner made the following further findings.

30 The evidence was clear that Ms Bowen’s actions were
taken in a sense of frustration and antagonism at the time.
They were not actions which she had ever done before,
or that the Commissioner thought she would do again.

31 Mr Edwards, having made up his mind to dismiss Ms
Bowen, there was little if anything that she could do to
persuade him to the contrary. Before he met her, Mr
Edwards had formed the view that the punishment for
her crime was instant dismissal. He did not dismiss her at
the meeting, but by telephone shortly after, but that did
not mean, in the Commissioner’s view, that he had in any
way considered what she had said to him or any
alternatives to dismissing her.

32 Ms Bowen had also worked at Ginger’s Roadhouse for
eleven years and for the appellant for four and a half years.
Mr Edwards rated Ms Bowen as an excellent worker. But
for that one incident, she might have still been working
there. She is 53 years of age. The harshness of the
punishment and the unfairness of the process was, the
Commissioner found, an abuse of that right. An
“excellent” employee was given no real chance to save
her job following an isolated incident in many years of
employment.

33 At its highest, the truck required a very thorough wash
after being spoiled deliberately. It required the application
of a steam cleaner and degreasing fluid. Mr deTurt was
vague in his evidence about the cost and did not suggest
any extensive or expensive damage. Both Mr Edwards
and Mr deTurt were entitled to be angry, given an angry
customer and a deliberate act by an employee. However,
the punishment was harsh and excessive and Ms Bowen
was deprived of any notice and accrued leave. In all of
the circumstances, Ms Bowen was not given a fair go.

34 The Commissioner found that reinstatement was
impracticable.

35 As to compensation, her employment was continuous,
she was out of work for 21 weeks and two days and her
unchallenged evidence was that, at the time of her
dismissal, she earned $603.13 per week, so the gross total
loss was $12,906.98, less $929.87, being $11,977.11.

ISSUES AND CONCLUSIONS
36 The appeal was against a discretionary decision as that

term is defined in Norbis v Norbis (1986) 161 CLR 513
(see also Coal and Allied Operations Pty Ltd v AIRC
(2000) 74 ALJR 1348 (HC)).

37 The appellant must therefore establish that the exercise
of the Commissioner’s discretion at first instance
miscarried in accordance with the well known principles
in House v The King [1936] 55 CLR 499 (see also
Gromark Packaging v FMWU 73 WAIG 220 (IAC)).
Unless that is done, the Full Bench cannot interfere with
the exercise of the discretion at first instance, and, in
particular, cannot substitute the exercise of its discretion
for the exercise of the discretion at first instance.

38 The Commissioner’s reasons for decision, given that there
was little dispute on the evidence as to the facts, it was
open to find, should have been made for the following
reasons—

(a) That Ms Bowen was an excellent worker aged
53 years old.

(b) That she had worked at the appellant’s premises
since 1989, and for the appellant at that premises
since 1996.

(c) That she had verbal warnings for two discipli-
nary matters neither of which were serious enough
to merit a written warning and neither of which
moved Mr Edwards in the decision which he
made to dismiss her.

(d) She did not tell her employer about the incident,
but she was frank about it when she was chal-
lenged.

(e) She and other employees did have an ongoing
problem with trucks parking and obstructing ac-
cess to the drain.

(f) Mr Edwards had made up his mind to dismiss
her since he could not tolerate this treatment of a
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customer, because, to put it tritely, his business
depended on customers.

(g) He agonised over what to do in advance, but ap-
proached the interview with the decision already
made to dismiss Ms Bowen.

(h) He gave no thought to any alternative at or fol-
lowing the interview and had already written
down his decision.

(i) Ms Bowen did act in breach of her duty to her
employer not to damage his business by harming
his customers, but she did not do so premeditat-
edly, deliberately or calculatedly, but in one
isolated act.

(j) Her actions occurred on the spur of the moment,
and in a fit of frustration she tipped a bucket of
waste and non-noxious or corrosive waste at that
vehicle. That is borne out by the evidence that
she tipped one bucket over the vehicle when, hav-
ing gone out to tip waste out the usual way, she
was obstructed. That is also borne out by the fact
that, of the five buckets which she had to empty,
she employed four down the drain and splashed
the contents of one over the truck.

(k) It was open to find that this act was isolated and
an aberration.

(l) Next, as to the nature of the damage, the evidence
at its highest was that a small portion of the truck
was required to be washed or cleaned by the ap-
plication of a steam clean and by the application
of a steam chemical degreasing fluid. It was dirt-
ied, nothing more.

(m) There was no evidence that this was at all expen-
sive.

(n) She did offer to apologise and pay, albeit after
she was threatened with dismissal, but this made
no difference.

(o) There was no evidence that she had been previ-
ously guilty of any misconduct of any seriousness
or of this type.

(p) The Commissioner concluded that she would not
be guilty of this conduct in the future and it was
open to so find. On her past record, that was cer-
tainly the probability.

(q) She was a person whom Mr Edwards himself
described as an excellent worker (not just a good
worker).

(r) None of what she put to him could have persuaded
him to change his mind because he had decided
in advance to dismiss her.

(s) An excellent worker was dismissed and given no
real chance to retain her employment.

39 We would observe, firstly, that all of those findings were
open to be made and should have been made. In any event,
there was no real challenge to most of them upon this
appeal, particularly where, as the Commissioner correctly
observed, there was little difference between the witnesses
as to the events which occurred.

40 We would also observe that this was an act of misconduct,
as Ms Bowen admitted in evidence. She made dirty but
did not damage a customer’s truck and made dirty a small
portion of it at that. That act was an isolated one and
arose out of frustration. It was not a calculated act intended
to harm her employer or the customer. It was admitted
and reparation and apology offered, at least when under
threat. The nature of the act and the circumstances
surrounding it were not such as to warrant a finding that
Ms Bowen committed a breach of such gravity or
importance as to indicate a rejection or repudiation of
the contract warranting summary dismissal (see North v
Television Corporation Ltd 11 ALR 599 at 609 per
Smithers and Evatt JJ, and see also the well known
statement in Blyth Chemicals Ltd v Bushnell (1933) 49
CLR 66 at 81-82 per Dixon and McTiernan JJ. These
tests have been applied by the Full Bench in a large
number of cases, including Sargant v Lowndes Lambert
Australia Pty Ltd 81 WAIG 1149 (FB) and BGC

(Australia) Pty Ltd v Phippard (unreported) (2001
WAIRC 03987) Delivered 22 October 2001 (FB)).

41 It was not, for those reasons, open to find a repugnance
between her isolated, unpremeditated, frustrated act, not
seriously harmful, and the relationship of employer and
employee. To summarily dismiss her was not justified at
law. The dismissal was wrongful and, in the circumstances
of this case, it was also unfair. It was also unfair, for the
reasons which the Commissioner found, and which we
have expressed above, as being open to find.

42 We ought to add that Ms Bowen’s act might properly
have merited another disciplinary course, but that question
is not one for the Full Bench on appeal in this matter.

43 It was submitted and alleged that the Commissioner erred
in finding that there was unfairness because a proper
investigation was conducted which resulted in a freely
given admission of guilt. There is no merit in that
submission. The investigation itself was unfair and it was
open to so find because it was one conducted for form’s
sake only to justify a decision already made.

44 Mr Edwards, on his own evidence, freely admitted that
he had made up his mind to dismiss Ms Bowen and written
the result down in advance. If he had not had a closed
mind the result of the inquiry should not have resulted in
a summary dismissal because the employer would have
considered properly those matters which moved the
Commission. Ms Bowen should then not have been
summarily dismissed.

45 Further, because Mr Edwards would and should have
considered that she was an excellent worker, aged 53,
that this was an isolated incident and that she had admitted
freely what occurred and offered an apology and
compensation, he should not have dismissed her at all.
The investigation, for those reasons, was not fair.

46 Further, he should have considered an alternative
disciplinary measure to dismissal which, on his own
evidence, he did not.

47 The decision-making process in substance and in form
was unfair and flawed. A flawed procedure led to an
unnecessary and unjustifiable dismissal.

48 Further, since it was quite clear, for the reasons which we
have expressed, that the dismissal was substantially unfair,
it was not necessary to find that it was procedurally unfair
to make a finding of unfair dismissal.

49 It was, however, open to find, for the reasons which we
have expressed, that the investigation was procedurally
unfair and took place to give mere form to a decision
already made and that there was such procedural
unfairness which itself, in this case, and consistent with
the principles in Shire of Esperance v Mouritz 71 WAIG
891 (IAC), it was open to find tainted the whole dismissal
rendering it unfair.

50 Further, it was no error that the Commissioner placed no
weight on the two previous warnings given to Ms Bowen
because they were minor matters not even warranting a
written warning. Further, and even more significantly, they
had no influence on the employer in the making of its
decision. There is no merit in that submission.

51 Within the test laid down in Miles and Others t/a
Undercliffe Nursing Home v FMWU 65 WAIG 385 (IAC),
for all of those reasons, it was open to the Commissioner
to find as he did that the dismissal was procedurally and
substantively unfair, for the reasons which he expressed,
and for the reasons expressed by us in paragraphs 37, 40,
and 43 to 47.

Reinstatement
52 It was submitted that the Commissioner should, in effect,

have ordered reinstatement. That is a ground of appeal
and a submission which has no merit at all.

53 The application for an order for reinstatement was
opposed at all times. Contrary to what Mr Clarke
submitted for the appellant, Mr Edwards made no mention
of the appellant’s ability, inability, opposition or
receptiveness to reinstatement. He was not asked about it
by his agent. Then, without warning and without any
application to re-open to adduce the evidence, Mr Clarke
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asserted from the bar table that reinstatement would be
accepted and could occur at other work sites (see page
107 (AB)).

54 The only statement was one from the bar table from Mr
Clarke that “Mr Edwards no longer has the business,
Commissioner. He no longer has control of the business”
(see page 100 (AB)). That was in accordance with Mr
Edwards’ evidence that, as at 25 February 2001, the
business had been taken over by another person.

55 Mr Clarke then contradicted that sworn evidence after
Mr Rosales-Castaneda’s closing address had been
completed.

56 No weight could be attached to evidence from the bar
table in those circumstances contradicting the sworn
evidence of the main witness for the appellant, Mr
Edwards. Indeed, the submission was objectionable and
disallowable.

57 It was clearly open to find, on the unchallenged sworn
evidence, that reinstatement was impracticable for that
reason, namely that the appellant had no business in which
to employ Ms Bowen. It was clearly open to find that
there was enmity too, which would render it
impracticable. The parties parted on non-cordial terms
which one can clearly infer from the nature of the
termination interview, and the Commissioner had the
advantage of observing them in the witness box (see
Devries and Another v Australian National Railways
Commission and Another [1992-1993] 177 CLR 472).
In any event, Mr Edwards had plainly been angered by
and disapproved of Ms Bowen’s conduct which he
characterised as gross misconduct. He expressed no view
in evidence that he would wish to have her reinstated or
re-employed.

58 It was open to find, for all of those reasons, that
reinstatement was impracticable.

Compensation
59 It was submitted that the Commissioner erred in awarding

for compensation an amount equal to a loss of wages of
21 weeks and two days reduced by the amount earned of
$927.87. That loss was calculated on the unchallenged
evidence that Ms Bowen was out of work for 21 weeks
and two days and the unchallenged evidence of what she
earned whilst employed by the appellant of $603.13 gross
weekly. There was no error established in that respect.

Declaration as to Continuous Service—Long Service Leave
60 The appellant submitted that the declaration that Ms

Bowen’s employment was continuous from 1989, for the
purposes of entitlements to long service leave, was
erroneous as being beyond power, which it was on the
face of it. It was also entirely irrelevant. That error,
however, had nothing to do with the merits or otherwise
of the appeal. It also is not reflected in the order made,
and does not form part of the decision, as defined (see
s.7 of the Act), and appealed against (see page 5 (AB)).

FINALLY
61 For all of those reasons, there was, we would find, no

error in the exercise of the discretion at first instance. We
would find no ground of appeal made out. We would
dismiss the appeal, for those reasons.

Order accordingly
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Order.
This matter having come on for hearing before the Full Bench
on the 2nd day of October 2001, and having heard Mr D Clarke
as agent, on behalf of appellant and Mr J Rosales-Castaneda
(of Counsel), by leave, on behalf of the respondent, and the
Full Bench having reserved its decision on the matter, and
reasons for decision being delivered on the 8th day of
November 2001, wherein it was found that the appeal should
be dismissed, it is this day, the 8th day of November 2001,
ordered that appeal No. FBA 29 of 2001 be and is hereby
dismissed.
By the Full Bench

(Sgd.) P.J. SHARKEY,
[L.S.] President.
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Reasons for Decision.
THE PRESIDENT—
1 This is an appeal brought pursuant to s.49 of the Industrial

Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) by the abovenamed Mr Alex Morrison,
whose full name is Alexander Weir Morrison, the name
which should appear on the Notice of Appeal, against
the whole of the decision of the Commission, constituted
by a single Commissioner, whereby Mr Morrison’s
application pursuant to s.29(1)(b)(i) of the Act was
dismissed.
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GROUNDS OF APPEAL
2 The grounds of appeal are as follows—

“The appellant appeals against the whole of the de-
cision of the Commission, constituted by
Commissioner A R Beech given on 10 July 2001 in
matter number 2098 of 2000 on the grounds that the
learned Commissioner erred in the following re-
spects:

1. Giving no or insufficient weight to the evi-
dence in relation to the following issues—

(a) The functions and responsibilities un-
dertaken by the appellant in his
position of Director, Outreach Services
(‘DOS’) prior to his dismissal were not
those listed in his ‘official’ job descrip-
tion but had evolved over time and
were substantially the same as the func-
tions and responsibilities of the
position of Manager: Outreach Serv-
ices (‘MOS’);

(b) The internal management structures of
the respondent were restructured twice,
with the result that the final manage-
ment structure was virtually identical
to the original management structure
and accordingly did not give rise to any
difference in the reporting structure or
overall responsibility of the positions
of DOS and MOS;

(c) The respondent did not create a new
position within its structures but sim-
ply updated the job description of the
position of DOS and renamed the po-
sition MOS;

(d) The appellant was not made redundant
in May 2000;

(e) The respondent considered disciplinary
action against the appellant prior to ‘re-
structuring’ his position;

(f) The conflicting and inconsistent evi-
dence given by the respondent’s
witnesses about the tasks in appellant’s
job description that fallen away;

(g) The position of Manager: Administra-
tion Services had been similarly
restructured without the position be-
ing re-advertised; and

(h) The appellant had all the skills and
ability to perform the functions of the
position of MOS.

2. Failing to act according to equity, good con-
science and the substantial merits of the case
and instead having regard to technicalities or
legal forms in relation to the following is-
sues—

(a) Using the functions and responsibili-
ties set out in an outdated job
description rather than the functions
and responsibilities actually carried out
by the appellant in determining
whether the position of DOS was genu-
inely redundant; and

(b) Regarding the redundancy of the posi-
tion of DOS, the creation of the
position of MOS and the appointment
of a person to the position of MOS as
three separate and distinct acts rather
than as a single ongoing course of con-
duct.

3. Making findings based on evidence given by
the respondent that was not put to the appel-
lant in cross-examination.

4. Finding that the position of MOS was not so
sufficiently similar to the position of DOS as
to render the alleged restructuring a ‘sham’.

5. Finding that the position of DOS was, in all
the circumstances, genuinely redundant.

6. Further, and alternatively, finding that the re-
spondent was not obliged to appoint the
appellant to the position of MOS when—

(a) His position had been declared redun-
dant and there was no other work for
him to perform;

(b) It was common cause that the appel-
lant had all the skills and ability to
perform the functions and responsibili-
ties of the position; and

(c) The respondent had to recruit a person
from outside its workforce to fill the
position.

7. Further, and alternatively, even if the respond-
ent was not obliged to appoint the appellant
to the position of MOS—

(a) Failing to consider whether, in all the
circumstances, the respondent’s con-
duct in not appointing him to the
position was harsh, oppressive or un-
fair; or

(b) Alternatively, finding that the respond-
ent’s conduct in not appointing him to
the position was, in all the circum-
stances, not harsh, oppressive or unfair.

8. Finding that the dismissal of the appellant was
not, in all the circumstances, harsh oppressive
or unfair.”

APPLICATION TO ADMIT FRESH EVIDENCE
3 There was an application to the Full Bench at the

commencement of the appeal by Mr Kemp on behalf of
the appellant to be given leave to adduce fresh evidence
in the form of an affidavit sworn by the appellant, which
attached a copy of a memorandum dated 10 July 2001
(after the matter was heard and determined). The
memorandum purported to be from Mr Peter Mackay
Thomson to Ms Michaela Tiller which, it was submitted,
confirmed that the Trinity Refugee Committee, Trinity
Lunch Room and Trinity Guardians continued to be an
Outreach Service. This was said to deny evidence given
by Dr Heather Jean Jenkins at first instance that these
services or facilities had been moved out of Outreach
Services.

4 Mr Thomson also gave evidence that the Refugee
Committee did not exist as at the time of the hearing, it
was submitted. However, in cross-examination, when
informed that the Refugee Committee had met, he was
not prepared to deny that it was still functioning (see page
161 of the transcript at first instance (hereinafter referred
to as “TFI”)).

5 It was submitted by the appellant that, within the
applicable test (see FCU v George Moss Limited 70 WAIG
3040 (FB); and also Blakeman ATF The Blakeman Family
Trust t/a McBride’s Collectables and Giftware v Gudgin
80 WAIG 457 (FB)) this was important because Dr
Jenkins and Mr Thomson stated that many of the roles
and duties had disappeared and one of them was the
Refugee Committee. In my opinion, it was not necessarily
the case, even if those functions had not vanished, that
the position remained the same on a consideration of the
case on appeal.

6 Accordingly, within the meaning of the test applied in
those authorities, such evidence was not so credible and
so persuasive that it would render a finding at first instance
that the redundancy was genuine, improbable, and was
not probable by diligent search at or before the hearing.
Further, this issue was before the Commission at first
instance by inference, it was submitted, because the
Commissioner found that there were similarities between
the two positions (see pages 17-19 of the appeal book
(hereinafter referred to as “AB”) and see Mr Thomson’s
evidence at page 227(TFI)). I would add that the mere
finding that that Refugee Committee was in existence even
if it were wrongly said by witnesses, it was not established
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to me as likely to be necessarily fatal to the finding of the
difference between the positions, given the findings as to
the differences in autonomy, responsibility and other
matters which denoted the differences between the two
positions.

7 I was not satisfied that that evidence alone, given the
findings at first instance, would, if admitted, render a
finding, as it was made at first instance in the same terms
as that appealed against, improbable.

8 I therefore agreed with the other members of the Full
Bench to dismiss the application to admit fresh evidence.

BACKGROUND AND EVIDENCE
9 The application before the Commission was an

application whereby it was alleged, pursuant to
s.29(1)(b)(i) of the Act, that Mr Morrison had been
unfairly dismissed and sought remedies by way of
reinstatement.

10 Mr Morrison gave evidence on his own behalf. For the
respondent, evidence was given by Dr Jenkins, a Senior
Lecturer at Curtin University, who had, in a voluntary
capacity, been on the Church Council from August 1999.
(Her husband, the Reverend William Jenkins, had become
the Minister of Trinity Church.) Mr Thomson also gave
evidence for the respondent and he is and, at least, was at
the material time, Chairman of the Property Committee
of the respondent.

11 Mr Morrison’s claim that his dismissal was unfair related
to two decisions made by the respondent, the first being
the decision to make the position of Director of Outreach
Services (hereinafter referred to as “DOS”) redundant,
and the second being the creation of the new position to
which he was not appointed. As his Counsel submitted,
it also related to the whole process.

12 Mr Morrison was employed as the DOS, commencing
on 21 July 1997, by the Uniting Church of Australia,
Trinity Parish, the abovenamed respondent. (One assumes
that the respondent is a legal entity and can sue or be
sued because no point was taken that it is not.)

13 On 17 May 2000, it was decided that the position of DOS,
Mr Morrison’s position, would be made redundant. In
November 2000, the respondent advertised a new position
of Manager, Outreach Services (hereinafter referred to
as “MOS”). The respondent invited Mr Morrison to apply
for the position and he did so. He was, however, in the
end, unsuccessful. His employment was terminated by
letter dated December 2000. He was paid until 31
December 2000 and given a redundancy package, but
required to vacate his office and leave his employment
on 22 December 2001.

14 Mr Morrison’s case at first instance and on appeal was
that his dismissal for redundancy was a sham. In other
words, his job as DOS did not become and was not made
redundant. His case was that the process which occurred,
that is, the redundancy of this position, the creation of
the new position, and its advertising and filling, was one
process and a sham.

15 The appellant’s case was, further, that this was not a
redundancy in that it did not arise from a genuine
restructuring to improve the respondent’s organisation and
efficiency. Put another way, the respondent was not
satisfied with what Mr Morrison was doing, so it went
out and found another person to do the job and dressed
the process up as a redundancy.

16 The respondent opposed Mr Morrison’s claim and its case
was that the abolition of Mr Morrison’s DOS position
and his dismissal were part of a genuine restructuring
which involved the creation of the MOS as a new position.

17 Mr Morrison’s case was that there were no differences in
substance between the position in which he had been
employed and the new position which was created. He
said that he was obliged to apply for what was effectively
his own position and his dismissal for that reason was
harsh, oppressive and unfair. Therefore, he sought
reinstatement.

18 The respondent was, at all material times, a Parish of the
Uniting Church of Western Australia and Australia and a

member of the Perth Presbytery of the Uniting Church,
which was subject to the Synod of Western Australia,
which in turn was subject to the National Assembly of
the Uniting Church in Australia. The latter, as I understand
it, is the Supreme Governing Body of the Uniting Church
in Australia.

19 Before Mr Morrison was employed, he was given a
document called “the Mendez Report” (see page 24(AB)).
This document purported to identify the position as
advertised and which Mr Morrison filled. This, it was
submitted, went beyond the job description. (The evidence
was that that report was never implemented).

20 Mr Morrison then drafted a job description and presented
it to the Elders Council, which in turn then presented
him with a draft which, in March 1998, finally became
the job description approved for the respondent’s position,
for his position (see page 34(AB)).

21 Mr Morrison’s evidence was that, over the period of his
employment, his job had changed since duties identified
in the job description he no longer employed and new
functions, not referred to in it, he performed. He said that
the job description at page 34(AB) did not accurately
reflect the duties which he performed. That this was the
case was an important part of Mr Morrison’s case before
the Full Bench and he gave evidence of what duties he
did perform.

22 In April 1999, Mr Morrison had himself advised the
Elders Council that his job description needed to be
reviewed (see Mr Morrison’s notations at pages 60-
63(AB)). He had, over time, also replaced some of his
old functions with new functions and performed all of
those functions, he said.

23 Mr Morrison, as DOS, ex officio, it would seem, had
chaired the Outreach Committee of the respondent. The
DOS’s role also involved reporting to and attending
meetings of the Elders Council, a governing body of the
respondent. (The other governing body of the respondent
was the Parish Council). However, his job was to attend
to the functions of eight Outreach areas of the church
which involved the provision of professional services,
voluntary assistance to and communication with various
persons and categories of person, and areas of need
(Refugee Resettlement, Over 60’s Club, Youth, and
Emergency Relief were some areas (see page 34(AB))).

24 In 1999, the National Assembly of the Uniting Church of
Australia legislated and proclaimed a major change
involving, inter alia, the Parish Council of the respondent
which controlled property and finance, and the Elders
Council which controlled ministry and evangelism and
mission outreach. Both were then the parish governing
bodies. They were to be joined together in one council to
expedite the government of each congregation and also
to improve communication and decision making. As a
result, the respondent’s case and the evidence was that
the respondent took the opportunity also to restructure
internally.

25 What had occurred was that, in 1999, the Parish Council
and the Elders Council (to which Mr Morrison, as DOS,
reported) amalgamated in accordance with the Synod’s
decision to become one governing body of the Parish,
the Church Council instead of the two pre-existing bodies.

26 The restructure also coincided with the appointment of a
new Minister (Dr Jenkins’ husband). At the same time,
too, Dr Jenkins was invited to become and became a
member of the Church Council with a view to her
becoming Convenor of Outreach Services within the
Church Council. She was, therefore, responsible, as a
member of Church Council, to the Church Council for
the budget, expenditure and the activities of Outreach
Services. There were, I should add, three other Convenors
appointed by the Church Council to deal with three other
areas or portfolios of parish endeavour or activity in the
same way.

27 Mr Morrison, of course, as DOS, then was required to
report to Dr Jenkins, as Convenor of the Parish Outreach
Committee and as a member of Church Council, through
her to the Church Council, the Elders Council no longer
in existence.
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28 On 19 July 1999, Ms Betty Simpson, the Chairperson of
the Church Council, wrote to Mr Morrison (see page
38(AB)) about the creation of the Church Council as the
only governing body of the Parish, to advise of that
change, and also to advise that this was “an opportune
time for Trinity to look at its structure as a whole and to
define and clarify reporting lines and procedures with
the Church”. She advised that a task group had been
instituted and was examining each of the areas of the
Church individually. She also advised, inter alia, of a
resolution to institute an Outreach Committee convened
by a member of the Church Council. Thus, the Council
was making it clear to Mr Morrison that church
government and reporting lines and procedures were
changed and were to be investigated and changed also
and that this was occurring throughout the whole parish
structure.

29 On 15 December 1999, the Staffing Committee invited
Mr Morrison, by memorandum signed by the Minister
(page 48(AB)), to discuss the position of DOS and other
matters pertaining to the reorganisation of Trinity’s
administration. Following that, he received a letter dated
16 December 1999 and signed by the Chairperson of the
Church Council, Ms Rhoda Parker, confirming the
proposed review of the position of DOS “as a consequence
of the restructuring” and notes that the Convenor of the
Outreach Committee has provided him with new reporting
requirements As well as giving warnings about loyalty
and criticism of the employee by staff, the letter
significantly reminds Mr Morrison (and reminds him
personally) as follows—

“We would wish to remind you that the Director of
Outreach Services is now accountable to the Church
Council through the Convenor of the Outreach Com-
mittee, and that her instructions are made on behalf
of the Council, and are to be followed explicitly.”

(See page 50(AB).)
30 Dr Jenkins also issued to him on 16 December 1999

written specific and precise instructions as to reporting
requirements, including his keeping a log book (see page
30(AB)). That was important because it was later alleged
that he had failed to comply with those instructions.

31 Dr Jenkins gave evidence, and Mr Morrison’s evidence
was consistent with it, that part of her task was to simplify
the various advisory group structures and lines of
reporting and authority within her portfolio. Dr Jenkins’
understanding, as she said in evidence, was that DOS
involved the leadership of the Outreach Services, “and
all programmes reporting to him”.

32 It is quite clear that the creation of one governing body
with members having responsibility for particular
portfolios, which is what occurred, altered Mr Morrison’s
reporting responsibility.

33 By memorandum of 17 February 2000, Dr Jenkins
complained to Ms Parker in the following terms—

“In December I instructed the Director of Outreach
Services, Alex Morrison, that I required a new for-
mat of reporting of his activities to the Outreach
Committee, and I provided him with detailed writ-
ten guidance of the new format (see copy of this
letter, attached).
Yesterday I received the first of his reports follow-
ing these instructions; a copy is attached for your
inspection. You will note that the report completely
ignores my instructions and continues to provide lit-
tle or no evidence of the activities which he is
employed to undertake on behalf our church.
I am deeply concerned about this matter, for several
reasons—

1. The Director of Outreach Services has failed
to comply with a significant instruction from
myself, as representative of his employer

2. The Church now has no record or evidence of
his professional activities for the past four
months (Oct-Nov-Dec-Jan), given the accu-
mulated content of his reports over this period.

3. I am unable to fulfil my responsibility of ac-
countability for Outreach matters to the
Church Council, given the lack of informa-
tion provided to me by the person with
principal responsibility for the daily operation
of our Outreach services.

I would be grateful if you would refer this matter to
the Staffing Committee for advice and to provide
guidance on how best to respond to this serious situ-
ation.
Thank you for your assistance.”

(See page 190 (AB).)

34 On 17 May 2000, following a report, the Church Council
at its meeting resolved that the position of DOS was
“redundant” and that the job would be restructured “in
line with the current needs of our organisation”. I
reproduce hereunder the text, formal parts omitted, of
the Confidential Report of Dr Jenkins which led to the
decision of the Council of 17 May 2000 (see page 194-
195(AB))—

“Since the development of the new Church Council,
and subsequently the creation of the position of
Outreach Convenor and the formation of the
Outreach Committee there have been major changes
associated with the direction and management of the
Outreach Services. Significant changes include:

1. Regular meetings of Outreach Service repre-
sentatives with a representative of Church
Council ie: the Outreach Convenor.

2. Transfer of the Guardian and Lunchroom
Services to the portfolio and responsibility of
the Ministry Committee.

3. Recognition that the Overseas Mission Group
and Over 60’s Club are no longer active.

These changes mean that the responsibilities of the
Director of Outreach Services (DOS) have also
changed significantly.
An analysis of the Director of Outreach Services Job
Description is attached, with comments (italicised)
indicating the current status of each component of
the job. It is important for legal and industrial rea-
sons to demonstrate (a) who is responsible for the
performance of each job component, or (b) whether
or not the job component continues to be required
by our organisation.
Consideration of this (sic) outcomes of this analysis
indicates that the current duties of the DOS have
been reduced substantially. The sum total seems to
be the following components—

ii) General
Pt 9. Provide articles for Western Impact

iii) Specific
Pt 3. Sharing in the work of Refugee Reset-
tlement with other Committee members
Pt 11. Brochures updated as required
Pt 12. Attend meetings of the City Church’s
Task Force

In my assessment, these duties do not warrant the
services of a full-time salaried staff member and as-
sociated office budget totalling $45,000 per annum.
I therefore recommend to Council that—

1. the job of Director of Outreach services is
declared redundant;

2. the Trinity Church Council, as employer,
meets its legal obligations to the current in-
cumbent, Mr Alex Morrison, by—

a) consulting and notifying Mr Morrison
of the probability that he will be re-
trenched

b) Providing redundancy payment and 8
hours paid leave to attend interviews.

3. Over and above our legal requirements, Coun-
cil provided support to attend an Outplacement
Counselling Program to assist Mr Morrison
in finding alternative employment.”
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35 Significantly, in her letter of 23 May 2000 (page 152(AB))
to Mr Morrison, advising him of the decision to make
the position redundant, Dr Jenkins said, inter alia—

“In the current job description, the majority of the
job components are now carried out by other mem-
bers or groups of the Trinity organisation, and the
remainder do not constitute a full-time position.”

36 There was reference in the letter to an offer of voluntary
redundancy.

37 (I should add that the uncontradicted evidence was that
for three months before the position of DOS, Mr Morrison
worked part-time in another position for the respondent
one day a week. Further, Dr Jenkins asserted in evidence
that because of his failure to report as required she had
insufficient information from Mr Morrison about the
position, and, therefore, on an assessment of the duty
statement could not say that there was sufficient in the
duty statement of the DOS to assess it as a full-time
position).

38 In a letter in reply dated 25 May 2000 (see pages 53-
54(AB)), Mr Morrison advised Dr Jenkins, inter alia, that
he did not agree that the job had been redundant, that it
had always been full-time, and that he would undertake a
needs analysis as requested showing the changes required
for a new job description. He advised that he was not
seeking consideration for a redundancy payment or
seeking other employment.

39 Following discussion within the Council as to whether
the position had been decided to be made redundant or
restructured, which, in my opinion, was an exercise in
semantics because it had been decided that the position
was redundant because there was restructuring across the
parish organisation, Dr Jenkins informed members of
Council and Committee that the position was “declared
redundant [and] is to be restructured to reflect the current
needs of the Trinity organisation” (see page 55(AB)).

40 Mr Morrison replied advising, inter alia, that he saw a
role for the DOS (see page 57(AB)) and produced a copy
of the job description (see pages 60-64(AB)).

41 On 19 July 2000, Dr Jenkins reported to the Church
Council advising that she had received eight responses
from various Council Committee members and others to
be presented to Members of Council, the various
committee members and others (see page 66(AB)). One
response was that a qualified leader and manager was
required “full time on site to ensure the effective and
efficient operation of the Outreach Services and to provide
informed accountability and advice to Council”. It had
already been decided and advised to her that Mr Morrison
would have an opportunity to apply for the restructured
position.

42 By letter dated 6 November 2000, signed by Ms Parker,
Mr Morrison was advised that the Council had resolved
at a special meeting on 5 November 2000 that the position
of MOS, following examination of a composite analysis
and the responses received, would be advertised and
invited him to apply for the position (see page 68(AB)).

43 On 15 November 2000, Ms Parker wrote to Mr Morrison
advising details of a redundancy payment (see pages 71-
72(AB)).

44 On 21 November 2000, Mr Kemp, Solicitor, wrote on
Mr Morrison’s behalf, to the respondent advising, inter
alia, that the only change in the position was the title and
the “vastly more favourable remuneration package”, and
resigning Mr Morrison’s position (see pages 73-74(AB)).
That was responded to by an undated letter signed by Ms
Parker, advising of the differences between DOS and
MOS (see pages 75-76(AB)).

The Two Positions
45 The duty statement of MOS appears at page 98(AB) and

is further explained at pages 103-105(AB). At page
103(AB), the job description appears and reads as
follows—

“This is a new position that has been created as part
of the reorganisation of the administrative structures
of Trinity Uniting Church. The Manager, Outreach

Services is one of three senior positions and the ap-
pointee will work closely with the Manager,
Administrative Services and the Minister, in the lead-
ership and management of the Trinity organisation.

3.1 Leadership and management of the
Outreach Services. This includes development
and implementation of policy in consultation
with Council, program evaluation, profes-
sional development of staff and liaison with
ministry, property, and administration offic-
ers of the church. These functions are required
full-time on site to ensure the effective and
efficient operation of the Outreach Services
and to provide informed accountability and
advice to Council.

3.2 Management of the Trinity volunteer
workforce. This includes recruitment, train-
ing and systematic supervision of volunteers
associated with the Outreach Services such ad
Refugee Resettlement, Trinity Learning Cen-
tre, Trinity School for Seniors, Trinity Youth
Options and the Ministry services such as
Guardians and the Lunchroom.

3.3 Pastoral care, counselling and welfare refer-
rals of people seeking assistance, in
consultation with the Minister and as a back-
up when the Minister is not available.

3.4 Coordination of Trinity Outreach Services
with others offered by the city Uniting
Churches, particularly to avoid duplication of
services and to develop an integrated response
to inner city needs.

3.5 Executive Officer to the Outreach Services
Committee of Council. This includes admin-
istrative tasks associated with organising
meetings of the Outreach Services Commit-
tee, researching and acting on the various
resolutions of Committee, documenting new
initiatives and policy developments, commu-
nicating outcomes and other duties associated
with fulfilling the obligations of the Outreach
Services Committee to Council.”

46 I refer also to a comparison of job descriptions between
DOS and MOS prepared by Dr Jenkins at page 216-
224(AB).

47 One effect of the restructuring, as the uncontradicted and
unshaken evidence was, was that a management senior
staff team, responsible to the Church Council, was formed
to include the Minister, MOS, and the Manager,
Administrative Services. This “team” was formed to
manage day to day operations and to hold and use
delegated authorities from the Church Council. All staff
would report to this team directly or to one of the team,
or indirectly through a co-ordinator or supervisor. This,
according to Mr Morrison, accorded with a proposal by
him in 1999 to set up an Executive Management
Committee. He saw this proposal as adopting his proposal.

48 That structure identified the position of MOS reporting
directly to Council with a link between MOS, the Minister
and the Manager, Administrative Services. This structure
was basically the same as before, he said.

49 The crucial question was whether the work done by Mr
Morrison in his position and/or the job description was
evidence that the new position of MOS and its duties was
the same.

50 First, there was the evidence of the job description adopted
in 1998. Then, there was Mr Morrison’s evidence of what
he did which, it was accepted, differed in some aspects
from what was prescribed by the job description. There
was reference to the duty statement as recommended by
the Mendez Report, but there was no evidence, as I have
observed, that that was approved, adopted or prescribed
by the Elders Council, and therefore that it was not
evidence of what Mr Morrison’s duties as DOS were.

51 Mr Morrison’s evidence can be summarised as follows.
52 As DOS he was Chairperson of a number of committees

of Outreach Services. The restructure would mean that
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he was no longer Chairperson. He would simply become
a resource person to those committees. He gave evidence
of objections to his ceasing to being Chairperson of some
committees but that was not evidence that his old duties
were not to change. The structure had outreach bodies
reporting to him directly and he, in turn, reported to the
Elders Council and then to Church Council.

53 The new structure, according to Mr Morrison, was that
he, as Director of all of the Outreach programs, reported
directly to the Convenor (Dr Jenkins) who reported then
to Council.

54 He recommended, he said, that the Executive Council be
formed so that matters which were not a considerable
policy issue could be expedited by an executive
management team rather than waiting for two or three
months for a decision from Council. (This
recommendation was not implemented.)

55 Mr Morrison said that he was involved in leadership and
management (see pages 103-105(AB))) and as DOS, he
was involved in and made recommendations to Council
on matters of policy. He suggested new programs, but
funding was tight. His role included looking for new
programs and he developed a range of general policies
and gave examples (see pages 29-30(TFI)). He activated
an occupational health and safety policy. He put forward
an information technology policy to the Church Council.
In short, he said that he was developing and implementing
policy (see page 103(AB)).

56 He said also that he engaged in program evaluation and
gave examples (see pages 33-34(TFI)). He was involved
in professional development of staff and gave examples
(see pages 34-35(TFI)). He was involved in liaison with
Ministry property and administration officers. He said
that the basis of his employment was full-time. His role
with the recruitment and training of volunteers was
minimal.

57 He said that he did act as backup for the Minister and
assisted in the healing of certain hurts at Trinity. He
learned with persons at other churches to ensure that
dovetailing occurred. Some functions in the duty
statement were not being performed any more (see page
65(TFI)).

58 Mr Morrison’s duties included, on his evidence, being
the Executive Officer of the Outreach Committee and
fulfilled the duties outlined for MOS. He reported to the
Elders Council and then to Church Council in 1999, and
later to the Outreach Committee, as he was required to
do. He contributed to the planning of Outreach Services.

59 In budgeting and expenditure, he had responsibility for
the co-ordination of the annual Outreach Services budget
and gave details (see page 40(TFI)). He was responsible
to ensure that programs were managed and ran according
to the systems set up. He collected data and made reports.
He helped produce a training manual which a co-ordinator
was producing. He performed duties in the public relations
area (see pages 42-43(TFI)) and he involved himself
through meetings and contact with community and church
representatives and represented Trinity Outreach Services
in peak bodies and State forums.

60 As far as “Human Resource Manager” (sic) was
concerned, he had responsibility for recruitment and
induction of staff. He was engaged in managing
professional and training development and was
involved in team reviews, as well as handling initial
grievances and informal dispute resolution (see pages
44-45(TFI)).

61 Mr Morrison said that the job description of MOS was
an exact description of what he did, no more, no less (see
pages 103-105(AB)) and pages 45-46(TFI)). The content
of the position, whether entitled DOS or MOS remained
the same as was the reporting structure.

62 Dr Jenkins’ evidence was also as it appears hereunder,
summarised.

63 Previously, there was no way that the Council had any
accountability from DOS. In the new system, the people
responsible for property, finance and budget, and pastoral
care would “become informed” (see page 162(TFI)).

64 The second difference was reporting to the Minister on a
day to day basis and then expecting the new MOS to
operate as a team member alongside the Minister. This
was a significant shift. This was a hierarchical suggestion.
The other was that there were now three senior people
who stand alongside each other and accept responsibility
for significant different aspects of church life. It increases
the autonomy of MOS because he is operating as a team
member, rather than as a subordinate to the Minister.
Previously, there was no reporting to the Parish Council
and, therefore, the people responsible for budget and
property received no reports from DOS. In the new
system, all of the councillors responsible for all functions
of the Church would receive the same report. Exhibit 1
(at page 92(AB)) sets out an overview of the functions.

65 Dr Jenkins described (at page 164(TFI)) a number of
programs, saying that the refugee program had ceased,
which might not be recent. She said that data collecting
and reporting was a significant addition. The MOS’
attendance at Council meetings was different, she said,
from attending a committee. Quality assurance is now a
very high priority in the community services field.
Volunteer training is a wide duty. The human resource
management is distributed in a different way because
some significant human resource management had been
assigned to the new Manager, Administrative Services,
so that they envisaged that the recruitment, induction,
supervision and support, professional training and
development, performance reviews and initial grievances
and informal dispute resolution would be handled by
MOS but that the more formal aspects of that would be
handled by the Manager, Administrative Services.

66 Dr Jenkins’ evidence went on as follows.
67 There is a much stronger emphasis on consulting with

co-ordinators in the MOS duties. Some co-ordinators are
professional persons entirely capable of managing on a
day to day basis. The MOS is not employed as a day to
day manager. Co-ordinators of Outreach Services report
to the Committee on a monthly basis, but the MOS has
higher level responsibilities. He is not responsible for
anything to do with the teaching program or the selection
of students with the learning centre, but there was staff at
the Trinity Learning Centre with a higher level
requirement.

68 She said that co-ordinators working with vulnerable
clients are themselves under pressure and highly
vulnerable and needed a person of higher level of expertise
who could debrief and assist them. The MOS is
responsible for the management of Outreach Services,
however, day to day operations are managed by co-
ordinators. The overall management of Outreach Services
is at a higher level and that refers to policy, program
evaluation, professional development of staff and liaison.

69 Dr Jenkins’ intention was always to place MOS over co-
ordinators who were responsible for day to day
management. To avoid ambiguities about what oversight
meant, she built into the new job description specific
activities such as professional development. The MOS
deals with these, not the Convenor. This required a report
to the Council just as DOS did to the Elders Council.

70 The duty to advise policy to service providers is shared
with co-ordinators. The MOS ensures that service
providers are given support, information and direction as
necessary, as a function of the MOS in consultation with
the co-ordinators and the Outreach Committee (see page
183(TFI)). In the old job, it was vaguely expressed. The
DOS undertook tasks as directed by the Elders Council.
The Church Council gives directions through the
Convenor of Outreach Services. The MOS is now the
liaison officer between the Church Council and program
directors. Programs are now reported to the Convenor
who reports to the Council (see page 184(TFI)). The co-
ordinators all report to the Co-ordinator Outreach Services
Committee, and the Convenor then reports to and makes
recommendations to the Council.

71 It was still an important role of the MOS to provide
counselling and support. As to providing Outreach
Services within the Church and general community, this
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was a specific function of the MOS who is neither
Chairman or a member of the committees. Duties which
were those of the DOS were removed and given to other
persons. They were wound back to the Manager at a higher
level. They were just not oversight.

72 She could find no evidence that a number of duties were
being performed by the DOS or that they were being
performed in a professional manner, because the job
description was vague. Thus, it seemed to Dr Jenkins that
there was insufficient work to constitute a full-time
position (see page 186(TFI)).

73 There was no way that there could be explicit
accountability by the DOS. It is noteworthy that the
Mendez Report was never approved, that no reports were
given or log book kept by Mr Morrison as directed (see
pages 203-204(TFI)). Mr Morrison himself was given
the opportunity to have what is termed “input” into her
report, she said. (His last contribution was on 22 June
2000 (see page 205(TFI)).) He did not, however, contact
Dr Jenkins to discuss these matters.

74 Dr Jenkins reiterated in re-examination that the new
job was not the old job and covered wider
responsibilities.

75 The following is Mr Thomson’s evidence, in summary.
76 Mr Thomson, in his evidence, agreed that there were

similarities between the MOS and the DOS, but not
substantial similarities. The administrative services, he
said, were now significantly different. The three major
Outreach activities remained but the rest had gone. The
Trinity Refugee Settlement Committee had gone. He then
admitted that it may not have gone. He was surprised to
read material which said that it was still operational (see
pages 226-227(TFI)).

The Job Interviews and the Termination
77 It was, of course, Mr Morrison’s case, too, that he should

have been appointed to the position of MOS. The position
was advertised on 11 November 2000. Significantly, the
occupant of the position was to be paid about $12,000
more than the salary payable to the person occupying the
position of DOS.

78 The interviews of applicants for the position, including
Mr Morrison, took place on 17 December 2000.

79 Five applicants, including Mr Morrison, were
interviewed. The interview panel consisted of Dr Jenkins,
Ms Parker, and the Director of Caring Services from the
Wesley Mission, Mr Douglas Robertson. Mr Robertson,
of course, came from a Parish other than Trinity and was
an “outside person”. The same questions were asked of
each candidate. The Committee had some reservations
about Mr Morrison’s ability to do the job of MOS after
the interview. He was not selected, but Ms Judith
Anderson, who was considered to have more
comprehensive skills and a wider breadth of experience,
was selected.

80 The position was advertised because the Church Council
wanted to see if there was anyone better than Mr Morrison,
Dr Jenkins said in evidence. Mr Morrison was personally
informed of the decision to engage Ms Anderson and this
was done on 20 December 2000. In addition, the Secretary
of the Church Council, on the same day, sent a
memorandum to all staff, including Mr Morrison,
advising that the position of DOS had been made
redundant with effect from 31 December 2000, and
advising that Mr Morrison would be leaving the employ
of the Parish on 22 December 2000. In that memorandum
it was also advised that Ms Anderson would be appointed
to the new position of MOS, taking up her position on 5
February 2001 (see page 89(AB)).

81 A letter was written to Mr Morrison by Ms Parker, as
Chairperson of the Council, dated 20 December 2000
(see page 66(AB)), advising that the position of DOS
had been made redundant, and advising further of details
of the severance payment. In addition, in the letter Mr
Morrison was advised that his application for the position
of MOS was unsuccessful. He was also asked to vacate
his office on 22 December 2000 and there was mention
of a farewell function for him.

82 Mr Morrison, following that decision, was not dismissed,
but continued to do the work which he was doing until
his eventual dismissal took effect.

FINDINGS AT FIRST INSTANCE
83 I now summarise the findings made by the Commissioner

at first instance.
84 The Commissioner considered all of the evidence and

found that, whilst the position was still responsible for
managing the day to day operations of Outreach Services
and consulting the Minister if necessary, overseeing the
paid staff involved in the Trinity School for Seniors, the
Trinity Learning Centre, the Trinity Youth Options and
Emergency Relief, the work content of the position
overall, as outlined in the job description, showed that
many of its detailed functions had changed.

85 The Commissioner found that the evidence supported the
conclusion of the respondent that the position should be
made redundant because a substantial proportion of its
functions were no longer relevant. Further, the
Commissioner found that the decision to make the
position redundant occurred also in the context of the
restructure which happened in accordance with the
proclamation of the National Assembly.

86 Further, the Commissioner found that the context
provided by that restructure also led to the conclusion
that the decision to make the position of DOS redundant
was not a decision simply taken in isolation. The
restructure coincided with the appointment of a new
Minister and the approach made to Dr Jenkins to become
a member of the Church Council with a view to becoming
the Convenor of Outreach Services. One consequence of
Dr Jenkins’ appointment as the Convenor of the Outreach
Committee was that Mr Morrison would report to her.

87 Further, as the Commissioner found, the Outreach
portfolio was one of four such portfolios and the
appointment of a Convenor for the portfolio of Outreach
was consistent with the Church Council’s decision to
appoint convenors for the other three portfolios.

88 The Commissioner found that Mr Morrison’s evidence
was quite consistent with the evidence of Dr Jenkins’ that
part of her brief was to simplify the various advisory
groups’ structures and the lines of reporting and of
authority. These changes had implications for Mr
Morrison’s position and Dr Jenkins considered the duty
statement for his position. Her evidence was that she was
taken aback to discover how many components of that
duty statement no longer applied to the current situation.
She reported her views to the Church Council and a
summary of changes to the position of DOS was attached
to that report (exhibit G) (see pages 194-200(AB)).

89 The Church Council, the Commissioner found, decided
that the position of DOS should be reviewed by the
Staffing Committee, in consultation with the Outreach
Committee. It was decided that, of the various possible
options facing the respondent, the best task would be to
construct a new position that more accurately reflected
the needs of the organisation so that it would then be in a
position to understand what full-time activities could be
carried out.

90 The Commissioner therefore reached the conclusion as
to the extent that Mr Morrison’s ultimate dismissal was,
by virtue of the position held by him of DOS being made
redundant, the evidence showed that the redundancy of
the position was, indeed, genuine. The Commissioner so
held.

91 The Commissioner then went on to find that, in Mr
Morrison’s case, whilst his position was made redundant,
he was not, for that reason, then dismissed and he
continued to perform the work which he had previously
been doing. The Commissioner then outlined the work
which Mr Morrison continued to do (see page 16(AB)).

92 The respondent then, through the voluntary activities of
Dr Jenkins, embarked on a process of consultation to
decide what should replace the position of DOS. There
was conflict of evidence about the extent to which Mr
Morrison participated in the consultation process or
participated in it to the extent which the respondent had
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requested of him. The Commissioner did not find it
necessary to resolve that conflict because Mr Morrison
did not claim that his dismissal was unfair because he
was not adequately consulted. His claim was that his
dismissal was unfair because the position of MOS,
eventually created by the Church Council in November
2000, was really the position previously held by him with
a different title and a larger salary, but with little other
change of significance to the work which he was actually
doing at the time when his position was made redundant.

93 The Commissioner observed that Mr Morrison bore the
onus of proving on the evidence that the two positions
were sufficiently similar. The Commissioner went on to
compare the position of DOS and the position of MOS,
which would involve more than the mere comparison of
duties. The view of the respondent that the new position
carried a higher level of responsibility was a very relevant
consideration, he observed. The new position was
described at page 82 of exhibit 1 (page 103(AB)), as
reported to the Church Council, and was responsible for
the management of the Outreach Services of the Church,
requiring the MOS to maintain an up to date knowledge
of the Church’s vision, mission, philosophy, policy and
procedures, especially as they apply to the management
of Outreach Services.

94 The Commissioner was not persuaded that the respondent
had merely recreated the position previously held by Mr
Morrison with a different title and a larger salary, with
little other changes of significance to the work which he
was doing at the time when his position was made
redundant. The Commissioner was left with the
impression, for example, that the position of DOS did
not have as great a role in policy issues as was suggested
for the position of MOS.

95 The Commissioner did not agree with Mr Morrison’s view
that the position which he held was a senior position.

96 There were similarities between the two positions, the
Commissioner held, particularly because the MOS
performed pastoral duties which had been pastoral duties
carried out in the DOS’ position.

97 However, the Commissioner was inclined to give greater
weight to the evidence from Dr Jenkins and Mr Thomson
as to the differences between the positions, which were
as follows—

(a) The MOS was to operate as a team member along-
side the Minister, as one of three senior people
who stand alongside each other and accept re-
sponsibility for significant aspects of the Church
life.

(b) This increased the autonomy of the MOS posi-
tion, compared to the position of DOS which
reported to the Minister.

(c) That is a difference of significance beyond the
similarity of the duties and tasks which over-
lapped between the two positions.

98 The Commissioner also accepted the evidence which
suggested that the MOS had a significantly higher
responsibility with respect to budgeting. Further,
occupational health and safety issues were now included
in the responsibilities of the MOS’ position, together with
a higher level of accountability and data collection, and
reporting with more specific service utilisation and cost
benefit analysis.

99 In addition, human resources management functions were
distributed in a different way and there was a much
stronger emphasis on consulting with co-ordinators. In
the Youth Options area and the Learning Centre, the MOS
operated at a higher level of expertise and responsibility.

100 The Commissioner therefore concluded that the overall
management of the Outreach Services was at a higher
level and placed the MOS at a higher level over the two
co-ordinators, who were in turn responsible for the day
to day management.

101 The Commissioner reached the conclusion that the
evidence did support Dr Jenkins’ evidence that the
position of MOS was stronger in the area of policy,
leadership and management functions than the position

of DOS. He was not, therefore, persuaded that the new
position was a sham or that the new position was
sufficiently similar to the position abolished so that Mr
Morrison was effectively applying for his current job.

102 The Commissioner therefore concluded that the procedure
in interviewing Mr Morrison was not unfair, that the
restructure of the Trinity Parish which provided the
background for the redundancy of the position of DOS,
the creation of the MOS position and the decision of the
respondent to advertise that position was not a sham.

103 For those reasons, the Commissioner dismissed the
application.

ISSUES AND CONCLUSIONS
104 I should note that I have referred to the evidence and to

the Commissioner’s findings in some detail because of
the detailed comparison in evidence of duty statements
and of functions performed. Also it has been necessary
to outline in some detail the evidence relating to the
process of abolition of the office of DOS and the creation
of the office of MOS, as well as the change in government
of the respondent.

105 This was a discretionary decision, as that term is defined
in Norbis v Norbis (1986) 161 CLR 513 (see also Coal
and Allied Operations Pty Ltd v AIRC (2000) 74 ALJR
1348 (HC)). Thus, the appellant cannot succeed unless
he establishes that there was an error in the exercise of
the discretion at first instance and does so according to
the principles laid down in House v The King [1936] 55
CLR 499 at 505 (and see also Gromark Packaging v
FMWU 73 WAIG 220 (IAC)). It was the appellant’s case
that the exercise of the discretion miscarried, and the
respondent’s case that the exercise of the discretion had
not miscarried.

106 Further, insofar as this appeal depends on the view taken
by the Full Bench of findings of fact at first instance, I
repeat the well known principle laid down by the High
Court in Devries and Another v Australian National
Railways Commission and Another [1992-1993] 177 CLR
472—

“A finding of fact by a trial judge, based on the cred-
ibility of a witness, is not to be set aside because an
appellate court thinks that the probabilities of the
case are against—even strongly against—that find-
ing. If the finding depends to any substantial degree
on the credibility of the witness, the finding must
stand unless it can be shown that the judge has failed
to use or has palpably misused his advantage, or has
acted on evidence which was inconsistent with facts
incontrovertibly established by the evidence or which
was glaringly improbable.”

(See also State Rail Authority of New South Wales v
Earthline Constructions Pty Ltd (in liq) (1999) 73 ALJR
306 and Abalos v Australian Postal Commission [1990]
171 CLR 167).

107 As Mr Kemp, however, correctly conceded, the issues
raised in this appeal were not, for the most part, matters
of credibility to any great extent, but related to findings
of fact and law and the correct inferences to be drawn
from facts. However, the Commissioner did give greater
weight to the evidence of Mr Thomson and Dr Jenkins. I
should add that it was submitted that the analysis by the
Commissioner of the processes making the position of
DOS redundant followed by a retrenchment and the
creating of the new position of MOS, its advertising and
interview was an exercise contrary to s.26(1)(a) of the
Act. This, it was submitted, is the case, because
technicality and legal form were introduced by such a
process. What the Commissioner did was to analyse the
train of events and properly identify as a matter of fact
that the making of a position redundant is one act and the
dismissal of the person who previously occupied that
position is another. The second act is the termination of
the employee once his/her position has been made
redundant. The dismissal is usually called a retrenchment
in cases of redundancy. There was no error in that
approach, on the submissions made, and no introduction
of technicality and legal form at all.
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108 Counsel for the appellant laid emphasis on the proposition
that the decision to make the position of DOS redundant
and create the position of MOS, to advertise the position
of MOS, to invite Mr Morrison to apply for the position
and then to appoint someone else to it, was one process,
and, indeed, one unfair process, all of which could be
characterised as a sham and which resulted in his unfair
dismissal.

109 It was, of course, the submission for the respondent that
the dismissal, and it seems by necessary reference to the
events preceding it on all of the evidence, was not a sham
and not unfair.

110 The question of what constitutes a genuine redundancy
has been considered by the Full Bench in a number of
cases, including Gilmore and Another v Cecil Bros and
Others 76 WAIG 4434 (FB).

111 The onus lay upon the appellant, as applicant, to establish
that the process whereby the position of DOS and its
duties was abolished because it was redundant and the
decision to create and constitute the new position of MOS
and to advertise and fill it with someone else other than
the appellant was a sham, a disguised dismissal of Mr
Morrison, and therefore palpably unfair. Alternatively,
the onus lay upon the appellant to establish that any
material part of that process was a sham and such a sham
as to render the dismissal (retrenchment) of Mr Morrison
unfair. The appellant’s case was that the respondent had
abolished the position of DOS in order to get rid of him,
put simply.

112 The appellant’s case was that the new position of MOS
which was created was not a new position, but effectively
Mr Morrison’s old position. It followed, of course, as
part of the case that he was not permitted or selected to
occupy that position. Accordingly, by implication, the
dismissal was submitted to be unfair for that reason,
namely that the process and the dismissal was, in fact, a
mechanism to effect Mr Morrison’s dismissal and call it
a retrenchment or redundancy. At least on appeal some
motive for such an approach was said to be attributable
to Dr Jenkins because of Mr Morrison’s undoubted failure
to comply with Dr Jenkins’ instructions to him to keep a
log book and to make reports regularly to the Outreach
Committee, which she convened, in the form and as she
required him to do and which the evidence was he did
not do. It was open to be found that he did not. However,
to state the obvious, this was not the sort of retrenchment
situation which was said to be unfair because a person
more deserving of retrenchment than the appellant should
have been retrenched when a position or positions are
made redundant. That is obvious, but it should now be
observed.

113 What did occur indubitably in this case was that the
respondent, a Parish of the Uniting Church, was required
by the decision of the National Assembly of the Uniting
Church, the supreme governing body of that Church, to
change its governmental organisation. This it correctly
set out to do and did. That meant, and, what in fact
occurred, was that the two old governing bodies of the
Parish, the Parish Council which controlled property and
finance and the Elders Council which governed the Parish
Ministry, Evangelism and Mission Outreach, were
abolished. This was bound to have some effect on the
DOS who was responsible to one Council, the Elders
Council. It was also bound to have some effect upon his
equivalent Director, who was responsible to the Parish
Council. In fact, both positions were effected and
particularly by the creation of a management team, as I
will later observe in these reasons.

114 The constitution of the Church Council as one supreme
governing body was indisputably done to improve the
government of the Parish and congregation by vesting
the government in the hands of one body with a view to
improving decision making, and improving
communication between the Parish, Parish organisations
and the Parish government. There was a genuine
reconstitution of Parish government.

115 It was also not in dispute, and, indeed, it was quite logical,
that there should follow and did follow an internal

restructuring instituted, directed and supervised by the
Church Council and carried out by it and on its behalf to
reflect the new government of the Parish and the role of
employees of the respondent across the whole of the
organisation. All of this was contemporaneous with the
appointment and occupation of the office of Minister by
a new Minister, the Reverend William Jenkins.

116 As part of the need to change governing structures,
management structures and reporting mechanisms, and
as was the undisputed fact, the Council created four
“portfolios”. Each portfolio or area of responsibility was
given to a member of the Council who had became a
Convenor of a committee responsible for the
administration of those portfolios to the newly created
Church Council. The Convenor, as a member of the
Council, then reported to the Church Council. The
Convenor of such a committee of Outreach Services
Committee appointed by the Council, as I have already
observed, was Dr Jenkins, who was required to play her
part in reconstituting, reporting, managerial and
organisation position and situations.

117 There was, as was admitted in evidence, an immediate
implication for Mr Morrison who as DOS had been
Chairperson of the Outreach Services Committee and
reported as DOS, as I have observed, to the old Elders
Council. He had, in effect, supervised Outreach Services
reporting to the Elders Council. Once the new form of
organisation came in, he did not attend or report to Church
Council meetings, but reported to the Outreach Services
Committee, and, in particular, to Dr Jenkins, a Council
member and the Convenor. That he had a leadership role
as DOS was admitted in evidence by Dr Jenkins.

118 I have already referred to the instructions as to the nature
and format of reports which Dr Jenkins rightly required
Mr Morrison to present to her and through her to the
Committee, and were not provided. This, of course,
occurred notwithstanding an adjuration by the Council
to him to understand his position as a servant of the new
Church Council. It is quite clear and correct, given the
general examination of its government structures, its
management and organisation structures, which the
Church Council as a new body was undertaking, that the
function, duties and nature and the role of DOS would be
examined. This was done. It was the responsibility on
behalf of the Council of Dr Jenkins to do so and she did.
Against the background of the examination of the
restructure and reorganisation across the whole of the
Parish organisation, a Reorganisation Committee of the
Church Council was brought into being to examine and
effect what its name expresses. Indeed, this is what it did
do, not only in relation to DOS, but in relation to other
areas.

119 The Committee set out to examine the functions, role
and duties of DOS. There was ample evidence from Mr
Morrison himself that his duty statement as written and
tendered did not reveal his true role and it did not. Some
functions had disappeared, and, according to him, some
other duties were undertaken. It is quite clear that Dr
Jenkins was hampered in attempting to ascertain what
the precise duties were performed by Mr Morrison as
DOS by lack of reports and by the imprecision of the
duty statement itself. This was highlighted by the
substantial oral evidence given by Mr Morrison of the
duties which he performed in comparison to the new
duties prescribed by the MOS duty statement and by the
fact that in cross-examination Dr Jenkins was asked to
make comparison of the MOS statement with duties
recommended by the Mendez Report, which duties were
never approved by any governing body of the Church.
One conclusion which Dr Jenkins reached, and which
she was entitled to reach on the information which she
had, was that there were not sufficient or sufficiently
substantial duties reflected by the duty statement, the only
evidence before her in the absence of proper reports and
the presentation of a log book to suggest the position
was a full-time position.

120 Further, Mr Morrison’s evidence, although it was that
the position was a full-time position, was that he spent
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about three months working in another part of the Parish
organisation one day a week whilst he occupied the
position of DOS. Accordingly, it was open to Dr Jenkins
to doubt, at least, and actually decide that the position
was not a full-time position. In failing to report adequately,
Mr Morrison, too, lost his opportunity to put the evidence
of duties, which he later gave in evidence, to Dr Jenkins,
to the Outreach Committee and the Church Council.

121 On 17 May 2000, following her investigation in the matter
and assessment of the duty statement, Dr Jenkins reported
in a confidential report to the Church Council (see pages
194-195(AB)) indicating that there had been a significant
change associated with the direction and management of
Outreach Services.

122 She advised that she had reached the conclusion that the
duties of DOS had been reduced substantially, and,
indeed, there was then no evidence to the contrary. She
recommended declaring the position of DOS redundant.
There followed Mr Morrison’s objection in writing to
such a course being taken, dated 25 May 2000, which
occurred after he had been advised of the decision of the
Council. The Council and Reorganisation Committee
considered the matter, and in the course of the
considerations an “outside person” not concerned with
the Parish, the Reverend Des Cousins, was coopted and
took part in the process of “restructuring”, including
reorganisation connected to Outreach Services.

123 There was some concern within the Council as to whether
the Council had decided to restructure the position of
DOS or to make it redundant, and therefore whether the
Minutes correctly reflected the decision. In the end,
however, parallel with that part of the process and as part
of the process leading to the position actually being made
redundant, the Reverend Des Cousins, Dr Jenkins and
other members of the Council and members of some
Committees, including the Reorganisation Committee,
gave information, voiced their views and made decisions,
or otherwise took part in the comprehensive process.
Whether it was called restructuring or redundancy, it
amounted to the same thing because the decision, in the
end, was that a new position would be created and the
old position of DOS would be abolished. Importantly,
the opinion of a large number of persons in the form of a
needs analysis and otherwise was sought and obtained.
Not the least was that Mr Morrison was given the
opportunity to make his own views known. He did not
contact Dr Jenkins in relation to the question of needs
analysis, and his last contribution to the process was on
22 June 2000.

124 On 6 November 2000, following a lengthy and
comprehensive process, as I have described it, the Council
decided to advertise the position of MOS with the duties
allotted to it, as I have observed above. Before that, of
course, as I have observed, Mr Morrison was kept
informed from an early stage of what was going on and
given opportunities to comment and be heard.

125 A great deal of comparison of the two positions occurred
in evidence. A great deal of evidence from Dr Jenkins
and Mr Morrison as to the differences between the two
roles and the duties attachable thereto was given. Dr
Jenkins was cross-examined as to what the duties of MOS
were as recommended in the Mendez Report, as I have
observed. I have already also observed that the report
was not implemented or approved, and the duties
recommended in the report did not become the duties of
the position of DOS or MOS. It is correct and seems not
to be in issue that a number of duties and functions
prescribed for both are the same.

126 It was conceded by Counsel for the appellant in his
submissions to the Full Bench that the restructuring in
the respondent’s operations changed Mr Morrison’s role.
However, this, on the evidence, occurred, it was
submitted, because there was now one governing body
carrying out the role of its two predecessor governing
bodies, with responsibilities overall for parish
government. Mr Morrison’s job clearly remained full-
time, reporting to the new Church Council, however
followed a different line. He reported to a committee

chaired by Dr Jenkins. Other persons also reported to
that committee, the Outreach Committee. The committee
reported through Dr Jenkins to Church Council (see pages
100-102(AB)).

127 There was no sufficient evidence that unlike the MOS
position the DOS position was a truly full-time position,
and that is a difference. I refer to the evidence to that
effect which I have mentioned above.

128 Another significant and major difference was that the use
of the MOS, together with the Manager, Administrative
Services (formerly Director of Administration reporting
to the Elders Council), and the Minister were specifically
constituted by the Council as a management team to
manage day to day operations, to give delegated
authorities from the Council, and even to make minor
policy decisions. This involved having all staff report to
them. That this was different was admitted by Mr
Morrison implicitly, but he said in evidence that he himself
sometime before had recommended the formation of such
a team. That recommendation was not implemented until
the process of change occurred leading to the creation of
MOS. That, in fact, was a trio of managers acting for and
on behalf of and, to some limited extent, in the shoes of
the Council between Council meetings. It was a high level
of management with the Minister on equal terms with
the two managers.

129 The new position, too, required its occupant to report to
the Church Council and the management of the Church’s
Outreach Services. It required the MOS to maintain an
up to date knowledge of the church’s vision, mission,
philosophy, policy and procedures.

130 There was no evidence at all that either of the persons
occupying the office of DOS had had that status, power,
responsibility or autonomy under the old structure. Whilst
the DOS, on the evidence, was involved in leadership
and management and in making recommendations on
policy to the Elders Council, the position was not, as was
the position of MOS, required to develop policy, to
evaluate programs, or to engage so specifically in the
development of staff, or, if it was, then it was not apparent
in any strong way from the evidence. Whilst there was
some similarity in the reporting roles, as Mr Thomson
admitted, the same amount of responsibility and the
executive role did not emerge at all from Mr Morrison’s
evidence or the duty statement for DOS, on a fair reading.
Against that, too, was the evidence of Dr Jenkins, and, to
some extent, Mr Thomson. It is quite clear, and it was
open to find and should have been found, that the role of
MOS was more autonomous as part of a team which
jointly stood in the shoes of Council as managers,
reporting to the Council and acting directly on behalf of
the Council, and including MOS and the other persons,
not as subordinates to the Minister but as equal members
of the team with the Minister, as Dr Jenkins put it (and
which was not denied).

131 It was sufficiently stated, and not sufficiently contradicted
by Mr Morrison’s evidence, that the MOS was responsible
for quality assurance which was now (as it was
inferentially not previously) a high priority (see Dr
Jenkins’ evidence), and there was an express and clear
emphasis on direct personnel management, particularly
of professionals, which did not exist, at least explicitly,
or sufficiently credibly or precisely in the duties of the
DOS. That this was so was emphasised by the
responsibility conferred on the MOS. It was asserted (see
Ms Parker’s letter (see pages 75-76(AB)) and Dr Jenkins’
evidence) and not again said in relation to the role of
DOS, that the MOS was expected to develop policies and
that that differed from the role of DOS. It was asserted,
too, that the role of MOS had assigned to it significant
responsibilities and new duties not assigned to DOS. This
increase in the level of responsibility and status merited
the increased salary of about $12,000 per annum which
was offered. Further, unlike DOS, MOS is required to
evaluate programs. There are new roles in relation to
financial management in approving expenditure and
coordinating the Outreach Service budget. There are
added responsibilities, it was open to find on the evidence,
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in personnel management and development, particularly
of professionals, as I have said. The MOS also, as a senior
manager, is responsible for staff appointments. There was
no evidence that DOS did any more than oversee staff.

132 There was not a significant difference, in my opinion,
between the MOS, being the Executive Officer of the
Outreach Committee, and the DOS, being the Chairperson
of that Committee in practical terms, when that is read in
the context of the MOS’ position as part of a management
team, and the Committee is chaired by a member of the
Council.

133 I do not need to compare individual duties further. The
evidence was quite clear, and it was open to find, that the
MOS was one of three senior people, including the
Minister, who were to accept responsibilities for
significant aspects of Church life, and this, as I have
already observed, conferred a greater autonomy on the
MOS than the DOS had and was a significant difference
as the Commission at first instance correctly found.

134 The Commissioner made other findings, which it was
open to make on the evidence, as to the difference between
the two positions. These were that the MOS has a
significantly higher responsibility with respect to
budgeting, she now has responsibility in occupational
health and safety, and there is a higher level of
accountability in data collection and reporting with more
specific service utilisation and cost benefit analysis.
Personnel management functions are distributed
differently and are more weighty (see page 19(AB)).
There is also a stronger emphasis on consulting with co-
ordinators.

135 Further, as the Commissioner correctly concluded, the
overall management of Outreach Services is elevated now
to a higher level and over the co-ordinators who are the
day to day managers.

136 The evidence, as the Commissioner correctly found,
supported Dr Jenkins’ evidence that the position of MOS
is stronger in the areas of leadership, policy and
management functions. It is not insignificant that it carries
the extra salary to which I have referred.

137 It was clearly open to the Commissioner to find, and the
Commissioner should have found, on all of the evidence,
for those reasons, that the two jobs were different and
that Mr Morrison had not shown that they were essentially
the same. The fact that some of the duties were the same
or similar was not to the point. There were major and
significant differences. There were some similarities in
the elements of reporting structure, the essential reporting
by the MOS, as part of a management team in which she
was equal to the Minister and not a subordinate, which
meant that she has more autonomy, that she is much more
a manager and a developer of policy, and that the team of
responsible management persons act more overtly for and
on behalf of the Council with autonomy and
responsibility.

138 It was open to the Commissioner to find, on the evidence,
that the two positions were not the same in the emphasis
of duties, in status, function, responsibility or autonomy.
The Commissioner observed that any comparison
required a consideration of more than just duties.

139 Most of the evidence as to the duties of DOS was that of
Mr Morrison, and the Commissioner clearly accepted,
having the advantage of seeing the witnesses, that he
should and did give greater weight to the evidence of Mr
Thomson and Dr Jenkins. A close consideration of the
transcript and of the evidence, as I have outlined it above,
demonstrates there is nothing which can be said which
renders that view incorrect, or to demonstrate any misuse
of that advantage.

140 In relation to the application of Devries and Another v
Australian National Railways Commission and Another
(op cit), the findings of fact made by the Commissioner,
based on the credibility of witnesses or the preference
for the evidence of witnesses, should not be set aside
because the appellate court thinks that the probabilities
of the case are against or even strongly against that finding.
Indeed, the probabilities, as I have read the evidence and

recounted it, are strongly in favour of the findings made
by the Commissioner, supported too by a substantial
amount of documentary evidence.

141 The Council, whether Mr Morrison’s duties were those
which appeared in his outdated duty statement or whether
they were as he described them in evidence, were
significantly different and the nature of the DOS position,
therefore, was significantly different from MOS, for the
reasons which I have expressed, put at best from Mr
Morrison’s evidence.

142 The Commissioner was entitled to find, and correctly
found, that MOS was required to maintain an up to date
knowledge of the Church’s vision, mission, philosophy,
policies and procedures (a more formable and express
direction comparable with the role of a senior manager).
In particular, it was open to find, and it should have been
found, that the respondent employer saw a long and
considered process involving the Church Council and a
number of people, persons, committees and others decided
to and made the position of DOS redundant for reasons
compatible with the improvement of its organisation,
government and communication and for the purposes of
genuine required restructure.

143 It was open to find, for the reasons which I have expressed,
and it should have been so found, that the new position
of MOS by a proper exercise of judgment by the
respondent, was required for the efficient conduct of the
respondent’s organisation, and that it was a significantly
different position from DOS, having wider
responsibilities, higher status, greater autonomy, a greater
salary, and a more responsible role.

144 It was not a process directed to Mr Morrison’s unfair
dismissal at all; nor did he establish that it was. The intent
and the process, a long and careful one, it was open to
find, on all of the evidence, and the Commissioner was
correct to so find, was fair. Dr Jenkins’ disapproval of Mr
Morrison’s refusal to report in accordance with her
directions, on all of the evidence, had nothing, or nothing
material, to do with the redundancy, because the process
of redundancy was one approved by the whole of the
government and governing processes after consultation
with a large number of people, including Mr Morrison.
Further, the fact that the position of Manager of
Administration Services was not advertised was not
established to be relevant to the questions raised in these
proceedings.

145 The Commissioner, having seen the witnesses, gave
greater weight to the evidence of Mr Thomson and Dr
Jenkins regarding the differences between the positions.
The Commissioner did not accept that the respondent had
merely created the position of MOS. The Commissioner
concluded that, in relation to policy issues, the position
of DOS did not have as great a role as suggested for the
position of MOS. He preferred Dr Jenkins’ evidence at
page 104(TFI) to that of Mr Morrison at page 27(TFI).
The Commissioner correctly accepted that there were
similarities between the two positions and that the MOS
performed tasks or duties that remained from the DOS’
position.

146 The evidence was quite clear, namely that the MOS was
to operate as a team member alongside the Minister, as
one of three senior people who were to accept
responsibility for significant aspects of church life. The
Commissioner correctly found that this position conferred
greater autonomy, responsibility and status on the MOS
than the DOS had. This, the Commissioner correctly
found, was a significant difference.

147 The advertisement and the interview which occurred were
therefore resulting from the correct process of the making
of the DOS position redundant and the creation of the
MOS position not a sham. It followed that the decision
of the respondent to advertise the position was not a sham.
In addition, particularly since the Commissioner, as he
was entitled to do, put greater weight, as he put it, on the
evidence of Mr Thomson and Dr Jenkins, there was no
evidence that the process of selection of interviews and
the detailed refutation of the interview of candidates for
the MOS position, including Mr Morrison, was anything
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but a genuine and correct process. There were five
applicants, and one of the applicants who was from
Darwin was discarded after interview. The evidence,
which was uncontroverted, was that Ms Anderson was
found to be the best candidate, and that there was some
doubt about Mr Morrison’s ability, according to the
selection criteria, and in the minds of the interviewing
committee, which consisted of an outside person from
the Wesley Parish, as well as Dr Jenkins and the
Chairperson of the Parish Council.

148 The grounds of appeal were not made out insofar as they
alleged any error fatal to the decision at first instance.
There was no error established on the principles referred
to above in the exercise of the discretion at first instance.
I have considered all of the evidence and all of the
positions carefully.

149 Finally no ground of appeal has been made out, for those
reasons. There was no mistake in the exercise of the
discretion.  I would dismiss the appeal.

CHIEF COMMISSIONER W S COLEMAN—
150 I have read the reasons for decision of His Honour the

President. I agree with those reasons and have nothing to
add.

COMMISSIONER S WOOD—
151 I have read the reasons for decision of His Honour the

President. I agree with those reasons and have nothing to
add.

THE PRESIDENT—
152 For those reasons, the appeal is dismissed.

Order accordingly
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Decision Appeal dismissed
Appearances
Appellant Mr S P Kemp (of Counsel), by leave
Respondent Mr A J Power (of Counsel), by leave, and

with him
Ms M G Saraceni (of Counsel), by leave

_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full Bench
on the 12th day of September 2001, and having heard Mr S P
Kemp (of Counsel), by leave, on behalf of appellant and Mr A
J Power (of Counsel), by leave and with him Ms M G Saraceni
(of Counsel), by leave, on behalf of the respondent, and the
Full Bench having reserved its decision on the matter, and
reasons for decision being delivered on the 21st day of
November 2001, it is this day, the 21st day of November 2001,
ordered as follows—

(1) THAT the application made by and on behalf of the
appellant to be given leave to adduce fresh evidence
be and is hereby dismissed.

(2) THAT appeal No. FBA 45 of 2001 be and is hereby
dismissed.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.
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Order.
This matter having come on for hearing before the Full

Bench on the 14th day of May 2001, and having heard Mr J H
Brits (of Counsel) on behalf of the appellant and Mr M
Richardson, as agent, on behalf of the respondent, and Coun-
sel for the appellant having made application to adjourn the
hearing and determination or other of the appeal pending the
hearing and determination of appeal No IAC 6 of 2000 by the
Western Australian Industrial Appeal Court, and the respond-
ent herein having consented to the adjournment, and the parties
herein having consented to waive the requirements of s.35 of
the Industrial Relations Act 1979 (as amended), it is this day,
the 14th day of May 2001 ordered that the hearing and deter-
mination of appeal No FBA 18 of 2000 be and is hereby
adjourned pending the hearing and determination of appeal
No IAC 6 of 2000, or until further order.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

2001 WAIRC 04296
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES YMCA OF PERTH, APPELLANT

v.
MICHAEL COUSINS, RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
CHIEF COMMISSIONER W S
COLEMAN
COMMISSIONER J F GREGOR

DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S FBA 18 OF 2000
CITATION NO. 2001 WAIRC 04296
_______________________________________________________________________________

Decision Appeal withdrawn by consent
_______________________________________________________________________________



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.3054

Order.
The Notice of Appeal herein, having been filed in the Reg-

istry of the Commission on the 24th day of March 2000, and
having been served upon the respondent on the 29th day of
March 2000 and a Declaration of Service having been filed in
the Registry of the Commission on the 30th day of March
2000, and the abovenamed appellant, on the 16th day of No-
vember 2001, and received in the Commission on the 29th
day of November 2001, having advised the Commission in
writing that the appellant wished to withdraw the appeal, and
the abovenamed respondent, on the 29th day of November
2001, having advised the Commission, in writing, that the
respondent consented to the appeal being withdrawn by the
appellant, and the Full Bench having decided that the consent
to the withdrawal of the appeal constituted special circum-
stances so as to exempt the parties and each of them from
further compliance with Regulation 29 of the Industrial Rela-
tions Commission Regulations 1985 and having so exempted
them, it is this day, the 3rd day of December 2001, ordered,
by consent, as follows—

(1) THAT there be leave granted and leave is hereby
granted for appeal No FBA 18 of 2000 to be with-
drawn.

(2) THAT the Full Bench refrain from hearing the said
appeal further.

By the Full Bench
(Sgd.) P.J. SHARKEY,

[L.S.] President.

FULL BENCH—
Appeals against decision of

Industrial Magistrate—
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Decision Appeal dismissed.
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Appellant Mr K C Brown, as agent
Respondent Mr G McCorry, as agent
_______________________________________________________________________________

Reasons for Decision.
THE PRESIDENT—

INTRODUCTION
1 The abovenamed appellant, Mr Armando La Guidara was

the complainant in proceedings in the Industrial
Magistrate’s Court at Perth, which were heard on 19 and
26 April 2001 and determined in that Court on 17 May
2001, wherein the Industrial Magistrate, having heard a
submission of no case to answer on behalf of the
defendant, the abovenamed respondent, who called no
evidence, dismissed the complaint.

2 The complaint alleged various breaches of the Building
Trades (Construction) Award 1987 (No R17 of 1978)

(hereinafter referred to as “the award”). Mr La Guidara
now appeals against the order dismissing the complaint.

3 There was no order as to costs and that part of the decision
is not appealed against.

GROUNDS OF APPEAL
4 The appeal is made pursuant to s.84 of the Industrial

Relations Act 1979 (as amended) (hereinafter referred to
as “the Act”) against that decision, on the following
grounds, as amended—

“The appellant seeks that the decision to dismiss the
complaint before the Court be quashed, and that the
original complaint be referred to the Industrial Mag-
istrates Court for determination, save and except the
finding that the complainant was an employee of the
defendant, and that the complainant was employed
in a calling to which the Award relates.
Grounds upon which the appeal is lodged are as fol-
lows;

1. His Worship erred by failing to acknowledge
the Scope clause of the Award insofar as it
states on whom the award shall apply, namely
all employees, and all apprentices, and to the
employers employing those employees and/
or apprentices.

2. His Worship erred by finding clause 45(1) re-
duced the scope of the Award to eliminate a
Junior over the age of 16 years engaged with-
out the consent of the Union from a right to
employment in the Industry under the Award.

3. His Worship erroneously found that the Un-
ions consent was a precondition to the
complainants employment under the award,
and then finding that does not prevent the
employment of a junior but rather regulates
their employment.

4. His Worship erroneously found that the un-
ions consent was a precondition to the
complainants employment under the Award at
all.

5. His Worship paid insufficient regard to the fact
that the complainant was born on March 7th

1980, and became an adult at law during the
periods of his employment.

6. His Worship paid insufficient regard to the fact
that the complainant was initially engaged to
be an apprentice when the consent of the un-
ion is not a precondition of employment under
the award, regardless of age.

7. His Worship erred by not finding the award
had application to the complainant at least
from March 7th 1998, when clause 45 (1) of
the Award became redundant owing to the
complainant becoming an adult at law.

8. His Worship erroneously found that a full time
employee under the Award is engaged on an
hourly basis.

9. His Worship erred by finding clause 8(1), 8(4)
and 35 suggests that employees be paid for
only the hours worked.

10. His Worship applied insufficient weight to the
evidence that the defendant determined that
work would not be provided to the complain-
ant nor payment in lieu when the defendant
wished to attend to his own social activities
such as tennis matches and annual leave.

11. His Worship erred by finding the complain-
ant must establish that he worked 38 hours in
any given 5 consecutive days of work to claim
38 hours pay for that full week.

13. His Worship erred by not placing sufficient
weight on the evidence that the complainant
was only paid for actual days of work per-
formed.

14. His Worship failed to acknowledge the the (sic)
20th day in a 4 week cycle is a Rostered Day
Off with Pay in accordance with the award.
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15. His Worship placed insufficient weight on the
fact that the complainant attended for work
but was denied work on several occasions, was
not paid for such days, and erred by finding
there was a need for proof of working hours
to be entitled to pay, contrary to clause 35.

17. His Worship failed to apply appropriate weight
to evidence of the number of days and the days
actually worked by the complainant, estab-
lished from Bank and Taxation records.

18. His Worship failed to apply sufficient weight
on the evidence of Brown which rationilised
(sic) the evidence given by the complainant
in relation to exhibits 1, 3 and 4.

19. His Worship erred by failing to find that an
employee is entitled to 8 hours of employment
or payment in lieu, and only in specified cir-
cumstances is there an entitlement to deduct
pay for non working time.

20. His Worship erred by failing to find the com-
plainant was entitled to annual leave either
under the terms of the Award or the Minimum
Conditions of employment Act, notwithstand-
ing evidence of completed weeks of work.

21. His Worship erred by failing to find the com-
plainant was entitled to be paid for days when
no work was performed owing to the observ-
ance of a Public Holiday either under the
Award or the Minimum Conditions of Em-
ployment Act.

22. His Worship erred by failing to find an em-
ployee engaged on weekend work, work on
RDO’s and work on Public Holidays is enti-
tled to a minimum number of hours of work
or pay at the relevant rate.

23. His Worship erred by not finding that daily
fares are an award entitlement for each day or
part thereof worked, and for RDO’s taken, as
well as days when or attending and not re-
quired, notwithstanding the evidence of being
paid only for days on which work was actu-
ally performed.

25. His Worship erred by not finding the com-
plainant was entitled to appropriate notice or
payment in lieu on each occasion continuous
employment was broken by the employer giv-
ing notice of no work being available after the
commencement of employment on the day
preceding the termination.

26. His Worship erred by finding the complain-
ant was not entitled to severance pay.”

BACKGROUND
Claim and Defence
5 Mr La Guidara was employed by the respondent from

April 1997 to February 2000 as an assistant to a building
tradesman and was paid at various rates of pay. Mr La
Guidara claimed that he was not paid a total amount of
$46,338.28, being amounts which the respondent failed
to pay to him, in breach of various clauses of the award.
In fact, the claims which he made, summarised, were as
follows—
“

• entitled to adult rates of pay for the period 1 July
1997 until termination.

• not paid in accordance with the award as a full
time employee but was paid a lesser amount for
each day worked over the period of continuous
service.

• not paid as a casual and was not paid the appro-
priate minimum weekly rate for each week
worked.

• not provided with annual leave and loading.
• not paid accrued annual leave upon termination.
• not paid for public holidays not worked.
• not paid the appropriate rate for public holidays

worked.

• not paid the appropriate rate for weekends
worked.

• not paid fares and travel allowance.
• not paid severance pay.
• not given the appropriate superannuation contri-

bution.
• not given the appropriate payment in lieu of no-

tice.”
(See pages 21-22 of the appeal book (hereinafter referred
to as “AB”).)

6 The respondent maintained that there was no employment
relationship. The learned Industrial Magistrate found that
there was an employment relationship and that finding
was not in issue upon this appeal.

7 Further and alternatively, the respondent made the
following allegations that Mr La Guidara was—
“

• not engaged to perform work described by the
terms of the award.

• not performing the work of a labourer assisting a
tradesperson in the work of tiling on construc-
tion work.

• not entitled to adult rates of pay.
• not entitled to be paid as a full time employee.
• not entitled to be paid the minimum weekly rate

for each week worked.
• not entitled to annual leave and loading and had

no accrued leave on termination.
• not entitled to be paid for public holidays not

worked.
• not entitled to be paid for public holidays alleg-

edly worked.
• not entitled to reasonable pay in lieu of notice.
• not entitled to severance pay.
• not entitled to have superannuation contributions

made.”
(See pages 21-22 (AB).)

8 The respondent also relied on Clause 45(1) of the award
and s.5 of the Minimum Conditions of Employment Act
1993 (hereinafter referred to as “the MCE Act”).

Facts
9 In about April 1997, when Mr La Guidara was aged 16

years old and was about to turn 17 years old, he was
unemployed, having left his previous employment as a
tiler’s labourer, in which capacity he was employed for
about one year. He wished to be employed and his parents
wished him to enter into a tiling apprenticeship. His
parents contacted the respondent, who comes from the
same town in Italy as Mr La Guidara’s mother. They asked
the respondent to take their son on as an apprentice. The
respondent agreed to take Mr La Guidara on trial for a
two week period to assess his suitability as an apprentice.
That trial period was successfully completed and the
respondent agreed to take on Mr La Guidara as an
apprentice and to obtain the necessary documents for
execution to bring the apprenticeship into being. However,
the respondent never did and no apprenticeship was ever
entered into.

10 The undisputed evidence was that Mr La Guidara worked
for the respondent on a weekly basis and that his only
time off work was when he was sick or when the
respondent was away on holidays. The work carried out
by Mr La Guidara was the same work which he had carried
out in his previous employment. The work was carried
out at private houses, at houses under construction and
other premises.

11 On some occasions, when Mr La Guidara presented
himself at the respondent’s home to go to work, he was
told that there was no work available and would have to
return home. He started work at 7.00 am and sometimes
earlier at 6.00 am. When he started early, he finished at
2.30 pm, but later if he started at 7.00 am. He was absent
from work a couple of times due to illness, but received
no pay for sick leave.
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12 Mr La Guidara was unable to recall whether he worked
less than 8 hours on any day. He worked Mondays to
Fridays and sometimes on weekends as well. He worked
on some public holidays, but not all. He worked always
under the control and direction of the respondent, never
alone on site and he never laid tiles.

13 He was paid by cheque into his bank account, not always
on time and sometimes a week late. Superannuation
payments were made. Tax was deducted from the wages
paid to him, but he was informed that the deductions were
calculated on the wrong basis.

14 Mr La Guidara was clearly unable to remember when
various breaks from work occurred, nor the days on which
he was sick and off work. He was unable to testify to the
number of hours which he worked on any one day, saying
that he worked eight hours per day for over half the time
and less than eight hours per day for a quarter of the
time. He was unable to identify which Saturdays or
Sundays he worked or how many hours which he worked
on the weekend; nor could he identify which public
holidays he worked.

15 Most of the work at private houses was renovation work.
It was clear from his father’s evidence that the respondent
did not obtain the documents which it was necessary to
execute to institute an apprenticeship. After three months,
nothing was done and the respondent told Mr La
Guidara’s father that it was unnecessary for Mr La Guidara
to have a ticket and that he could stay on as a labourer.
The original offer of a job was as an apprentice.

16 Mr Keith Charles Brown gave evidence of calculations
of the amount of underpayments, based on Mr La
Guidara’s bank records, PPS tax statements and
superannuation records and evidence of conclusions of
times worked.

No Case to Answer Submissions
17 The submission by the respondent, the defendant at first

instance, to the Industrial Magistrate at first instance was
that Mr La Guidara had not proved that—

(a) He was an employee;
(b) He was employed in a calling to which the award

applied;
(c) He was employed without the consent of the un-

ion;
(d) He was entitled to specific benefits under the

award; and
(e) He did not receive those benefits.

FINDINGS AT FIRST INSTANCE
18 The learned Industrial Magistrate, having heard the

evidence of Mr La Guidara and his father, Mr Carmelo
La Guidara, as well as Mr Brown, the agent for the
appellant, as to certain calculations of wages and amounts
not paid, in deciding that there was no case to answer,
made the following findings—

(a) That there was an employment relationship.
(b) That the work performed by Mr La Guidara was

that of a labourer assisting a tradesman.
(c) That, notwithstanding the “validity” of Clause

45(1) of the award, the employee’s claim could
not succeed because of the failure to call evidence
of the union’s consent to the employment, given
that the claim was entirely based on Clause 45(1)
.

(d) That the requirement of the union’s consent as a
condition precedent to his employment under the
award was not a condition of employment and
was not affected by the MCE Act.

(e) That no “benefits” had proven to be due under
the award.

19 The learned Industrial Magistrate found no merit in a
number of submissions. He found that it was unnecessary
for him to consider whether the complaint fell within the
calling of “plasterer’s labourer”.

20 The learned Industrial Magistrate found significantly, too,
that three months after the beginning of the employment
relationship, the respondent made it clear that Mr La

Guidara would not be taken on as an apprentice and that
he would continue to work as a labourer, a position which
was reluctantly accepted. The relationship changed at that
point in time, in or about July 1997. Even then, neither
party saw Mr La Guidara as being an apprentice.

21 The learned Industrial Magistrate also found that Clause
45 of the award was neither illegal nor discriminatory.

Clause 45(1) of the Award
22 Clause 45 of the award reads as follows—

“45.—PROHIBITION OF JUNIOR EMPLOYEES
(1) Except as provided in subclauses (2)-(9) inclu-

sive hereof, the employment of junior employees
(except apprentices) on any work which, if per-
formed by an adult employee, would be subject
to the provisions of this award is prohibited un-
less the consent of the union is in each case first
obtained. If any junior employee (except an ap-
prentice) is so employed such employee shall be
paid not less than the rate of pay of an adult per-
forming similar work.

(2) A junior employee employed on work for which
an apprenticeship is provided for in this award
and who is not registered as a probationer pursu-
ant to regulation 6 of the Industrial Training Act
Regulations, shall be paid not less than the wage
prescribed in Clause 8 of this award for an adult
employee performing similar work.

(3) Junior employees may be employed as roof tile
fixers in the proportion of 2 juniors to 1 adult
employee.

 (4) (a) A junior employee employed as a roof tile
fixer shall, upon attaining the age of 20
years, be classed as an improver and be paid
as such, provided that the time worked prior
to his 20th birthday shall be counted as time
worked as an improver.

(b) Notwithstanding subclause (a) hereof, af-
ter 3 years service a junior employee may
request a trade test and if he passes shall
receive full adult rates.

(5) An employee commencing in the industry after
his 20th birthday shall be classed as an improver
and shall be paid as provided in subclause (7)
hereof, provided that after 2 years service an
improver may request a trade test and if he passes
shall receive full adult rates.

 (6) (a) The ordinary rates of pay to be paid to jun-
ior employees shall be in accordance with
the percentages set out below applied to
the sum of the tradesperson’s weekly rate
set out in Clause 8(2)(a) and the appropri-
ate special allowance prescribed in 8(5).

%
Between 16 and 17 years 42
Between 17 and 18 years 55
Between 18 and 19 years 75
Between 19 and 20 years 88
Over 20 years of age 100

(b) Industry Allowance
Where a junior employee works in circum-
stances which would entitle a tradesperson
to the industry allowance prescribed in
Clause 8(3) the following extra rates, ex-
pressed as a percentage of that industry
allowance, shall be paid.

   %
Between 16 and 17 years 40
Between 17 and 18 years 72
Between 18 and 19 years 95
Over 19 years of age 100

(7) The ordinary rates of pay to be paid to improvers
shall be in accordance with the percentages set
out below applied to the sum of the tradesperson’s
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weekly rate set out in Clause 8(2)(a)—Rates of
Pay and the appropriate special allowance set out
in Clause 8(5).

%
First 6 months’ service 60
Second 6 months’ service 65
Second year of service 75
Third year of service 88
Thereafter 100

(8) Where an improver works in circumstances which
would entitle a tradesperson to the industry al-
lowance prescribed in Clause 8(3) the following
extra rates, expressed as a percentage of that in-
dustry allowance shall be paid.

 %
First 6 months service 40
Second 6 months service 72
Second year of service 95
Third year of service 100

(9) A tool allowance of one-third of the amount pay-
able to a tradesperson shall be paid to a junior
employee or improver in that trade of his first
year of service and of two-thirds of that amount
in his second year of service and of the same
amount as is payable to a tradesperson in the re-
maining period of his service as a junior employee
or improver.”

23 The learned Industrial Magistrate found that, for Mr La
Guidara to succeed in his claim, namely that he be paid
adult rates of pay pursuant to Clause 45(1) of the award,
he must prove as an essential pre-requisite that he was
employed without the consent of the union. The Industrial
Magistrate found that Clause 45(1) prohibits the
employment of junior workers unless the consent of the
union has been first obtained.

24 The clause does not “absolutely prohibit” the employment
of junior workers, but rather requires that the pre-requisite
consent of the union be first obtained. In that regard, the
clause is neither discriminatory or illegal, as it does not
prevent the employment of junior workers, but rather
regulates their employment.

25 If the consent of the union is given, then such junior
workers can be employed and are to be paid at adult rates.

26 The second sentence of the clause cannot be read as a
default provision, permitting the payment of adult rates
regardless of whether the union’s consent has been
obtained. The plain words of Clause 45(1) of the award,
read in the context of the whole of Clause 45, say
otherwise. This is because Clause 8 of the award refers
expressly to adult workers. Clause 45(1) enables junior
workers to be paid the same rate of pay as an adult
performing similar work. There is no provision for junior
wages. Evidence should have been called to prove consent
and it was not.

27 The learned Industrial Magistrate also found that Clause
45(1) of the award is not rendered invalid by s.5 of the
MCE Act.

Lack of Evidence to prove Breach and Underpayment
28 The learned Industrial Magistrate also found that there

was no sufficient evidence that Mr La Guidara worked
the hours which he said he had worked or which
enabled him to say that he was entitled to be paid the
money which he claimed as not being paid. He found
that Mr Brown’s evidence was not evidence going to
proof of these matters.

29 The learned Industrial Magistrate, in the end, found that
Mr La Guidara could not establish, on the balance of
probabilities, that the award applied to his employment
by the respondent. He further found that, even if that could
be established, Mr La Guidara had failed to produce
evidence to establish that he was entitled to adult rates of
pay or other specific benefits under the award and, further,
that he did not receive the benefits to which he was
entitled.

ISSUES AND CONCLUSIONS
30 I wish first to observe that the decision by the Industrial

Court which was appealed against was not a discretionary
decision, as that is defined in Norbis v Norbis (1986) 161
CLR 513 and Coal and Allied Operations Pty Ltd v AIRC
(2000) 74 ALJR 1348 (HC); nor is it, nor should it be,
equated to a claim for contractual benefits under
s.29(1)(b)(ii) of the Act. I say that because there seemed
to be some confusion about the first point in the
submissions for the appellant, and also the risk that some
confusion might arise by the use of the word “benefits”
without my making that point.

31 This was not a matter heard by the Commission in its
exercise of arbitral power, but an application pursuant to
s.83 of the Act which is an application by which it is
alleged that a person has (in this case) contravened or
failed to comply with a provision of an award. There is a
concomitant power in proceedings brought under s.83 of
the Act where there is alleged (and established) a breach
of an award to order to be paid to an employee the amount
which he was entitled to be paid and which he was not
paid.

32 However, the nature of the proceedings are enforcement
proceedings in which a penalty is sought because of the
breach of an award and it is for a complainant to establish
all of those elements which are necessary to prove the
breach of the award which the appellant alleges.

The Award—Clause 45
33 A primary question in this matter was the effect of the

award and, particularly, Clause 45. It was not in dispute
that, at the material times, Mr La Guidara was a junior
worker, subject to Clause 45, engaged in the building
industry. An award must be interpreted as a legal
document (see Norwest Beef Industry Ltd and Derby Meat
Processing Co Ltd v AMIEU 64 WAIG 2124 (IAC)).

34 I therefore propose to attribute to the words of the award
their natural meaning, unless to do so would lead to
absurdity or ambiguity, or would lead to an interpretation
inconsistent with the meaning of the award, read as a
whole. Clause 45(1) must be read in the context of the
whole of Clause 45 and of the award.

35 The scope clause, Clause 3 of the award, applies to
apprentices, to those employed in the construction
industry, as defined. Clause 3 of the award does not
operate to negative Clause 45. It does not, as Clause 45(1)
does, prescribe when junior employees may be employed
on adult rates. The scope clause prescribes, inter alia, what
the industry is. Clause 45(1) of the award forbids the
employment of junior persons in the industry in adult
work without the union’s consent. There is no conflict
between the two.

36 Clause 45(1) prescribes, except as prescribed in Clause
45(2) to (9), that the employment of junior employees
(except apprentices) on any work which, if performed by
an adult employee, would be subject to the provisions of
the award, is prohibited. However, it is plainly not
prohibited where the consent of the union is obtained to
employ. The obtaining of such consent is a condition
precedent to such employment being permitted.
Otherwise, such employment cannot be entered into.

37 Junior employees (but not apprentices), if so employed,
however, shall not be paid less than the rate of pay of an
adult performing similar work. Clause 45(6)(a) and (b)
of the award prescribe a separate set of rates applicable
to junior employees. Therefore, there is one set of rates
of pay applicable to junior employees and one set
applicable to adults.

38 By reading the whole of Clause 45 of the award, one can
ascertain, by reference to wage rates prescribed for
employees from 16 years to 20 years and over, that a
junior employee is one aged under 21 years.

39 It is quite plain that Clause 45(1) does not “absolutely
prohibit” the employment of junior employees. Indeed,
there is specific reference to them and their rates of pay
in Clause 45(6)(a) and (b).

40 Clause 45(1) and (2) regulates one aspect of a junior
employee’s employment, if indeed they are even
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employed to do adult work under the award. They may
be employed to do work which is performed under the
award by an adult employee only with the consent of the
union. That is very important. It means that, since they
are employed in adult positions, they are required to be
paid the adult rate of pay.

41 Thus, junior employees, such as Mr La Guidara was,
cannot be employed in adult positions in lieu of adults
with the prescribed adult rate of pay without the consent
of the union. No such consent is required before junior
employees can be employed and paid their prescribed
junior rates of pay.

42 I do not understand the submission that Clause 45(1) or
(2) is a default clause. There are specific separate
provisions for junior and adult workers in the award. In
any event, Clause 45(1) is very plain in its terms. Junior
employees cannot be employed to do adult work at adult
rates under the award without the consent of the union.
To do so is to commit a breach of Clause 45(1) of the
award.

43 I should also observe that no exception to the requirement
of Clause 45(1) is contained in Clause 45(3) to (9)
inclusive, as was correctly submitted.

44 Clause 45(2) requires some consideration. That clause
provides an exception to the requirement of Clause 45(1).
Clause 45(2) prescribes that a junior employee, i.e. one
under the age of 21 years, who is employed on work for
which an apprenticeship is provided in the award and
who is not registered as a probationer pursuant to
Regulation 6 of the Industrial Training (General
Apprenticeship) Regulations 1981 is to be paid not less
than the wage prescribed in Clause 8 of the award for an
adult worker performing similar work. Of course, Mr La
Guidara was never an apprentice, having never been
registered as such under the Industrial Training Act 1975.

45 The evidence of Mr La Guidara himself, who was a junior
employee, was that he was doing the same work as he
had performed in his previous employment where he was
a tiler’s labourer. By that, he referred to the whole of the
term of his employment, as I understood his evidence.
His father’s evidence was that it was agreed that, in his
son’s employment by the respondent, he was a tiler’s
labourer, at least three months after he started. There was
no evidence as to what an apprentice’s work was under
the award, or that he was performing it at any time. There
was no submission that any apprenticeship was provided
in the award for a tiler’s labourer, nor could there be on a
fair reading of it.

46 There is, in fact, nothing to which the Full Bench were
taken which demonstrates that an apprenticeship is
provided for the work of tilers. Certainly, Mr La Guidara
was not registered as a probationer pursuant to the
Industrial Training Act 1975 or the Industrial Training
(General Apprenticeship) Regulations 1981, or at least
there was no evidence that he was. Clause 45(2) of the
award provided no exception to Clause 45(1), in the
circumstances of this case.

47 The learned Industrial Magistrate was right to find,
therefore, that—

(a) Mr La Guidara was a junior employee of the re-
spondent at all times.

(b) He was never an apprentice.
(c) He was never registered as a probationer.
(d) That he was, at all times, employed doing the

work of a tiler’s labourer which, put at best for
him, was work covered by Clause 7(10) of the
award; although the application of that clause is
not certain.

(e) That the work which he was employed to do was
probably adult work under the award, payable at
adult rates. (If it was not work under the award,
he was not entitled to award rates.)

(f) That there was no evidence that Mr La Guidara
was employed to do that work with the consent
of the union; and it was essential that he prove
that that consent had been obtained pursuant to
Clause 45(1) of the award.

(g) There was no evidence, therefore, that his em-
ployment was not in breach of the award.

(h) Since there was no evidence of consent of the
union, the learned Industrial Magistrate could not
find that he had any right to be employed and
was required to find that it was not proven that
the award and its prescribed benefits applied to
his employment.

48 Indeed, his employment was in breach of the award, but
that does not mean that he was entitled to be paid adult
rates under the award because the requisite consent of
the union was not proven to have been given. Further,
since he was employed contrary to the award, the breaches
alleged and the consequent underpayment claims were
incompetent.

49 It is trite to observe that the onus lay on the appellant to
prove every element of the complaints. There was no proof
that he was entitled under the award to be paid adult rates,
in the absence of the requisite union consent alone.

50 Accordingly, the Industrial Magistrate did not err in
dismissing the complaints for that reason.

Discrimination
51 There was at first instance and before the Full Bench an

attempt to say, as I understand the submission, that Clause
45 of the award was null and void because it was
discriminatory. It was not submitted to the Full Bench
what statutory provision or other law rendered Clause 45
null and void or otherwise inoperative.

52 Further, although the question of the operation of s.34 of
the Act was raised with Mr Brown for the appellant, he
made no submission that the questioning of the validity
or legality of an award of the Commission was being done
in a manner prohibited by s.34(4).

53 S.34(4) of the Act reads as follows—
“Except as provided by this Act, no award, order,
declaration, finding, or proceeding of the President,
the Full Bench, or the Commission shall be liable to
be challenged, appealed against, reviewed, quashed,
or called in question by any court on any account
whatsoever.”

54 The terms of s.34(4) plainly prohibit and prohibited this
sort of submission being made at first instance or before
the Full Bench. In any event, it is not clear, even if I were
wrong in taking that view, what would be the effect of
any other overweening legislation or law. Severance
would not, on the face of it, be possible.

55 I also agree with the Industrial Magistrate’s observation
that Clause 45(1) of the award does not prohibit the
employment of junior employees, as I have observed
above. What it does is to prevent certain persons who are
junior employees being employed to do work at the rate
of adult employees under the award, without the union’s
consent. In other words, it does not enable junior
employees to be employed in lieu of adults without
consent.

56 Given that Clause 45(6)(a) and (b) of the award prescribed
rates particular to junior employees, that is quite within
the scheme of Clause 45.

57 For all of those reasons, there was no establishment at
first instance or before the Full Bench that Clause 45,
read as a whole, contained any illegal or discriminatory
provisions. Indeed, I do not understand what, for the
purposes of this appeal, was meant by “illegal” in this
context.

Proof of Breach
58 I turn now to what was called the question of proof of

breaches, although the question of the application of
Clause 45(1) of the award as an essential part of what
was required to be proved. Indeed, the complaint fell on
the sole factor of the failure to prove union’s consent of
Mr La Guidara’s employment.

59 The evidence of breach required is evidence that Mr La
Guidara, in relation to wages, worked on certain days
and for certain hours and was not paid what the award
required him to be paid.
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60 Alternatively, where the requirement of the award was
that certain events occur or certain acts be done before
there was an obligation on the employer to comply with
certain clauses and pay certain amounts, it was necessary
to prove that those events had occurred and the conditions
precedent to payment prescribed in the award had been
complied with.

61 In the submissions made by Mr Brown, Mr La Guidara
maintained that he was entitled to be paid for 38 hours
per week, whether he worked or not. He relied on Clause
13 of the award. Clause 13 prescribes the ordinary hours
to be worked which shall be 38 hours per week, in the
prescribed provisions for a four week cycle, Monday to
Friday inclusive, with 19 days of eight hours each between
the hours of 7.00 am and 6.00 pm.

62 It was submitted to the learned Industrial Magistrate that,
on a proper reading of Clause 8(1), 8(4) and 35 of the
award, an employee is entitled to be paid only for the
hours worked. In my opinion, Clause 8(1), read with
Clause 8(4), Clause 13 and Clause 35, leads to the
conclusion, on a fair reading, that Mr La Guidara had to
work 38 hours in any given five consecutive days of work
in order to claim 38 hours pay for the full week.

63 Exceptions to these arise in the case of inclement weather
(see Clause 19 of the award), in very limited
circumstances, and in the case of work not being available
when the employee presents for work.

64 The evidence which was before His Worship did not
establish what days were worked or the hours worked on
any given day. There was evidence about a general pattern
of hours worked, but it was quite insufficient to establish
when Mr La Guidara worked the hours he worked or,
most significantly, that he worked 38 hours in any week
or, more particularly, 38 hours in any given five
consecutive days.

65 Mr La Guidara claimed that, where he worked less than
five days in any given week, he was entitled to be paid
casual rates. I would, first of all, say that, if his inability
to work was due to work not being available when he
presented himself, then there was provision for payments
and the lack of availability of work did not make him a
casual employee.

66 His own evidence, in any event, was clear evidence of a
continuing employment relationship. A casual employee
is defined to mean an employee who is employed for a
period of less than five days, exclusive of overtime (see
Clause 7(2) of the award). Mr La Guidara was never so
employed; he was employed as an employee on an
ongoing basis with some interruptions in respect of which
he may have even been entitled to remuneration.

67 The submission on behalf of Mr La Guidara was that,
having regard to Clauses 7(2) and 8(15) of the award,
any consecutive period worked for less than five days or
where the break was between one period of employment
and another, then he ceased employment and was entitled
to pay in lieu of notice, casual rates of pay, holiday pay
and other benefits.

68 First, as I have said, he does not fit the definition of casual
employee, for the reasons expressed above.

69 Second, because an employee works for less than five
days, that does not change his status to that of a casual
employee (see the provision for lost time and inclement
weather in the award). I have already referred to the
definition of “casual employee” in Clause 7(2) of the
award.

70 As a result, Clause 8(15) of the award was quite
inapplicable. Further, there was no evidence of the days
of the week worked, what or how many public holidays
were worked or not worked, so that claims as to breach
relating to those days or times are simply not proven.

71 It is quite clear that Mr Brown’s evidence related to
assumptions as to days worked or not worked. He did
not know. His calculations could have no more force than
that and the relevance of his calculations can only stand
on their relating to evidence of the days and hours actually
worked. Mr Brown could not say that. Indeed, Mr La
Guidara could not and did not give such evidence.

72 I now deal with the complaint that there was an error in
not ordering the payment of severance pay, as it was
described. I am not sure what is meant by “severance
pay”. If the claim is for pro rata annual leave in accordance
with Clause 22 of the award, there is no evidence that Mr
La Guidara was entitled, in that he did not work and was
not paid holiday pay for some holidays and did work on
others and was not paid at the proper rate (see Clause 17
of the award).

73 It is not clear in the evidence, in any event, what he was
not paid and of what breach any such non payment was
proof. There was, therefore, no evidence that the breaches
alleged to have occurred in the particulars actually
occurred and, no breach having been proven, there was
no case to answer.

74 There being no case to answer, the learned Industrial
Magistrate was required, as a matter of law, to dismiss
the application. There was no proof of and no power to
order that there be a payment to Mr La Guidara of any
underpayment.

75 I would add further that there was a submission on behalf
of the appellant that the matters considered in the reasons
for decision as to proof of breach of the award were not
canvassed because of lack of opportunity. That was, on a
fair reading of the transcript, simply not the case.

76 I would emphasise that the application failed, in any event,
because of the failure to prove compliance with Clause
45(1) of the award.

Minimum Conditions of Employment Act 1993
77 The requirement of the union’s consent before a person

can employ a junior worker and pay that junior worker
adult wages simply does not fall within the definition of
a “minimum condition of employment”, as defined in
s.3(1) of the MCE Act. “Minimum condition of
employment” is defined as follows—

“(a) a rate of pay, or other requirement as to pay, pre-
scribed by this Act;

(b) a condition for leave prescribed by this Act; or
(c) a condition prescribed by Part 5”

78 Clause 45(1) (and Clause 45 itself) of the award is not a
rate of pay prescribed by the MCE Act; it is not a condition
for leave prescribed by the MCE Act; it is not a condition
prescribed by Part 5 of the MCE Act. The learned
Industrial Magistrate was correct to so find.

Age of Majority Act 1972
79 This Act prescribed, by s.5, the age of majority as eighteen

years. The Act, by express prescription (see s.5(7)) does
not apply to affect the construction of any industrial award
, order, termination or agreement and does not, therefore
affect the subject award.

COSTS
80 This was a matter where an application for costs in the

event of dismissal of the appeal as made in the
submissions for the respondent. That application, made
before the appeal is decided, is incompetent.

81 However, I would add, in the hope of assisting the parties,
that unless an application for costs contained more cogent
argument than that put on behalf of the respondent in
this matter, I would make no order.

82 The appellant did not succeed, but the case for the
appellant, as my reasons demonstrate, was not so
obviously untenable that it would not possible succeed,
nor was it manifestly groundless, nor was there no
possibility evident at the outset that there could not be a
good cause of action (see Brailey v Mendex Pty Ltd trading
as Mair and Co Maylands 73 WAIG 26 (FB)).

83 Within the meaning of s.84(3) of the Act, on what has
been submitted, there was nothing on which the Full
Bench could find that costs might be awarded of the appeal
because the Full Bench could not reach the opinion that
the appeal has been frivolously or vexatiously instituted.

84 As I say, such an application for costs can still be made,
heard and determined, as I would order, provided that
notice in writing of such application, supported by written
submissions, is given within 48 hours of the delivery of
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this decision herein. I do note that the parties had
submitted their arguments as if a competent application
for costs had been made. That is a matter for the
respondent, however.

FINALLY
85 I have considered all of the evidence and all of the relevant

material and submissions. The learned Industrial
Magistrate was correct.

86 For all of those reasons, no ground of appeal is made out,
the appeal is not made out and I would dismiss it.

COMMISSIONER A R BEECH—
87 I have read the reasons for decision of His Honour the

President. I agree with those reasons and have nothing to
add.

COMMISSIONER P E SCOTT—
88 I have read the reasons for decision of His Honour the

President. I agree with those reasons and have nothing to
add.

THE PRESIDENT—
89 For those reasons, the appeal is dismissed.
Order accordingly

2001 WAIRC 04157
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ARMANDO LA GUIDARA,

APPELLANT
v.
ANTONINO TRIPOLITANO,
RESPONDENT

CORAM FULL BENCH
HIS HONOUR THE PRESIDENT P J
SHARKEY
COMMISSIONER A R BEECH
COMMISSIONER P E SCOTT

DELIVERED THURSDAY, 15 NOVEMBER 2001
FILE NO/S FBA 30 OF 2001
CITATION NO. 2001 WAIRC 04157
_______________________________________________________________________________

Decision Appeal dismissed.
Appearances
Appellant Mr K C Brown, as agent
Respondent Mr G McCorry, as agent
_______________________________________________________________________________

Order.
This matter having come on for hearing before the Full

Bench on the 24th day of October 2001, and having heard Mr
K C Brown, as agent, on behalf of appellant and Mr G
McCorry, as agent, on behalf of the respondent, and the Full
Bench having reserved its decision on the matter, and reasons
for decision being delivered on the 15th day of November 2001,
wherein it was found that the appeal should be dismissed, it is
this day, the 15th day of November 2001, ordered that appeal
No. FBA 30 of 2001 be and is hereby dismissed.

By the Full Bench,
(Sgd.) P.J. SHARKEY,

[L.S.] President.

COMMISSION IN COURT
SESSION—

Matters dealt with—
HOSPITAL SALARIED OFFICERS’ AWARD 1968.

2001 WAIRC 04120
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES HOSPITAL SALARIED OFFICERS

ASSOCIATION OF WESTERN
AUSTRALIA (UNION OF
WORKERS), APPLICANT

v.

THE BOARD OF MANAGEMENT,
ROYAL PERTH HOSPITAL &
OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S
COLEMAN

COMMISSIONER A R BEECH

COMMISSIONER P E SCOTT

COMMISSION IN COURT SESSION

DELIVERED THURSDAY, 8 NOVEMBER 2001

FILE NO/S P 39 OF 1997

CITATION NO. 2001 WAIRC 04120
_______________________________________________________________________________

Result Amended direction issued
_______________________________________________________________________________

Direction.
WHEREAS this is an application to amend the Hospital Sala-
ried Officers’ Award No 39 of 1968; and

WHEREAS on the 9th day of July 2001, the Commission in
Court Session issued Directions in respect of this matter; and

WHEREAS on the 8th day of November 2001 the Applicant
requested an extension of time until the 30th day of November
2001 in which to comply with Direction number 4; and

WHEREAS on the 8th day of November 2001 the Respond-
ents’ representative advised the Commission in Court Session
that they did not object to the extension of time as sought by
the Applicant;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby directs—

THAT the Applicant shall file and serve any amended
and/or additional witness statements in reply by close of
business on the 30th day of November 2001.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner, 

Commission in court session.
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AWARDS/AGREEMENTS—
Variation of—

BUILDING TRADES (GOLDMINING INDUSTRY)
AWARD

No. 29 & 32 of 1965 & 4 of 1966.

2001 WAIRC 04306
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CONSTRUCTION, MINING,

ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
APPLICANT
v.
LAKE VIEW AND STAR LIMITED &
OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S APPLICATION 1778 OF 2001
CITATION NO. 2001 WAIRC 04306
_______________________________________________________________________________

Result Award Varied
Representation
Applicant Ms L Dowden and Ms J Harrison
Respondents Mr R Gifford
_______________________________________________________________________________

Order.
HAVING HEARD Ms L Dowden on behalf of the Applicant
and Mr R Gifford on behalf of the Respondents, and by con-
sent, the Commission, being satisfied that the claim complies
with the terms of the Wage Fixing Principles set out in the
General Order of the Commission No. 752 of 2001, dated 25
July 2001, hereby, pursuant to the powers conferred on it un-
der the Industrial Relations Act 1979, orders—

THAT the Building Trades (Goldmining Industry)
Award, No. 29 and 32 of 1965 and 4 of 1966 be varied in
accordance with the following Schedule and that such
variation shall have effect from the beginning of the first
pay period commencing on or after the 3rd day of De-
cember 2001.

FURTHERMORE, the Commission by consent of the par-
ties, records the following—

(a) The calculations relating to the allowances varied in
the attached Schedule have been effected as a result
of figures supplied from ABS Catalogue 6401.0 (Ta-
ble 2B), ABS Catalogue 6401.0 (Table 3A), ABS
Catalogue 6401.00 (Table 7A), ABS Catalogue
6401.0 (Table 7G) and ABS Catalogue 6401.00 (Ta-
ble 7I).

(b) Attached following the schedule is Exhibit 1, ten-
dered at hearing, demonstrating the calculation
schedule for the variations sought.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 9.—Wages: Delete subclause (2) of this clause

and insert in lieu thereof the following—
(2) Tool Allowance (per week)

(a) Carpenter 20.90
(b) Painter 5.20

The tool allowance for carpenter and joiner includes an
amount of five cents for the purpose of enabling the em-
ployees to insure their tools against loss or damage by
theft or fire.

2. Clause 17.—Overtime: Delete subclause (6) of this clause
and insert in lieu thereof the following—

(6) When a employee, without being notified on the pre-
vious day, is required to continue working after the
usual knock-off time for more than one hour or (in
the case of a day-worker) after 5.30pm whichever is
the later, he shall be provided with any meal required
or shall be paid $9.30 in lieu thereof.

BUILDING TRADES (GOVERNMENT) AWARD 1968
No. 31A of 1966.

2001 WAIRC 04308
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE CONSTRUCTION, FORESTRY,

MINING AND ENERGY UNION OF
WORKERS, APPLICANT
v.
CONTRACT AND MANAGEMENT
SERVICES & OTHERS,
RESPONDENTS

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S APPLICATION 1830 OF 2001
CITATION NO. 2001 WAIRC 04308
_______________________________________________________________________________

Result Award Varied
Representation
Applicant Ms L Dowden and Ms J Harrison
Respondents Ms A Davison
_______________________________________________________________________________

Order.
HAVING HEARD Ms L Dowden on behalf of the Applicant
and Ms A Davison on behalf of the Respondents, and by con-
sent, the Commission, being satisfied that the claim complies
with the terms of the Wage Fixing Principles set out in the
General Order of the Commission No. 752 of 2001, dated 25
July 2001, hereby, pursuant to the powers conferred on it un-
der the Industrial Relations Act 1979, orders—

THAT the Building Trades (Government) Award 1968,
No. 31A of 1966 be varied in accordance with the fol-
lowing Schedule and that such variation shall have effect
from the beginning of the first pay period commencing
on or after the 3rd day of December 2001.

FURTHERMORE, the Commission by consent of the par-
ties, records the following—

(a) The calculations relating to the allowances varied in
the attached Schedule have been effected as a result
of figures supplied from ABS Catalogue 6401.0 (Ta-
ble 2B), ABS Catalogue 6401.0 (Table 3A), ABS
Catalogue 6401.00 (Table 7A), ABS Catalogue
6401.0 (Table 7G) and ABS Catalogue 6401.00 (Ta-
ble 7I).

(b) Attached following the schedule is Exhibit 1, ten-
dered at hearing, demonstrating the calculation
schedule for the variations sought.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.
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 Schedule.
1. Clause 9.—Wages: Delete subclause (2) of this clause

and insert in lieu thereof the following—
(2) Tool Allowance (Per Week)

$
(a) Bricklayers and Stoneworkers 14.80
(b) Plasterers 17.20
(c) Carpenters and Joiners 20.90
(d) Plumbers 20.90
(e) Painters and Sign-writers 5.20
(f) Glaziers 5.20
(g) Stonemasons: The employer shall supply all

necessary tools for the use of stonemasons,
except when engaged on building construc-
tion, when the worker, if required to supply
his/her own tools, shall receive a tool allow-
ance at the rate of $1.60 per week.

NOTE 1: The tool allowance prescribed in paragraphs (a),
(b), (c) and (d) of this subclause each include an amount of
six cents for the purpose of enabling the employees to insure
their tools against loss or damage by theft or fire.

NOTE 2: The abovenamed allowances shall not be paid
where the employer supplies an employee with all necessary
tools.

2. Clause 14A.—Fares and Travelling Time (Other than Dis-
tant Work):

(a) Delete subclause (1)(a) and (b) of this clause and
insert in lieu thereof the following—

(a) Within a radius of 50 km from such depot
$13.30 per day.

(b) Subject to the provisions of subclause (2)
hereof, work performed at places beyond a
radius of 50 km from the permanent depot
shall be deemed to be distant work, unless the
employer and the employees, with the con-
sent of the union, agree in any particular case
that the travelling allowance for such work
shall be paid under this clause in which case
an additional allowance of 65 cents per kilo-
metre shall be paid for each kilometre in excess
of the 50 kilometre radius;

(b) Delete subclause (5) of this clause and insert in lieu
thereof the following—

(5) For travelling during working hours from and
to the employer’s place of business or from
one job to another, a worker shall be paid by
the employer at ordinary rates. The employer
shall pay all fares and reasonable expenses in
connection with such travelling. Provided that
if an employer requests the worker to use his
own vehicle, the employer shall pay a car al-
lowance of not less than 73 cents per kilometre
for each kilometre the worker travels in re-
sponse to such request.

3. Clause 14B.—Fares and Travelling—Plumbers—
(a) Delete subclauses (2) and (3) of this clause and in-

sert in lieu thereof the following—
(2) Travel beyond defined radius: When working

on jobs beyond the defined radius from the
centre (as defined) the fares as defined and
one-quarter of an hour’s travelling time plus
an allowance for travelling time calculated at
the ordinary time rate of pay for the time re-
quired to travel to the job site and back from
and to the defined radius and calculated at
speed not exceeding the legal speed limit with
a minimum payment of a quarter of an hour
for each such journey. Where an employee
provides his own transport, an additional al-
lowance of 14 cents per kilometre shall be
payable for the distance involved in travelling
beyond the defined radius and return thereto,
which shall compensate for any fares incurred
by public transport.

(3) Transport during working hours: Where an
employee is required by an employer to travel
to any other job site during the course of his
daily engagement he shall be paid all fares
necessarily incurred, except where transport
is provided by the employer to and from such
site, and all time spent in such travel shall be
regarded as time worked.

Provided that where an employer requests an em-
ployee to use his own car to effect such a transfer
and such employee agrees to do so the employee
shall be paid an allowance at the rate of 73 cents per
kilometre.

(b) Delete subclause (5)(a) of this clause and insert in
lieu thereof the following—

(a) Radius and Fares—The radius shall be 50 kilo-
metres and the fares shall be $8.90 per day.

4. Clause 15.—Apprentices: Delete subclause (14) of this
clause and insert in lieu thereof the following—

(14) On the completion of the probationary period an ap-
prentice shall be supplied with tools as selected by
the foreman up to the value of—
Carpentry and Joinery—  $
Joiners Shop 192.20
Other 209.20
Plumbing 181.10
Painting, Signwriting and Glazing 58.40
Bricklaying 130.00
Plastering 143.60

5. Clause 19.—Overtime: Delete subclause (6) of this clause
and insert in lieu thereof the following—

(6) Any employee who is required to continue working
for more than two hours after his usual knock-off
time on any day shall be supplied by the employer
with a reasonable meal, or in lieu of such meal, shall
be paid an allowance of $9.30 for a meal.

Provided that this subclause shall not apply to a worker who
has been notified on the previous day that he would be re-
quired to work such overtime.

6. Clause 29.—Distant Work:
(a) Delete subclause (1)(c)(i), (ii) and (iv) of this clause

and insert in lieu thereof the following—
(c) (i) An employee who is obliged un-

der paragraph (a) of this subclause
to camp at or reasonably close to
the site of the work and is not pro-
v ided  f ree  wi th  food  and
accommodation referred to in the
said paragraph, shall be paid an al-
lowance of $65.85 per week or
$2.40 per day for any period of
employment less than one week.
This allowance shall be reduced by
$32.90 per week, or $1.46 per day
where the aforesaid rate applies in
all cases where the employer at his
own costs provides the employee
with both a proper mess room and
the  cooking of  the  employees
food.

(ii) The weekly rate of $65.85 and the
aforementioned deduction of $32.90
shall apply notwithstanding that em-
ployee may return to his home at
weekend.
Provided that such employee does not
absent himself without just cause from
the job for any of the ordinary work-
ing hours or reasonable overtime
required in such week otherwise a de-
duction of $2.02 per day may be made
for each non working day and ordinary
working day not fully worked in that
week up to the maximum allowance
prescribed.
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(iv) The weekly allowance for an employee
working north of latitude 26 degrees
and camped 20 miles or more from the
nearest town shall be increased to
$16.89 in cases where the employee is
obliged to batch.

(b) Delete subclause (1)(d) of this clause and insert in
lieu thereof the following—

(d) A deduction of $2.02 per day may be made in
respect of any employee coming under the
provisions of paragraph (c) of this subclause
for any absence coming within the provision
of subclause (3) hereof, or for any absence of
the employee on leave without pay.

(c) Delete subclause (2)(b) of this clause and insert in
lieu thereof the following—

(b) Subject to the provisions of this subclause the
employer shall pay all costs incurred by an
employee in travelling to and from a job to
which paragraph (a) of subclause (1) hereof
refers from and to the place of engagement.
Such costs shall be limited to fares, which shall
include sleeping berth accommodation, where
such is reasonably necessary, transport of
tools, meal money at the rate of $3.50 for each
ordinary meal actually and reasonably re-
quired and paid for by the employee during
such travelling and payment for travelling time
(which shall include time waiting for trans-
port connections and also ordinary working
hours not worked after the employee has ar-
rived at the job destination and made himself
available for work) at ordinary time rates with
a maximum of eight hours for any one day.
Provided that any employee who is dismissed
for misconduct, or who, within one week of
commencing work, is dismissed for incom-
petence shall forfeit all rights under this
subclause and any costs already incurred un-
der this subclause by the employer in respect
of that employees travel to the job shall, to
the extent that the same have not been satis-
fied by deductions from his wages made by
the employer under paragraph (d) of this
subclause, where that paragraph is applicable,
remain a debt due from the employee to the
employer and the amount thereof shall be re-
tainable or recoverable by the employer from
the employee in the same way as the debt re-
ferred to in subclause (d) of this clause.

COCKBURN CEMENT LIMITED AWARD 1991
A14 of 1991.

2001 WAIRC 04230
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES COMMUNICATIONS, ELECTRICAL,

ELECTRONIC, ENERGY,
INFORMATION, POSTAL,
PLUMBING, AND ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH,
APPLICANT
v.
COCKBURN CEMENT LIMITED,
THE AUSTRALIAN WORKERS’
UNION, WEST AUSTRALIAN
BRANCH, INDUSTRIAL UNION OF
WORKERS, CONSTRUCTION,
MINING, ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DELIVERED THURSDAY, 22 NOVEMBER 2001
FILE NO/S APPLICATION 1585 OF 2001
CITATION NO. 2001 WAIRC 04230
____________________________________________________________________________

Result Award Varied
____________________________________________________________________________

Order.
WHEREAS on 4 September 2001 the Applicants applied for
an order pursuant to the Industrial Relations Act, 1979; and

WHEREAS on 15 November 2001 the Commission con-
ducted conciliation proceedings between the parties whereat
the Commission was advised that the matter was by consent
and records the following at the request of the parties—

(a) The wage rates at Clause 5.—Wages have been ad-
justed by consent for Arbitrated Safety Net Increases.

(b) The allowances at Clause 12.—Shift Work and
Clause 34.—Special Rates and Provisions of the
award have been adjusted by consent for Arbitrated
Safety Net Increases totalling $176.00 (fortnight)
arising from State Wage Case Decisions. The key
classification award rate used was that for a “Grade
4 Tradesperson” prior to the awarding of Arbitrated
Safety Net Increases—$1,111.00.

(c) Meal allowances at Clause 30.—Morning and Meal
Break of the award have been adjusted by consent
for movements in CPI from the quarter ending June
1997 up to and including the quarter ending June
2001. The index used was CPI : Food : Meals Out
and Take Away Foods.

NOW THEREFORE having heard Ms C Bowden and with
her Mr C Young on behalf of the Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing And Al-
lied Workers Of Australia, Engineering And Electrical Division
WA Branch, The Merchant Service Guild of Australia, West-
ern Australian Branch, Guild of Workers and The Australian
Manufacturing Workers Union, Mr N Hodgson on behalf of
the Transport Workers Union of Australia, and Mr M K Dwyer
on behalf of the Respondent, and by consent, the Commis-
sion pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Cockburn Cement Limited Award 1991 be
varied in accordance with the following Schedule and
that such variation shall have effect from the first pay
period commencing on or after 15 November 2001.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 5.—Wages:

A. Delete subclause (1) of this clause and insert in lieu
thereof the following—

(1) Rates of Pay—
(a) The wage rates and classifications in

this award are the result of a substan-
tial restructuring of provisions in the
awards which this award replaces. They
represent one of the means for provid-
ing improved efficiency and
performance in the production, main-
tenance and distribution operations of
the company.

(b) The objective of the classification and
wages provisions of this award is to
provide the basis for an equitable ca-
reer path opportunity for all employees
aimed at providing a flexible and pro-
ductive workforce which can, with
appropriate training, efficiently meet
the operational and maintenance needs
of the employer. An additional objec-
tive is to also provide work and a
working environment which is satis-
fying for employees.
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(c) The total wage payable in this
subclause shall be inclusive of all over
award, site allowances, dirt and disabil-
ity allowances, metal trades allowances
or any other allowance or payment not
provided for in Clause 34.—Special
Rates and Provisions.
The rates of pay in this award include
arbitrated safety net adjustments avail-
able since December 1993, under the
Arbitrated Safety Net Adjustment Prin-
ciple.
These arbitrated safety net adjustments
may be offset against any equivalent
amount in the rate of pay received by
employees since 1 November 1991
above the rate prescribed in the Award,
except where such absorption is con-
trary to the terms of an industrial
agreement.
Increases in rates of pay otherwise
made under the State Wage Case Prin-
ciples, excepting those resulting from
enterprise agreements, are not to be
used to offset arbitrated safety net ad-
justments.

(d) The total wage payable fortnightly to
all adult employees with more than two
years service with the company, except
Woodman Point Dredging Operators,
shall be—

Classification Fortnightly Relativity ASNA per Total per
Wage  to Grade 4 fortnight fortnight

$  % $    $

Grade 1 977.70 88 176.00 1153.70
2 1022.10 92 176.00 1198.10
3 1066.60 96 176.00 1242.60
4 1111.00 100 176.00 1287.00
5 1155.40 104 176.00 1331.40
6 1199.90 108 176.00 1375.90
7 1244.30 112 176.00 1420.30
8 1288.80 116 176.00 1464.80

(e) The total wage payable fortnightly to
all Woodman’s Point Dredging Opera-
tors with more than two years service
with the Company shall be—

Dredging Fortnightly Relativity Fortnightly Fortnightly
Operator Wage  Grade 4 to ASNA Total

$  % $    $

1 1177.10 88 176.00 1353.10
2 1230.60 92 176.00 1406.60
3 1284.10 96 176.00 1460.10
4 1337.60 100 176.00 1513.60

(f) For the first two years of service with
the Company an employee shall be
paid 95% of his/her respective grade.
Where an employee has previous ex-
perience with the Company in the two
years prior to re-engagement, this may
be taken into consideration as part of
the first two years of service.

B. Delete subclauses (4) and (5) of this clause and in-
sert in lieu thereof the following—

(4) Apprentices—
(a) The total wage payable fortnightly to all

apprentices, expressed as a percentage
of the Classification Grade 5 of para-
graph (1)(d) of this clause shall be—

Fortnightly Relativity ASNA Total
Wage  to Grade 5

$  % $    $

Four Year Term
First year 485.30 42 73.90 559.20
Second year 635.50 55 96.80 732.30
Third year 866.60 75 132.00 998.60
Fourth year 1016.80 88 154.90 1171.70

(b) Adult Apprenticeship
The total wage payable fortnightly to
all first and second year adult appren-
tices shall be not less than the Grade 1
Classification rate, and for third year
adult apprentices not less than 88% of
the Grade 5 Classification rate ex-
pressed in paragraph (1)(d) of this
clause.

(5) Junior Employees working in the chemical labora-
tory or clerical areas—
Wage per fortnight expressed as a percentage of the
Classification Grade 1 of paragraph (1)(d) of this
clause.

Fortnightly Relativity Fortnightly Total
Wage to Grade 1 ASNA Fortnightly

$  % $    $

Under 16 years
of age 391.10 40 70.40 461.50

16 years of age 488.80 50 88.00 576.80
17 years of age 586.90 60 105.60 692.50
18 years of age 684.40 70 123.20 807.60
19 years of age 782.10 80 140.80 922.90
20 years of age 879.90 90 158.40 1038.30

2. Clause 12.—Shift Work: Delete subclause (4) of this
clause and insert in lieu thereof the following—

(4) (a) Subject to the provision of paragraphs (5)(a)
and 5(b) of this clause, a shift employee when
on day, afternoon or night shift, shall be paid
for such shift, an allowance of $17.84.

(b) Employees engaged on the Off Peak Milling
roster shall be paid a shift allowance of $26.76.

3. Clause 30.—Morning and Meal Break: Delete subclause
(5) of this clause and insert in lieu thereof the following—

(5) An employee required to work overtime for more
than two hours shall be supplied with a meal by the
Company or be paid $7.95 for a meal and, if owing
to the amount of overtime worked after a further 4
hours a second or subsequent meal is required the
employee shall be supplied with each such meal by
the Company or be paid $5.30 for each meal so re-
quired.
The provisions of this subclause do not apply in re-
spect of any period of overtime for which the
employee has been notified of the requirement on
the previous day or earlier, or when the employee
has already left work or is called in from home.

4. Clause 34.—Special Rates and Provisions: Delete
subclauses (3) and (4) of this clause and insert in lieu thereof
the following—

(3) Electrical Licence Allowance
An Electrician-Special Class or an Electrical Fitter
who holds and, in the course of his/her employment
may be required to use a current “A” Grade or “B”
Grade licence issued pursuant to the relevant regu-
lation in force on the 28th day of February 1978, (as
amended), under the Electricity Act 1945, shall be
paid an allowance of $31.85 per fortnight.

(4) First Aid Certificate
An employee holding a current St John Ambulance
Occupational First Aid Certificate or equivalent and
who is appointed by the Company to perform first
aid duties, shall be paid $30.10 per fortnight.
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EGG PROCESSING AWARD 1978
R42 of 1978.

2001 WAIRC 04169
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FOOD PRESERVERS’ UNION OF

WESTERN AUSTRALIA, UNION OF
WORKERS, APPLICANT
v.
WESTERN AUSTRALIAN EGG
MARKETING BOARD,
RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 15 NOVEMBER 2001
FILE NO APPLICATION 1679 OF 2001
CITATION NO. 2001 WAIRC 04169
_______________________________________________________________________________

Result Award varied
Representation
Applicant Mr T Pope
Respondent Mr D West
_______________________________________________________________________________

Order.
HAVING heard Mr T Pope on behalf of the Applicant and Mr
D West on behalf of the Respondent, and by consent, I the
undersigned, pursuant to the powers conferred by the Indus-
trial Relations Act 1979 do hereby order—

THAT the Egg Processing Award 1978 as amended be
further varied in accordance with the following Schedule
with effect from the beginning of the first pay period com-
mencing on or after 18 September 2001.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

Schedule.
1. Clause 8.— Overtime: Delete subclause (3) (a) of this

clause and insert in lieu the following—
(3) (a) Where an employee is required to work over-

time for more than two hours, without being
notified on the previous day or earlier that he/
she will be so required to work, shall be sup-
plied with a meal by the employer or paid
$7.40 for a meal. If the amount of overtime
required to be worked necessitates a second
or subsequent meal, the employee shall be
provided such a meal or be paid the amount
of $5.05 for each second or subsequent meal.

ELECTRICAL CONTRACTING INDUSTRY AWARD
No. R 22 of 1978.

2001 WAIRC 04234
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CEPU PLUMBING DIVISION WA

BRANCH, APPLICANT
v.
THE ELECTRICAL CONTRACTORS’
ASSOCIATION OF WESTERN
AUSTRALIA (UNION OF
EMPLOYERS), RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED THURSDAY, 22 NOVEMBER 2001
FILE NO/S APPLICATION 1594 OF 2001
CITATION NO. 2001 WAIRC 04234
____________________________________________________________________________

Result Award Varied
____________________________________________________________________________

Order.
WHEREAS on 4 September 2001 the Applicant applied for
an order pursuant to the Industrial Relations Act, 1979; and

WHEREAS on 15 November 2001 the Commission con-
ducted conciliation proceedings between the parties whereat
the Commission was advised that the matter was by consent
and records the following at the request of the parties—

(a) The allowances at Clause 18.—Special Rates and
Provisions, Clause 27.—Grievance Procedure and
Special Allowance and First Schedule—Wages of
the award have been adjusted by consent for Arbi-
trated Safety Net Increases totalling $15.00 arising
from the 2001 State Wage Case decisions. The key
classification award rate used was that for an ‘Elec-
trical Installer/Fitter’ prior to the awarding of 2001
Arbitrated Safety Net Increase—$540.30.

(b) Meal allowances at Clause 12.—Overtime of the
award have been adjusted by consent for movements
in CPI from the quarter ending June 2000 up to and
including the quarter ending June 2001. The index
used was CPI : Food : Meals out and Take-away
Foods.

(c) Car and Travelling Allowances at Clause 19.—Car
Allowance, Clause 20.—Allowance for Travelling
and Employment in Construction Work, Clause
21.—Distant Work, and Clause 30.—Special Provi-
sions—Western Power subclauses (2) to (5) of the
award have been adjusted by consent for movements
in CPI from the quarter ending June 2000 up to and
including the quarter ending June 2001. The index
used was CPI : Perth : Transportation.

(d) Living away from home allowance at Clause 30.—
Special Provisions—Western Power subclause (6)
of the award has been adjusted by consent as per the
National Metal and Engineering On-site Construc-
tion Industry Award 1989.

NOW THEREFORE having heard Ms C Bowden on behalf
of the Applicant and Mr S Foy on behalf of Ralph M Lee and
Others, and by consent, the Commission pursuant to the pow-
ers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the Electrical Contracting Industry Award R22
of 1978 be varied in accordance with the following Sched-
ule and that such variation shall have effect on or after 15
November 2001.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule
1. Clause 12.—Overtime: Delete paragraph (e) of subclause

(2) of this clause and insert in lieu thereof the following—
(e) (i) An employee required to work overtime for

more than two hours without being notified
on the previous day or earlier that he/she will
be so required to work overtime shall be sup-
plied with a meal by the employer or be paid
$8.80 for such meal and for a second or sub-
sequent meal if so required.

(ii) No such payments shall be made to any em-
ployee living in the same locality as his/her
place of work who can reasonably return home
for such meals.

(iii) If an employee to whom subparagraph (i) of
paragraph (e) of subclause (2) hereof applies
has, as a consequence of the notice referred to
in that paragraph, provided himself/herself with
a meal or meals and is not required to work
overtime or is required to work less overtime
than the period notified, he/she shall be paid
for each meal provided and not required, $8.80.

2. Clause 18.—Special Rates and Provisions: Delete this
clause and insert in lieu thereof the following—

(1) Height Money: An employee shall be paid an al-
lowance of $1.90 for each day on which he/she works
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at a height of 15.5 metres or more above the nearest
horizontal plane, but this provision does not apply
to linespersons.

(2) Dirt Money: An employee shall be paid an allow-
ance of 39 cents per hour when engaged on work of
an unusually dirty nature where clothes are neces-
sarily unduly soiled or damaged or boots are unduly
damaged by the nature of the work done.

(3) Grain Dust: Where any dispute arises at a bulk grain
handling installation due to the presence of grain
dust in the atmosphere and the Board of Reference
determines that employees employed under this
award are unduly affected by that dust, the Board
may, subject to such conditions as it deems fit to
impose, fix an allowance or allowances not exceed-
ing 65 cents per hour.

(4) Confined Space: An employee shall be paid an al-
lowance of 46 cents per hour when, because of the
dimensions of the compartment or space in which
he/she is working, he/she is required to work in a
stooped or otherwise cramped position or without
proper ventilation.

(5) Diesel Engine Ships: The provisions of subclauses
(2) and (4) of this Clause do not apply to an em-
ployee when he/she is engaged on work below the
floor plates in diesel engine ships, but he/she shall
be paid an allowance of 65 cents per hour whilst so
engaged.

(6) Boiler Work: An employee required to work in a
boiler which has not been cooled down shall be paid
at the rate of time and one-half for each hour or part
of an hour so worked in addition to any allowance
to which he may be entitled under subclauses (2)
and (4) of this clause.

(7) Hot Work: An employee shall be paid an allowance
of 39 cents per hour when he/she works in the shade
in any place where the temperature is raised by arti-
ficial means to between 46.1 and 54.4 degrees
Celsius.

(8) (a) Where, in the opinion of the Board of Refer-
ence, the conditions under which work is to
be performed are, by reason of excessive heat,
exceptionally oppressive, the Board may—

 (i) fix an allowance, or allowances, not ex-
ceeding the equivalent of half the
ordinary rate;

 (ii) fix the period (including a minimum
period) during which any allowance so
fixed is to be paid; and

(iii) prescribe such other conditions, relat-
ing to the provision of protective
clothing or equipment and the granting
of rest periods, as the Board sees fit.

(b) The provisions of paragraph (a) of this
subclause do not apply unless the tempera-
ture in the shade at the place of work has been
raised by artificial means beyond 54.4 degrees
celsius.

(c) An allowance fixed pursuant to paragraph (a)
of this subclause includes any other allowance
which would otherwise be payable under this
clause.

(9) Percussion Tools: An employee shall be paid an al-
lowance of 22 cents per hour when working a
pneumatic riveter of the percussion type and other
pneumatic tools of the percussion type.

(10) Chemical, Artificial Manure and Cement Works:
An employee other than a general labourer, in chemi-
cal, artificial manure and cement works shall, in
respect of all work done in and around the plant
outside the machine shop, be paid an allowance cal-
culated at the rate of $9.56 per week. The allowance
shall be paid during overtime but shall not be sub-
ject to penalty additions. An employee receiving this
allowance is not entitled to any other allowance un-
der this Clause.

(11) Abattoirs: An employee employed in and about
an abattoir shall be paid an allowance calculated
at the rate of $12.64 per week. The allowance
shall be paid during overtime but shall not be
subject to penalty additions. An employee receiv-
ing this allowance is not entitled to any other
allowance under this Clause.

(12) Phosphate Ships: An employee shall be paid an
allowance of 56 cents for each hour he/she works
in the holds ‘tween decks of ships which, imme-
diately prior to such work, have carried
phosphatic rock but this subclause only applies
if and for as long as the holds and ‘tween decks
are not cleaned down.

(13) An employee who is sent to work on any gold
mine shall be paid an allowance of such amount
as will afford him a wage not less than he would
be entitled to receive pursuant to the award which
would apply to him if employed by the gold mine
concerned.

(14) An employee who is required to work from a ladder
shall be provided with an assistant on the ground
where it is reasonably necessary for the employee’s
safety.

(15) The work of an electrical fitter or mechanic shall
not be tested by an employee of a lower grade.

(16) Special Rates Not Cumulative: Where more than one
of the disabilities entitling an employee to extra rates
exists on the same job, the employer shall be bound
to pay only one rate, namely—the highest for the
disabilities so prevailing. Provided that this subclause
shall not apply to Confined Space, Dirt Money,
Height Money, or Hot Work, the rates for which are
cumulative.

(17) Protective Equipment—
(a) An employer shall have available a sufficient

supply of protective equipment (as, for exam-
ple, goggles (including anti-flash goggles),
glasses, gloves, mitts, aprons, sleeves, leg-
gings, gum boots, ear protectors, helmets, or
other efficient substitutes thereof) for use by
his employees when engaged on work for
which some protective equipment is reason-
ably necessary.

(b) An employee shall sign an acknowledgement
when he receives any article of protective
equipment and shall return that article to the
employer when he has finished using it or on
leaving his employment.

(c) An employee to whom an article of protective
equipment has been issued shall not lend that
article to another employee and if he does both
he and the other employee shall be deemed
guilty of wilful misconduct.

(d) An article of protective equipment which has
been used by an employee shall not be issued
by the employer to another employee until it
has been effectively sterilised, but this para-
graph only applies where sterilisation of the
article is practicable and is reasonably neces-
sary.

(e) Adequate safety gear (including insulating
gloves, mats and/or shields where necessary)
shall be provided by the employer for employ-
ees required to work on live electrical
equipment.

(18) (a) The employer shall, when practicable, provide
a waterproof and secure place, on each job,
for the safe-keeping of an employee’s tools
when not in use.

(b) The employer shall indemnify an employee
in respect of any tools of the employee stolen,
if the employer’s failure to comply with this
subclause is a material factor in contributing
to the stealing of the tools.
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(19) An employee holding either a Third Year First Aid
Medallion of the St. John Ambulance Association
or a “C” Standard Senior First Aid Certificate of the
Australian Red Cross Society, appointed by the em-
ployer to perform first aid duties shall be paid $7.56
per week in addition to his/her ordinary rate.

(20) Tool Allowance—
(a) Where an employer does not provide a trades-

man or an apprentice with the tools ordinarily
required by that tradesman or apprentice in
the performance of his work as a tradesman
or apprentice, the employer shall pay an al-
lowance as prescribed in the First
Schedule—Wages, Clause 5, for the purpose
of such tradesman or apprentice supplying and
maintaining tools ordinarily required in the
performance of his work as a tradesman or
apprentice. The tools shall be, or comparable
to, those as listed hereunder.

Electrical Installers Electrical
and Fitters Installers/Fitters

ANY THREE OF
Tool Box and Lock Dumpy Screwdriver
200mm./8" Insulated 156mm./6" Insulated
Pliers Screwdriver
180mm./7" Side Cutters 200mm./8" Insulated
200mm./8" Long Nose Screwdriver
Pliers 250mm./10" Screw-
300mm./12" Adjustable driver
Spanner 300mm./12" Screw-
200mm./8" Adjustable driver
Spanner 100mm./4" Screw-
Set Spanners 3mm./1/8" driver
to 12mm./1/2"
Philips Screwdrivers (2) ANY TWO OF
Wire Stripper Multigrips
Hacksaw Frame 250mm./10" Stilsons
Keyhole Saw Vice Grips
2m. Tape Measure
Knife ANY TWO OF
 250mm./10" Tin Snips Gimpy, or Ball Pean
Cold Chisel Hammer
Wood Chisel 1 kg./2 lb. Hammer
Centre Punch
Set of Allen Keys
Tap Wrench
Electrical Fitters
Set of 4 Tube Spanners
Set 4 Whit. Tube Spanners
Set Metric Spanners 8 to 18mm.

(b) A tradesman or apprentice shall replace or pay
for any tools supplied by his employer if lost
through his negligence.

(c) Payment of the tool allowance to an appren-
tice shall cease if the apprentice has not
equipped himself with such tools by the com-
mencement of the final year of apprenticeship
and shall not be recommenced until such time
as the required tools have been acquired by
the apprentice and the employer has been no-
tified accordingly.

(d) An employer shall provide for the use of a
tradesman or an apprentice all necessary power
tools, special purpose tools and precision
measuring instruments.

(21) Nominee: A licensed electrical installer or fitter who
acts as a nominee for an electrical contractor shall
be paid an allowance of $46.93 per week.

(22) Amenities—
On construction work the employer shall provide,
subject to the considerations noted hereunder, a

reasonable site accommodation of a standard which
will enable the employees to enjoy a clean, insect
free atmosphere including the provision of heating
or air conditioning as is necessary, suitable food stor-
age space, hot water and pie warmer, for smoko and
lunches.
The above provisions will only be required where
the employer employs five or more employees lo-
cated on site for a continuous period exceeding two
months.

(23) Any dispute under this clause may be determined
by the Board of Reference.

3. Clause 19.—Car Allowance: Delete this clause and insert
in lieu thereof the following—

Where an employee is required and authorised to use
his/her own motor vehicle in the course of his/her duties
he/she shall be paid an allowance of 61.69¢ per kilome-
tre travelled. Notwithstanding anything contained in this
Clause the employer and the employee may make any
other arrangement as to car allowance not less favour-
able to the employee.

4. Clause 20.—Allowance for Travelling and Employment
in Construction Work: Delete subparagraph (a) of subclause
(2) and insert in lieu thereof the following—

(a) On jobs measured by radius from the General Post
Office, Perth situated within the area of—

Per Day
$

(i) Up to and including 50 kilometre
radius 13.30
OR

(ii) Over 50 kilometres up to and
including 60 kilometre radius 16.90
OR

(iii) Over 60 kilometres up to and
including 75 kilometre radius 25.90
OR

(iv) Over 75 kilometres up to and
including 90 kilometre radius 36.70
OR

(v) Over 90 kilometres up to and
including 105 kilometre radius 47.50

5. Clause 21.—Distant Work—
A. Delete subclause (6) of this clause and insert in lieu

thereof the following—
(6) An employee to whom the provisions of

subclause (1) of this Clause apply shall be paid
an allowance of $26.00 for any weekend that
he/she returns to his/her home from the job
but only if—

(a) He/she advises the employer or his/her
agent of their intention no later than
the Tuesday immediately preceding the
weekend in which he/she so returns;

(b) He/she is not required to work during
that weekend;

(c) He/she returns to the job on the first
working day following the weekend;
and

(d) The employer does not provide or of-
fer to provide suitable transport.

B. Delete subclause (9) of this clause and insert in lieu
thereof the following—

(9) Where an employee, supplied with the board
and lodging by his/her employer, is required
to live more than 800 metres from the job the
employee shall be provided with suitable
transport to and from that job or be paid an
allowance of $11.50 per day provided that
where the time actually spent in travelling ei-
ther to or from the job exceeds 20 minutes,
that excess travelling time shall be paid for at
ordinary rates whether or not suitable trans-
port is supplied by the employer.
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6. Clause 27.—Grievance Procedure and Special Allowance:
Delete subclause (3) of this clause and insert in lieu thereof
the following—

(3) (a) Subject to paragraph (e) of this subclause, a
special allowance of $23.35 per week shall be
paid as a flat amount each week except where
direct action takes place.

(b) Provided that a general combined union meet-
ing called by the Unions W.A., or any absence
declared by the Commission under Section 44
as being an authorised absence, shall not be
regarded as non-adherence to the disputes pro-
cedure Clause or affect the payment of this
allowance.

(c) In the event of the need for a meeting not cov-
ered by the circumstances outlined by the
above, a Union Official shall give 24 hours’
notice to the employer and the reason for the
meeting and $23.35 shall be paid.

(d) Any time which an employee is absent from
work on annual leave, public holidays, be-
reavement leave or paid sick leave shall not
affect the payment of this allowance.

(e) An apprentice shall be paid a percentage of
$23.35 being the percentage which appears
against his/her year of apprenticeship set out
in subclause (4) of the First Schedule—Wages.

7. Clause 30.— Special Provisions—Western Power: De-
lete this clause and insert in lieu thereof the following

(1) This Clause shall apply to any employee who is en-
gaged on construction work being carried out for
the Western Power Corporation at Kwinana or Muja.

(2) In addition to the wage otherwise payable to an em-
ployee pursuant to the provisions of this award an
employee (other than an apprentice) shall be paid—

(a) $1.65 per hour for each hour worked if em-
ployed at Muja;

(b) $1.00 per hour for each hour worked if em-
ployed at Kwinana;

(3) (a) An employee to whom Clause 20.—Allow-
ance for Travelling and Employment in
Construction Work applies and who is engaged
on construction work at Muja shall be paid—

(i) An allowance of $13.30 per day if he/
she resides within a radius of 50 kilo-
metres from the Muja Power Station;

(ii) An allowance of $35.95 per day if he/
she resides outside that radius;

in lieu of the allowance prescribed in the said
Clause.

(b) Where transport to and from the job is sup-
plied by the employer from and to a place
mutually agreed upon between the employer
and the employee half the above rates shall be
paid provided that the conveyance used for
such transport is equipped with suitable seat-
ing and weather proof covering.

(4) In addition to the allowance payable pursuant to
subclause (6) of Clause 21.—Distant Work of this
award an employee to whom that Clause applies shall
be paid $22.55 on each occasion upon which he/she
returns home at the weekend but only if—

(a) He/she has completed three months’ continu-
ous service with the employer;

(b) He/she is not required for work during the
weekend;

(c) He/she returns to the job on the first working
day following the weekend;

(d) The employer does not provide or offer to pro-
vide suitable transport;

and such payment shall be deemed to compensate
for a periodical return home at the employer’s ex-
pense.

(5) An employee to whom Clause 21.—Distant Work
of this award applied and who proceeds to construc-
tion work at Muja from his/her home where located
within a radius of 50 kilometres from the General
Post Office, Perth—

(a) Shall be paid an amount of $61.05 and for
three hours at ordinary rates in lieu of the ex-
penses and payment prescribed in subclause
(3) of the said Clause; and

(b) In lieu of the provisions of subclause (4) of
the said Clause, shall be paid $61.05 and for
three hours at ordinary rates when his/her serv-
ices terminate if he/she has completed three
months continuous service;

and the provisions of subclause (3) and subclause
(4) of Clause 21.—Distant Work shall not apply to
such an employee.

(6) (a) A worker to whom the provisions of Clause
21.—Distant Work of this Award, applies who
work at Muja and who elects not to live in
Construction Camp Accommodation shall,
subject to paragraph (b) of this subclause, be
paid a living-out allowance at the rate of
$308.50  per week to meet the expenses rea-
sonably incurred by him/her for board and
lodging.

(b) (i) The allowance prescribed in paragraph
(a) shall only apply to a worker while
he continues to live with his spouse (in-
cluding de facto) in accommodation
provided by himself.

(ii) The accommodation shall be of a rea-
sonable standard.

(iii) The employee shall continue to main-
tain his original residence.

(iv) Workers on site at Muja as at Septem-
ber 18, 1984 shall advise their
employer not later than October 3,
1984 of their intention to avail them-
selves of the provisions of this
subclause.

(v) The employee shall satisfy the em-
ployer, upon request, that his
circumstances meet the requirements
of this subclause.

(vi) Any dispute as to the application of this
Clause shall be subject to discussion
between the employer and the Union
and, failing agreement, shall be referred
to a Board of Reference for determi-
nation.

(c) Provided that the provisions of subclause (6)
of Clause 21.—Distant Work of this Award
shall not apply.

8. First Schedule—Wages: Delete subclauses (3), (5), (6),
(9), (10) and (11) of this Schedule and insert in lieu thereof—

(3) Leading Hands—In addition to the appropriate rates
shown in subclause (2) hereof a leading hand shall
be paid—

(a) If placed in charge of not less
than three and not more than ten
other employees $19.65

(b) If placed in charge of more than
ten and not more than twenty
other employees $30.00

(c) If placed in charge of more than
twenty other employees $38.65

(5) Tool Allowance—
(a) In accordance with the provisions of subclause

(20) of Clause 18.—Special Rates and Provi-
sions of this award the tool allowance to be
paid is—

(i) $11.30 per week to such tradesperson,
or
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(ii) In the case of an apprentice a percent-
age of $11.30 being the percentage
which appears against his/her year of
apprenticeship set out in subclause (4)
of this schedule.

(b) Any tool allowance paid pursuant to paragraph
(a) of this subclause shall be included in, and
form part of, the ordinary weekly wage pre-
scribed in this Clause.

(6) Construction Allowance—
(a) In addition to the appropriate rates of pay prescribed

in this Clause an employee shall be paid—
(i) $34.80 per week if he/she is engaged

on the construction of a large indus-
trial undertaking or any large civil
engineering project.

(ii) $31.35 per week if he/she is engaged
on a multi-storeyed building but only
until the exterior walls have been erected
and the windows completed and a lift
made available to carry the employee
between the ground floor and the floor
upon which he/she is required to work.
A multi-storeyed building is a building
which, when completed, will consist of
at least five storeys.

(iii) $18.45 per week if he/she is engaged
otherwise on construction work falling
within the definition of construction
work in Clause 5.—Definitions of this
Award.

(b) Any dispute as to which of the aforesaid al-
lowances applies to particular work shall be
determined by the Board of Reference.

 (9) Licence Allowance—
A tradesperson who holds and in the course of his/
her employment may be required to use a current
“A” Grade or “B” Grade licence issued pursuant to
the relevant regulation in force at the date of this
Award under the Electricity Act, 1945, shall be paid
$16.55 per week.

(10) Commissioning Allowances—
An “Electrician Commissioning” as defined shall be
paid at the rate of $25.30 per week in addition to
rates prescribed in this schedule.

ELECTRICAL, ENGINEERING AND BUILDING
TRADES (WEST AUSTRALIAN NEWSPAPERS

LIMITED) AWARD, 1988
No. A17 of 1985.

2001 WAIRC 04256
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES COMMUNICATIONS, ELECTRICAL,

ELECTRONIC, ENERGY,
INFORMATION, POSTAL,
PLUMBING, AND ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH
AND OTHERS, APPLICANT
v.
WESTERN AUSTRALIAN
NEWSPAPERS LIMITED ,
RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED WEDNESDAY, 28 NOVEMBER 2001
FILE NO/S APPLICATION 1687 OF 2001
CITATION NO. 2001 WAIRC 04256
_______________________________________________________________________________

Result Award Varied
_______________________________________________________________________________

Order.
WHEREAS on 19 September 2001 the Applicant applied for
an order pursuant to the Industrial Relations Act, 1979; and

WHEREAS on 20 November the Commission listed the
matter for hearing by consent, and;.

WHERREAS at that hearing the Commission by consent of
the parties, records the following—

(a) The allowances at First schedule—Wages of the
award and Clause 21.—Special Provisions subclause
(1) have been adjusted by consent for Arbitrated
Safety Net Increases totalling $15.00 arising from
the 2001 State Wage Case decisions. The key classi-
fication award rate used was that for a C10
Tradesperson (including supplementary and addi-
tional payments) prior to the awarding of 2001
Arbitrated Safety Net Increase—$587.30.

(b) Meal allowances at Clause 10.—Overtime of the
award has been adjusted by consent for movements
in CPI from the quarter ending June 2000 up to and
including the quarter ending June 2001. The index
used was ‘CPI : Food : Meals out and Take-away
Foods’.

(c) Clause 19.—Fares and Travelling; Clause 20.—Dis-
tant Work of the award, have been adjusted by
consent for movements in CPI from the quarter end-
ing June 2000 up to and including the quarter ending
June 2001. The index used was ‘CPI : Perth : Trans-
portation’.

NOW THEREFORE having heard Ms K Bowden on behalf
The Automotive, Food, Metals, Engineering Printing and Kin-
dred Industries Union of Workers and Ms L Dowden on behalf
of the The Western Australian Builders’ Labourers’, Painters
and Plasterers Union of Workers and The Construction, For-
estry, Mining and Energy Union of Workers and Mr R Joyce
on behalf of the Respondent, and by consent, the Commis-
sion pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the Electrical, Engineering and Building Trades (West
Australian Newspapers Limited) Award, 1988 (No. A17 of
1985) be varied in accordance with the following schedule
and that such variation shall have effect from the first pay
period commencing on or after 20 November 2001.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

 Schedule
1. Clause 10.—Overtime: Delete subclause (6) of this Clause

and insert in lieu therof the following—
(6) Where an employee is entitled to a meal break pur-

suant to subclause (13) of this clause; and
(a) The employee has worked two hours or more

of overtime immediately before any interme-
diate or night shift or immediately after a day
shift, such employee will receive at least a 30
minute unpaid meal break and be paid meal
money of $8.75.

(b) Where an employee works overtime that is
continuous with their normal rostered shift and
they work two hours or more overtime with-
out a meal break, they will receive a 30 minute
meal break which will be paid for at the ap-
propriate overtime rate.

2. Clause 19.—Fares and Travelling: Delete this Clause and
insert in lieu thereof the following—

Where an employee is required to work away from their
shop, the following provisions shall apply—

(1) The employee shall be paid fares of $12.60 per
day.

(2) Where the employer requests the employee to use
their own vehicle to transfer from one site to an-
other and the employee agrees, an amount of
$0.58 per kilometre shall be paid.
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3. Clause 20.—Distant Work: Delete subclause (2) of this
Clause and insert in lieu there of the following—

(2) Where an employee is required to use their own ve-
hicle for distant work the employer shall insure that
employee’s vehicle for the duration of the journey
and pay the employee $0.65 per kilometre.

4. Clause 21.—Special Rates and Provisions: Delete
subclause (1) of this Clause and insert in lieu thereof the fol-
lowing—

(1) An employee shall be paid an allowance of $3.30
per shift, or $1.95 per half shift, when engaged on
work of an unusually dirty nature where clothes are
necessarily unduly soiled or damaged or boots are
unduly damaged by the nature of the work done or
when, because of the dimensions of the compart-
ment or space in which he/she is working, he/she is
required to work in a stooped or otherwise cramped
position, or without proper ventilation.

5. First Schedule—Wages: Delete subclauses (3)
A: Delete subclauses (3) and insert in lieu thereof the fol-

lowing—
(3) Responsibility Payment

An Engineering or Electrical Tradesperson, Special
Class Electrician or Electronic Tradesperson or
Building Tradesperson required to work when su-
pervisory staff are not on duty shall receive the
additional flat payment per shift—

(a) Saturday $ 7.26
(b) Sunday $14.23

B: Delete subclauses (4) and insert in lieu thereof the fol-
lowing—

(2) In addition to the appropriate total wage prescribed
in this schedule, a leading hand in charge of not less
than three or more other employees shall be paid
$42.51 per week.

C: Delete subclauses (5) and insert in lieu thereof the fol-
lowing—

(5) An Industrial Electronics Tradesperson, an Electri-
cian—Special Class, an Electrical fitter and/or
Armature Winder or an Electrical installer who holds,
and in the course of this employment may be re-
quired to use, a current “A” Grade or “B” Grade
licence issued pursuant to the relevant regulation in
force on the 28th day of February, 1978 under the
Electricity Act 1945 shall be paid an allowance of
$16.19 per week.

ELECTRICAL TRADES (SECURITY ALARMS
INDUSTRY) AWARD

No. R27 of 1979.
2001 WAIRC 04235

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY,
INFORMATION, POSTAL,
PLUMBING, AND ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH,
APPLICANT
v.
CHUBB ELECTRONIC SECURITY,
WORMALD SECURITY CONTROLS,
METROPOLITAN SECURITY
SERVICES, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DELIVERED THURSDAY, 22 NOVEMBER 2001
FILE NO/S APPLICATION 1598 OF 2001
CITATION NO. 2001 WAIRC 04235
____________________________________________________________________________

Result Award Varied
____________________________________________________________________________

Order.
WHEREAS on 5 September 2001 the Applicant applied for
an order pursuant to the Industrial Relations Act, 1979; and

WHEREAS on 15 November 2001 the Commission
conducted conciliation proceedings between the parties
whereat the Commission was advised that the matter was
by consent and records the following at the request of the
parties—

(a) The allowances at Clause 15.—Special Rates and
Provisions and Clause 28.—Wages of the award,
have been adjusted by consent for Arbitrated Safety
Net Increases totalling $13.00 arising from the 2001
State Wage Case decision. The key classification
award rate and supplementary payment used was that
for a ‘Group B Serviceperson’ prior to the awarding
of 2001 Arbitrated Safety Net Increase—$487.20.

(b) Meal allowances at Clause 11.—Overtime of the
award, have been adjusted by consent for movements
in CPI from the quarter ending June 2000 up to and
including the quarter ending June 2001. The index
used was CPI : Food : Meals out and Take-away
Foods.

(c) Car and Travelling Allowances at Clause 16.—Car
Allowance and Clause 18.—Distant Work,
subclauses (4) and (5) of the award, have been ad-
justed by consent for movements in CPI from the
quarter ending June 2000 up to and including the
quarter ending June 2001. The index used was CPI :
Perth : Transportation.

NOW THEREFORE having heard Ms C Bowden on behalf
of the Applicant and Mr M Borlase on behalf of the
Respondent, and by consent, the Commission pursuant to the
powers conferred on it under the Industrial Relations Act, 1979,
hereby orders—

THAT the Electrical Trades (Security Alarms Indus-
try) Award 1980 (No. R 27 of 1979) be varied in
accordance with the following Schedule and that such
variation shall have effect on and from the first pay pe-
riod commencing on or after 15 November 2001.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule
1. Clause 11.—Overtime: Delete paragraph (f) of

subclause (3) of this clause and insert in lieu thereof the
following—

(f) Subject to the provisions of paragraph (g) of this
subclause, an employee required to work overtime
for more than two hours shall be supplied with a
meal by the employer or be paid $8.40 for a meal
and, if owing to the amount of overtime worked, a
second or subsequent meal is required he/she shall
be supplied with each such meal by the employer or
be paid $5.70 for each meal so required.

2. Clause 15.—Special Rates and Provisions: Delete this
clause and insert in lieu thereof the following—

(1) Height Money: An employee shall be paid an al-
lowance of $1.92 for each day on which he/she works
at a height of 15.5 metres or more above the nearest
horizontal plane but this provision does not apply to
linespersons nor to riggers and splicers on ships or
buildings.

(2) Dirt Money: An employee shall be paid an allow-
ance of 40 cents per hour when engaged on work of
an unusually dirty nature where clothes are neces-
sarily unduly soiled or damaged or boots are unduly
damaged by the nature of the work done.

(3) Confined Space: An employee shall be paid an al-
lowance of 48 cents per hour when, because of the
dimensions of the compartment or space in which
he/she is working, he/she is required to work in a
stooped or otherwise cramped position or without
proper ventilation.
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(4) Hot Work: An employee shall be paid an allowance
of 40 cents per hour when he/she works in the shade
in any place where the temperature is raised by arti-
ficial means to between 46.1 and 54.4 degrees
celsius.

(5) (a) Where, in the opinion of the Board of Ref-
erence, the conditions under which work
is to be performed are, by reason of exces-
sive heat, exceptionally oppressive, the
Board may—

 (i) fix an allowance, or allowances, not
exceeding the equivalent of half the
ordinary rate;

 (ii) fix the period (including a minimum
period) during which any allowance so
fixed is to be paid; and

(iii) prescribe such other conditions, relat-
ing to the provision of protective
clothing or equipment and the grant-
ing of rest periods, as the Board sees
fit.

(b) The provisions of paragraph (a) of this
subclause do not apply unless the tempera-
ture in the shade at the place of work has been
raised by artificial means beyond 54.4 degrees
celsius.

(c) An allowance fixed pursuant to paragraph (a)
of this subclause includes any other allowance
which would otherwise be payable under this
clause.

(6) Percussion Tools—
An employee shall be paid an allowance of 24 cents
per hour when working a pneumatic rivetter of the
percussion type and other pneumatic tools of the per-
cussion type.

(7) An employee who is required to work from a ladder
shall be provided with an assistant on the ground
where it is reasonably necessary for the worker’s
safety.

(8) An employee shall not be required to enter any es-
tablishment alone if it is outside the trading hours of
that establishment and subject to an alarm condi-
tion.

(9) Where an employee is required in the normal course
of his work to use a torch, such torch shall be sup-
plied and maintained by the employer.

(10) Where an employee is required in the performance
of his work to hold a licence under the Security
Agents Act he shall, after twelve months continuous
service with his employer, be reimbursed by that
employer the cost of obtaining such licence and
thereafter the cost of its renewal each year.

(11) Special Rates Not Cumulative—
Where more than one of the disabilities entitling an
employee to extra rates exists on the same job, the
employer shall be bound to pay only one rate,
namely—the highest for the disabilities so prevail-
ing. Provided that this subclause shall not apply to
confined space, dirt money, height money, or hot
work, the rates for which are cumulative.

(12) Protective Equipment—
(a) An employer shall have available a sufficient

supply of protective equipment (as, for exam-
ple, goggles (including anti-flash goggles),
glasses, gloves, mitts, aprons, sleeves, leg-
gings, gum boots, ear protectors, helmets, or
other efficient substitutes thereof) for use by
his employees when engaged on work for
which some protective equipment is reason-
ably necessary.

(b) An employee shall sign an acknowledgement
when he receives any article of protective
equipment and shall return that article to the
employer when he has finished using it or on
leaving his employment.

(c) An employee to whom an article of protective
equipment has been issued shall not lend that
article to another employee and if he does both
he and that other employee shall be deemed
guilty of wilful misconduct.

(d) An article of protective equipment which has
been used by an employee shall not be issued
by the employer to another employee until it
has been effectively sterilised but this para-
graph only applies where sterilisation of the
article is practicable and is reasonably neces-
sary.

(e) Adequate safety gear (including insulating
gloves, mats and/or shields where necessary)
shall be provided by employers for employ-
ees required to work on live electrical
equipment.

(13) An employee, holding a Third Year First Aid Me-
dallion of the St. John Ambulance Association or a
“C” Standard Senior First Aid Certificate of the Aus-
tralian Red Cross Society, appointed by the employer
to perform first aid duties shall be paid $7.85 per
week in addition to his ordinary rate.

(14) A Serviceperson—Special Class, a Serviceperson or
an Installer who holds, and in the course of his/her
employment may be required to use, a current “A”
Grade or “B” Grade Licence issued pursuant to the
relevant regulation in force on the 28th day of Feb-
ruary, 1978 under the Electricity Act 1945 shall be
paid an allowance of $16.20 per week.

(15) Any dispute under this clause may be determined
by the Board of Reference.

3. Clause 16.—Car Allowance: Delete subclause (3) of
this clause and insert in lieu thereof the following—

(3) A year for the purpose of this clause shall commence
on 1 July and end on 30 June next following.

RATES OF HIRE FOR USE OF EMPLOYEE’S OWN
VEHICLEON EMPLOYER’S BUSINESS

MOTOR CAR
Area and Details Engine Displacement

(in Cubic Centimetres)
Over  Over  1600cc

2600cc 1600cc  & under
- 2600cc

Rate per Kilometre (Cents)
Metropolitan Area 64.5 57.6 50.1
South West Land Division 66.0 59.0 51.4
North of 23.5° South Latitude 72.3 65.1 56.7
Rest of the State 67.9 61.0 52.9

Motor Cycle (In All Areas) 22.1 Cents per Kilometre

4. Clause 18.—Distant Work: Delete subclauses (4) and
(5) of this clause and insert in lieu thereof the following—

(4) An employee to whom the provisions of subclause
(1) of this clause apply shall be paid an allowance of
$26.90 for any weekend that he/she returns to his/
her home from the job but only if—

(a) The employee advises the employer or the
employer’s agent of their intention no later
than the Tuesday immediately preceding the
weekend in which the employee so returns;

(b) The employee is not required for work during
that weekend;

(c) The employee returns to the job on the first
working day following the weekend; and

(d) The employer does not provide or offer to pro-
vide suitable transport.

(5) Where an employee, supplied with board and lodg-
ing by the employer, is required to live more than
800 metres from the job the employee shall be pro-
vided with suitable transport to and from that job or
be paid an allowance of $11.95 per day provided
that where the time actually spent in travelling ei-
ther to or from the job exceeds 20 minutes, that
excess time shall be paid for at ordinary rates whether
or not suitable transport is supplied by the employer.
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5. Clause 28.—Wages:
A. Delete paragraph (a) of subclause (1) of this Clause

and insert in lieu thereof the following—
(1) (a) The ordinary weekly rate of wage pay-

able to adult employees covered by this
Award shall be as follows—

Classification On Supplementary Arbitrated Total
Engagement  Payment Per Safety Net Payment Per

Week   Adjustment Week
Group A Serviceperson
(Special Class) 386.60  51.90  90.00  528.50
Group B Serviceperson 362.80 49.40 88.00 500.20
Group C Installer 362.80 49.40 88.00 500.20
Group D Trades Assistant 310.20 39.30 88.00 437.50

Classification After 12 Supplementary Arbitrated Total
months  Payment Per Safety Net Payment Per

experience Week   Adjustment Week
with the

employer
Group A Serviceperson

(Special Class)  407.30  51.90  90.00  549.20
Group B Serviceperson 384.20 49.40 90.00 523.60
Group C Installer 384.20 49.40 90.00 523.60
Group D Trades Assistant 310.20 39.30 88.00 437.50

B. Delete subclauses (3)—(5) of this clause and insert
in lieu thereof the following—

(3) (a) Where an employer does not provide
a tradesperson with the tools ordinar-
ily required by that tradesperson in the
performance of his/her work as a
tradesperson the employer shall pay a
tool allowance of $11.25 per week to
such tradesperson for the purpose of
such tradesperson supplying and main-
taining tools ordinarily required in the
performance of his/her work as a
tradesperson.

(b) Any tool allowance paid pursuant to
paragraph (a) of this subclause shall be
included in, and form part of, the ordi-
nary weekly wage prescribed in this
Clause.

(c) An employer shall provide for the use
of tradespersons all necessary power
tools, special purpose tools and preci-
sion measuring instruments.

(d) A tradesperson shall replace or pay for
any tools supplied by his employer if
lost through his/her negligence.

(4) (a) In addition to the appropriate rates of
pay prescribed in this Clause an em-
ployee shall be paid—

(i) $36.00 per week if he/she is
engaged on the construction of
a large industrial undertaking or
any large civil engineering
project.

(ii) $32.55 per week if he/she is
engaged in a multi-storeyed
building but only until the ex-
terior walls have been erected
and the windows completed and
a lift made available to carry the
employee between the ground
floor and the floor upon which
he/she is required to work. A
multi-storeyed building is a
building which, when com-
pleted, will consist of at least
five storeys.

(iii) $18.75 per week if he/she is
engaged otherwise on construc-
tion work falling within the
definition of construction work
in Clause 5.—Definitions of
this Award.

(b) Any dispute as to which of the afore-
said allowances apply to particular
work shall be determined by the Board
of Reference.

(c) An allowance paid under this subclause
includes any allowance otherwise pay-
able under Clause 15.—Special Rates
and Provisions of this Award except the
allowance for work at heights, the first
aid allowance and the licence allow-
ance.

(5) Leading Hand: In addition to the appropri-
ate total wage prescribed in subclause (1) of
this clause, a leading hand shall be paid—

(a) If placed in charge of not less than three
and not more than ten other employ-
ees —$20.35

(b) If placed in charge of more than ten
and not more than twenty other em-
ployees —$31.10

(c) If placed in charge of more than twenty
other employees—$40.05

ENGINE DRIVERS’ (GENERAL) AWARD
No. R21A of 1987.

2001 WAIRC 04310
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CONSTRUCTION, FORESTRY,

MINING AND ENERGY UNION
(FEDERAL UNION), APPLICANT
v.
COCA COLA BOTTLERS & OTHERS,
RESPONDENTS

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S APPLICATION 1833 OF 2001
CITATION NO. 2001 WAIRC 04310
_______________________________________________________________________________

Result Award varied
Representation
Applicant Ms L Dowden and Ms J Harrison
Respondents Mr K Dwyer
_______________________________________________________________________________

Order.
HAVING HEARD Ms L Dowden on behalf of the Applicant
and Mr K Dwyer on behalf of the Respondents, and by con-
sent, the Commission, being satisfied that the claim complies
with the terms of the Wage Fixing Principles set out in the
General Order of the Commission No. 752 of 2001, dated 25
July 2001, hereby, pursuant to the powers conferred on it un-
der the Industrial Relations Act 1979, orders—

THAT the Engine Drivers (General) Award No. R14A
of 1977 be varied in accordance with the following Sched-
ule and that such variation shall have effect from the
beginning of the first pay period commencing on or after
the 3rd day of December 2001.

FURTHERMORE, the Commission by consent of the par-
ties, records the following—

(a) The calculations relating to the allowances varied in
the attached Schedule have been effected as a result
of figures supplied from ABS Catalogue 6401.0 (Ta-
ble 2B), ABS Catalogue 6401.0 (Table 3A), ABS
Catalogue 6401.00 (Table 7A), ABS Catalogue
6401.0 (Table 7G) and ABS Catalogue 6401.00 (Ta-
ble 7I).

(b) Attached following the schedule is Exhibit 1, ten-
dered at hearing, demonstrating the calculation
schedule for the variations sought.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.
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Schedule.
1. Clause 8.—Overtime: Delete subclause (3)(b) of this

clause and insert in lieu thereof the following—
   (3) (b) Meal Allowance—

(i) An employee who, without being no-
tified on the previous day or earlier, has
to continue working after the usual
knock-off time for more than two
hours, shall be provided with any meal
required or shall be paid $8.30 for the
first meal and $5.60 for each subse-
quent meal.
Provided that this subclause shall not
apply to an employee residing in the
same locality as his or her employment
who can reasonably return home for a
meal.

(ii) If a worker as a consequence of the no-
tification referred to in (i) above has
provided a meal and is not required to
work less overtime than the period
notified, he or she shall be paid for each
meal provided and not required, the
appropriate prescribed amount.

2. Schedule C—38 Hour Week Provisions: Delete subclause
(3)(f)(i) of this clause and insert in lieu thereof the follow-
ing—

  (3) (f) Meal Allowance—
 (i) Where an employee, without being

notified on the previous day or earlier,
has to continue working after his usual
knockoff time for more than two hours,
he shall be provided with any meal re-
quired or shall be paid $8.30 for a meal
and, if owing to the amount of over-
time worked, a second or subsequent
meal is required he shall be supplied
with each such meal by the employer
or be paid $5.60 for each meal so re-
quired. Provided that this paragraph
shall not apply to an employee resid-
ing in the same locality as his place of
employment who can reasonably re-
turn home for a meal.

ENGINE DRIVERS (GOVERNMENT) AWARD 1983
No. A5 of 1983.

2001 WAIRC 04307
ENGINE DRIVERS (GOVERNMENT) AWARD 1983.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CONSTRUCTION, FORESTRY,
MINING AND ENERGY UNION
(FEDERAL UNION), APPLICANT
v.
BOARD OF MANAGEMENT,
FREMANTLE HOSPITAL & OTHERS,
RESPONDENTS

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S APPLICATION 1828 OF 2001
CITATION NO. 2001 WAIRC 04307
_______________________________________________________________________________

Result Award varied
Representation
Applicant Ms L Dowden and Ms J Harrison
Respondents Ms A Davison
_______________________________________________________________________________

Order.
HAVING HEARD Ms L Dowden on behalf of the Applicant
and Ms A Davison on behalf of the Respondents, and by
consent, the Commission, being satisfied that the claim
complies with the terms of the Wage Fixing Principles set out
in the General Order of the Commission No. 752 of 2001,
dated 25 July 2001, hereby, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, orders—

THAT the Engine Drivers (Government) Award 1983,
No. A5 of 1983 be varied in accordance with the follow-
ing Schedule and that such variation shall have effect from
the beginning of the first pay period commencing on or
after the 3rd day of December 2001.

FURTHERMORE, the Commission by consent of the
parties, records the following—

(a) The calculations relating to the allowances varied in
the attached Schedule have been effected as a result
of figures supplied from ABS Catalogue 6401.0 (Ta-
ble 2B), ABS Catalogue 6401.0 (Table 3A), ABS
Catalogue 6401.00 (Table 7A), ABS Catalogue
6401.0 (Table 7G) and ABS Catalogue 6401.00 (Ta-
ble 7I).

(b) Attached following the schedule is Exhibit 1, ten-
dered at hearing, demonstrating the calculation
schedule for the variations sought.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
Clause 10.—Overtime: Delete subclauses (3)(b)(i) & (ii) of

this clause and insert in lieu thereof the following—
(i) Where an employee without being notified on the

previous day or earlier, has to continue working af-
ter his usual knockoff time for more than two hours,
he shall be provided with a meal or shall be paid
$7.40 for a meal and, if owing to the amount of over-
time worked, a second or subsequent meal is required
he shall be supplied with each such meal by the
employer or be paid $5.30 for each meal so required.
Provided that this paragraph shall not apply to an
employee residing in the same locality as his place
of employment who can reasonably return home for
a meal.
Provided further that an employee who commences
to work overtime before the usual starting time shall,
if the overtime exceeds two hours and is continuous
with his day’s work, be supplied with a meal by his
employer or be paid $7.40 for a meal.

(ii) An employee required to work continuous from 12
midnight to 6.30 a.m. and ordered back to work at
8.00 a.m. the same day, shall be paid $3.70 for break-
fast.

FOODLAND ASSOCIATED LIMITED (WESTERN
AUSTRALIA) WAREHOUSE AWARD 1982

No. A27 of 1982.
2001 WAIRC 04195

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE SHOP, DISTRIBUTIVE AND
ALLIED EMPLOYEES’
ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
FOODLAND ASSOCIATED LIMITED,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 20 NOVEMBER 2001
FILE NO APPLICATION 1613 OF 2001
CITATION NO. 2001 WAIRC 04195
_______________________________________________________________________________
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Result Order issued by consent.
Representation
Applicant Mr T. Pope
Respondent No appearance
_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Pope on behalf of the applicant and
there being no appearance on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, and by consent, hereby or-
ders—

THAT the Foodland Associated Limited (Western Aus-
tralia) Warehouse Award 1982 be varied in accordance
with the following schedule and that such variation shall
have effect from the beginning of the first pay period
commencing on or after the 20th day of November 2001.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.
1. Clause 12.—Meal Money: Delete subclause (1) and (2)

of this clause and insert in lieu thereof the following—
(1) When an employee is required to continue working

after the usual finishing time for more than one hour,
he/she shall be paid $7.95.

(2) When a day shift employee is required to commence
work before the usual starting time by more than
one hour he/she shall be paid $4.65 for the purchase
of any meal required.

2. Clause 29.—Additional Rates for Saturday Work: Delete
this clause and insert in lieu thereof the following—

29.—ADDITIONAL RATES FOR SATURDAY WORK
Hours of work performed before 12 Noon on Saturday
(except in the case of casual employees employed on
Saturday morning only in any week) shall be paid the
following amounts in addition to ordinary rates—

$ 
In the case of adult employees  $3.08
In the case of junior employees  $2.44
or for each week of any cycle of two consecutive
weeks—
In the case of adult employees  $1.54
In the case of junior employees  $1.22

3. Clause 42.—First Aid Officers: Delete this clause and
insert in lieu thereof the following—

42.—FIRST AID OFFICERS
At least one first aid officer shall be appointed by the
employer on each shift and in every warehouse or site.
First aid officers so appointed shall receive a First Aid
Allowance of $7.60 per week.

4. Schedule A—Union Party: Delete this Schedule and in-
sert in lieu thereof the following—

SCHEDULE A—UNION PARTY
The Union party to this award is The Shop, Distributive
and Allied Employees’ Association of Western Australia,
5th Floor, 25 Barrack Street Perth WA 6000.

LIFT INDUSTRY (ELECTRICAL AND METAL
TRADES) AWARD 1973

No. 9 of 1973.
2001 WAIRC 04249

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES COMMUNICATIONS, ELECTRICAL,
ELECTRONIC, ENERGY,
INFORMATION, POSTAL,
PLUMBING, AND ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH
& OTHERS, APPLICANT
v.
KONE ELEVATORS (AUSTRALIA)
PTY LTD, RESPONDENT

CORAM COMMISSIONER J F GREGOR
DELIVERED WEDNESDAY, 28 NOVEMBER 2001
FILE NO APPLICATION 1672 OF 2001
CITATION NO. 2001 WAIRC 04249
_______________________________________________________________________________

Result Award Varied
_______________________________________________________________________________

Order.
WHEREAS on 18 September 2001 the Applicant applied for
an order pursuant to the Industrial Relations Act, 1979; and

WHEREAS on 20 November 2001 the Commission listed
the matter for hearing by consent; and.

WHEREAS at that hearing the Commission by consent of
the parties, records the following—

(a) The allowances at Clause 16.—Special Rates and
Provisions, Clause 28.—Lift Allowance subclause
(1) and First Schedule—Wages subclauses (3) and
(6) of the award, have been adjusted by consent for
Arbitrated Safety Net Increases totalling $15.00 aris-
ing from the 2001 State Wage Case decision. The
key classification award rate used was that for a “Lift
Industry Employee Grade 3” prior to the awarding
of 2001 Arbitrated Safety Net Increase—$507.50.

(b) Meal allowances at Clause 12.—Overtime of the
award, have been adjusted by consent for movements
in CPI from the quarter ending June 2000 up to and
including the quarter ending June 2001. The index
used was CPI : Food : Meals out and Take-away
Foods.

(c) Car and Travelling Allowances at Clause 17.—Car
Allowance, Clause 18.—Fares and Travelling Time
and Clause 19.—Distant Work, subclauses (6) and
(7) of the award, have been adjusted by consent for
movements in CPI from the quarter ending June 2000
up to and including the quarter ending June 2001.
The index used was CPI : Transportation.

NOW THEREFORE having heard Ms C Bowden and with
her Mr C Young on behalf of Communications, Electrical,
Electronic, Energy, Information, Postal, Plumbing Union and
The Automotive, Food, Metals, Engineering Printing and Kin-
dred Industries Union of Workers and Ms C Dorizzi on behalf
of Kone Elevators (Australia) and Others, and by consent, the
Commission pursuant tot the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the Lift Industry (Electrical and Metal Trades)
Award 1973 (No. 9 of 1973) be varied in accordance with
the following Schedule and that such variation shall have
effect from the first pay period commencing on or after
20 November 2001.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.
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Schedule.
1. Clause 12.—Overtime: Delete paragraph (f) of subclause

(3) of this Clause and insert in lieu there of the following—
(f) Subject to the provisions of paragraph (g) of this

subclause, an employee required to work overtime
for more than two hours shall be supplied with a
meal by the employer or be paid $8.40 for a meal
and, if owing to the amount of overtime worked, a
second or subsequent meal is required the employee
shall be supplied with each such meal by the em-
ployer or be paid $5.70 for each meal so required.

2. Clause 16.—Special Rates and Provisions:
A: Delete subclauses (5) and insert in lieu thereof the

following—
(5) An Electrician Special Class, an electrical fit-

ter and/or armature winder or an electrical
installer who holds and, in the course of the
employee’s employment may be required to
use a current “A” or “B” Grade Licence is-
sued pursuant to the relevant regulation in
force on the 28th day of February 1979 under
the Electricity Act, 1945 shall be paid an al-
lowance of $16.13 per week.

B: Delete subclauses (6) and insert in lieu thereof the
following—

(6) An employee holding either a First Aid Me-
dallion of the St John Ambulance Association
or a Senior First Aid Certificate of the Aus-
tralian Red Cross Society, appointed by the
employer to perform first aid duties shall be
paid $7.84 per week in addition to his/her or-
dinary rate.

3. Clause 17.—Car Allowance: Delete subclause (3) of this
Clause and insert in lieu thereof the following—

(3) A year for the purpose of this Clause shall commence
on 1 July and end on 30 June next following.

RATES OF HIRE FOR USE OF EMPLOYEE’S OWN
VEHICLE ON EMPLOYER’S BUSINESS

MOTOR CAR
Area and Details Engine Displacement

(in Cubic Centimetres)
Over  Over  1600cc

2600cc 1600cc  & under
- 2600cc

Rate per Kilometre (Cents)
Metropolitan Area 64.4 57.5 50.0
South West Land Division 65.7 58.9 51.1
North of 23.5° South Latitude 72.3 65.0 56.6
Rest of the State 67.9 60.9 53.1

Motor Cycle (In All Areas) 22.1 Cents per Kilometre

4. Clause 18.—Fares and Travelling Time: Delete subclause
(2) of this Clause and insert in lieu there of the following—

(2) An employee to whom subclause (1) of this clause
does not apply and who is engaged on construction
work or regular repair service and/or maintenance
work shall be paid an allowance in accordance with
the provisions of this subclause to compensate for
excess fares and travelling time from the employ-
ee’s home to his/her place of work and return—

(a) On places within a radius of 50 kilometres
from the GPO, Perth—$13.29 per day.

(b) For each additional kilometre up to 60 kilo-
metres—73 cents per kilometre.

(c) Subject to the provision of paragraph (d)
hereof work performed at places beyond 60
kilometres from the General Post Office, Perth
shall be deemed to be outside work unless the
employer and the employees, with the con-
sent of the Union, agree in any particular case
that the travelling allowance for such work
shall be paid under this Clause, in which case
an additional allowance of 73 cents per kilo-
metre shall be paid for each kilometre in excess
of 60 kilometres radius.

(d) In respect to work carried out from an em-
ployer’s depot situated more than 60

kilometres from the GPO, Perth, the main Post
Office in the town in which such depot is situ-
ated shall be the centre for the purpose of
calculating the allowance to be paid.

(e) Where transport to and from the job is pro-
vided by the employer from and to his/her
depot or such other place more convenient to
the employee as is mutually agreed upon be-
tween the employer and employee, half the
above rates shall be paid; provided that the
conveyance used for such transport is provided
with suitable seating and weatherproof cov-
ering.

5. Clause 19.—Distant Work—
A: Delete subclauses (6) of this Clause and insert in

lieu there of the following—
(6) An employee to whom the provisions of

subclause (1) of this Clause apply shall be paid
an allowance of $27.08 for any weekend the
employee returns home from the job, but only
if—

(a) The employee advises the employer or
the employer’s agent of such intention
not later than the Tuesday immediately
preceding the weekend in which the
employee so returns.

(b) The employee is not required for work
during that weekend;

(c) The employee returns to the job on the
first working day following the week-
end, and

(d) The employer does not provide, or of-
fer to provide, suitable transport.

B: Delete subclause (7) of this clause and insert in lieu
thereof the following—

(7) Where an employee, supplied with board and
lodging by the employer, is required to live
more than 800 metres from the job, the em-
ployee shall be provided with suitable
transport to and from that job or be paid an
allowance of $11.99 per day, provided that
where the time actually spent in travelling ei-
ther to or from the job exceeds 20 minutes,
that excess travelling time shall be paid for at
ordinary rates, whether or not suitable trans-
port is supplied by the employer.

6. Clause 28.—Lift Allowance: Delete subclause (1) of this
clause and insert in lieu thereof the following—

(1) Tradespeople and their assistants who perform
work in connection with the installation, serv-
icing, repairing and/or maintenance of lifts and
escalators, other than in the employer’s work-
shops, shall be paid an amount of $75.44 per
week as a lift industry allowance in consid-
eration of the peculiarities and disabilities
associated with such work and in recognition
of the fact that employees engaged in such
work may be required to perform and/or as-
sist to perform, as the case may be, any of
such work.

7. First Schedule—Wages—
A: Delete subclauses (3) and insert in lieu there of the

following—
(3) Leading Hands—

In addition to the appropriate total wage pre-
scribed in this Clause, a leading hand shall be
paid—

(a) If placed in charge of not less than three
and Not more than ten other employ-
ees—$20.27

(b) If placed in charge of more than ten
and not more than twenty other em-
ployees—$31.02

(c) If placed in charge of more than twenty
other Employees—$39.99



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.3076

B: Delete subclauses (6) and insert in lieu thereof the
following—

(6) (a) Where an employer does not provide
a tradesperson or an apprentice with
the tools ordinarily required by that
tradesperson or apprentice in the per-
formance of his/her work as a
tradesperson or as an apprentice the
employer shall pay a tool allowance
of—

(i) $11.25 per week to such
tradesperson; or

(ii) In the case of an apprentice a
percentage of $11.25 being the
percentage which appears
against his/her years of appren-
ticeship in Clause 3 of this
schedule, for the purpose of
such tradesperson or apprentice
supplying and maintaining
tools ordinarily required in the
performance of his/her work as
a tradesperson or apprentice.

(b) Any tool allowance paid pursuant of
paragraph (a) of this Clause shall be
included in, and form part of, the ordi-
nary weekly wage prescribed in this
schedule.

(c) An employer shall provide for the use
of tradesperson or apprentices all nec-
essary power tools, special purpose
tools and precision measuring instru-
ments.

(d) A tradesperson or apprentice shall re-
place or pay for any tools supplied by
his/her employer if lost through his/her
negligence.

MANUFACTURING CHEMIST AWARD 1976
No. R3 of 1976.

2001 WAIRC 04194
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE FOOD PRESERVERS’ UNION OF

WESTERN AUSTRALIA, UNION OF
WORKERS, APPLICANT
v.
FH FAULDING & CO LTD,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 20 NOVEMBER 2001
FILE NO APPLICATION 1678 OF 2001
CITATION NO. 2001 WAIRC 04194
_______________________________________________________________________________

Result Order issued by consent.
Representation
Applicant Mr T. Pope
Respondent No appearance
_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Pope on behalf of the applicant and
there being no appearance on behalf of the respondent, the Com-
mission, pursuant to the powers conferred on it under the
Industrial Relations Act 1979, and by consent, hereby orders—

THAT The Manufacturing Chemists Award, 1976 be
varied in accordance with the following schedule and that
such variation shall have effect from the beginning of the
first pay period commencing on or after the 20th day of
November 2001.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.
1. Clause 7.—Wages: Delete subclauses (3) and (4) of this

clause and insert in lieu thereof the following—
(3) Leading Hands (per week extra):

In charge of—  $
(a) Less than three other employees 10.98
(b) Not less than three and not more

than ten other employees 22.07
(c) More than ten other employees 32.20
(d) More than twenty other employees 43.55

(4) Additional Rates—
Where an employee is required to drive a fork lift in
the performance of their duties they shall be paid an
additional 37 cents per hour whilst so engaged.

2. Clause 10.—Shift Work: Delete subclause (3) of this
clause and insert in lieu thereof the following—

(3) A shift employee shall, in addition to their ordinary
rate of wage, be paid at the rate of $10.66 per shift
when on afternoon or night shift.

3. Clause 11.—Overtime: Delete subclause (3) of this clause
and insert in lieu thereof the following—

(3) (a) An employee required to work overtime for
more than two hours, without being notified
on the previous day or earlier that they will be
so required to work, shall be supplied with a
meal by the employer or paid $5.45.

(b) If the amount of overtime required to be
worked necessitates a second or subsequent
meal, the employer shall, unless they have
notified the employees concerned on the pre-
vious day or earlier that such a second or
subsequent meal will also be required, pro-
vide such meals or pay an amount of $4.15
for each second or subsequent meal.

(c) If an employee in consequence of receiving
such notice has provided themselves with a
meal or meals and is not required to work
overtime or is required to work less overtime
than notified, they shall be paid the amounts
above prescribed in respect of the meals not
then required.

4. Clause 28.—General Conditions: Delete subclause (2) of
this clause and insert in lieu thereof the following—

(2) Where the conditions of work are such that employ-
ees are unable to avoid their feet becoming
excessively wet, the employer shall, on request, sup-
ply free of charge, rubber boots, or alternatively the
employer may pay the allowance of $1.00 per week.
Boots supplied by the employer shall remain the
property of the employer and shall be returned when
required, in good order and condition, fair wear and
tear excepted. Provided that an employer shall not
be obliged to supply rubber boots to casual employ-
ees but shall pay the allowance referred to above to
any casual employee who regularly wears his/her
own boots and needs to do so to avoid his/her feet
becoming excessively wet.

MONUMENTAL MASONRY INDUSTRY AWARD
1989

No. A36 of 1987.
2001 WAIRC 04309

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CONSTRUCTION, FORESTRY,
MINING AND ENERGY UNION
(FEDERAL UNION), APPLICANT
v.
BELLEVUE MONUMENTAL WORKS
PTY LTD & OTHERS,
RESPONDENTS
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CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S APPLICATION 1831 OF 2001
CITATION NO. 2001 WAIRC 04309
_______________________________________________________________________________

Result Award varied
Representation
Applicant  Ms L Dowden and Ms J Harrison
Respondents Mr K Dwyer
_______________________________________________________________________________

Order.
HAVING HEARD Ms L Dowden on behalf of the Applicant
and Mr K Dwyer on behalf of the Respondents, and by con-
sent, the Commission, being satisfied that the claim complies
with the terms of the Wage Fixing Principles set out in the
General Order of the Commission No. 752 of 2001, dated 25
July 2001, hereby, pursuant to the powers conferred on it un-
der the Industrial Relations Act 1979, orders—

THAT the Monumental Masonry Industry Award 1989,
No. A36 of 1987 be varied in accordance with the fol-
lowing Schedule and that such variation shall have effect
from the beginning of the first pay period commencing
on or after the 3rd day of December 2001.

FURTHERMORE, the Commission by consent of the par-
ties, records the following—

(a) The calculations relating to the allowances varied in
the attached Schedule have been effected as a result
of figures supplied from ABS Catalogue 6401.0 (Ta-
ble 2B), ABS Catalogue 6401.0 (Table 3A), ABS
Catalogue 6401.00 (Table 7A), ABS Catalogue
6401.0 (Table 7G) and ABS Catalogue 6401.00 (Ta-
ble 7I).

(b) Attached following the schedule is Exhibit 1, ten-
dered at hearing, demonstrating the calculation
schedule for the variations sought.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

Schedule.
1. Clause 7.—Wages: Delete subclause (6a) of this clause

and insert in lieu thereof the following—
(6) Tool Allowance  ($ per week) —

$
(a) Monumental masons $20.90

Tool allowance shall not be paid where the employer sup-
plies an employee with all necessary tools.

2. Clause 14.—Overtime: Delete subclause (4a) of this clause
and insert in lieu thereof the following—

(4) (a) Subject to the provisions of paragraph (b) of
this subclause, an employee required to work
overtime for more than two hours shall be
supplied with a meal by the employer or be
paid $9.30 for a meal and if owing to the
amount of overtime worked, a second and
subsequent meal is required the employee shall
be supplied with each such meal by the em-
ployer or be paid $6.30 for each meal so
required.

RADIO AND TELEVISION EMPLOYEES’ AWARD
No. R3 of 1980.

2001 WAIRC 04199
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES COMMUNICATIONS, ELECTRICAL,

ELECTRONIC, ENERGY,
INFORMATION, POSTAL,
PLUMBING, AND ALLIED
WORKERS UNION OF AUSTRALIA,
ENGIN & ELECT DIV, WA BRANCH,
APPLICANT
v.
HILLS INDUSTRIES LIMITED AND
OTHERS, RESPONDENTS

CORAM COMMISSIONER J F GREGOR
DELIVERED TUESDAY, 20 NOVEMBER 2001
FILE NO APPLICATION 1671 OF 2001
CITATION NO. 2001 WAIRC 04199
_____________________________________________________________________________

Result Award Varied
_____________________________________________________________________________

Order.
WHEREAS on 4 September 2001 the Applicant applied for
an order pursuant to the Industrial Relations Act, 1979; and

WHEREAS the Radio and Television Employees Award No.
3 of 1980 be varied in accordance with the following Sched-
ule and that such variation shall have effect from the beginning
of the first pay period commencing on or after the 20th day of
November 2001.

Furthermore, the Commission by consent of the parties,
records the following—

(a) The allowances at Clause 29.—Wages of the award
have been adjusted by consent for Arbitrated Safety
Net Increases totally $15.00 arising from the 2001
State Wage Case decisions. The key classification
award rate used was that for a Radio Television
Serviceperson prior to the awarding of 2001 Arbi-
trated Safety Net Increase—$493.90.

(b) Meal allowances at Clause 9.—Overtime of the
award has been adjusted by consent for movements
in CPI from the quarter ending June 2000 up to and
including the quarter ending June 2001. The index
used was ‘CPI : Food : Meals out and Take-away
Foods’.

(c) Clause 13.—Car Allowance; Clause 14.—Distant
Work of the award, have been adjusted by consent for
movements in CPI from the quarter ending June 2000
up to and including the quarter ending June 2001. The
index used was ‘CPI : Perth : Transportation’.

NOW THEREFORE having heard Mr C Young on behalf
of the Applicant and Ms C Dorizzi. on behalf of the Respond-
ent, and by consent, the Commission pursuant to the powers
conferred on it under the Industrial Relations Act, 1979, hereby
orders—

THAT the Radio and Television Employees’ Award (No.
R 3 of 1980) be varied in accordance with the following
Schedule and that such variation shall have effect on or
after 20 November 2001.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

Schedule.
1. Clause 9.—Overtime: Delete paragraph (f) of subclause

(3) of this Clause and insert the following in lieu thereof—
(f) Subject to the provisions of paragraph (g) of this

subclause, an employee required to work overtime
for more than two hours shall be supplied with a
meal by the employer or be paid $8.40 for a meal
and, if owing to the amount of overtime worked, a
second or subsequent meal is required he/she shall
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be supplied with each such meal by the employer or
be paid $5.70 for each meal so required.

2. Clause 13.—Car Allowance: Delete subclause (3) of this
Clause and insert the following in lieu thereof—

(3) A year for the purpose of this Clause shall commence
on 1 July and end on 30 June next following.

RATES OF HIRE FOR USE OF EMPLOYEE’S OWN
VEHICLE ON EMPLOYER’S BUSINESS

MOTOR CAR
Area and Details Engine Displacement

(in Cubic Centimetres)
Over  Over  1600cc

2600cc 1600cc  & under
- 2600cc

Rate per Kilometre (Cents)
Metropolitan Area 64.4 57.5 50.0
South West Land Division 65.7 58.9 51.1
North of 23.5° South Latitude 72.3 65.0 56.6
Rest of the State 67.9 60.9 53.1

Motor Cycle (In All Areas) 22.1 Cents per Kilometre

3. Clause 14.—Distant Work: Delete subclause (4) of this
Clause and insert the following in lieu thereof—

(4) Where an employee, supplied with board and lodg-
ing by the employer, is required to live more than
800 metres from the job the employee shall be pro-
vided with suitable transport to and from that job or
be paid an allowance of $11.97 per day provided
that where the time actually spent in travelling ei-
ther to or from the job exceeds twenty minutes, that
excess travelling time shall be paid for at ordinary
rates whether or not suitable transport is supplied
by the employer.

4. Clause 29.—Wages:
A. Delete subclause (2) of this Clause and insert the

following in lieu thereof—
(2) Leading Hands—

In addition to the appropriate total wage pre-
scribed in subclause (1) of this Clause a
leading hand shall be paid—

(a) If placed in charge of not less than three
and more than ten other employees—
$20.13

(b) If placed in charge of more than ten
and not more than twenty other em-
ployees—$30.81

(c) If placed in charge of more than twenty
other employees—$39.66

B. Delete subclause (5) of this Clause and insert the
following in lieu thereof—

(5) (a) Where an employer does not provide
a Serviceperson, Installer, Assembler
or an apprentice with the tools ordi-
narily required by that Serviceperson,
Installer, Assembler or apprentice in
the performance of his/her work as a
Serviceperson, Installer, Assembler or
as an apprentice the employer shall pay
a tool allowance of—

(i) $11.16 per week to such
Serviceperson, Installer or As-
sembler; or

(ii) In the case of an apprentice a
percentage of $11.16 being the
percentage which appears
against his/her year of appren-
ticeship in subclause (3) of this
Clause, for the purpose of such
Serviceperson, Installer, As-
sembler or apprentice
supplying and maintaining
tools ordinarily required in the
performance of his/her work as
a Serviceperson, Installer, As-
sembler or apprentice.

(b) Any tool allowance paid pursuant to
paragraph (a) of this subclause shall be

included in, and form part of, the ordi-
nary weekly wage prescribed in this
Clause.

(c) An employer shall provide for the use
of tradespersons or apprentices all nec-
essary power tools, special purpose tools
and precision measuring instruments.

(d) A tradesperson or apprentice shall re-
place or pay for any tools supplied by
his/her employer if lost through his/her
negligence.

SUPPERMARKETS AND CHAIN STORES (WEST-
ERN AUSTRALIA) WAREHOUSE AWARD 1982

No. A26 of 1982.
2001 WAIRC 04196

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE SHOP, DISTRIBUTIVE AND
ALLIED EMPLOYEES’
ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
COLES SUPERMARKETS
AUSTRALIA AND WOOLWORTHS
SUPERMARKETS PTY LTD,
RESPONDENTS

CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 20 NOVEMBER 2001
FILE NO APPLICATION 1612 OF 2001
CITATION NO. 2001 WAIRC 04196
_______________________________________________________________________________

Result Application to vary an award by consent.
Representation
Applicant Mr T. Pope
Respondent Mr W. Wild (as agent)
_______________________________________________________________________________

Reasons for Decision.
1 The Commission has before it an application to vary the

award in relation to certain allowances. An issue arose
between the parties whether the allowances in Clause
30.—Additional Rates for Saturday Work once indexed
should then be rounded to the nearest five cents. Mr Pope
informs the Commission that on his understanding it has
been a practice to round the allowances to the nearest
five cents. For the respondents, however, Mr Wild submits
that to do so will artificially inflate the final payment made
to employees if they work for example, a further
significant number of hours on a Saturday.

2 There is, in my view, much to be said for a consistent
approach to these issues. The history of the amendment
of these allowances has been that they have proceeded
by consent and if the parties to the award have adopted a
consistent practice then that really ought remain until they
reach an agreement between them to alter that practice.
Nevertheless, I appreciate the logic behind Mr Wild’s
submission, as, I suspect, does the union. Accordingly,
given that there is no agreement between the parties, the
Commission decides that the allowance once indexed
should not be rounded to the nearest five cents. In the
event that on a future occasion the parties come to the
Commission prepared to argue the point on the basis of
authoritative decisions on the issue then it may be
revisited. Until then, these brief Reasons for Decision
might provide a guidance to the practice of the parties in
the future.

3 In all other respects, the applications are approved. The
method of calculation in each case applies the State Wage
Fixing Principles. The variations will have effect from
the first pay period on or after today’s date.
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2001 WAIRC 04193
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE SHOP, DISTRIBUTIVE AND

ALLIED EMPLOYEES’
ASSOCIATION OF WESTERN
AUSTRALIA, APPLICANT
v.
COLES SUPERMARKETS
AUSTRALIA AND WOOLWORTHS
SUPERMARKETS PTY LTD,
RESPONDENTS

CORAM COMMISSIONER A R BEECH
DELIVERED TUESDAY, 20 NOVEMBER 2001
FILE NO APPLICATION 1612 OF 2001
CITATION NO. 2001 WAIRC 04193
_______________________________________________________________________________

Result Order issued by consent.

Representation

Applicant Mr T. Pope

Respondent Mr W. Wild (as agent)
_______________________________________________________________________________

Order.
HAVING HEARD Mr T. Pope on behalf of the applicant and
Mr W. Wild (as agent) on behalf of the respondents, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, and by consent, hereby or-
ders—

THAT the Supermarkets and Chain Stores (Western
Australia) Warehouse Award 1982 be varied in accord-
ance with the following schedule and that such variation
shall have effect from the beginning of the first pay pe-
riod commencing on or after the 20th day of November
2001

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

Schedule.
1. Clause 13.—Meal Money: Delete subclause (1) of this

clause and insert in lieu thereof the following—
(1) When an employee is required to continue working

after the usual finishing time for more than one hour,
he/she shall be paid $7.75 for the purchase of any
meal required.

2. Clause 30.—Additional Rates for Saturday Work: Delete
this clause and insert in lieu thereof the following—

30.—ADDITIONAL RATES FOR SATURDAY
WORK

Hours of work performed before 12 noon on Saturday
(except in the case of casual employees employed on
Saturday morning only in any week) shall be paid the
following amounts in addition to ordinary rates—

$
In the case of adult employees  3.23
In the case of junior employees  2.54

or for each week of any cycle of two consecutive weeks—
In the case of adult employees  1.59
In the case of junior employees  1.27

3. Clause 43.—First Aid Allowances: Delete this clause and
insert in lieu thereof the following—

43.—FIRST AID ALLOWANCE
An employee holding either a Red Cross or St John Sen-
ior First Aid Certificate of at least ‘A’ level, who is
appointed by the employer to perform first aid duties shall
be paid $7.30 per week in addition to the employee’s
ordinary rate.

4. Schedule A—Union Party: Delete this Schedule and in-
sert in lieu thereof the following—

SCHEDULE A—UNION PARTY
The Union party to this award is The Shop, Distributive
and Allied Employees’ Association of Western Australia,
5th Floor, 25 Barrack Street Perth WA 6000.

AWARDS/AGREEMENTS—
Application for variation of—

No variation resulting—
MALTING INDUSTRY AWARD 1998

No. A6 of 1993.
2001 WAIRC 04081

DISPUTE OVER TERMS AND CONDITIONS OF
EMPLOYMENT OF UNION MEMBER & MALTING

INDUSTRY AWARD 1993

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE BREWERIES AND
BOTTLEYARDS EMPLOYEES’
INDUSTRIAL UNION OF WORKERS
OF WESTERN AUSTRALIA,
APPLICANT
v.
KIRIN AUSTRALIA PTY LTD, JOE
WHITE MALTINGS LTD,
RESPONDENTS

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 19 OCTOBER 2001
FILE NOS APPLICATION 1394 OF 2001, CR 169

OF 2001
CITATION NO. 2001 WAIRC 04081
_______________________________________________________________________________

Result Award variation application dismissed
Respondent to employ Mr Denis
Carmody

Representation
Applicant Mr D H Schapper of Counsel
Respondent Mr S Heathcote as agent on behalf of

Kirin Australia Pty Ltd  No
appearance on behalf of Joe White
Maltings Ltd

_______________________________________________________________________________

Reasons for Decision.
 (Given extemporaneously and subsequently edited by the

Commissioner)
1 These are two applications made by the applicant, the

Breweries and Bottleyards Employees’ Industrial Union
of Workers of Western Australia, arising from a dispute
with the respondent, Kirin Australia Pty Ltd, over the
employment of a member, Mr Denis Carmody and the
engagement of Malt Production Operators via a labour
hire firm. Both parties sought for the applications to be
heard together. The original application C 169 of 2001
concerning the employment of Mr Denis Carmody came
on for conference before the Commission pursuant to
section 44 of the Industrial Relations Act, 1979 (the Act).
At the conclusion of conferences held on 24 July 2001
and 14 August 2001, the matter was not resolved and
was referred for hearing and determination in the
following terms—

“THE APPLICANT
The Union claims an order that, upon the making of
this order, the respondent shall offer to employ Denis
Carmody as a full time malt production operator
under the terms of the Malt Industry Award and any
applicable industrial agreement between the parties.
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THE RESPONDENT
The respondent opposes this claim.”
That matter was referred for hearing on 7 Septem-
ber 2001 and heard on 19 October 2001.

2 The second application 1394 of 2001 was lodged in the
Commission on 27 July 2001 and sought variation to the
Malting Industry Award 1993 by the insertion of two
clauses as follows—

“Clause 8A.- Part time Employees
(1) Notwithstanding anything in this award an em-

ployee may be employed on a part time basis.
(2) Part time employee means an employee who is

engaged to work for less than 72 hours per fort-
night on a permanent or regular basis.

(3) Part time employees shall be paid an hourly rate
which is 1/72nd of the fortnightly rate for the
type of work being performed.

(4) A part time employee shall be entitled to receive
pro-rata entitlements to annual bonus, annual
leave, public holidays, long service, sick and com-
passionate leave.

(5) The hours worked shall be within the working
hours set out in clause 18 of this award.

(6) Part time employees who
a. work outside of the working hours set out in

clause 18 of this award;
or

b. work in excess of their prescribed fortnightly
hours

shall be paid overtime rates as per clause 9 of
this award.

(7) A Part time employee shall be required to work a
minimum of 4 hours on each day on which work
is required.

Clause 23.—Use of Contractors
(1) This clause shall apply only to Kirin Australia

Ply Ltd (“Kirin”).
(2) All work falling within the classifications cov-

ered by this award or any industrial agreement
between the union and Kirin shall only be per-
formed by persons employed directly by Kirin.

(3) Provided that subclause 2 shall not apply for en-
gagements not exceeding 3 months where—

1. temporary coverage for an employee on
leave is required

2. for seasonal reasons there is a temporary
increase in the need for labour

3. an emergency or breakdown necessitates
increased or specialised labour which
Kirin’s employees are unable to provide.

(4) The period of 3 months referred to in subclause
(3) may be extended by consent of the union pro-
vided that consent shall not be unreasonably
withheld.

(5) No work referred to in subclause(2) shall be let
out to contractors unless the contractor’s employ-
ees are paid in accordance with the terms and
conditions of this award and any agreement be-
tween the union and Kirin.”

The other respondent to the award Joe White Maltings
Ltd (Union Maltings, Perth) did not seek to be represented
at hearing.

3 The proposed clauses were sought by the applicant union
on the following basis—

1. Clause 8A—the applicant seeks the insertion of
this clause to increase the modes of employment
available to the employers thereby increasing flex-
ibility and maintaining the relevance of the award
to modern work practices.

2. Clause 23—This clause is required because Kirin
has employed and continues to engage long term
labour by way of labour hire firms and thereby
avoids payment of the terms and conditions of

employment for the work in question which terms
and conditions are agreed between the applicant
and Kirin as being fair and reasonable.

4 Kirin Australia Pty Ltd consented to the inclusion of the
proposed clause 8A but did not consent to the inclusion
of the proposed clause 23. In their view the proposed
clause 23 would impose restrictions on the employer’s
right to engage contractors and upon their rights to engage
persons under terms and conditions determined by the
employer.

5 Evidence by way of written witness statements and
additional oral evidence was given on behalf of the
applicant union by Mr Denis Carmody, the member, and
Mr Ron Murphy, the Secretary of the applicant union.
Evidence for the respondent was given by Mr Naoki
Inoue, the Financial Director and Secretary of Kirin
Australia Pty Ltd. Having read and heard the evidence, I
do not challenge the credibility of the witnesses. The
evidence was presented honestly and straightforwardly
to the Commission and that is how the parties have
conducted their negotiations in matters before me.

6 I will firstly deal with application CR 169 of 2001. I do
not go to all of the evidence as it is not necessary. Before
doing so I would clarify one point being the jurisdictional
challenge raised by the respondent. The respondent says
that the Commission is without jurisdiction in this matter
as the matter is not an industrial matter and does not relate
to a relationship of employer and employee. The
respondent says that Mr Carmody in a legal sense is a
stranger to the business, he being an employee of a labour
hire firm, Westaff, and not of the respondent. The
applicant union says that the matter concerns a refusal to
employ within the definition contained within s7 of the
Act. They say if it is not a refusal to employ then it is a
promise made by the employer and requires redress
through the Commission pursuant to s26 of the Act,
namely that the respondent is required to honour the
promise in equity and good conscience. The union seeks
an order from the Commission that Mr Carmody be
employed by the respondent forthwith as a Malt
Processing Operator Level 2.

7 The definition of an “industrial matter” contained in s7(1)
of the Act provides:

“industrial matter” means, subject to section 7C, any mat-
ter affecting or relating to the work, privileges, rights, or duties
of employers or employees in any industry or of any employer
or employee therein and, without limiting the generality of
that meaning, includes any matter relating to —

(c) the employment of children or young persons, or
of any person or class of persons, in any indus-
try, or the dismissal of or refusal to employ any
person or class of persons therein;”

I will go to the evidence in this matter however, I note the
decision of the Industrial Appeal Court in RGC Mineral
Sands Ltd & Anor v. Construction, Mining, Energy,
Timberyards, Sawmills, Woodworkers Union of Australia
WA Branch & Ors [2000] 80 WAIG 2437. At Page 2444
Parker J in his reasons, to which Kennedy J agrees, says—

“The refusal, as a matter of policy, of an employer
to employ a class of persons, such as members of a
union, or to give preference over others to one class
of persons, would appear to “relate to” a “refusal to
employ” and so be within the ambit of the notion in
par (c) of a “refusal to employ” a class of persons in
an industry. In turn this would appear to “affect or
relate to” the “rights of an employer” to determine
the type qualities and qualifications of employees
which the employer employed in its industry.”

Parker J then goes on to discuss the question of preference
to unionists and says further:

“… in my view, the apparent effect of the words of
the definition that an industrial matter may include
a requirement that an employer employ an individual
employee or a class of employees, whether by refer-
ence to membership of a union or some other quality.
That being so, it would seem necessarily to follow
that a refusal by an employer to employ a particular
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employee or a class of employees in an industry may
also be an industrial matter. It is to be noted that, by
par (b) of the definition of employee in s 7(1) IR
Act, a person need not presently be employed by an
employer in the industry to be within the defined
meaning of employee.”

8 He goes on further to say in reference to the decision of
the High Court in Re Cram that:

“The reasons in Re Cram also deal with and reject
the submission that decisions as to the mode of re-
cruitment of an employer, or as to whom should be
preferred for employment by an employer, cannot
be industrial matters as they are within what has been
called the management prerogative of the employer.
While decisions as to employment may be critical
to management, as is said in Re Cram at 136—137,
that is a reason for caution by an Industrial Tribunal
in the exercise of its jurisdiction (perhaps even ex-
treme caution) but it is not a justification for
construing the words of the definition to exclude such
matters. Thus, for reasons examined in Re Cram at
133—137, in some situations at least, decisions by
an employer as to whom to employ or not to employ
in an industry relate to the mutual roles of employ-
ers and employees as such in the industry. In such
situations clearly there would be no need to resort to
par (c) to find an industrial matter, the general intro-
ductory words of the definition would suffice.”

In following this reasoning it is clear, in my view, that
the employment of Mr Carmody relates to a refusal to
employ as per the definition contained in s7 of the Act
and is within jurisdiction. I agree also that in dealing with
matters of refusal to employ, namely whether a person is
or is not to be employed by an employer caution needs to
be exercised by the Commission. It is not adequate in my
view for the matter to simply relate to the non selection
of the employee in a selection process. There must be
some greater character attached to the refusal.

9 There appears to be a conflict in the evidence concerning
the performance of Mr Carmody. However, the common
ground between the parties is that there were problems
initially in the performance of Mr Carmody. He
commenced work at Kirin as a Malt Processing Operator,
although employed by Westaff, on 28 September 1999.
At that time he was advised by Mr Gregg, the Plant
Manager that he would be on 3 months probation and if
that proved successful, he would then get a full time job.
The difficulty in the earlier period appears to relate to Mr
Carmody’s difficulty in completing paper work.
Notwithstanding this, it is common ground that he
completed the three month period and was still working
at Kirin. In fact, in February 2000 he was offered a
contract under a workplace agreement. He rejected that
contract as he preferred to be employed under conditions
of employment negotiated by the union [Exhibits DC1.1
and DC1.2]. The evidence of Mr Inoue is that he does
not supervise Mr Carmody but was advised by Mr Les
Smith, the Production Supervisor, of Mr Carmody’s
performance difficulties at the beginning of his
employment at that time. He says that he was advised
that Mr Carmody made many mistakes with paperwork
and his attitude was nervous and unsure. He says he was
advised that Mr Carmody kept asking the same questions.
He says notwithstanding this they continued to hire Mr
Carmody as it was difficult to find experienced Malt
Processing Operators and they thought he would improve.

10 Mr Inoue’s evidence regarding performance then jumps
to August 2001 and he says he was advised by Mr Smith
there was no significant change in the applicant’s
performance and that another contractor Mr Sutherland
was as good as or better in performance than Mr Carmody.
In essence the evidence was not in conflict with Mr
Carmody who acknowledged performance difficulties at
the commencement of his employment and then says he
was not advised of difficulties thereafter. Mr Inoue only
suggests that some considerable time after the engagement
of Mr Carmody another employee was engaged as a
contractor and they found him to be better in performance.

11 All of this must be weighed against the other agreed facts
in this matter. Exhibits DC1.3 and 1.4 are clear. There
was a second offer of employment to Mr Carmody in
August 2000. Exhibit DC1.4 is a letter headed up
“LETTER OF CERTIFICATION” and reads as follows:

“This is to certify that Mr Denis Carmody has been
employed by Kirin Australia Pty Ltd (“the Com-
pany”) through an agency as a casual employee since
October 1999 as well as that he will be hired di-
rectly as a permanent employee by the Company as
soon as his working conditions would be agreed
between the Company and the Brewers Employees
Union of W.A. in the near future.
Expected annual salary for Mr Carmody under di-
rect employment by the Company shall be around
$34,000, which is subject to change according to
the conditions finally agreed.”

This letter is signed by Mr Inoue and dated 24 August
2000. The evidence is that this letter was produced to
substantiate a home loan for Mr Carmody. I accept this.
However, the letter is clear on its terms and Mr Inoue’s
evidence is that they intended to employ Mr Carmody
directly. Mr Heathcote on behalf of the respondent says
the Company simply changed their mind about a year
later. At that time the parties were in negotiations before
the Commission as currently constituted to settle the terms
of an industrial agreement. I registered this agreement in
November 2000. I do not know why it has taken the parties
some time to then act upon the offer to Mr Carmody.
However, from my experience with the parties they do
take some time to bring matters to fruition. I do not
criticise this in any way.

12 The question of Mr Carmody’s engagement was followed
up by the applicant union on 10 May 2001 [Exhibit DC1.5].
That letter from Mr Murphy to Mr Minoura says in part:

“In November 2000 the Kirin Australia Enterprise
was registered in the WAIRC. The criteria for Clas-
sification Structure remains the only item
outstanding. We do not consider this item now
presents any reason for us not agreeing on the con-
ditions of employment for Denis Carmody.
We request that Kirin Australia now offer employ-
ment to Denis Carmody in recognition of it’s
previous undertaking.”

13 The response from Mr Minoura, the Managing Director
for the respondent, was on 18 May 2001 to the effect that
the Company had decided to continue with the existing
arrangement for the time being, the arrangement being
the engagement of Mr Carmody via Westaff, the labour
hire firm.

14 On 10 July 2001 Mr Murphy advised Mr Minoura in
writing [Exhibit DC1.7] of the notification of dispute in
relation to Mr Carmody’s employment. That letter
indicates the working conditions had been agreed in the
registered enterprise agreement but that:

“… At this time the Union does not have a position
on which MPO Level contained within the Enter-
prise Agreement should apply to Denis Carmody,
only that one of them should. Because the levels cri-
teria is yet to be concluded Kirin should make that
judgement in the interim.”

15 I consider it is clear from the evidence of Mr Inoue, and
in effect from the submissions by Mr Heathcote on behalf
of the respondent, that the Company decided to engage
in the further hire of labour through labour hire firms to
reduce the cost of engaging full time employees. This is
as a result of not achieving sufficient reduction in wages
cost as a result of the enterprise agreement. Mr Inoue
says in his statement at paragraph 11:

“Until March 2000 Kirin attempted to contain or
reduce labour costs through negotiations with the
BBEIU. Those negotiations have not been suffi-
ciently successful to properly respond to Kirin’s
declining financial performance. Prolonged negotia-
tions yielded almost nothing with the BBEIU
insisting that there could be no overall reduction in
conditions.”
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He then goes on to say in paragraph 16 of his statement:
“The consent orders did not deliver any significant
reduction in Kirin’s labour costs and Kirin still
needed to look for further options to reduce costs.”

This led to the strategy of hiring labour through external
labour supplies to reduce costs and increase flexibility.

16 Therefore having made the offer of employment to Mr
Carmody conditional upon only the settlement of
negotiations between the union, those negotiations having
been completed and the company not having been
satisfied, Mr Carmody was then caught in the revised
strategy to source new labour from external labour
supplies to reduce costs.

17 Mindful of my obligations under s26 of the Act to act in
equity and good conscience I find that the balance of
equity lies with Mr Carmody’s case and that he should
have been provided with full time employment directly
by the respondent as a Malt Processing Operator. The
condition precedent to the finalisation of his employment
at exhibit DC1.4 was a finalisation of negotiation with
the union. This condition was met and the resulting
agreement registered by the Commission in November
2000. This refusal to employ Mr Carmody given the
circumstances I consider to be unfair.

18 I would say something further about the question of
refusal to employ. A refusal to employ justifying the
intervention of the Commission, in my view, contemplates
something more than the simple non selection of an
employee. Similarly, it may not be adequate, depending
on the circumstances, to simply seek to enforce an offer
that has not been properly made and accepted. The
contract not being binding prior to the offer and
acceptance being completed. However, these are not the
circumstances of Mr Carmody. A conditional promise was
made. The condition of the promise had been completed.
The person concerned continued in employment and
indeed continued employment for more than 12 months
after the conditional offer had been made and for more
than 10 months after the condition precedent had been
met. In all these circumstances, in my view, this can be
characterised within the meaning of the Act as a refusal
to employ which justifies the intervention of the
Commission.

19 Mr Heathcote says in response to the Commission that
the offer in [Exhibit DC1.4] represented an offer of full
time employment at MPO Level 1. This is not contested
by the applicant union and from the Commission’s
knowledge of the negotiations this would seem to be the
case. As events have moved on and Mr Carmody on the
evidence is now working a seven day fortnight, in other
words, not a full time engagement, the Commissioner
allowed the parties to consider whether an alternate
agreement could be reached to the engagement of Mr
Carmody as an MPO Level 1 on a full time basis. The
parties accepted given the reasoning of the Commission
that the engagement of Mr Carmody as MPO Level 1 on
a full time basis with effect from Saturday 27 October
2001 would occur. I should add that background to this
is also that Mr Carmody’s employer at this time, namely
Westaff, had been advised that Mr Carmody’s services
were no longer required as from 26 October 2001. This
arrangement by the parties, given the reasons of the
Commission, would allow continuity of employment for
Mr Carmody. An order in these terms will issue from the
Commission.

20 I turn to the other application, that is the award variation,
application 1394 of 2001. Mr Schapper advises me the
application should stand as one and having read the
application and having heard you both today, can I say
that I have some sympathy for the view put by Mr
Schapper that the nature of the Act, and the nature of the
wage fixing principles, are to provide an orderly structure
and form to the conduct of industrial relations and that at
base, in both the Act and the principles, parties are bound
by the agreements they make. That is fundamental to the
conduct of industrial relations, I think generally, but
certainly within the jurisdiction that I deal.

21 It is clear that the parties have an award operating, it is
clear that they have an agreement which took some time

to complete. It is also clear that on the evidence before
me today that the company has sought to reduce costs
through labour hire. The company has made that
transparent.

22 It is also clear to me on the evidence of Mr Murphy that
there is already some custom and practice in the operation
of the company whereby contractors do get brought on.
If I needed any convincing about that, I have just dealt
with the matter of Mr Carmody who has been working
for the respondent through a contractor for some time.
Now Mr Murphy tells me that that is mostly for matters
to do with extended leave or shutdowns or the like, but
the point being that there is some custom and practice
regarding contractors.

23 Having said that I would dismiss this application for two
reasons. One is that, mindful of my obligations under
section 26, I consider the application cuts across some of
the already established practice in the industry regarding
engagement of contractors for shortfall work. In that sense
it would put an obligation on the employer which I think
is not due. I do not accept the argument made by Mr
Heathcote, that the matter takes away the rights of the
employer in the conduct of their business. I think that
places the application too highly. What the application
does do, particularly in respect of clause 25.5 is to make
a third party, the contractor, apply the rates of the award
and agreement and in that sense the clause also extends
too far. I think it is an arguable point about whether I
have jurisdiction to bind that party in this present hearing.
I do not express a view on that but I do express a view
that the clause takes that matter too far by binding a third
party to rates agreed between the respondent and
applicant, and certainly cuts against the custom and
practice that is already in place in the industry.

24 I will deal with one other point and that is the issue to do
with the competitors of Kirin, Joe White Maltings and
all I have had is a brief piece of evidence about that. I do
not say anything significant on that point other than the
respondent has not made an argument in respect of
incapacity to pay as contained within the wage fixing
principle. Mr Schapper makes the point that the company
is trading profitably, and that they would simply like to
get their accounts in better order by the reduction of costs.
I do not know about the respondent’s competitiveness
vis-a-vis Joe White Maltings and there is nothing before
me today to really place a lot of weight on that particular
argument of the respondent.

25 My decision will be to dismiss the application for award
variation, in its form, for the reasons expressed. In doing
so, I note that I follow the course argued by the applicant
that, should one part of the application fail, then the whole
application should fail.
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WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE BREWERIES AND
BOTTLEYARDS EMPLOYEES’
INDUSTRIAL UNION OF WORKERS
OF WESTERN AUSTRALIA,
APPLICANT
v.
KIRIN AUSTRALIA PTY LTD, JOE
WHITE MALTINGS LTD,
RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 2 NOVEMBER 2001
FILE NO APPLICATION 1394 OF 2001
CITATION NO. 2001 WAIRC 04080
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr D H Schapper of Counsel
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Respondent Mr S Heathcote as agent on behalf of
Kirin Australia Pty Ltd           No
appearance on behalf of Joe White
Maltings

_______________________________________________________________________________

Order.
HAVING heard Mr D H Schapper, of Counsel on behalf of
the applicant and Mr S Heathcote on behalf of Kirin Australia
Pty Ltd, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

DISPUTE OVER TERMS AND CONDITIONS OF
EMPLOYMENT OF UNION MEMBER

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE BREWERIES AND
BOTTLEYARDS EMPLOYEES’
INDUSTRIAL UNION OF WORKERS
OF WESTERN AUSTRALIA ,
APPLICANT
v.
KIRIN AUSTRALIA PTY LTD ,
RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 13 NOVEMBER 2001
FILE NO CR 169 OF 2001
CITATION NO. 2001 WAIRC 04148
_______________________________________________________________________________

Result Respondent to employ Mr Denis
Carmody

Representation
Applicant Mr D H Schapper of Counsel
Respondent Mr S Heathcote as agent
_______________________________________________________________________________

Order.
HAVING heard Mr D H Schapper, of Counsel on behalf of
the applicant and Mr S Heathcote on behalf of the respond-
ent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act, 1979, hereby orders—

THAT the respondent employ Mr Denis Carmody as a
Malt Production Operator, Level 1, under the terms of
the Kirin Australia Enterprise Agreement 2000 with ef-
fect on and from the date of this order, or as otherwise
agreed by the parties.

(Sgd.) S. WOOD,
[L.S.] COMMISSIONER.

NOTICES—
Award/Agreement matters—

IN THE WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Application No. AG 252 of 2001
APPLICATION FOR REGISTRATION OF AN

INDUSTRIAL AGREEMENT
ENTITLED "KIRIN AUSTRALIA (FITTERS)

ENTERPRISE AGREEMENT 2001"
BETWEEN

KIRIN AUSTRALIA PTY LTD AND THE BREWERIES
AND BOTTLEYARDS EMPLOYEES’ INDUSTRIAL
UNION OF WORKERS OF WESTERN AUSTRALIA

NOTICE is given that an application has been made to the Com-
mission by Kirin Australia Pty Ltd under the Industrial Relations
Act 1979 (WA) for registration of the above Agreement.

As far as relevant, those parts of the Agreement that relate
to area of operation or scope are published hereunder.

2. AREA AND SCOPE
2.1 The Agreement shall apply to Kirin Australia Pty

Ltd (“Kirin”) in respect of its maintenance employ-
ees engaged in the State of Western Australia and to
those maintenance employees so engaged.

2.2 The parties estimate that the Agreement will bind 2
employees.

2.3 Subject to subclause 2.4 the Agreement replaces and
supersedes all prior agreements and arrangements
between the parties.

2.4 The conditions of the Agreement are to be read in
conjunction with the conditions of the Malting In-
dustry Award 1993 (“the Award”). The conditions
within the Agreement have priority over the condi-
tions within the Award. Where the Agreement is silent
the conditions within the Award are adopted and
apply to all persons covered by the Agreement.

A copy of the Agreement may be inspected at my office at
the AXA Centre, 111 St George’s Terrace, Perth.

J.A. SPURLING,
Registrar.

5 December 2001.

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

Application Nos. 1280, 1281, 1282 of 2001
APPLICATIONS FOR VARIATION OF AWARDS

ENTITLED
“CHILDREN’S SERVICES (PRIVATE) AWARD No.

A10 of 1990, CHILDREN’S SERVICES (CONSENT)
AWARD 1984 No. A1 of 1985,

CHILD CARE (SUBSIDISED CENTRES) AWARD
No. 26 of 1985”.

APPLICATION TO ADD AND INCLUDE NEW CLAS-
SIFICATION INTO

CHILDREN’S SERVICES (PRIVATE) AWARD No. A10
of 1990

CHILDREN’S SERVICES (CONSENT) AWARD 1984
No. A1 of 1985

CHILD CARE (SUBSIDISED CENTRES) AWARD No.
26 of 1985

Notice is given that an application has been made to the
Commission by the Australian Liquor, Hospitality and Mis-
cellaneous Workers Union, Western Australian Branch under
Section 40 of the Industrial Relations Act 1979 to add the
following new classification of employee to the above
awards—

Insertion of E Worker Classification into the following
clauses of these Awards

Children’s Services (Private) Award No. A10 of 1990
Amend Clause 22
Children’s Services (Consent) Award 1984 No. A1 of 1985
Amend Clause 22
Child Care (Subsidised Centres) Award No. 26 of 1985
Amend Clause 11
Add in subclause 1 (a)
“E” Worker Step 1 497.20

Step 11 505.20
Between Child Care Giver and Qualified Child Care Giver
Add new 2(c) An employee who is identified as an “E”

Worker and is required to exercise supervision of an infant or
toddler area in accordance with the Community Services (Child
Care) Regulations and shall be paid at the level of “E” worker.

And renumber each subsequent sub-clause
A copy of the proposed “Amendment to the above

Awards” may be inspected at my office at 111 St Georges
Terrace, Perth.

(Sgd.) J.A. SPURLING,
[L.S.] Registrar.
30 November 2001.
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PUBLIC SERVICE
ARBITRATOR—

Matters Dealt With—
APPLICATIONS TO ENQUIRE INTO ANY ACTIONS

AND OR DECISIONS.
2001 WAIRC 04294

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL,
DEPARTMENT OF CONSUMER AND
EMPLOYMENT PROTECTION
(FORMERLY KNOW AS THE
DIRECTOR GENERAL, MINISTRY
OF FAIR TRADING AND VARIOUS
OTHER ENTITIES), RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED TUESDAY, 4 DECEMBER 2001
FILE NO P 45 OF 2001
CITATION NO. 2001 WAIRC 04294
___________________________________________________________________________

Result Directions issued
___________________________________________________________________________

Direction.
WHEREAS this is an application pursuant to Section 80E of
the Industrial Relations Act 1979; and

WHEREAS on the 3rd day of December 2001 the Commis-
sion convened a conference for the purpose of conciliating
between the parties and dealing with interlocutory matters.
However, no agreement was reached and the Applicant sought
to have the matter listed for hearing and determination; and

WHEREAS the Commission issued directions for the ex-
peditious hearing of the application;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby directs—

1. THAT by no later than 5.00pm on the 14th day of
December 2001 the Applicant shall file with the
Commission and serve on the Respondent further
and better particulars regarding the application.

2. THAT by no later than 5.00pm on the 6th day of De-
cember 2001 the Applicant shall file with the
Commission and serve on the Respondent its sub-
missions in response to the matters of jurisdiction
raised by the Respondent in its Notice of Answer
and Counter Proposal filed on the 16th day of No-
vember 2001.

3. THAT by no later than 5.00pm on the 14th day of
December 2001 the Respondent shall file with the
Commission and serve on the Applicant submissions
in reply, if necessary.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner,

Public Service Arbitrator.

2001 WAIRC 04145
DISPUTE OVER PLANNED IMPLEMENTATION OF

NEW SHIFT ROSTER

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CIVIL SERVICE ASSOCIATION OF
WESTERN AUSTRALIA
INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL, MINISTRY
OF JUSTICE (FORMERLY KNOWN
AS DEPARTMENT OF JUSTICE),
RESPONDENT

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED MONDAY, 12 NOVEMBER 2001
FILE NO P 38 OF 2001
CITATION NO. 2001 WAIRC 04145
___________________________________________________________________________

Result Interim Order Issued
Representation
Applicant Mr J Dasey
Respondent Mr N Cinquina
___________________________________________________________________________

Interim Order.
WHEREAS this is an application to the Public Service Arbi-
trator (“Arbitrator”) which seeks “a hearing pursuant to S.80e
and S.44 of the Industrial Relations Act 1979,” and also seeks
“pursuant to s.32(3)(c) of the Act … an Interim Order in the
following terms—

“Pending a final determination of this application, the
respondent is ordered to cease the introduction of any
changes to current shift roster arrangements, unless those
proposed changes are agreed between the parties,”; and

WHEREAS on the 26th and the 30th days of October 2001
and the 1st and the 7th days of November 2001, the Arbitrator
convened conferences pursuant to s.32 of the Industrial Rela-
tions Act 1979, for the purpose of conciliating between the
parties; and

WHEREAS at the conclusion of the conference convened
on the 7th day of November 2001, the Arbitrator determined
that further resort to conciliation would be unavailing, the
applicant sought that the matter be decided by arbitration, and
further, sought the issuance of the interim order referred to
above; and

WHEREAS the Arbitrator convened on Friday, the 9th day
of November 2001 for the purpose of hearing from the parties
as to the interim order sought; and

WHEREAS having considered the submissions and evidence
called in the context of the obligations set out in s.26(1) of the
Industrial Relations Act 1979, and the objects of the Act, the
Arbitrator has concluded that—

1. There is a substantial matter to be tried, being the
practicability and reasonableness of the rosters pro-
posed to be introduced by the respondent and the
requirements of the award and agreement which bind
the parties; and

2. There would be a greater detriment to the applicant
and its members than to the respondent by the intro-
duction of the proposed rosters prior to the
substantive issue being determined by arbitration in
that the applicant’s members would be required to
work rosters to which they are strongly opposed on
grounds relating to, amongst other things, the im-
pact of those rosters on them and their families. The
detriment to the respondent merely constitutes a de-
lay in the introduction of the proposed system and
associated changes to its operation pending arbitra-
tion; and

3. The interim order sought would not be irreversible,
in that arbitration will result in its cancellation; and

4. The application was filed within days of the respond-
ent announcing its intention to change the roster
system; and
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5. The applicant’s members genuinely object to the in-
troduction of the new shift roster and that their
opposition to it has, together with another issue of
dispute between the parties, been the cause of recent
industrial action; and

WHEREAS having taken into account all of the circum-
stances of this case, and having considered the appropriate
tests, the Arbitrator is of the opinion that the granting of the
interim order will prevent the deterioration or further deterio-
ration of industrial relations between the parties until
arbitration has resolved the matter;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it pursuant to s.32(3)(c) of the Industrial
Relations Act 1979, hereby orders that—

1. THE respondent shall cease the implementation of
the roster system proposed to be introduced on the
19th day of November 2001 at Rangeview Remand
Centre until the matter in dispute between the par-
ties regarding rostering is resolved by arbitration, or
by agreement between the parties.

2. EITHER of the parties may apply to the Arbitrator
for the variation or cancellation of this Order upon
giving 24 hours notice to the other party.

3. THIS Order shall operate from Friday, the 9th day of
November, 2001 and shall cease to operate upon the
matter of rostering at Rangeview Remand Centre
being resolved by arbitration or alternatively by
agreement between the parties.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner,

Public Service Arbitrator.

2001 WAIRC 04208
EXTRA WEEK’S ANNUAL LEAVE TO ALL FIELD

OFFICERS AND INSPECTORS
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE CIVIL SERVICE ASSOCIATION

OF WESTERN AUSTRALIA
INCORPORATED, APPLICANT
v.
DIRECTOR GENERAL,
DEPARTMENT OF TRANSPORT
(CURRENTLY KNOWN AS
DEPARTMENT OF PLANNING AND
INFRASTRUCTURE) AND
COMMISSIONER, MAIN ROADS
WESTERN AUSTRALIA,
RESPONDENTS

CORAM COMMISSIONER P E SCOTT
PUBLIC SERVICE ARBITRATOR

DELIVERED THURSDAY, 22 NOVEMBER 2001
FILE NO P 57 OF 2000
CITATION NO. 2001 WAIRC 04208
___________________________________________________________________________

Result Consent order issued
___________________________________________________________________________

Order.
HAVING heard from Mr J Dasey on behalf of the applicant
and Mr B Kirwan on behalf of the respondents, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act 1979, by consent, hereby orders—

1. THAT a Transport Inspector/Field Officer rostered
to work regularly on Saturdays, Sundays and /or Pub-
lic Holidays shall be allowed one week’s leave in
addition to the leave to which he/she is otherwise
entitled.

2. THAT for the purposes of this Order—
a. the word “regularly” shall mean “on at least

11 occasions in a period of 12 months con-
tinuous service”;

b. “Transport Inspector/Field Officer” shall mean
“a person engaged as an on-road compliance
officer within the Road Transport Compliance
Unit.”

3. THAT this Order shall apply to those positions and
subsequent positions or unit name in the event of
the position title or unit name changing.

4. THAT the terms of this Order shall take effect on
and from the 20th day of November 2001.

5. THAT the application be, and is hereby otherwise
dismissed.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner,

Public Service Arbitrator.

INDUSTRIAL MAGISTRATE—
Complaints before—
THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA

HELD AT PERTH

Claim No. 84 of 2001

Date Heard: 26 September 2001

           15 October 2001

Date Decision Delivered: 18 October 2001

BEFORE: WG. Tarr I.M.

BETWEEN—

The Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers

Claimant

and

Mateko Holdings Pty Ltd

Respondent.
Appearances—

Ms E Peak (of Counsel) appeared on behalf of the
Claimant.

Mr A Buchan (of Counsel) instructed by Hotchkin
Hanley, Barristers & Solicitors, appeared for the Respond-
ent.

Reasons for Decision.
HIS WORSHIP: This is an action brought pursuant to the pro-
visions of section 83(1) of the Industrial Relations Act 1979
for the enforcement of the Plaster, Plasterglass and Cement
Workers’ Award, No. A 29 of 1989.

The claimant in these proceedings, The Western Australian
Builders’ Labourers, Painters and Plasterers Union of Work-
ers, has alleged on behalf of Garry Foot that he was an
employee of the respondent, Mateko Holdings Pty Ltd, and
subject to the award.

It is claimed that Mr Foot was employed by the respondent
company inclusive of the period week ending 26 May 1999
and the week ending 29 September 1999, and during that pe-
riod he was not paid for working overtime and meal
allowances, both being breaches of clauses 12(1) and 12(2) of
the award and breaches of clauses 12(4), 13(1), and 15(8).
Further, breaches of clause 18, being relative to holidays and
annual leave, and clauses 19(5) and 28 of the award are al-
leged.

There is no issue taken with the evidence that Mr Foot was
in fact paid at a fixed rate of $21.00 per hour for each and
every hour worked, except for a period when his hourly rate
was reduced to $16.00. The payments were made by the re-
spondent each fortnight after Mr Foot submitted what had
been described as invoices as evidenced by exhibit D.
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The claimant gave evidence that he has worked in the con-
crete industry for approximately 10 years. He said in May of
1999 he was told by a friend that there may be some work at
the BGC yard at Hazelmere with the respondent company. It
is his evidence that he went to the yard and spoke with Gary
Evans, the respondent’s project manager, and was employed
to manufacture prefabricated concrete panels. He was told he
would be paid $21.00 per hour and could start the next day.
He was required to start at 6 am and would have to work 6
days a week.

The Plaster, Plasterglass and Cement Workers’ Award is an
award which applies to employees, except those employed on
any work on site, engaged in the industries carried out by the
named respondents and employed in the classifications re-
ferred to in clause 13 of the award. Clause 13(1)(e) covers a
Cement Employee. The respondent was engaged in the con-
crete and cement industry and produced the same product as
the named respondent in Schedule 1 of the award, New Ce-
ment Co, and is therefore bound by the award.

Mr Foot, while employed by the respondent company, was
involved in the manufacture of precast concrete panels, which
required him to be involved in the pouring, vibrating, level-
ling, screeding and trowelling of cement to the finish required.
He worked off-site.

In arguing that the award has no relevance in these proceed-
ings, the respondent is not disputing its application to
employees engaged in the work carried out by Mr Foot or that
it is not a respondent to the award. The respondent claims that
Mr Foot was not an employee but a subcontractor and there-
fore the award has no application. It claims that it only employs
subcontractors to carry out the manufacturing of its cement
products.

Evidence was given as to the arrangements with Mr Foot. Mr
Evans said that in May of 1999 the company advertised for
additional subcontractors to help manufacture prefabricated
concrete panels. His evidence is that he received a telephone
call from Mr Foot who inquired about employment. Mr Evans
said that he explained to Mr Foot that there were positions avail-
able for subcontract grano workers, and after a short discussion
about the nature of the work and Mr Foot’s experience, arrange-
ments were made for Mr Foot to attend at the yard and he did so
according to Mr Evans on 24 May 1999.

On that day Mr Evans gave evidence that after discussing
with him the work, Mr Foot was shown around the yard. He
was given a PPS taxation declaration (exhibit H) to complete
and return the next day when he was to begin work.

Mr Evans went on to give evidence that after Mr Foot had
left on 24 May 1999 he created a letter dated 24 May 1999
confirming Mr Foot’s status as a subcontractor and the hourly
rate that would be paid as a concrete tradesman.

He went on to say that on 25 May 1999 Mr Foot attended at
the Hazelmere yard and during the course of the day, whilst
he was in the office, he had Mr Foot read through the letter
(exhibit J) confirming his appointment as a subcontractor. Mr
Foot, he said, signed that letter in the presence of Mr Evans
and another contractor, Lorenzo Canfora. He said the original
was given to Mr Foot and a copy was kept by him. Mr Foot
denied ever seeing or signing exhibit J, however the witness
Canfora for the respondent gave sworn evidence that he did
and in the manner claimed by Mr Evans.

A submission was made on behalf of the claimant that the
document was manufactured. This suggestion was strongly
denied by those involved and by Mr Mark Taddei, the respond-
ent’s director.

There were a number of anomalies pointed out in relation to
exhibit J. It was not produced until after the pre-trial confer-
ence. The original was not provided. There was no reasonable
explanation why only Mr Foot was required to sign such a
document. The starting time is noted as 7 am. There is evi-
dence that the normal starting time was 6 am. A mention of
the award is unusual. It is signed by Mr Canfora who, at he
time, was an ordinary grano worker. Generally the document
lacks credibility.

I must say I too find those matters just mentioned as point-
ing to the manufacture of the document, probably well after
the date of 24 May 1999. I do not find credible the evidence
that Mr Foot would have been given the original of such a
document.

The most damning evidence supporting the theory that the
document was manufactured is the signature of Mr Foot. Mr
Foot admits signing the Australian Tax Office Prescribed Pay-
ments System Payee Declaration (the PPS form) and that was
handed back to Mr Evans. The signature on exhibit J is iden-
tical to the signature on the PPS form. A comparison with the
10 signatures on the so-called invoices shows, as one would
expect, that none of them are the same. All can be distinguished
from each other, as can the one on the PPS form.

All of this leads me to an inescapable conclusion that the
document was manufactured and is totally discredited. It must
follow, of course, that the fax dated 24 May 1999 (exhibit K)
the original of which could not be produced, was also manu-
factured and it is of no value as evidence for the respondent.

I am left then with the evidence that Mr Foot was consid-
ered a subcontractor by the respondent and as it was thought
necessary to manufacture evidence to support that, I am of the
view that little more than what Mr Foot says about the pre-
employment discussion took place.

It is trite law that the true nature of a worker’s designation
cannot be determined by designation alone or a designation
given to him by the employer, or even parties to an agree-
ment.

I have had the benefit of reading a recent unreported deci-
sion of my brother Cicchini IM in a matter before the Industrial
Magistrate’s Court Nod CP 226 of 1999 involving Peters and
James Turner Roofing Pty Ltd where he referred to a very
recent decision of the High Court. That decision was Hollis v
Vabu Pty Ltd, [2001] HCA 44. I will quote from my brother’s
decision on that case—

“In the recent decision of Hollis v Vabu Pty Ltd [2001]
HCA 44 delivered on 9 August 2001, the High Court of
Australia had cause to consider whether a bicycle couri-
er’s relationship with a courier company was one of
employment or independent contract. The decision is an
important one because it is the latest pronouncement on
the criteria to be considered in determining the issue of
whether a worker is an employee or an independent con-
tractor. It reviews the authorities on the issue in light of
prevailing contemporary Australian conditions. Accord-
ingly it has application in this matter. The facts of the
case can be briefly recited as follows—

The facts
Vabu at all material times conducted in the Sydney
area and under the business name ‘Crisis Couriers’ a
business of delivering parcels and documents. In
December 1994, it had about 25 to 30 persons as
bicycle couriers, and a number of others as motor-
cycle and motor vehicle couriers. Mr Hollis was a
courier, but not a bicycle courier, with a firm styled
‘Team Couriers’. On 22 December 1994, Mr Hollis
was leaving a building in Ultimo where he had at-
tended to pick up a parcel. He had taken two steps
on the footpath when he was struck by a cyclist and
knocked to the ground. The cyclist went over the
handlebars and landed in front of Mr Hollis. The
cyclist stood up, said ‘Sorry mate’ and left the scene
pushing his bicycle; he ignored Mr Hollis’ calls. The
cyclist remains unidentified. However, he was wear-
ing a green jacket, on the front and back of which,
in gold lettering, there appeared the words ‘Crisis
Couriers’. Mr Hollis suffered personal injury in the
accident, principally to his knee. This required sur-
gery, caused a period of unfitness for work and has
resulted in a 25 per cent permanent deficit in the
knee.
At first instance the trial judge found that the bicy-
cle couriers who worked for Vabu were not its
servants or agents but were independent contractors
with the result that Vabu was not liable for their neg-
ligent acts. That decision was confirmed on appeal.
The majority of the High Court comprised of Gleeson
CJ, Gaudron, Gummow, Kirby and Hayne JJ found
that the Court of Appeal fell into error in classifying
bicycle couriers as independent contractors in mak-
ing too much of the circumstance that bicycle
couriers owned their own bicycle, paid the expenses
of running them and supplied many of their own



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 308781 W.A.I.G.

accessories. Viewed as a practical matter bicycle cou-
riers were not running their own business or
enterprise nor did they have independence in the con-
duct of their operation. A consideration of the nature
of their engagement, as evidenced by documentary
evidence and the work practices imposed by Vabu,
indicated that they were employees.
The Court found, inter alia, that a courier had little
control over the manner of performing their work.
They were required to be at work by 9.00 am and
were assigned work in a roster. They were not able
to refuse work. It was most unlikely that they could
have delegated their work to others or worked for
another courier company on the same day. Further
the nature of Vabu’s requirements was such as to leave
the couriers with limited scope for the pursuit of any
real business enterprise on their own account. Addi-
tionally, the fact that couriers were responsible for
their own bicycles reflects only that they were in a
situation of employment more favourable than not
to the employer; it did not indicate the existence of a
relationship of independent contractor and princi-
pal. Vabu retained control of the allocation and
direction of the various deliveries. The couriers had
little latitude. Their work was allocated by Vabu’s
fleet controller. They were to deliver goods in the
manner in which Vabu directed. In this way Vabu’s
business involved the marshalling and direction of
the labour of the couriers, whose efforts comprised
the very essence of the public manifestation of Vabu’s
business.
The Court also held that even considerations respect-
ing economic independence and freedom of contract
are not of themselves determinative of the legal char-
acter of the relationship.”

In my view there is little doubt in this case that Mr Foot was
only providing his services. He was not running a business or
enterprise and had little independence in the way he carried
out his duties. In practical terms he was required to be present
every day and start at the time set or agreed upon. The issue of
control was considered by the court in Vabu’s case in line
with the authority of The Western Australian Builders’ La-
bourers, Painters and Plasterers Union of Workers v RB
Exclusive Pools Pty Ltd trading as Florida Exclusive Pool
77 WAIG 4. Mr Foot was given directions on a daily basis
and his duties were supervised. He was disciplined by his su-
pervisors and suffered a reduction in his hourly rate as a
disciplinary measure because of dissatisfaction with the qual-
ity of his work.

Mr Foot was criticised for the delay in bringing this action
and for not raising the award issues while he was employed
by the respondent. His explanation for not complaining was
credible. He said in evidence words to the effect that he needed
the work and was told not to complain about anything if he
wanted to stay employed with the respondent.

When asked about the submission of invoices Mr Foot said
he was told he had to submit his hours worked in the manner
he did (see exhibit D) so that he would get paid. He was also
told about the method of deducting tax.

He was paid according to the hours he worked based on
what have been called invoices but which could aptly be de-
scribed as timesheets. The various indicia in the Florida
Exclusive Pools case (supra) should be properly applied in
any determination by a Court as to whether or not a worker
was an employee or a subcontractor.

I find for the reasons given, on the evidence, that Mr Foot
was subject to the control expected of an employee. He was
required to start at a fixed time each working day. He pro-
vided his services to the respondent exclusively for the period
of his employment, and as I have mentioned, was not con-
ducting a business.

There was an expectation that he would attend his workplace
on a daily basis and I have little doubt that if his attendance
was not regular or he was employed elsewhere when he was
expected to be working for the respondent, his employment
would have been terminated.

Mr Foot’s mode of remuneration was such as could be the
arrangement with an employee, and although tax was deducted

in accordance with the Prescribed Payment System that ap-
plied to subcontractors, that in itself does not lead to a
conclusion that Mr Foot was in fact a subcontractor. It was his
evidence that he was given that form to complete and sign.

Mr Foot did not provide any of his own tools or equipment
and did not claim the cost of any as a tax deduction for the
period he was employed with the respondent.

The last test in the Florida Exclusive Pools case (supra)
was the organisational test. It is clear from the evidence that
Mr Foot was part of the respondent’s organisation and the
work he did was an integral part of the business and not ancil-
lary to it. The work done by Mr Foot was the respondent’s
business, the fabrication of cement panels.

I find that Mr Foot, although considered by the respondent
as a subcontractor, on application of the appropriate indicia,
was in fact an employee, and the award applies.

That leaves only two other matters, which were raised, to be
considered. That is, the question of set-off and estoppel.

While I have some difficulty with the law in relation to set-
off, there is no doubt about the position taken by Olney J in
Silberschneider v M.R.S.A. Earthmoving Pty Ltd, 68 WAIG
104 where he said at 105—

“The employer’s obligation under the award is normally
to pay one sum of money for each pay period and that
sum will be calculated according to the hours worked,
the nature of the work and the other circumstances which
give rise to an entitlement to be paid loadings, allow-
ances and the like. If the actual amount paid is not less
than the minimum amount payable upon a proper appli-
cation of the award provisions to the work done, then
there can be no contravention of or failure to comply with
the award and thus no occasion for the exercise of juris-
diction under either of subsections (1) or (4) of section
83 (of the Industrial Relations Act 1979).”

It follows that if the actual amount paid is not less than the
minimum amount payable under the award then there can be
no contravention or failure to comply with the award.

The evidence is that Mr Foot was paid more than the mini-
mum amount payable, although the respondent claims it did
not consider the award when entering into the contract of
employment. Set off therefore, in my opinion, has no applica-
tion in this case.

For estoppel to succeed the respondent would have to show
that Mr Foot believed he was a subcontractor and there was a
representation which could be and was relied on by the re-
spondent.

I have found that it was not made clear to Mr Foot that he
was a subcontractor. He was told little more than the hourly
rate and the starting time. The respondent must have accepted
that was a deficiency in its argument to go to the lengths of
manufacturing a document, a document relied on for the re-
spondent’s estoppel argument which set out some of the matters
which might have been included in a contract of employment
for a subcontractor.

In my view, estoppel is not available to the respondent in
these proceedings.

In conclusion I find that the claimant was an employee and
that the award applied to him and the respondent.

I also find the respondent breached the award by failing to
pay those entitlements set out in the particulars of claim as
amended.

(There followed a short adjournment during which the
parties were able to agree on the amount due on all
breaches except those relating to meal allowance. His Wor-
ship heard the parties in this regard and then continued
his Reasons for Decision)

On this point the onus of proof is on the claimant to satisfy
me to the required standard that Mr Foot is entitled to a meal
allowance. There is provision as has been mentioned in clause
12(2) that the subclause did not apply to any employee who
was advised on the previous day that he was required to work
overtime as such. There was not a prescribed finishing time.
The first day that Mr Foot worked, he worked until the job
was finished at 10 o’clock. I would have thought there would
have been an expectation on most days that the defendant
would be doing as many as 10 hours a day and that probably
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equates to some notice as provided for in clause 12(2). It seems
to me that the provision for meal allowance is there to cover
those circumstances where there is an expectation by an em-
ployee that he will be finishing at a certain time, but on the
particular day he is asked to work overtime and if he is asked
to work for more than 2 hours beyond his usual ceasing time,
he is entitled to be provided with a meal allowance.

I think for the reasons that the hours worked were expected
and not unexpected on each and every day that he worked
beyond the 8 hours or the 6 hours and that there was no usual
ceasing time then that part of the claim should fail.

(His Worship heard the parties in relation to costs and
penalty and concluded)

I agree that the respondent had a right to defend this matter
in the way that it was advised by counsel.

The defence, as I have indicated, was certainly not frivo-
lous. There was in the industry a way of employing the
workforce and there were other witnesses who accepted the
fact that they were subcontractors and were happy to be such
and receive the remuneration that applied to that status. I think
there was probably a belief by the respondent that it was ap-
propriate for the respondent to consider Mr Foot a
subcontractor, but certainly not a belief that would excuse it
in law.

So I do not think it appropriate that I take into account the
way the matter was defended when considering a penalty.

There was an arrangement made with Mr Foot, although he
was not in a position to dictate any of the terms of that ar-
rangement but there was an arrangement which continued on
during the course of his employment and it seems as though
he was paid over the award as a result of that arrangement, as
far as the hourly rate was concerned, and as I have indicated
in my decision, for that reason I have some difficulty with the
set-off although I accept the law as it is.

It is the case that the respondent has not shown any re-
morse but that could very well be consistent with the view
it took about its position in these proceedings and now, as
a result of my finding which is, I believe, consistent with
the law as it stands, the respondent, as has been mentioned,
will have to make arrangements in the future to put its
house in order in relation to the employment of the
workforce and make it clear whether or not a person is an
employee or a subcontractor in the appropriate manner
and not call a person a subcontractor if, in fact, when the
tests are applied he is clearly an employee.

There will be an order that the respondent pay to the claim-
ant the sum of $7178.55 for under-payments pursuant to the
award. There will be an order that the respondent pay the claim-
ant’s costs (disbursements) fixed at $167.80.

In calculating or determining a penalty, there are 87 breaches.
The maximum penalty, applying the penalty from the Act, is
$87,000. If I apply the 10 per cent rule, which would be the
minimum penalty, I get $8700. I take into account that this is
the first breach that has been brought to the attention of the
Court, and I think it is appropriate to consider the size of the
under-payment when imposing a penalty. So what I propose
to do is impose a penalty of $8000 and that will be a global
penalty. That penalty is to be paid to the claimant.

There will be orders accordingly
W.G. TARR,

Industrial Magistrate.

IN THE INDUSTRIAL MAGISTRATES’
COURT OF WESTERN AUSTRALIA

HELD AT PERTH
Claim No. M 121 of 2001

Date Heard: 31 October 2001
Date Delivered : 31 October 2001

BEFORE: Mr G. Cicchini I.M.
BETWEEN—

Construction, Mining, Energy, Timberyards, Sawmills and
Woodworkers’

Union of Australia—Western Australian Branch
Claimant

and
Reginald Leslie Kernaghan and Margreta Aline Kernaghan

trading as Kernaghan’s Joinery and Cabinet Makers
Respondents

Appearances—
Ms L Peak of the Construction, Mining, Energy, Tim-

beryards, Sawmills and Woodworkers’ Union of
Australia—Western Australian Branch appeared on be-
half of the Claimant.

Mr G. McCorry of Labourline—The Employment Law
Specialists appeared as agent on behalf of the Respond-
ents.

Reasons for Decision.
(Given extemporaneously at the conclusion of the hearing,
extracted from the transcript of proceedings and edited by

His Worship)
HIS WORSHIP: I am dealing with an application on the part
of the respondents that the claimant’s claim be dismissed. In
effect it is an interlocutory summary judgment application
brought by the respondents. The respondents argue that I have
jurisdiction to deal with such an application by virtue of the
importation of the Rules of the Supreme Court 1971. It is sub-
mitted that the provisions of section 34 of the Supreme Court
Act 1935 and section 35 of the Local Courts Act 1904 enables
that to occur. Both those provisions provide that the rules of
law (and I emphasise law) enacted and declared by the Su-
preme Court Act 1935 shall be in force and receive effect in
the Local Courts. The respondents says that in consequence
of those provisions the Rules of the Supreme Court 1971 ap-
ply to proceedings in the Local Courts. Further that by virtue
of regulation 4 of the Industrial Magistrates Court’s (Gen-
eral Jurisdiction) Regulations 2000 that this Court, can deal
with such matters as may be permissibly brought in the Local
Courts. The respondents contend that the Rules of the Supreme
Court 1971 apply to this jurisdiction and that therefore their
summary judgement application is validly brought.

In my view, and with all due respect, that submission is
misconceived. The particular provisions of the Supreme Court
Act 1935 and the Local Courts Act 1904 relate to the rules of
law and not rules of court. The Local Courts have repeatedly
addressed the issue and have found that the procedures of the
Supreme Court cannot be imported into the procedures of the
Local Courts. The Local Courts operate by their own discrete
rules. The Local Court Rules 1961 unlike the Rules of the
Supreme Court 1971 do not enable a defendant (respondents)
to make a summary judgment application. Indeed, a summary
judgment application can only be made by a plaintiff in re-
spect of a liquidated demand by virtue of section 47A of the
Local Courts Act 1904. Accordingly I find that I have no ju-
risdiction to entertain any submission made by the respondents
that I can, effectively, enter judgment in their favour.

Even if I am wrong in that regard, I find the respondents’
application to be without merit in any event. Firstly the res
judicata argument raised to support the respondents’ claim
for summary judgement cannot apply. That is so because the
issue determined in CP 240 of 2000 was, in substance, differ-
ent to the issue in this particular matter. I appreciate that there
was an issue raised in the former in respect to the determina-
tion of the applicability of the award but the whole basis of
that action was one, which related to the production of time
and wages records. In this matter before me, the issue is
whether or not the particular award has been breached in the
particular ways alleged.
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Secondly, I cannot see how the issues in this matter could
have been raised in the earlier proceedings as suggested by
the respondents. I say that because it is clear that the earlier
proceedings were brought in order to achieve the production
of time and wages records. That was a precursor and neces-
sary step to be taken in identifying the precise nature of the
alleged breaches. To that extent, I agree entirely with Ms Peak’s
argument in respect to that issue. Indeed, from the materials
before me and from the submissions that I have received, it
appears that there was never any suggestion made that the
records the subject of the former proceedings did not exist.
Accordingly, the process undertaken in CP 240 of 2000 was a
legitimate process by which details could be obtained in or-
der to give rise to these particular claims being made. The
status of the claims was, at that point, indeterminable, and
these proceedings, in my view, could not have been properly
brought at that time. That being the case the Anshun estoppel
claim (Port of Melbourne Authority v Anshun Proprietary
Limited 147 CLR 589) cannot apply. There was no abuse of
process.

Thirdly the argument raised relating to the potentiality of
conflicting judgments does not present difficulty. I say that
because issue estoppel is very likely held to apply to the issue
of award applicability. There are a number of recent decisions
made by the Supreme Court of Western Australia, which may
apply to this particular matter. One, which comes to mind, is
that of Thomas John McNair v Mayne Nickless Ltd & Oth-
ers (Library No 970100). In that case a worker was in a
damages claim made to the District Court estopped from de-
nying the finding made by a Workers’ Compensation Review
Officer that he did not fall.

The final aspect of the respondents’ argument is also with-
out merit. The argument, which has been put to me, is, in
effect, that the claimant cannot possibly prove the allegations
made in the claim. That is simply a question of evidence. The
pre-trial process has not been completed and there is still an
avenue for further discovery and production of records. The
respondents say that the claimant cannot achieve proof of his
claim. I do not know whether that is the case or not. I do not
know what the claimant is going to say in that regard, and
what evidence is to be brought. It may or may not be the case
that the worker concerned has an indelible memory of the
daily events. That is a matter that remains to be seen. It is
simply the case that this Court cannot prejudge what evidence
might come before it in due course in relation to those issues.
If the respondents are successful in defending the matter and
it is clear that there was simply never any hope of establishing
the claim, the respondents may well argue that it is entitled to
costs. That is a matter which may only be considered if the
respondents are successful in resisting the claims.

The matter ought to be allowed to proceed to hearing. The
interlocutory application made by the respondents dated 10
October 2001 is dismissed.

(His Worship then heard the parties in relation to whether,
in the circumstances, he should be the Magistrate to hear the
substantive issues at trial)

I have in the other matter determined issues of credibility. It
may not be appropriate therefore that I sit in the determina-
tion of this matter. It may be appropriate that the matters in
issue are left to another Magistrate to determine.

Upon consideration of the matter, I am concerned that there
not only be actual fairness but also the perception of actual
fairness to the parties and in particular the respondents. I am
not suggesting that I would not be fair to the respondents.
However I want to ensure that the respondents do not come to
Court concerned about the fact that the judicial officer who
found against them in the previous matter is now sitting in
judgment in this matter. I believe that for there to be a percep-
tion of fairness all round, and for the respondents not to be
left with any doubt or concern about the previous proceed-
ings affecting these proceedings, the safest course of action is
that I not deal with the matter at hearing. The hearing is to be
distinguished from this application in that this application is
determined on the law and not matters of credit. That being
the case I simply make a second order that the matter not be
heard before me.

G. CICCHINI,
Industrial Magistrate.

THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA

HELD AT PERTH
Claim No. M 65 of 2001

Dates Heard: 16 and 17 October 2001
BEFORE: WG.Tarr I.M.

BETWEEN—
Raymond Anthony Giddings

Claimant
and

Austal Ships Pty Ltd
Respondent

Appearances—
Mr KJ Trainer of Industrial Relations & Advocacy Serv-

ices appeared as agent for the Claimant.
Mr S Heathcote instructed by Clayton Utz, Lawyers

appeared as agent for the Respondent.
Reasons for Decision.

(Given extemporaneously at the conclusion of the hearing,
extracted from the transcript of proceedings and edited by

His Worship)
HIS WORSHIP: The issues in this matter are not complicated.
The facts that have been put before the Court are generally
not in dispute. This is a claim pursuant to the provisions of
section 51 of the Workplace Agreements Act 1993 which pro-
vides for an employee, who is subject to a workplace
agreement, to bring an action before the Industrial Magistrate’s
Court if that person considers he has been unfairly dismissed
from his employment.

Section 18 of the Act implies into every workplace agree-
ment the provision that an employer must not unfairly, harshly
or oppressively dismiss an employee from his employment if
he is a party to the agreement. In section 49 of the Workplace
Agreements Act 1993 “unfair”, in relation to dismissal, in-
cludes harsh or oppressive;

There is no dispute that the claimant in these proceedings,
Mr Raymond Anthony Giddings, was a party to a workplace
agreement. The evidence before me is that he was party to a
workplace agreement with firstly Oceanfast Marine Pty Ltd
(Oceanfast), and then in October 2000 he went to another
company in the Austal Group, Austal Ships Pty Ltd (Austal),
and signed a workplace agreement with that employer. The
latter was an agreement which had a qualification, and that
was that the workplace agreement had been established for a
secondment (internal transfer) for approximately 8 to 12
weeks. At the expiry of that period the claimant was to return
to Oceanfast and be covered by his existing registered
workplace agreement.

The evidence before me is that the claimant commenced
work with Austral as an aluminium welder in accordance with
the arrangements that had been made for his secondment from
Oceanfast. It cannot be in dispute that around January and
February 2001 there was a situation that developed in Austal
which created some concern for the future employment of
some of its workforce.

The evidence is that there were two contracts expected to be
won by Austal that were lost. As I understand the evidence,
one was for eight 50-metre catamarans which went to a Por-
tuguese company, and the other lost was for a single 80-metre
(approximately) ferry.

The first witness for the respondent was Mr Stuart Hill who
gave evidence that he was employed as a manufacturing man-
ager with Austal in November 2000. One of his tasks was to
improve the efficiency of Austal. It was his view that because
there were three companies in the Austal Group, the other
being Image Marine Pty Ltd, a flexible pool of workmen would
produce efficiencies and it was his view that to obtain those
efficiencies there would probably be a need for redundancies.
When the loss of contracts was added to the intention to pool
the workforce, the fact that there were going to be redundan-
cies became apparent, it would seem from the evidence, some
time towards the end of January; and steps were put in place
after consultation with the Workplace Representative Com-
mittee (WRC), and the notices that have been referred to and
as have been described by the witnesses cascaded down.
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There was a system in place where decisions were made in
consultation with the WRC. As a result of that, policies were
formed. There was further discussion with the WRC, and once
there was confirmation or agreement with the step that was
going to be taken by the company, that was put into a notice
and went through the command system, if you like, and fi-
nally, that document would be placed on a notice board.

I would have thought it would have been well known within
the workforce of Austal that things were happening which
may result in a reduction of the workforce. It was said by Mr
Mockett that there were rumours about that towards the end
of January 2001. The company put the first step in place, and
that was a reduction of the working hours from 45 to 38 hours.
That took effect from 31 January 2001 (exhibit K1), and the
implementation of that, matching hours to days, was contained
in the next instruction, which was sent to all employees (ex-
hibit K2).

I do not think I can come to any other conclusion on the
evidence other than there were commercial decisions made,
based on the downturn in work, which led to the justification
of the reduction of the workforce, and as I understand Mr
Hill’s evidence, between 13 February and some time in May,
in excess of 300 employees were made redundant.

The method of redundancy was explained by the respond-
ent. The manager for the particular area was given a number
of positions which were going to be affected and the deci-
sions were made based on a number of criteria. In relation to
the claimant, there was evidence that he had received two
written warnings and a verbal warning, and it was the evi-
dence of Mr Mockett that on other occasions the complainant
had to be spoken to about his performance.

In evidence Mr Mockett said that it was his opinion that the
claimant was a competent welder who was easily distracted
and who was inclined to distract others by talking and joking
with them. He was prone to ignore safety requirements and
that became more critical at Austal because their safety stand-
ards were rigidly enforced. The safety breach the claimant
was involved in related to a failure to wear personal protective
equipment supplied to safeguard workers against burns and
flashes.

The second written warning the claimant received was the
one which followed him being injured while welding. The
circumstances of that were given in evidence by the claimant
and by Mr Mockett. There is some dispute in relation to that
evidence. The claimant contends that the incident occurred
on l6 November 2000, because of some defect in the protec-
tive shirt he was wearing. It was a very hot day and, according
to his evidence, he took off his leather jacket, which was is-
sued as protective clothing to wear when welding.

There is some dispute in the evidence about what was re-
quired. The last witness did concede that the protective
clothing, when welding, did not include the leather jacket,
but there is other evidence, to some extent, to counter that.
There is also evidence that suggested that the leather jacket
should have been worn when certain welding jobs were being
done, but not when some of the lesser welding jobs were be-
ing performed.

There were two verbal warnings that had been recorded in a
diary, which was tendered by Mr Mockett (exhibits N1 and
N2). One was on 16 November 2000, and that was on the
same day as the written warning. The other was on 20 De-
cember 2000, where there was a warning in relation to the
holding up of other workers; and evidence has been given
about that.

The evidence of Mr Day was that the final list in relation to
those who were going to be made redundant was compiled by
consensus between the four coordinators together with Mr
Clayton and Mr Estimoff. They sat at a meeting and went
through the lists. It was conceded by at least Mr Estimoff that
he relied on the input from supervisors and coordinators, and
I suppose that is the sort of reliance one would expect in a big
organisation like the respondent company.

The main method of determining who was to be made re-
dundant was based on performance and skills, and there was
some reference, in relation to that, to performance assessments
and the warnings that had been given. Mr Giddings’s evidence
generally is that his redundancy came as a surprise. It is the

case that those who were made redundant were not given any
formal warning of their particular redundancy. On 13 Febru-
ary 2001 Mr Giddings was called into the office and told that
he was one of those who had been chosen for redundancy. He
was given a redundancy letter, which was later amended be-
cause of his employment with Oceanfast, which had been
overlooked initially.

He was then removed from the premises in the way that has
been mentioned. I do not think there is anyone who would
agree that that type of dismissal is necessarily appropriate,
but it is the type of dismissal which often happens in indus-
tries of this type, where there is a large workforce and where
there is a possibility or a risk of sabotage or some other inci-
dent, although there is no suggestion in this case that Mr
Giddings would get involved in any activity like that. There
were three, apparently, of the 43 or 45 who were given their
notice, who were not happy with being told that they were
being made redundant.

It was Mr Giddings’ evidence that the decision to terminate
him was unfair. In his particulars of claim he has said it was
unfair because he had not been provided with any prior notice
of the decision; that the basis on which he had been selected
to be made redundant, rather than any other employee of the
respondent, had not been provided to him; that he had not had
an opportunity of discussing the decision with the respond-
ent, including but not limited to his rights under the workplace
agreement and the application of any selection criteria relied
on to make him redundant in preference to others prior to the
decision to terminate him; that he did not have an opportunity
to transfer back to Oceanfast, and that he believed there was
sufficient work within the related group to continue his em-
ployment.

As stated, I do not think it is difficult for me to find that the
respondent company had a legitimate reason for reducing the
size of its workforce. That was the only commercial decision
it was able to make at that time. There has been evidence given
that the decision, although suspected, was being deferred in
the hope that, even up until the last minute, some of these
contracts, which may have been expected, would come
through.

Mr Giddings also claims that there was nothing wrong with
the way he performed his duties. He took exception to one of
the warning notices that he was given, and took that up with
Mr Clayton. It would seem he had an opportunity to put his
case in relation to that matter, and Mr Clayton listened to what
he said, but allowed the written warning to stand.

Having found that the respondent employer had a right un-
der the workplace agreement to reduce the workforce, it
seemed to me, even before I was referred to the decisions by
Mr Heathcote, the agent for the respondent, bearing in mind
the onus of proof in these matters is on the claimant, he has
the onus generally to satisfy the Court, on the balance of prob-
abilities, that his dismissal was unfair and, as the authorities
suggest, one way he could show that is to give evidence and
produce evidence to the required standard, that there were
others in the workforce who were kept on in preference to
him, where he had a better right to retain his employment.

It is clear from the evidence before me that Mr Giddings
has not done that. He was the only witness who gave evidence
in relation to his claim, and there is no evidence before me
supporting what could be his contention that he should have
been kept on, and others perhaps should have gone before he
did.

Those for the respondent company who gave evidence
ranked Mr Giddings in accordance to where he might fit in
when redundancy of members of the workforce was being
considered, and all ranked him fairly highly as a candidate
who would be considered for redundancy. Those rankings
ranged from being first off the job to being within the first six,
and I think to being within the first 10.

It is clear from the evidence of all those witnesses that,
contrary to what Mr Giddings may have thought of his
performance in the workplace, there are others who su-
pervised him and who were in contact  with his
employment, who thought he would be one of those con-
sidered for redundancy in preference to many others who
were working in that area.
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There has been some criticism of the subjective manner in
which this type of assessment is done, but I think that is the
nature of any workplace, and rightly so, that people who are
in a supervisory situation can generally rate the performance
of their employees. That has been done in this case.

The claimant complains about the procedural fairness in
relation to his dismissal, and relies on the reference that was
given by Mr Clayton. Much was made of that reference, but it
is my experience, and probably the experience of everyone in
this court-room, that when a reference is sought and given to
someone, it is very rare that a reference is given which makes
reference to any negative aspects of the employee’s perform-
ance and, in my view, this is a case of that.

In Mr Clayton’s evidence he said that at various times the
complainant had contacted him and advised that he was un-
happy working where he was, and considering leaving. He
said—

“He went so far as to seek a reference, which I provided.”
He explained that the reference he provided to Mr Giddings

was an expression of my honest opinion that he was a compe-
tent welder, saying further—

“But I did not make any reference to any negative as-
pects of his performance at work.”

When asked to elaborate on that, Mr Clayton said that he
believed Mr Giddings may well have performed better in an-
other workplace where he was perhaps happier; that he had
the potential to be a competent welder, and it may well be if
he had found the right working environment his performance
would be satisfactory.

The comments he made in that reference were put to Mr
Day, the last witness, and it is my view that those comments
were put, to some extent, unfairly, without telling the witness
where those comments came from. It seems to me that the
answers that were given to those questions were given based
on the questions that were put, without thought to the circum-
stances that gave rise to those comments. I do not think I can
draw anything in relation to the claimant’s competence or fit-
ness from that reference.

The question of procedural fairness has been mentioned in
some of the cases that were referred to me, but it is clear from
those cases that is just one element which would need to be
substantial, to override the comparative test expounded by
Brinsden J in the ASI case. There was no notice given, but the
workplace agreement allows for payment in lieu of notice,
and as I have said, although it has not come out in evidence,
there is a practice in this type of industry not to give notice,
for the reasons stated.

The evidence before me is that forty of those who were dis-
missed in this way accepted the situation, and it was only the
claimant and two others who were concerned about the way it
was done, and the lack of notice. The exit of the claimant
from the workplace and the cartage of his toolbox have been
explained to some extent by the witnesses of the respondent
company. They have an interpretation that it was to save him
some humiliation. It may well have been that they wanted to
get the cleared toolbox off the premises before the respondent
had an opportunity to get into his car and leave the premises.
I do not think anything turns on that.

The other criticism in relation to procedural fairness was
that there was no evidence to show that the claimant had been
told of the notices which came out of the meetings on 17 and
30 January 2001, and, in fact, as I understand the evidence he
was away on one of the days that the notice may well have
been discussed with the workforce. However, the notices fin-
ished up on the notice board, and, as was confirmed by one of
the witnesses, there were rumours around about what was
going on. I would be surprised if the claimant would not have
known these notices were going on to the notice board. He
had an opportunity to see how things were going because of
that.

I accept the evidence that there was a delay for a number of
reasons, in relation to advice to the workforce. It was a deci-
sion, as I understand the evidence, made in the hope that the
redundancies in the numbers envisaged may not have hap-
pened. I suppose it would go without saying that the process
of redundancy is not something that employees or employers
have much pleasure in being involved in. I accept the

evidence that there was some hope that contracts may have
come through. Not only would that have reduced the need for
redundancy, but it would have meant that there were employ-
ees available to perform the task, notwithstanding what Mr
Hill said in relation to a lead-up time, even if the contracts
had come in.

At best I believe I could find that there may have been some
procedural unfairness, but I could not conclude in my view
that that has led to any injustice in relation to the dismissal of
the claimant, and if there is no injustice then I cannot find that
the dismissal was unfair. In fact, my finding is that the dis-
missal was caused because of the downturn in the industry at
that time, and that the claimant was one of those unfortunate
employees who found themselves on the list of those to be
made redundant. There was no unfairness to the level required,
or any unfairness, which would give him a claim for any com-
pensation under the Workplace Agreements Act 1993.

The claim is dismissed.
W.G. TARR,

Industrial Magistrate.

THE INDUSTRIAL MAGISTRATE’S
COURT OF WESTERN AUSTRALIA

HELD AT PERTH

Claim No. M 124 of 2001

Date Heard: 21 November 2001

Date Delivered: 22 November 2001

BEFORE: WG.Tarr I.M.

BETWEEN—

Peter Maindok

Claimant

and

Cabletech Electrical Pty Ltd

Respondent.
Appearances—

Mr C Young of the Communications, Electrical &
Plumbing Union of Australia appeared as agent for the
Claimant.

Mr E Rea of Workplace Relations & Management Con-
sultants Pty Ltd appeared as agent for the Respondent.

Reasons for Decision.
HIS WORSHIP: These are the reasons for my decision.

The action before me is one brought by the Claimant pursu-
ant to the provisions of section 50 of the Workplace Agreements
Act 1993. Section 50 provides for a party to a workplace agree-
ment, where there is a claim that there has been a breach of
such agreement, to bring an action before an Industrial Mag-
istrate’s Court.

There is no issue with the facts that the Claimant was em-
ployed by the Respondent and was a party to a workplace
agreement (tendered as exhibit B). There is also no dispute
that the Claimant’s employment was terminated on 3 March
2001 during a telephone conversation with Mr Lawrence
Bensusan, a director of the Respondent company. It was the
Claimant’s case that he was dismissed and he has not been
paid his entitlements pursuant to the workplace agreement.
His statement of claim particularises those entitlements as:—

• $695.00 owing for normal working hours;
• $363.00 owing for holiday pay; and
• $800.00 owing for one week’s pay in lieu of notice.

comprising a total amount of $1858.00. The particulars also
include claims for pre-judgment interest, penalties pursuant
to section 83(6) of the Industrial Relations Act 1979 and costs.

The Respondent concedes that the Claimant is entitled to
the sums of $695.00 and $363.00, but denies liability for the
amount of $800.00, maintaining that the Claimant resigned,
and in such circumstances is not entitled under the workplace
agreement to pay in lieu of notice.
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The Claimant was employed by the Respondent as an elec-
trical mechanic from August 2000 until termination on 3 March
2001. In that capacity he was provided with a van, uniform
and other equipment. He was required to carry out electrical
work assigned to him. A percentage of that work was assigned
by way of a 2-way radio fitted to the van.

As I understand the evidence he was required to respond to
work requests as allocated, and report each morning when he
arrived at his first job. I have heard evidence of the circum-
stances which led to a telephone discussion between the
Claimant and Mr Bensusan. It is the Claimant’s evidence that
he did not want to work after 6 pm on any Friday, as he had an
obligation to his daughter on that day. He claimed to have had
an understanding with the respondent in that regard.

On Friday, 2 March 2001, at some time before 6 pm, the
Claimant had finished his last job, which was south of the
river, and was driving home to Duncraig on the Freeway. His
evidence is that at about 5.50 pm he received a request to do
another job. He refused that request, and two further requests
made over the radio. His evidence was that he said “No” each
time. His claim is that there was an agreement that he knocks
off at 6 pm on Fridays. He arrived home about 1 hour later.

The Claimant further claims that he was stung by a wasp
and was in terrible pain. It is his evidence that at about 2 am
on Saturday, 3 March 2001 he took a painkiller and slept until
12 noon on the Saturday.

He obviously did not go to work that day as he was required
to do, and made no contact with his employer. It was his evi-
dence that he knew Mr Bensusan would telephone him some
time. That telephone call was answered by the Claimant some
time late in the afternoon on Saturday, 3 March 2001.

It is the Claimant’s evidence that in response to Mr
Bensusan’s request for a reason for not contacting the em-
ployer to let them know he would not be at work on Saturday,
he responded by saying: “You know I don’t like working Sat-
urdays”. It is then that the Claimant says that

Mr Bensusan told him he was sacked for gross misconduct.
It is not in dispute that the Claimant responded some time
later by telling Mr Bensusan what he could do with his job in
the manner given in evidence.

Mr Bensusan denies that he sacked the Claimant. He said
he was concerned that the Claimant did not turn up for work
on that day and had not telephoned with any reason. Until
then he had considered the Claimant to be a valuable employee,
and there had been no problems in the past. In fact he de-
scribed him as a model employee.

I must find the attitude and behaviour of the Claimant at the
time quite remarkable, and it seems consistent with him be-
ing, as he said, fed up with the job because of the hours he
was required to work, and in particular, the incident where he
was requested to work after 6 pm on Friday 2 March 2001.

It is my view that he certainly did not behave as one would
expect a responsible employee should. There was no mention
of the wasp sting when Mr Bensusan asked why he had not
gone to work or contacted the employer. There has been no
medical evidence or other evidence supporting the claim. I
am left wondering why he did not offer that reason at the
time, instead of responding in the way he did.

I accept as credible the evidence of Mr Bensusan that he
wanted to pick up the van, money, EFTPOS machine and other
company equipment the following day, but accepted the time
dictated by the Claimant.

As I have mentioned, the fundamental issue in this action is
whether the termination was a dismissal by the employer, or a
resignation by the Claimant, and I must say that that is not
conclusive on the evidence before me. The evidence of both
Mr Waltham and Mr Low does not assist me. Their admission
that they did not hear all the conversation between Mr
Bensusan and the Claimant, and that therefore Mr Bensusan
could have told the Claimant he was sacked, adds absolutely
nothing. Their evidence is that they did not hear it said.

In actions like the one before me, the Claimant has the onus
of proof to satisfy me, on the balance of probabilities, as to
each and every element of his claim. I am left with two ver-
sions of events, the Claimant’s word against that of Mr
Bensusan. I have been asked to consider the arrow put on

clause 12 of the copy of the workplace agreement (see exhibit
F). Mr Waltham strongly denied that it was he who did that,
and I am not able to determine how it was done, or by whom.

When I take into account the reaction of the Claimant in
refusing work on the Friday night, and the effect that request
had on him; the disregard he had for what I would have thought
was a reasonable obligation to contact his employer when he
was not going to work on the Saturday; his response to a rea-
sonable request from his employer for an explanation on
Saturday afternoon, and the evidence in relation to the return
of, and damage to, the Respondent’s van, I have difficulty
concluding that I should accept the Claimant’s evidence in
preference to that of the Respondent. That difficulty is com-
pounded when the Claimant admits that he was fed up with
the job, in particular the hours he was required to work.

I therefore find that the Claimant has not satisfied me to the
required standard that he was dismissed from his employment
with the Respondent, and his claim for one week’s pay in lieu
of notice must fail.

It seems to me that I should make orders by consent in rela-
tion to the payment by the Respondent of the $695.00 relating
to normal hours worked and $363.00 for holiday pay due. I
would be prepared to make an order in relation to interest on
those sums.

The issue of costs has been raised and, pursuant to section
83(3) of the Industrial Relations Act 1979, the Court can only
make an order for costs where a defence is frivolous or vexa-
tious. I could not find in this case that there was no merit in
the defence. Accordingly I am not able, under the legislation,
to make any order for costs.

As to the issues in relation to the damage to the van and the
return of the uniform being part and parcel of the application
for costs, I make no finding in relation to the evidence regard-
ing those two matters.

My orders will be that the claim in relation to pay in lieu of
notice is dismissed and that, by consent, the Respondent shall
pay the Claimant $1058.00 plus interest fixed at $40.00, and
reimburse the Claimant the amount of $40.00 being the cost
of making the claim.

It is the intention of every workplace agreement, and in my
view there is a moral obligation, that an employee should be
paid his or her entitlement at the conclusion of their employ-
ment. It is a fundamental right that an employee has. There
are all sorts of reasons why that should be the case. Employ-
ees have families and commitments, and in my view it is not
for an employer to arbitrarily withhold money of that nature
which is due.

Having said that, in this case there were complications and
the complications came about by the actions of the Claimant.
For whatever reason, there was damage done to a vehicle, and
although legally under the workplace agreement the provi-
sions of the schedule thereto did not apply, there was, as I
said, action taken by the employer, which was contributed to
by the employee, in my view. Having said that, it is my view
that it is still appropriate that I impose a penalty. That is the
intention of the legislation.

I am aware that there is an outstanding matter, and that is
the damage to the vehicle. I would like to put an end to the
matter now so that the parties have nothing further to do with
each other. I had in mind a fine of $500.00, which I think is
reasonable. What I am prepared to do is discount that fine by
$150.00, which would be the Claimant’s share of the cost of
repairing the damaged window. I think if I do that, it would be
fair and equitable, and that should put an end to any further
court action for recovery of the amount outstanding or claimed
in relation to the damage to the vehicle.

By way of penalty, for the reasons I have given, there will
be an order that the Respondent pay $350.00, and that penalty
is to be paid to the Claimant.

W.G. TARR,
Industrial Magistrate.
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Reasons for Decision.
The Claim
Mr Peters alleges that between 9 July 1998 and 13 July 1999

the Defendant employed him in his capacity as a plumber. He
asserts that the Defendant did not pay him his correct entitle-
ments both during the currency of his employment and
subsequently upon termination of his employment. He accord-
ingly has brought this action to recover those entitlements.

This action brought against the Defendant has been pleaded
in the alternative. It is alleged that the Defendant has either
failed to comply with the provisions of the Plumbing Industry
(Queensland and WA) Award 1979 which is a federal award
or, alternatively, that it has failed to comply with the Building
Trades (Construction) Award 1978 which is a state award.
During the course of final submissions, counsel for Mr Peters
conceded that respondency with respect to the said federal
award could not be proved. Mr Peters has accordingly aban-
doned his claim made under the Plumbing Industry
(Queensland and WA) Award 1979. He now relies upon the
Building Trades (Construction) Award 1978 to substantiate
his claim.

Mr Peters says that the Defendant breached the Building
Trades (Construction) Award 1978 by, inter alia—

• failing to pay overtime and weekend work;
• failing to pay overtime at the correct rate;
• failing to pay rest and meal breaks;
• failing to pay ten public holidays;
• failing to pay for a public holiday worked;
• failing to pay allowances;
• failing to provide rostered days off;
• deducting superannuation payments from gross pay;
• deducting payments to the Construction Industry Re-

dundancy Fund from gross pay;
• failing to make the correct superannuation contribu-

tions;
• failing to make a redundancy payment;
• failing to pay pro-rata annual leave on termination;

and
• failing to pay annual leave loading.

The Defence
The Defendant denies that any award binds it in relation to

Mr Peters. It says that Mr Peters was at all material times an
independent contractor. It says that Mr Peters does not have
standing to bring this claim. Alternatively, it submits that if it
is found that Mr Peters was at all material times an employee
of the Defendant, which is denied, then the amounts paid to
Mr Peters in consequence of their agreement was in each in-
stance an all inclusive sum. It is submitted therefore that any
payment made by it to Mr Peters in excess of the award

entitlements should be set-off against any award entitlements
that may be found to be owed. Further, and in the alternative,
the Defendant submits that Mr Peters is now estopped from
relying on the award because—

• The Defendant, acting upon the negotiations lead-
ing to the contract, agreed in good faith to pay a
$25.00 per hour rate, and subsequently the $28.00
per hour rate and assumed that Mr Peters would not
rely upon any right Mr Peters may otherwise have
in relation to the calculation of benefits (the assump-
tion); and

• vActing on the assumption the Defendant made pay-
ments in excess of that to which Mr Peters would
otherwise have been entitled.

• Mr Peters agreed in negotiations leading to the con-
tract to the $25.00 per hour rate and subsequently
the $28.00 per hour rate and thereafter invoiced the
Defendant for the hours worked without complaint.

• Mr Peters received payment in excess of that to which
the Defendant would otherwise have been required
to make or Mr Peters was entitled to receive.

• In the circumstances it would be unjust that the De-
fendant be required to comply with an award in view
of the payments made in excess of the award rates.

Finally the Defendant also submits that Mr Peters has failed
to prove that the Building Trades (Construction) Award 1978
binds the Defendant.

During the course of proceedings the Defendant’s counsel
on behalf of the Defendant made certain admissions. He con-
ceded that no specific payments were made to Mr Peters in
relation to meal breaks, lunch breaks, overtime, rostered days
off, public holidays and redundancy fund payments in accord-
ance with the requirements of the award (see transcript pages
76 and 77). Furthermore, he also conceded that no issue is
taken with the calculations as pleaded.

Witnesses
Mr Peters relies on his testimony and that of Seamus Doherty,

a former secretary of the Communications Electrical and
Plumbing Union of Australia, (Plumbing Division), WA Branch
(the CEPU) in order to prove his claim.

The Defendant called four witnesses. They were its direc-
tor, namely James Turner; its former supervisor/leading hand,
Kevin Crommelin; its current “sub contractor” Ian Doutch
and its office manager, Jeanene Doornbusch.

Evidence
Christopher Peters
Mr Peters testified that he is a roof plumber. He said that he

started working for the Defendant on 9 July 1998. He gained
that position by responding to an advertisement in the news-
paper. In responding to the advertisement he spoke to James
Turner concerning the position. Mr Turner agreed to employ
him on the basis that he would be paid at an hourly rate of
$25.00. Mr Turner also told him that he would be required to
work at least 40 hours per week. His starting time each day
would be either 6.30 or 7.00 am. He was to start work at the
time specifically instructed by the foreman on the job. He was
told to go to a particular job and meet the foreman. The fore-
man was to instruct him as to what to do. During the course of
his testimony Mr Peters interchanged the terms “foreman”,
“supervisor” and “leading hand” when speaking about the
person who he said oversaw his work and who on behalf of
the Defendant instructed him as to what to do. In that regard it
is apparent that he was referring to a person holding the same
position differently described.

Mr Peters told the Court that upon his arrival on any given
job he would be instructed by the foreman as to what he was
to do. Once he completed his allocated task the foreman would
inspect his work. If satisfied that the work had been com-
pleted satisfactorily he would be given instructions as to his
next task. If unhappy with the work carried out he would be
required to fix up the job until it was right

Mr Peters testified that he mainly worked on commercial
factories whilst working for the Defendant. He usually worked
with other employees on those sites. He rarely worked on his
own. The foreman was usually on the job. He was there for
“about ninety percent of the time.” His duties included the
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installation of roofing sheets and the fixing of gutters and
flashings. Apart from working with metal he was also required
to work with fibreglass wool insulation that was generally
laid underneath the metal roofing sheets. All materials were
supplied. Mr Peters supplied his own hand tools such as tin
snips, squares and levels. He also utilised his own cordless
drill and small stepladder. The Defendant’s foreman supplied
other necessary tools such as drills and electrical leads.

Mr Peters testified that he was routinely instructed by either
the foreman or, alternatively, by Mr Turner as to which job to
go to. If he could not get to work on any particular day it was
expected that he contact the office and speak to Mr Turner or
his secretary. If sick he would ring the foreman or Mr Turner
to advise the Defendant of his inability to attend work. Mr
Peters said that on one occasion he decided to stay in bed on
a rainy day because he had previously experienced turning up
to site on such a day only to be told to go home. He was never
paid for his attendance that day. On the occasion that he de-
cided to stay home Mr Turner rang him and said—

“You can’t not show up for work or I’ll sack you, or you
won’t be employed for the company. So whether it’s rain-
ing or not I want you at the site at this time.”

Furthermore there was no way that he could have had some-
one else replace him for the day in the event that he could not
work.

Mr Peters said that the time he spent working was recorded
on time sheets. He sometimes filled them in but on other oc-
casions the foreman completed them. From time to time when
he ran out of time sheets he would write his times on a piece
of paper and send that information in. Alternatively he bor-
rowed other employees’ time sheets. The time sheets were
usually faxed through at night from his uncle’s house at which
he was then living.

Mr Peters testified that he raised concerns about his pay. He
said he asked why an insulation allowance was not paid. He
also queried superannuation and redundancy payments. He
said he could never make sense of how the figures with re-
spect to his pay added up. He said that he found that his
redundancy and superannuation payments had been deducted
from his gross pay. He raised with Mr Turner that the practice
was illegal and that in effect he was being given “fraudulent”
pay slips. Mr Turner is alleged to have replied—

 “So what? Who’s going to do anything about it.”
According to Mr Peters, Mr Turner then went on to say that

if he had to do everything properly he would do all the work
himself and sack everyone.

Mr Peters said that apart from complaining about his pay he
also complained about the lateness of the “smoko” breaks
taken. In reality the morning “smoko” breaks were in fact lunch
breaks. He complained that breaks were taken as late as 11.00
am causing him fatigue. Furthermore he complained of hav-
ing insufficient breaks.

Mr Peters testified that he was not paid any extra for over-
time worked. He said it was not worth working on Saturdays
and Sundays without getting paid time and a half or double
time. He complained about that but was told—

“If you want a job you’ve got to do it.”
Mr Peters said that he queried why he was not given rostered

days off. On one occasion he needed to take time off in order
to have his car repaired. When he queried the allocation of a
rostered day off he was told—

“We don’t give rostered days off in WA.”
On the issue of his pay rate Mr Peters testified that the go-

ing rate at that time was $25.00 to $30.00 per hour. He said
that it was hard to get hold of roof plumbers because a lot of
them had gone over to the eastern states by reason of the Syd-
ney Olympic Games. As a consequence there was a shortage
of roof plumbers and those who were around attracted that
rate of pay. He received regular payments based on the hours
worked. Tax was deducted from his pay by the Defendant.
He, to his surprise, discovered that superannuation and re-
dundancy fund payments were being deducted from his pay.

Mr Peters testified that he worked approximately 45 hours
per week for the Defendant. Consequently he had no time to
work for anyone else. From time to time however when there

was a break in the continuity of work he was directed by Mr
Turner to go and work for Mr Turner’s brother, namely Paul
Turner, who traded as Joondalup City Roofing. When that
happened, Joondalup City Roofing would pay him for his hours
worked. When working for Joondalup City Roofing he did
essentially the same type of work as he carried out for the
Defendant. He did not work for anyone else other than the
Defendant or Joondalup City Roofing. Indeed he only worked
for Joondalup City Roofing when directed to do so. He never
contracted to provide services to anyone else. At one stage Mr
Turner had suggested that he become a bona fide contractor.
He rejected the suggestion because it was not financially pos-
sible for him to set up his own company.

Mr Peters also gave evidence about the fact that he worked
certain public holidays for which he was not paid extra. When
he worked those days he did not receive any days off in lieu
thereof. Further he said that if he did not work on a public
holiday he was not paid for the same. In relation to meal breaks
and rest periods Mr Peters testified that he only received one
break per day. He did not receive any extra payments for fore-
going such breaks. Furthermore he was never paid a meal
allowance.

Mr Peters said that his employment ended when he simply
could not carry on. He had problems with his back and was
frustrated with his employer not paying him his correct wage.
He decided to call in the union to resolve his pay dispute.

He was not paid annual leave or a redundancy payment upon
termination.

When cross-examined Mr Peters readily conceded that his
employment with the Defendant was punctuated by a number
of breaks. One of the breaks was on account of his back prob-
lem. The others came about when he worked, on James
Turner’s instruction, for Paul Turner (Joondalup City Roof-
ing).

When taken to the issue of his pay rate, Mr Peters said that
he could not recall Mr Turner advising him that the $25.00
per hour pay rate was an “all-in rate”. He said he did not
work for an all-in rate. He made it known to Mr Turner that he
only worked for wages. However he did concede that he com-
pleted Prescribed Payments System deduction forms in the
relevant years and further that he had tax deducted at the rate
of 20%. In that regard he said that he simply filled in the forms
that he was given.

Mr Peters was questioned about his relationship with
Joondalup City Roofing. On that issue he emphatically main-
tained that he worked for that firm only when instructed to do
so by James Turner. He went back and forth between the De-
fendant and Joondalup City Roofing as instructed.

Mr Peters was cross-examined on various issues relating to
the control the Defendant had over him. He maintained under
vigorous examination that he was directly supervised. He re-
affirmed that he did not operate as a subcontractor as suggested
by the Defendant. He said that he was not entitled to work the
hours he wanted. He had to work the hours he was told to
work. The foreman told him when to have smoko and when to
knock off. It was also forcefully put to Mr Peters that the
reason why smoko breaks were not taken when he wanted
was because he decided to fit in with the team of workers on
site and not because he was precluded from doing so. That
assertion was rejected. He explained that if he took breaks
when he wanted he would be “sent down the road”. Further-
more he was told that he had to work overtime if he wanted a
job.

Mr Peters throughout the course of cross-examination con-
tinually reaffirmed that he was not a subcontractor.
Notwithstanding that, he accepted that exhibit 10, addressed
to “all Sub Contractors” in which the Defendant sought in-
formation for the banking of pays had in fact been completed
by him and sent back to the Defendant.

On the issue of termination of his employment he testified
that his employment was terminated only after he had involved
the union in the matter.

During the course of cross-examination Mr Peters was very
forcefully accused of being a “bald faced liar”. He rejected
that contention and stood firmly by the evidence that he had
given in chief.
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Seamus Doherty
Mr Doherty testified that Mr Peters had made a complaint

to his union concerning the payment of wages. In consequence
it was decided that a time and wages check be conducted. In
that regard he attended the Defendant’s premises at
Gidgegannup. The Defendant was unco-operative and he never
achieved the inspection of the time and wages records.

When cross-examined Mr Doherty confirmed that he had
not been ordered off the premises. It is noted, of course, that
Mr Peters told the Court that he had been informed that Mr
Doherty had been ordered off the premises.

James Turner
Mr Turner described himself as the principal of the Defend-

ant. He told the Court that his initial contact with Mr Peters
came when Mr Peters telephoned him on his mobile phone
looking for work. They agreed to meet on site the following
morning to discuss pay arrangements and hourly rates. The
meeting took place at Eastbrook Village in East Perth. Mr
Turner was unsure as to the date that he actually initially met
with Mr Peters but was prepared to accept Mr Peters’ evi-
dence as to the date.

When they met Mr Peters discussed how the Defendant
operated, what the “all-in” rate of pay was and what he would
be required to do. He agreed to take on Mr Peters and started
him off on a “tradesman wage” which was $25.00 an hour.
He was to work eight hours per day. He was permitted to start
early and finish early if he wanted provided others on site
agreed. Nothing was to be provided to Mr Peters as he had his
own tools. The foreman was to instruct Mr Peters as to which
jobs to do and where to go. However the foreman had no su-
pervisory role. All the work performed was to be checked by
Mr Turner. Mr Turner told the Court that all contractors, in-
cluding Mr Peters, would be paid in accordance with invoices
sent.

Mr Turner testified that during the overall period that Mr
Peters worked for the Defendant he also worked for others.
Indeed he subcontracted to others such as Joondalup City
Roofing, run by Mr Turner’s brother, and Waratah Roofing,
run by Warren Thompson. He said that Mr Peters worked for
Joondalup City Roofing on five or six separate occasions. On
each occasion he did little more than to inform Mr Peters that
his brother had work available if he wanted to work for him.
Mr Turner suggests that Mr Peters came and went as he pleased.
To support his contention he pointed to the fact that Mr Peters
even took a long eleven-week break in order to travel up north.
To reinforce the contention that Mr Peters was a subcontrac-
tor Mr Turner highlighted the fact that superannuation and
redundancy fund payments were deducted from his pay. He
said that was done in accordance with what roofers wanted.
Furthermore all roofers had their tax deducted under the Pre-
scribed Payments System.

Mr Turner’s evidence concerning the terms of Mr Peters’
engagement was tested during the course of cross-examina-
tion. With respect to that issue he confirmed that Mr Peters
had been paid the “going rate”. Furthermore he conceded
that the arrangements were such that Mr Peters was not asked
to quote any particular job. He was, in fact, engaged at an
hourly rate and paid for the hours worked. Mr Turner con-
ceded that every hour worked by Mr Peters was paid as a
normal hour. He said that the Defendant paid workers more
than was required because it wanted good quality tradesmen.
He engaged good quality tradesmen because it was part of the
Defendant’s reputation. As to the issue of deductions made
from roofers pay he conceded that superannuation and redun-
dancy fund payments were in fact routinely deducted out of
gross pay. Such sums were deducted because all agreed. Their
agreement came about by their failure to object to the deduc-
tions made.

Mr Turner was also questioned about how work carried out
by the Defendant was allocated and governed. In that regard
he said that he decided how many people would work on a
project and how many people might be moved from project to
project. He would move them around to fit the amount of work.
He would control where everyone worked. If someone did
not turn up to work he would ring up to see why that person
had not turned up. He also conceded that it was the supervi-
sor’s role to keep a fairly close eye on the job to make sure
that things were going right.

Mr Turner was also questioned about his knowledge of com-
plaints made by Mr Peters. He said that although Mr Peters
did not complain to him directly he was aware that verbal
complaints had been made to officers of the Defendant. He
did nothing about the complaints because they were not in
writing. He said—

“I think if you’re serious about it you will put something
in writing.”

When re-examined on that issue Mr Turner said that Mr
Peters did not complain much to him personally. He com-
plained to other people.

Kevin Crommelin
Mr Crommelin is a self-employed roof plumber trading as

Tech Steel Roofing.
He told the Court that at the material time he worked for

“Mr Turner”. When asked what the nature of that relationship
was, he replied—

“I went to work and he paid me.”
He said that he was paid $30 per hour for every hour worked,

whether it be one hour or ten irrespective of the week he
worked. He said that if you work as a subcontractor “claim-
ing PPS you get paid your hourly rate”. If you want to be
paid wages the rate is much lower. Most people opt for the
higher rate so they get cash in hand. Certain deductions were
made from his pay. They were for superannuation and the
like. He was expected to supply his own tools, power leads,
ladders and the like. As a subcontractor he could come and go
as he pleased.

Mr Crommelin testified that he could not recall Mr Peters
ever complaining during the period that they worked together
on site. He said however that “everyone whinges about some-
thing”. He could not specifically recall complaints made by
Mr Peters about meal breaks being taken too late.

Mr Crommelin said that whilst working for the Defendant
everybody usually started at

7.00 am and finished at 3.00 pm. Morning smoko would
generally be taken about 4 hours into the job—“then you would
generally get hungry”. The timing of breaks was also depend-
ant upon the job at hand. Sometimes breaks would be delayed
so that a particular task could be completed.

Mr Crommelin confirmed that his job with the Defendant
was that of “quality control”. It was his responsibility to make
sure that the work carried out by the Defendant was being
done in a tradesman like manner.

Mr Crommelin was cross-examined as to his duties. He told
the Court that whilst working for the Defendant he may have
been supervising two or three jobs concurrently. That neces-
sitated him travelling from site to site.

He was also questioned about the taking of meal or rest
breaks. Mr Crommelin testified that the problem with having
too many breaks is that you lose too much down time. “You
spend all your time getting up and down off the roof”. Not-
withstanding that, no one stopped Mr Peters from getting down
off the roof and having something to eat and drink if that was
what he wanted to do.

When cross-examined about his relationship with the De-
fendant Mr Crommelin said he considered himself to be a
bona fide contractor working for the Defendant.

On the issue of Mr Peters complaining, he said under cross-
examination that Mr Peters had never complained to him.
However he did concede that on occasions he saw Mr Peters
“chuck a wobbly and throw tools around and leave”.

When re-examined Mr Crommelin said that the nature of
the job was to keep the team happy. He also went on to say
that in order to finish projects in time you would “sweat it off
one day and screw it off the following day”.

As to the issue of Mr Peters complaining he said that Mr
Peters may have said that he was hungry but he went on to
say;

“I don’t mentally take notes of people saying- I’m hun-
gry or thirsty, you know.”

Mr Crommelin said he regards himself as a contractor be-
cause—

“I’ve got to buy the materials, I’ve got to supply the tools,
I’ve got to supply the labour to do that job.”
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He said that he quotes for jobs but in some instances he
supplies labour only. Just because he supplies labour only does
not, in his opinion, make him an employee.

Ian Doutch
Mr Doutch currently works for the Defendant. He is paid at

the rate of $25.00 per hour. He described to the Court his
working conditions. He said that he typically starts at

7.00 am and finishes at 3.30 pm. He usually takes a smoko
break, which is the main break. He then usually stops mid-
afternoon for a drink. He said that that is the pattern adopted
consistently across the industry.

Mr Doutch said that he has worked as a subcontract roofer
not only for the Defendant but also others over the years. He
said that payment is made upon production of an invoice. He
supplies his own tools except for specialised tools, which are
supplied by the Defendant.

Mr Doutch is paid an hourly rate. He is not paid for rostered
days off, public holidays, sick leave and annual leave. His tax
is deducted on the Prescribed Payments System. If he wants
to leave and go and work for someone else for a day, a week-
end or a week he is able to do so.

When cross-examined Mr Doutch conceded that he works
for the Defendant full time and that he does not have another
job at the same time except for the odd domestic job for a
friend on a weekend.

Jeanene Doornbusch
Ms Doornbusch is an employee of the Defendant. She is

employed to carry out office management tasks. She gave an
overview of her duties and more specifically what she does
with respect to payments made to roof plumbers. She told the
Court that she made payments to roof plumbers based on in-
voices received. She said that superannuation and redundancy
fund payments were deducted from the gross payments pay-
able to roof plumbers. Those deductions were made by way
of salary sacrifice “as a favour to the guys—otherwise they
wouldn’t put anything towards their own super”.

She said that tax was deducted using the Prescribed Pay-
ments System. That was done because “all the guys working
for us were subcontractors, that’s why their rate of pay was
so high. They all wanted to be subcontractors for taxation
reasons”.

Ms Doornbusch said she had received complaints from Mr
Peters. He had complained that payments for superannuation
and redundancy had not been remitted to the actual fund man-
ager. She stressed however that such payments had been made.
She said however that Mr Peters did not otherwise make com-
plaints about his conditions of employment or his rate of pay.
She said that Mr Peters was free to come and go as he pleased.
“He often went off with other people”.

She said that Mr Peters did not eventually leave complain-
ing of a sore back. There was never a workers’ compensation
form completed concerning his sore back.

When cross-examined Ms Doornbusch conceded that she
was never instructed by Mr Peters to deduct superannuation
payments from his pay. She maintained that all the complaints
made by Mr Peters to her related to her alleged failure to re-
mit the deductions made for superannuation and redundancy
payments.

Assessment of Witnesses
Mr Peters in my view gave credible evidence. He was ques-

tioned quite vigorously in the course of cross-examination
but nevertheless stood firm in relation to evidence he had given
in chief. Counsel for the Defendant suggested that he lied. I
do not accept that. Mr Peters lacks sophistication in articula-
tion. That, of course, does not impugn his credibility. It is
suggested that I draw adverse inferences against him by rea-
son of his failure to call witnesses concerning his blacklisting
and other peripheral issues. In my view such evidence is pe-
ripheral to the central issues in this matter. It is not surprising
therefore that evidence was not called on that issue. It would
have been of little or no assistance in resolving the pivotal
issue for consideration in this case. The rule in Jones v Dunkel
(1959) 101 CLR 298 cannot therefore operate as against Mr
Peters. I am satisfied that Mr Peters gave his evidence in a
genuine way to the best of his recollection.

I do not intend to address the evidence of Mr Doherty and
Mr Doutch except to say that they each gave straightforward
testimony. In each instance they appear to be credible. Mr
Doherty gave his evidence to the best of his recollection.

In my view Ms Doornbusch did not present a factual ac-
count of what transpired. Her evidence was tailored to suit
her employer’s case. She made various assumptions relating
to Mr Peters and other roof plumbers with respect to their
status when in reality she was not in a position to know. Much
of her evidence was given gratuitously in a manner so as to
support the Defendant. I do not accept her evidence as to Mr
Peters’ lack of complaint concerning the issue of the actual
deduction of superannuation and redundancy payments. Where
there is a conflict in that regard I prefer the evidence of Mr
Peters. It is also self evident that she has confused the se-
quence of events appertaining to the claimants legal action.

I now turn to make comment about Mr Crommelin’s evi-
dence. In my view, his testimony was given in such a way that
it demonstrated a protective stance. That protective stance re-
lates equally to his own conduct as it does to the Defendant’s
situation. I say that because it was apparent that although he
was not willing to concede that Mr Peters made any com-
plaints to him, it is apparent from his own testimony that Mr
Peters “whinged” and “chucked wobblies”. It was apparent
from his testimony that he is and was a very efficient worker
and administrator. Indeed he was keen to let the Court know
that the jobs that he worked on were always finished on time.
His desire to complete jobs on time together with his drive to
meet a timetable may have caused him to push workers on
beyond that which they were happy with. In those circum-
stances it is obvious that he is unwilling to concede that there
were complaints made when he may well have been the cause
of them. He did not regard them as complaints but rather “mere
whinging”.

Mr Turner gave his evidence in a reasonably straightfor-
ward manner. Having said that, there are some aspects of his
evidence that are in conflict with that of Mr Peters. I generally
prefer the evidence of Mr Peters. Clearly on some issues his
recollection is imperfect. I accept that the passage of time may
have affected his recollection. The cross-examination of Mr
Turner in my view found him wanting. Indeed it led to nu-
merous concessions being made. Those self-evident
concessions were clearly against the interests of the Defend-
ant.

Findings
I find that a short time prior to 9 July 1998 Mr Peters re-

sponded to the Defendant’s newspaper advertisement seeking
the services of a roof plumber. In consequence of that he spoke
to Mr James Turner on behalf of the Defendant. I am satisfied
that in that discussion Mr Turner told Mr Peters that he would
be paid an “all-in” rate of $25.00 per hour. I accept that the
payment of an “all-in” rate is common within the industry.
Indeed it was the Defendant’s practice at that time and still
continues to be. The evidence of Mr James Turner, Mr
Crommelin and Mr Doutch supports such a finding. It is ap-
parent that Mr Peters has no recollection of being told that he
would be paid an “all-in rate of $25.00 per hour”. I am satis-
fied that during the initial conversation between them Mr James
Turner told Mr Peters that he was required to work a mini-
mum of forty hours per week. It is apparent that on or about 9
July 1998 Mr Peters was engaged by the Defendant on the
terms discussed. Some of those terms have hereinbefore been
referred to.

I accept that Mr Peters was engaged to work as a roof
plumber on construction sites. Most of his work was carried
out on commercial sites such as factories. I am satisfied that
Mr Peters usually worked at least forty hours per week. In-
deed the evidence supports that on most occasions he worked
for more than forty hours per week. It follows that whilst Mr
Peters worked for the Defendant he had no time to work for
anyone else. He did not work concurrently on other jobs for
other persons or other entities. The evidence is uncontradicted
on such issues.

I find that Mr Peters started work at about 6.30 am in ac-
cordance with the Defendant’s direction and expectation. His
finishing time was usually 3.00 pm or 3.30 pm. It is evident
from the documentary evidence that Mr Peters often worked
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beyond the normal finishing time. Mr Peters was paid a flat
hourly rate for hours worked.

The evidence given by Mr Peters, which I accept, dictates
that he carried out his work in accordance with instructions
given to him by the Defendant’s overseer who has been vari-
ously described as a supervisor/foreman/leading hand but to
whom I shall refer as the foreman. I am satisfied that the fore-
man had a controlling role on site. The foreman controlled
the work to be done and when it was to be done. He had a
responsibility to ensure that the work was completed on time.
He also had the responsibility in respect to the quality of such
work. He checked on the quality of the work carried out and
caused such work to be rectified in the event that it had not
been carried out satisfactorily.

I am satisfied on Mr Peters’ evidence that the main break
taken during the day was taken at times which best suited the
foreman having regard to his schedule for the work. I am sat-
isfied that there was only one daily meal break taken. That
was usually for duration of about thirty minutes. No other
breaks were taken. It is clear that many of the workers on site
acquiesced to the foreman’s requirements in order to facilitate
the timely completion of work.

Mr Peters’ evidence also dictates that he was required to
attend work every day. He was not permitted to decide unilat-
erally whether or not he would attend work on any given day.
Indeed on the one occasion that he unilaterally decided not to
go to work he was reprimanded by Mr Turner. He was re-
quired to inform the Defendant of any absences. He was not
able to send in another worker as his substitute. Those aspects
of the relationship indicate that the Defendant controlled Mr
Peters.

Mr Peters supplied his hand tools, a cordless drill and small
ladder. Any specialised equipment was supplied by the De-
fendant. The Defendant supplied all materials. Essentially Mr
Peters supplied little more than his labour. Indeed he was paid
for his labour on the basis of hours that he worked rather than
on the basis of a given remuneration for the job completed.
His hours of work were recorded on time sheets that the De-
fendant refers to as invoices. Exhibit 1 clearly demonstrates
that the documents that the Defendant suggests are invoices
are in reality time sheets. The hours worked were recorded on
such time sheets and sent to the Defendant by facsimile. The
Defendant paid Mr Peters on the basis of the time sheets. The
details of payment were recorded on payslips (see exhibit 3).
The payslips are in the form of those given to employees.
They refer to the payment of “wages”, the deduction of tax
and superannuation. It is obvious from a perusal of exhibit 3
that superannuation and redundancy fund deductions were
made from Mr Peters’ pay. In other words Mr Peters contrib-
uted directly to the superannuation and redundancy funds. The
Defendant simply facilitated the payments. Mr Peters was not
paid allowances, overtime or any other award benefits. In-
deed there is no contest in regards to that issue. The tax
deductions made by the Defendant were based on the Pre-
scribed Payments System of tax deduction that was then in
operation for subcontractors. I am satisfied that tax was de-
ducted on that basis by reason of the Defendant’s direction
rather than by Mr Peters’ choice.

I accept Mr Peters’ evidence that he complained repeatedly
in respect to a raft of issues including his pay. Having seen Mr
Peters give his evidence I have no doubt that it is in his nature
to complain and lament. His evidence that he complained about
superannuation and redundancy payments being deducted
from his pay is accepted. Furthermore, I accept that Mr Peters
complained about the lateness of meal breaks. It is obvious
that Mr Crommelin, in so far as the complaints referred to
him, largely ignored Mr Peters’ concerns on the basis that Mr
Peters was just “whinging”.

It is self evident from both the oral testimony of Mr Peters
and the documentary evidence before me that Mr Peters
worked on the weekends, some public holidays and on days
allocated under the award to be rostered days off. If he did not
work on public holidays he was not paid for the same. Essen-
tially he was paid only for the hours that he worked irrespective
of the particular day. He was paid at the rate of $25.00 per
hour through to about early January 1999. Thereafter he was
paid at the rate of $28.00 per hour with the exception of one
seventy four hour period between late January and early

February 1999 (see sheet 3 of exhibit 3). The hourly rates
paid to Mr Peters were “the going rates” at the time. I accept
Mr Peters’ testimony that good roofing plumbers were scarce
during that boom period leading up to the Sydney Olympic
Games.

Mr Peters worked for the Defendant from 9 July 1998 to 13
July 1999. During that period his employment with the De-
fendant was broken up with periods worked for Joondalup
City Roofing operated by James Turner’s brother. According
to Mr Peters he was directed to work for Joondalup City Roof-
ing during periods of low activity for the Defendant. Mr James
Turner on the other hand suggested that he simply facilitated
the engagement of Mr Peters by his brother’s firm. I accept
Mr Peters’ testimony that he was directed to work with
Joondalup City Roofing by Mr Turner. Mr Peters’ evidence
stands to reason. Given that good roof plumbers (as Mr Peters
was) were hard to come by, it is inconceivable that the De-
fendant would have let Mr Peters go in circumstances where
it did not know whether he would or could return to work for
the Defendant. Indeed it is far more probable that Mr Peters
was loaned out to Joondalup City Roofing. In that way the
Defendant retained some control over Mr Peters’ availability.
Joondalup City Roofing took over responsibility for paying
Mr Peters for the periods that he worked for that firm. From
the documentary evidence (see exhibits 4, 8, 11 and 13) it is
possible to discern that Mr Peters worked for Joondalup City
Roofing on at least seven separate occasions identified as be-
ing—

• Early August 1998 (1 week)
• Late August 1998 (2 weeks)
• September to November 1998 (8 weeks)
• Early December 1998 (1 week)
• Mid December 1998 (1 week)
• Early January 1999 (a few days)
• Late April and May 1999 (2 weeks)

The evidence suggests that Mr Peters took an eleven-week
break from early March to late May 1999. Mr Peters testified
that he took the break to recover from a sore back that he had
developed whilst working for the Defendant. Mr Turner, on
the other hand, suggests that Mr Peters left his employment
during that period in order to travel. The reasons for taking
the break remain in conflict. There is no particular reason to
resolve that issue at this stage. What is clear however is that
during that period Mr Peters did not work for the Defendant.
Indeed it seems that he did not work at all until late April
1999. Thereafter he worked on an intermittent basis for
Joondalup City Roofing. In consequence I find that Mr Peters
was not working for the Defendant when the following public
holidays arose—

• Good Friday—2 April 1999.
• Easter Sunday—4 April 1999.
• Easter Monday—5 April 1999.
• Anzac Day Holiday—26 April 1999.

It follows that the evidence does not support Mr Peters’ claim
for payment with respect to those days. Furthermore there is
no evidence to support the contention that Mr Peters worked
for the Defendant on “Union Picnic Day”. Indeed there is no
evidence before the Court to establish on which day that oc-
curred. However there is evidence to support the fact that Mr
Peters worked for the Defendant during periods when other
public holidays arose.

Finally, I find that Mr Peters’ relationship with the Defend-
ant came to an end soon after his recourse to the CEPU. I find
that Mr Peters’ last day of work for the Defendant was 13 July
1999. The evidence dictates that he was not paid redundancy
payments and other types of entitlements usually paid upon
termination. Indeed the payslip for the period ended 22 July
1999 (within exhibit 3) demonstrates that Mr Peters was, upon
termination, paid no more than what he was owed for the hours
he had worked leading up to termination. There were no other
forms of payment made to him in his final pay.

Was Mr Peters an Employee or Independent
Contractor?

Mr Peters maintains that he was at all material times the
Defendant’s employee. The Defendant argues that he was a
subcontractor. Mr Peters testified that he resisted attempts made
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by Mr Turner, on behalf of the Defendant, to have him be-
come a bona fide contractor. He said that he told Mr James
Turner that it was not financially possible for him to become
a bona fide contractor because of the expense involved in sup-
plying materials and so forth. He said that there was no way
that he could set up his own company for that purpose. Indeed
the evidence dictates that Mr Peters did not operate through
another entity. All payments were made to him personally.

In the recent decision of Hollis v Vabu Pty Ltd [2001] HCA
44 delivered on 9 August 2001, the High Court of Australia
had cause to consider whether a bicycle courier’s relationship
with a courier company was one of employment or independ-
ent contract. The decision is an important one because it is the
latest pronouncement on the criteria to be considered in deter-
mining the issue of whether a worker is an employee or an
independent contractor. It reviews the authorities on the issue
in light of prevailing contemporary Australian conditions.
Accordingly it has application in this matter. The facts of the
case can be briefly recited as follows—

“The facts

Vabu at all material times conducted in the Sydney area
and under the business name ‘Crisis Couriers’ a business
of delivering parcels and documents. In December 1994,
it had about 25 to 30 persons as bicycle couriers, and a
number of others as motorcycle and motor vehicle couri-
ers. Mr Hollis was a courier, but not a bicycle courier,
with a firm styled ‘Team Couriers’. On 22 December
1994, Mr Hollis was leaving a building in Ultimo where
he had attended to pick up a parcel. He had taken two
steps on the footpath when he was struck by a cyclist and
knocked to the ground. The cyclist went over the handle-
bars and landed in front of Mr Hollis. The cyclist stood
up, said ‘Sorry mate’ and left the scene pushing his bicy-
cle; he ignored Mr Hollis’ calls. The cyclist remains
unidentified. However, he was wearing a green jacket,
on the front and back of which, in gold lettering, there
appeared the words ‘Crisis Couriers’. Mr Hollis suffered
personal injury in the accident, principally to his knee.
This required surgery, caused a period of unfitness for
work and has resulted in a 25 per cent permanent deficit
in the knee.”

At first instance the trial judge found that the bicycle couri-
ers who worked for Vabu were not its servants or agents but
were independent contractors with the result that Vabu was
not liable for their negligent acts. That decision was confirmed
on appeal. The majority of the High Court comprised of
Gleeson CJ, Gaudron, Gummow, Kirby and Hayne JJ found
that the Court of Appeal fell into error in classifying bicycle
couriers as independent contractors in making too much of
the circumstance that bicycle couriers owned their own bicy-
cle, paid the expenses of running them and supplied many of
their own accessories. Viewed as a practical matter bicycle
couriers were not running their own business or enterprise
nor did they have independence in the conduct of their opera-
tion. A consideration of the nature of their engagement, as
evidenced by documentary evidence and the work practices
imposed by Vabu, indicated that they were employees.

The Court found, inter alia, that a courier had little control
over the manner of performing their work. They were required
to be at work by 9.00 am and were assigned work in a roster.
They were not able to refuse work. It was most unlikely that
they could have delegated their work to others or worked for
another courier company on the same day. Further the nature
of Vabu’s requirements was such as to leave the couriers with
limited scope for the pursuit of any real business enterprise
on their own account. Additionally, the fact that couriers were
responsible for their own bicycles reflects only that they were
in a situation of employment more favourable than not to the
employer; it did not indicate the existence of a relationship of
independent contractor and principal. Vabu retained control
of the allocation and direction of the various deliveries. The
couriers had little latitude. Their work was allocated by Vabu’s
fleet controller. They were to deliver goods in the manner in
which Vabu directed. In this way Vabu’s business involved the
marshalling and direction of the labour of the couriers, whose
efforts comprised the very essence of the public manifesta-
tion of Vabu’s business.

The Court also held that even considerations respecting eco-
nomic independence and freedom of contract are not of
themselves determinative of the legal character of the rela-
tionship.

That approach, it seems, was taken in the matter of G. Bibic
v First Interstate Security an unreported decision of the Full
Bench of the Australian Industrial Relations Commission de-
livered on 22 June 2000. In that matter there were a number
of indicia that supported the contention that the relationship
was not one of employment. They were—

• The applicant was required to establish a business
entity before he could commence with the respond-
ent.

• The applicant established a company specifically for
the purpose.

• The company invoiced the respondent on the basis
of hours worked.

• vThe respondent paid the company by cheque as a
lump sum.

• The applicant was responsible for his own income
tax, annual leave and sick leave.

• The applicant was responsible for the provision of
his uniform.

• The respondent did not require exclusive use of the
applicant’s services.

Notwithstanding that, the Full Bench concluded that the
substantive nature of the relationship, when examined, was
that of employer and employee. It arrived at that conclusion
because—

• There was evidence that a supervisor was on site
during most of the time that the applicant was em-
ployed and that the supervisor directed the applicant
as to any work to be performed that was out of the
ordinary.

• When the applicant was engaged he was shown
around the site by a representative of the respond-
ent.

• The applicant was under an obligation to work on
behalf of the respondent.

• The applicant was provided with a uniform.
• The applicant was unable to delegate shifts to oth-

ers.
• The respondent determined the rosters.
• The respondent did not pay Holiday leave but it did

pay work cover and superannuation.
It will be noted from the authorities referred to above that

whether or not there is the existence of control is significant.
However, whilst it is significant, it is not the sole criteria by
which to gauge whether a relationship is one of employment.
The approach that must necessarily be taken is to regard con-
trol as only one of a number of indicia that must be considered
in the determination of the question. Mason J said in Stevens
v Brodribb Sawmilling Co Pty Ltd [1985-1986] 160 CLR 16
at 24—

“Other relevant matters include, but are not limited to,
the mode of remuneration, the provision and maintenance
of equipment, the obligation to work, the hours of work
and provision for holidays, the deduction of income tax
and the delegation of work by the putative employee.”

Indeed that approach was adopted by the Full Bench of the
Western Australian Industrial Relations Commission in The
Western Australian Builders’ Labourers, Painters and Plas-
terers Union v RB Exclusive Pools Pty Ltd trading as Florida
Exclusive Pools

77 WAIG 231.
In that case one, Mr Bon, applied to the respondent for

employment. He regarded the respondent’s director as his boss.
The evidence dictated that its director acted as manager. Mr
Bon was engaged to work at a rate of $10.00 per hour. Later
that rate increased. Mr Bon was engaged to excavate pools
using the respondent’s truck and bobcat. Later he engaged in
doing formwork and other work. In doing such work he used
his own tools, which included some power tools. He was en-
gaged in the construction of both domestic and commercial
pools. Mr Bon kept a record of the hours that he worked on
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pieces of paper. He then wrote those onto time sheets that he
was required to complete weekly and hand in at the respond-
ent’s office. He was paid cash based on the information in the
time sheets. At no time did he do private work nor did he
work for profit. He was merely paid an hourly rate for the
work he did. The respondent had the right to exercise control
over Mr Bon and did in fact exercise control. Mr Bon was
given directions as to what to do. Mr Bon started work at 6.30
am or 7.00 am each day. Tax was deducted through the Pre-
scribed Payments System.

At first instance the Industrial Magistrate found that Mr Bon
was not an employee. However on appeal the Full Bench held
that the Industrial Magistrate should have found that Mr Bon
was at all material times an employee working under a con-
tract of service. The Full Bench said that all of the following
indicia unequivocally indicated a contract of service—

• The actual control exercised.
• The obvious right to control and supervise.
• The provision (and probable maintenance) of all sig-

nificant equipment by the respondent.
• vThe regular starting times.
• The provision of services only (except for trades-

man’s tools).
• That Mr Bon exclusively worked for the respond-

ent.
• That his payment was made, in the manner of an

employee, weekly for hourly work and with the to-
tal amount calculated on time sheets submitted
weekly.

• That taxation instalments were deducted adminis-
tratively upon the initiative of the respondent but
without objection.

• That there was no evidence that he was in partner-
ship with anyone or conducting a business of his
own.

• That Mr Bon worked as an integral part of the re-
spondent’s organisation.

The approach taken by the Full Bench in Florida Exclusive
Pools is the type of approach that ought to be taken in this
matter in determining this issue. Accordingly, a consideration
of various indicia is necessarily required notwithstanding what
the parties may have designated the relationship to be. It is the
duty of this Court to determine the nature of the relationship
(see R v Foster and Others; Exparte Commonwealth Life
(Amalgamated) Assurances Ltd [1951-1952] 85 CLR 138 at
151).

I now turn to consider the various indicia.
Control
The evidence establishes that Mr Peters carried out his work

in accordance with instructions given to him by the defend-
ant’s foreman. The foreman had a controlling role as to what
work was to be done and when it was to be done. Mr Peters
was not permitted to unilaterally choose how and when he
would set about performing a particular task. Mr Peters was
subject to the foreman’s schedule. Mr Peters’ work was sub-
ject to the foreman’s approval. If it was not carried out to the
foreman’s satisfaction it had to be fixed up. Furthermore the
Defendant, through its foreman, controlled the meal break
times. The evidence overwhelmingly dictates that the work
carried out was subject to control in every material way. An-
other aspect of the control that the Defendant exercised over
Mr Peters is demonstrated by the directions given by Mr Turner
during quiet periods that he work for Joondalup City Roof-
ing. That of itself, in my view, is a very strong manifestation
of control.

Time of Starting Work—Hours
Although separately considered this indicia is in reality an

element of the right to control. Mr Peters worked regular hours
and commenced work at a fixed time each morning. He re-
ported to the foreman who directed him as to what to do at
that time. He could not unilaterally choose his start times.

Business
It is clear that Mr Peters was not in partnership and was not

conducting a business for profit. He provided his services to
the Defendant on an exclusive basis. The exclusivity of his

work for the Defendant was only broken when he was di-
rected by Mr Turner to go and work for Joondalup City
Roofing. Mr Peters did not want to conduct himself in busi-
ness. He resisted suggestions put to him by Mr Turner that he
become a bona fide subcontractor. He testified that he was not
in a financial position to do so. He did not have a business
name. He did not quote for jobs. He did nothing that was
suggestive of being in business.

Obligation to Work
There was a clear obligation to work for the Defendant on

the work selected by the Defendant. He was expected to turn
up to work on a daily basis. If he was not able to turn up to
work he was expected to notify the Defendant of his inability
to attend. On one occasion when he simply did not turn up to
work he was reprimanded by Mr Turner and was threatened
to be sacked. He was not able to delegate his work to others.

Mode of Remuneration
The mode of remuneration was such that he was paid fort-

nightly. The quantum depended upon the hours worked. His
remuneration was calculated at $25.00 per hour and later in-
creased to $28.00 per hour. He did not quote a price for each
job in the way a contractor might do. He was required to put
in time sheets. Many of the time sheets put in by Mr Peters
were pro-forma time sheets supplied by the Defendant. They
made reference to the worker as being an employee. On occa-
sions when Mr Peters ran out of those time sheets he either
put in his times on plain pieces of paper or alternatively adapted
for his own purposes pro-forma time sheets headed “invoices”
supplied by fellow workers. He did not render invoices in the
same way as a contractor might do. He was remunerated on a
regular fortnightly basis calculated on an hourly rate. He was
paid in a manner that was far more consistent with the manner
of payment that a wage earner might be subject to.

Taxation and Other Deductions
Mr Peters’ taxation was deducted. It was deducted in ac-

cordance with the Prescribed Payments System that applied
to subcontractors. It is clear that Mr Peters simply acquiesced
to that form of deduction on account of the fact that the De-
fendant required that of him . The form of deduction came
about at the instigation of the Defendant rather than from a
genuinely considered choice of Mr Peters. Significantly all
relevant forms were supplied by the Defendant for comple-
tion by Mr Peters. Further all the administrative work with
respect to the deduction of tax and indeed, for that matter,
superannuation and redundancy fund payments were made
by Ms Doornbusch on behalf of the Defendant. Mr Peters did
not expressly consent to deductions being made from his gross
pay. He had absolutely no control over those deductions. Mr
Peters strongly objected to those deductions and voiced his
concerns with officers of the Defendant (see transcript page
75). Notwithstanding those objections the Defendant did noth-
ing and continued to make deductions without express
authority. In making deductions, albeit without authority, the
Defendant acted as an employer would.

Mode of Termination
Mr Peters terminated his relationship with the Defendant.

The relationship came to an end when Mr Peters became frus-
trated with the Defendant’s actions in respect to unauthorised
deductions from his pay. Notwithstanding that final termina-
tion occurred at the instigation of Mr Peters, it is nevertheless
clear that the Defendant regarded itself as being in a position
to sack Mr Peters if he did not do what was required of him.
Indeed Mr Turner’s threat to sack Mr Peters for any future
failure to turn up to work without notice is demonstrative of
the fact that the relationship was one consistent with a con-
tract of service.

Provision of Equipment
Mr Peters supplied no more than tradesmen’s tools. Any

specialised equipment was supplied by the Defendant. The
supply of his own tools by Mr Peters is not, of itself, demon-
strative of a contract for services. That is particularly so in the
light of Vabu (supra).

The Organisation Test
There is evidence that Mr Peters was part of the Defend-

ant’s business. His work was done as an integral part of that
business. He worked on jobs that he was instructed to work
on. He was subject to the right of supervision by the Defend-



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.3100

ant. He did not work for others except as otherwise expressly
instructed to do so by the Defendant. He carried out no trade
or business of his own. He did not have any independence. He
had no latitude. In this way the Defendant’s business involved
the marshalling and direction of the labour of Mr Peters and,
as it seems, others whose efforts comprised the very essence
of the public manifestation of the Defendant’s business.

Conclusion
The evidence aptly reflects the nature of Mr Peters’ engage-

ment. The documentary evidence such as the time sheets
together with the other evidence before the Court relating to
work practices as well as other indicia results in the inevitable
and inescapable conclusion that Mr Peters was at all material
times an employee of the Defendant. In my view the evidence
overwhelmingly supports such a conclusion. That is so not-
withstanding the Defendant’s orchestrated attempt at trying
to label the relationship differently to that which it was. As
Lord Denning MR said in Massey v Crown Life Insurance
Co [1978] 2 All ER 576 at 579—

“…if the true relationship of the parties is that of master
and servant under a contract of service, the parties can-
not alter the truth of the relationship by putting a different
label on it.”

That is exactly what the Defendant has attempted to do. It
attempted to label a patent employer-employee relationship
as one being a contractor-subcontractor relationship, which it
is not.

I find that Mr Peters was at all material times an employee
within the meaning of section 7 of the Industrial Relations
Act 1979.

Nature of the Action
As mentioned previously, Mr Peters initiated action with

respect to the breach of a federal award. He later, by amend-
ment, alleged in the alternative a breach of the Building Trades
(Construction) Award 1987, a state award. The Defendant
submits, as I understand it, that Mr Peters cannot allege a
breach of a federal award and in the same proceedings allege,
in the alternative, a breach of a state award. It is suggested
that conceptually that is not permissible or possible. Clearly
the Defendant’s argument would have carried some force if
these proceedings were governed by regulation 3(1) of the
now repealed Industrial Relations (Industrial Magistrates’
Courts) Regulations 1980. However these proceedings are
governed by section 81CA(2) of the Industrial Relations Act
1979. Accordingly, the powers of this Court, and the practice
and procedure to be observed by this Court, when exercising
“general jurisdiction” are those provided for by the Local
Courts Act 1904 as if the proceedings were an action within
the meaning of that Act. In the matter of Metropolitan Health
Services Board v Australian Nursing Federation [1999] FCA
1513 delivered on 2 November 1999, Lee J held at paragraph
12—

“Obviously the practice and procedure to be observed by
the [Industrial Magistrate’s] court in the exercise of ‘gen-
eral jurisdiction’ is governed by s 81CA and not reg 3 [of
the Industrial Relations (Industrial Magistrates’ Courts)
Regulations 1980]”.

That decision binds this Court given that this Court exer-
cises federal jurisdiction. As His Honour pointed out at
paragraph 13—

“Under s33 of the Local Courts Act a Local Court has
power to grant, in any proceeding before it, such relief,
redress or remedy, and give effect to every ground of
defence or counterclaim, equitable or legal, in as full and
ample manner as the Supreme Court in a like case.”

Consequently, therefore, given that this Court exercises both
state and federal jurisdiction, there is no bar to the exercise of
such jurisdictions contemporaneously within the one action.
Furthermore, given that causes of actions in the Local Courts
can be pleaded in the alternative, it follows that alleged
breaches of a federal and state awards can be pleaded in the
alternative. In my view the approach taken by Mr Peters in
this matter is permissible.

In any event Mr Peters has now abandoned his claim in re-
spect to the breach of the federal award. I am therefore called
upon only to determine, whether the Building Trades (Con-
struction) Award 1987 covers Mr Peters’ employment.

Was Mr Peters’ Employment with the Defendant Covered
by the Building Trades (Construction) Award 1987?

The issue to be determined is whether the Defendant, not
being a named party to the award, is bound by it and so sub-
ject to penalty for non-compliance with its provisions. Mr
Peters says that the Defendant is bound by virtue of the “com-
mon rule” provision in s37 (1) of the Industrial Relations Act
1979.

Section 37(1) of the Act provides—
(1) An award has effect according to its terms, but un-

less and to the extent that those terms expressly
provide otherwise it shall, subject to this section —

(a) extend to and bind —
(i) all employees employed in any calling

mentioned therein in the industry or
industries to which the award applies;
and

(ii) all employers employing those em-
ployees;

and
(b) operate throughout the State, other than in the

areas to which section 3(1) applies.
In order to establish award coverage Mr Peters must prove

the following—
1. The existence of an award;
2. That the award is binding on the employer. This may

be proved by establishing that the employer was
operating a business or undertaking in the relevant
industry at the time of the alleged breach;

3. That the person in relation to whom the complaint is
made was employed in a classification under the
award, and

4. That the person in relation to whom the complaint is
made is an employee within the definition of sec-
tion 7(1) of the Industrial Relations Act 1979.

An award has effect “according to its terms”. Accordingly,
the “scope” clause must be carefully scrutinised in order to
discover who is covered by it.

In The Western Australian Carpenters and Joiners, Brick-
layers and Stoneworkers Industrial Union of Workers v Terry
Glover Pty Ltd 50 WAIG 704 Burt J (as he then was) said at
705—

“Each and every award must relate to an industry and
what the industry is, is in every case primarily a question
of construction of the particular award. It may be that the
question is not only primarily but finally a question of
construction, and it may be that the award as a matter of
construction fails to give the final answer and requires
for that purpose that findings of fact be made.

An award if made in the terms “to relate to the shipbuilding
industry” would be of the first-mentioned kind. An award
expressed to relate, as the one under construction here is ex-
pressed to relate, to “the industries carried on by the
respondents set out in the schedule attched (sic) to this award”
is of the other kind. In such a case the industry to which the
award relates cannot be made known without definition of the
industries carried on by the respondents. And this is necessar-
ily a question of fact.”

The Scope clause of the Building Trades (Construction)
Award 1987 provides—

3.—SCOPE
This award shall apply—

(1) to all employees usually employed on or em-
ployed as casual employees on construction work
as defined in Clause 7.—Definitions of this award
in any of the callings set out in Clause 8.—Rates
of Pay of this award and who are employed in
the building construction industry; and

(2) ...
(3) ...
(4) to all employers employing those employees and/

or apprentices; and
(5) …
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“Construction work” is defined in clause 7(3)(a) of the award
to mean—

(a) all work “on-site” in connection with the erection,
repair, renovation, maintenance, ornamentation or
demolition of buildings or other structures of any
kind whatsoever …

One of the callings referred to in clause 8 of the award is
that of “plumber”. Plumber is specifically defined in clause
7(6)(l) to include—

“The fitting and fixing of guttering, downpipes, ridging,
rain heads, fascia capping and all other work associated
with housing, commercial and industrial undertakings in
galvanised iron, copper, aluminium, cast iron, P.V.C., fi-
breglass, stainless steel, asbestos, sheet metal, zinc,
galvanised corrugated iron, patent steel decking, alu-
minium decking, copper decking, corrugated asbestos,
galvanised iron sheeting, fibreglass, plastic sheeting and
moulds, fitting of patent roof outlets such as “Fulgo” in
ventilators, skylights and such.”

The President of the Full Bench in Western Australian Build-
ers’ Labourers, Painters and Plasterers Union of Workers v
Anglican Homes Inc 76 WAIG 4456 at 4457 said—

“It was submitted to us that clause 7(3)(a) of the award
was clear and unambiguous and it is not necessary to
resort to extrinsic aids to interpret the clause. I agree.
However one has to read clause 3, particularly clause 3(1),
with clause 7(3)(a) in the context of the whole of the
award.
…
The whole context of the award, including the occupa-
tions referred to … makes it certain that the award relates
to building construction on building construction sites,
…”

The Building Trades (Construction) Award 1987 is one in
which the industry to which it applies is clearly specified.

The evidence overwhelmingly dictates and, indeed, is un-
controverted that Mr Peters was at all material times a plumber
within the definition of clause 7(6)(l). Further, the evidence
establishes that Mr Peters worked on construction sites whilst
employed by the Defendant who operated a business within
the building construction industry. Mr Peters has proved each
of the elements that he is required to prove to establish award
coverage.

Award Entitlements
It is not in issue that the Defendant has failed to pay Mr

Peters separate specifically identifiable award entitlements
during the course of his employment. Indeed it is not in issue
that the Defendant paid Mr Peters a flat rate of $25.00 per
hour. It is obvious that the Defendant considered the $25.00
per hour payment as an “all-inclusive rate” that covered all
entitlements for each relevant pay period. The Defendant has
pleaded set-off and estoppel in that regard and it will be nec-
essary for me to consider the same. However before doing so
I intend to examine whether in his own case Mr Peters has
been able to establish the award entitlements claimed. I will
address each head of claim separately.

Overtime and Weekend Work
I am satisfied that Mr Peters was not paid overtime worked.

Accordingly the Defendant may, subject to the defence of
estoppel raised, be in breach of the award. In that regard a
breach of clauses 13, 15 and 16 of the award is demonstrated.
The breaches relate to the periods as set out in paragraphs 1,
2, 4, 5, 6, 8, 10, 12, 13, 14, 15, 17, 18, 19, 20, 21, 22, and 23
of the Re-Amended Particulars of Claim filed on 24 April
2001. I am satisfied that exhibit 4 sets out the proper calcula-
tion in respect of those claims. The Defendant, for its part,
conceded that the “arithmetic is fine” (see transcript page 271).
Consequently Mr Peters is, subject to the other issues yet to
be considered, owed the total sum of $5744.76 in respect to
this head of award entitlement.

Meal Breaks and Rest Breaks
I am satisfied that Mr Peters was not paid for meal breaks

and rest breaks. There is therefore, subject to the defence of
estoppel raised, an apparent breach of clauses 14 and 16 of
the award relating to the periods as set out in paragraphs 3, 7,
9, 11, 16, 24, 25 and 26 as read with paragraph 39 of the

Re-Amended Particulars of Claim. I am further satisfied that
the amounts claimed are appropriately claimed and that, sub-
ject to the other issues yet to be considered, Mr Peters is owed
in regard to this head of claim the total sum of $388.21.

Public Holidays and Union Picnic Day
Mr Peters alleges in paragraphs 27 and 40 of the Re-

Amended Particulars of Claim that the Defendant has breached
clause 17 of the award by failing to pay Mr Peters ten public
holidays. The claim is more fully particularised in exhibit 5.
That exhibit particularises ten public holidays plus the claim
for Union Picnic Day. Mr Peters has not been able to establish
his claim for Union Picnic Day. It has not been established
that Mr Peters was working for the Defendant on the day that
the picnic day was taken. Indeed there is no evidence as to
when that actually occurred. As to the other days claimed, it is
obvious that Mr Peters was not working for the Defendant
when Good Friday, Easter Sunday, Easter Monday and Anzac
Day occurred in 1999. The evidence dictates that he was work-
ing for Joondalup City Roofing at that time. Accordingly it
follows that Mr Peters has only been able to establish his claim
in relation to Christmas Day 1998, Boxing Day 1998, New
Years Day 1999, Australia Day 1999, Labour Day 1999 and
Foundation Day 1999. Accordingly Mr Peters is, subject to
other issues yet to be considered, owed the sum of $1224.00
based on the calculation set out in exhibit 5.

Rostered Days Off
The evidence establishes that the Defendant failed to pro-

vide rostered days off to Mr Peters in breach of clause 13 of
the award. I accept that the particulars as set out in paragraph
41 of the Re-Amended Particulars of Claim accurately set out
the method of calculation of the claim. The Defendant takes
no issue with such calculation. The evidence permits a find-
ing that the Defendant required Mr Peters to work on rostered
days off. I further accept counsel’s argument concerning the
method of calculation (see transcript pages 301 and 302). Mr
Peters is therefore entitled to $2950.00 in respect to this head
of claim, subject to my consideration of the issue of estoppel.

Superannuation
The evidence clearly demonstrates that, during the periods

that Mr Peters was employed by the Defendant, the Defend-
ant, without authorisation, deducted from his gross pay a total
of $1485.00 with respect to superannuation that was remitted
to C+Bus superannuation fund. The payment of superannua-
tion was not however Mr Peters’ responsibility. Indeed it was
the Defendant’s responsibility and obligation. Accordingly the
$1485.00 deducted by the Defendant for that purpose was
deducted without authorisation and consent. There has been a
clear breach of clause 50 of the award. That sum is subject to
issues yet to be considered accordingly owed to Mr Peters.
Further the evidence established that the Defendant has failed
to pay the appropriate amount of superannuation in any event.
I accept there is a shortfall of $668.34. In that regard there has
also been a breach of clause 50 of the award.

A further amount of $668.34 is payable by the Defendant to
Mr Peters for remittance to C+Bus in respect of the shortfall.
The total amount recoverable under this head is $2153.34.

Redundancy
The Defendant, in breach of clause 51 of the award, has

failed to pay Mr Peters a redundancy payment calculated pur-
suant to clause 51(3). I accept that the calculation as
particularised in paragraph 45 of the Re-Amended Particulars
of Claim is accurate. Accordingly the total amount payable
subject to the issues yet to be considered is $1137.50 com-
prised of 26 weeks at 1.75 hours paid per week totalling 45.5
hours.

Annual Leave
The Defendant has failed to pay Mr Peters annual leave upon

termination. I accept the calculation as particularised in para-
graph 46 of the Re-Amended Particulars of Claim is correct. I
accept counsel’s submissions in that regard (see transcript
pages 306-308). In consequence of the Defendant’s breach of
clause 22 of the award the Defendant subject to the issues of
estoppel and set-off owes an amount of $2295.83 to Mr Pe-
ters under this head of claim.

Annual Leave Loading
The Defendant is in breach of clause 22(7)(b) of the award

by failing to pay Mr Peters annual leave loading at the rate of
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17.5%. An amount of $401.77 is owed in that regard subject
to the defence of estoppel and set-off pleaded.

Allowances
Insulation Allowance—

I accept that during the material period of Mr Peters’ em-
ployment with the Defendant that he was not paid an
insulation allowance as provided for in clause 9(1)(a) of
the award. I accept that the calculation contained in para-
graph 48 of the Re-Amended Particulars of Claim is
accurate and the amount recoverable by Mr Peters under
this head of claim, subject to the Defendant’s arguments
as to set-off and estoppel, is the sum of $531.57.

Special Allowance—
The Defendant has, during the material period failed to
pay Mr Peters a special allowance at the rate of $7.70 per
week pursuant to clause 8(5) of the award. Accordingly,
subject to the other issues yet to be considered, an amount
of $246.40 is owed. I accept that the particularisation
contained in paragraph 50 of the Re-Amended Particu-
lars of Claim is accurate.

Tool Allowance—
In breach of clause 8(6) of the award, the Defendant has
failed to pay Mr Peters a tool allowance at the rate of
$18.90 per week. I accept that the calculation as particu-
larised in paragraph 51 of the Re-Amended Particulars
of Claim is accurate. Subject to the consideration of the
issues of estoppel and set-off, the amount owed in this
regard is $604.80.

Industry Allowance—
During the material period Mr Peters was not paid an
industry allowance payable pursuant to clause 8(3) of the
award. I accept that the calculations set out in paragraph
49 of the Re-Amended Particulars of Claim are accurate.
Subject to the other issues yet to be considered the total
amount owing for this breach is $544.00.

Plumbing Trade Allowance—
I accept that Mr Peters was not paid a plumbing trade al-

lowance of $13.60 per week during the material period. The
calculation as set out in paragraph 52 of the Re-Amended
Particulars of Claim is accurate. Accordingly, subject to the
outstanding issues of set-off and estoppel, I find that an amount
of $435.20 is owed in this regard.

Meal Allowance—
In breach of clause 20 of the award the defendant has failed

to pay a meal allowance where Mr Peters worked overtime of
at least one and a half hours per day. There were forty-three
such occasions. The amount payable in respect to each is $7.80.
Accordingly the total amount recoverable in this regard is
$335.40. Mr Peters’ recovery of such sum is contingent upon
his ability to counter the arguments of estoppel and set-off
raised by the Defendant.

Summary
Subject to the other issues yet to be determined, the entitle-

ments that Mr Peters can potentially recover as consequence
of the award breaches are as follows—

• Overtime $5744.76
• Meal and Rest Breaks  $388.21
• Public Holidays $1224.00
• Rostered Days Off $2950.00
• Superannuation $2153.34
• Redundan $1137.50
• Annual Leave $2295.83
• Annual leave loading  $401.77
• Insulation Allowance  $531.57
• Special Allowance  $246.40
• Tool Allowance  $604.80
• Industry Allowance  $544.00
• Plumbing Allowance  $435.20
• Meal Allowance  $335.40

       Total $18992.78

Contracting Out and Set-Off
There can be no doubt that Mr Peters and the Defendant

through Mr Turner agreed that Mr Peters would be paid an
hourly rate of $25.00 per hour. That, of course, later increased
to $28.00 per hour. I am satisfied that the Defendant has
throughout his relationship with Mr Peters operated on the
basis that the hourly rate paid to Mr Peters constituted an “all-
in rate”. I accept that Mr Turner may have expressed the rate
to be an all-in rate when he initially spoke to Mr Peters. How-
ever it is also most probable, having regard to Mr Peters’
protests, that he did not fully comprehend the significance of
the same. The evidence dictates that from an early stage Mr
Peters repeatedly complained to his foreman, to office staff
and indeed to Mr Turner concerning his pay. Eventually when
he had had enough he turned to his union for assistance. That
is indicative of the fact that Mr Peters and the Defendant were
at cross-purposes with respect to the rate of pay and entitle-
ments. The Defendant through Mr Turner proceeded
throughout on the basis that he did not have to worry about
the award. In fact, he had no real knowledge of the award and
its operation. He was “sort of aware of it”. It is obvious that
Mr Turner engaged Mr Peters on a basis that the Defendant
did not have to concern itself with any award.

The Defendant has suggested that Mr Peters was paid a much
higher rate than that provided for by the award in recognition
of the fact that the hourly rate was an all-in rate. I disagree. In
that regard I accept Mr Peters’ evidence that there was at the
material time a shortage of roof plumbers. Mr Peters is a good
roof plumber. Mr Turner made it clear that roof plumbers such
as Mr Peters, who come from Victoria, are usually very well
credentialed. Mr Turner was more than happy to employ Mr
Peters in the light of his background. It is obvious that he did
so in an attempt to keep good quality workmen on site so as to
maintain or enhance the Defendant’s good reputation as to
the quality of its work. Bearing that in mind, it is possible to
infer that the Defendant paid rates of pay that would attract
good quality tradesmen such as Mr Peters. The rate offered
had, in fact, little to do with the covering of award entitle-
ments and more to do with gaining the services of a skilled
workman.

The Defendant submits that, by virtue of its agreement with
Mr Peters, it is not now bound by the terms of the award. Mr
Peters’ position is that the Defendant remains bound by the
award.

Section 114 of the Industrial Relations Act 1979 provides—
114. Prohibition of contracting out

(1) Subject to this Act, a person shall not be freed or
discharged from any liability or penalty or from the
obligation of any award, industrial agreement or or-
der of the Commission by reason of any contract
made or entered into by him or on his behalf, and
every contract, in so far as it purports to annul or
vary such award, industrial agreement or order of
the Commission, shall, to that extent, be null and
void without prejudice to the other provisions of the
contract which shall be deemed to be severable from
any provisions hereby annulled.

(2) Each employee shall be entitled to be paid by his
employer in accordance with any award, industrial
agreement or order of the Commission binding on
his employer and applicable to him and to the work
performed, notwithstanding any contract or pre-
tended contract to the contrary, and the employee
may recover as wages the amount to which he is
hereby declared entitled in any court of competent
jurisdiction, but every action for the recovery of any
such amount shall be commenced within 6 years
from the time when the cause of action arose, and
the employee is not entitled to recovery of wages
under this subsection and otherwise, in respect of
the same period.

(3) …
Mr Peters says that by virtue of the aforementioned provi-

sion it was not possible for the Defendant to have entered into
a contract at an all-up rate of $25.00 per hour so as to cover
the various entitlements under the award. He argues that the
$25.00 per hour rate necessarily constituted an over award
payment as defined in clause 7(14) of the award.
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Clause 7(14) of the award provides—
(14) “Overaward Payment” is defined as the amount in

rates of pay which an employee would receive in
excess of the minimum award wage (ie base rate,
arbitrated safety net and supplementary payment)
as prescribed in this award for the classification in
which such employee is engaged. Provided that this
definition shall exclude overtime, shift allowances,
penalty rates, expense related allowances, industry
allowances, disability allowances, location allow-
ances, special rates or allowances, responsibility
allowances and any other ancillary payments of a
like nature by this award.

In my view the arrangement entered into by the parties was
not of the type falling within the provisions of section 114(1)
of the Act. The agreement reached did not purport to annul or
vary the award, but rather attempted to aggregate payments to
be made to Mr Peters in what the Defendant considered to be
his capacity as a subcontractor. The aggregation of payments
had nothing to do with the award. However the provisions of
section 114(2) may catch the Defendant.

Notwithstanding that however there is an inherent difficulty
in aggregating payments. That is so even when aggregation is
achieved in contemplation of award obligations. In the deci-
sion of the Full Bench in Transport Workers’ Union of
Australia Industrial Union of Workers v Arrow Holdings Pty
Ltd 69 WAIG 1050, Fielding C (as he then was) said at 1055-
1056—

“Further, there is one other unsatisfactory aspect of the
proceedings as they relate to that complaint. The Respond-
ent approached the matter before the learned Magistrate
on the basis that it had fixed an aggregate wage that in-
cluded a component to compensate for authorised
overtime. Thus to the extent that any authorised overtime
was worked the Respondent argues that it had complied
with the obligation to pay overtime penalty rates under
the Award. However, the authorities suggest that may not
be an option to a Respondent. A somewhat similar, but
not identical, problem was considered by the New South
Wales Industrial Commission in Churchill Engineering
Contractors Pty Ltd v Dortmans (1987) 22 IR 278. In
that case Watson J. at p. 284 observed:—

This case very clearly illustrates the risk involved
when an employer adopts flat overaward payment,
without making a specific allocation. It should not
be assumed that in later recovery proceedings a set
off may be claimed against other award or statutory
entitlements. A majority view expressed on this is-
sue in Ray v. Radano (1967) AR (NSW) 471 was
later disapproved in Pacific Publications Pty Ltd v.
Camplon (1983) 4 IR 415 by the Commission in
Court Session which declined to allow an appeal
from an order by the Chief Industrial Magistrate
whereby a gratuity, paid on retrenchment, was treated
as not capable of set off against an award entitle-
ment for extended notice.

Those observations in my opinion apply with equal force
to this case. If Mr Abbott did work overtime it was not
open to the Respondent to offset any obligation imposed
on it under the award in respect of overtime penalties
against any overaward payment paid as the ordinary and
regular wage. The regular payment had the singular char-
acter of a normal wage. None of it could be identified as
payment for overtime in accordance with the Award until
the overtime had been worked.”

The Defendant submitted that set-off applies as pleaded and
as set out in exhibit 12. In that regard it relies upon the deci-
sions of Ray v Rodano (1967) AR (NSW) 471, and Poletti v
Ecob (1989) 91 ALR 381. In Poletti v Ecob, Keely, Gray and
Ryan JJ held—

“Where there is a private contract between parties for
purposes outside an award, an employee (sic) cannot af-
terwards say that payments made pursuant to that contract
were in satisfaction of award entitlements outside the
agreed purpose of the payments.”

Those authorities make it clear that set-off must be restricted
to payments that are referable expressly or by implication to
the award obligation. However that is not the case here. The

agreement as to the payment by the Defendant of an “all-up”
or “all-in rate” had nothing to do with its obligation under the
award. It was a term of a private contract that did not in any
way contemplate the application of an award. Indeed Mr Turn-
er’s evidence dictates that he had little or no knowledge of the
award. He did not even contemplate that the Defendant might
be bound by it. He dealt with Mr Peters on the basis that he
was a subcontractor. In those circumstances the application of
the expression “all-in” or “all-up” could have nothing to do
with the Defendant’s satisfaction of any of the particular com-
ponents of the award. I take the view that the authority in
Poletti v Ecob (supra) does not support the Defendant’s argu-
ment. Further the decision of the Western Australian Industrial
Appeal Court in Silberschneider v M.R.S.A Earthmoving Pty
Ltd 68 WAIG, 104 similarly does not support the Defendant’s
argument. In that matter Olney J. said at 1005—

“The employer’s obligation under the award is normally
to pay one sum of money for each pay period and that
sum will be calculated according to the hours worked,
the nature of the work and the other circumstances which
give rise to an entitlement to be paid loadings, allow-
ances and the like. If the actual amount paid is not less
than the minimum amount payable upon a proper appli-
cation of the award provisions to the work done, then
there can be no contravention of or failure to comply with
the award and thus no occasion for the exercise of juris-
diction under either of subsections (1) or (4) of section
83.”

It is clear from what his Honour said that if the actual amount
paid is not less than the minimum amount payable then there
can be no contravention of or failure to comply with the award.
In that regard the evidence in this matter does not indicate
that the actual amounts paid on a fortnightly basis was not
less than the minimum amount payable upon a proper appli-
cation of the award. Accordingly the decision can have no
application in this matter. The decision does not in my view
support the Defendant’s contention that aggregation operates
to facilitate a set-off. What his Honour said in that passage
does not address set-off but rather the situation where no ac-
tual underpayment has been made. It is obvious that if no
actual underpayment has been made then there can be no ba-
sis for the exercise jurisdiction under section 83(1) or (4) of
the Industrial Relations Act 1979.

The $25.00 per hour payment that later increased to $28.00
must in all the circumstances be seen as a private contract
between the parties for purposes outside an award. The em-
ployer cannot now say that the payments made pursuant to
that contract were in satisfaction of award entitlements out-
side the agreed purpose of the payments. I accordingly find
that set-off does not apply.

Estoppel
The Defendant says that Mr Peters is now estopped from

relying on the award because—
1. The Defendant, acting upon the negotiation leading

to the contract, agreed in good faith to pay the rate
of $25.00 per hour and subsequently the rate of
$28.00 per hour and assumed that Mr Peters would
not rely upon any rights that he would otherwise
have in relation to the calculation of benefits (the
“assumption”).

2. Acting on the assumption the Defendant made pay-
ments in excess of that to which Mr Peters would
otherwise have been entitled.

3. Mr Peters agreed in negotiations leading to the con-
tract to the $25.00 per hour rate and subsequently
the $28.00 per hour rate and thereafter invoiced the
Defendant for the hours worked without complaint.

4. Mr Peters received payment in excess of that to which
the Defendant would otherwise have been required
to make or Mr Peters entitled to receive.

5. In the circumstances, it would be unjust that the De-
fendant now comply with the award in view of the
payments made in excess of the award rates.

The Defendant has referred me to the principles enunciated
by the Full Bench in Florida Exclusive Pools (supra) to sup-
port his argument that estoppel applies in this matter. In that
case it was submitted that Mr Bon was estopped from deny-
ing that he was a subcontractor and that the contract under
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which he worked was a contract for service and not of serv-
ice. The Full Bench said at pages 7-8—

“Three elements must be demonstrated in order to estab-
lish an estoppel (see “The Laws of Australia”, Volume
35.6, paragraphs [2]—[5] and see paragraph [79]—
Estoppel by Convention)—

“First, the party claiming the estoppel must have
adopted an assumption as the basis of an act or omis-
sion: see [41-52].
Secondly, the claimant, upon the basis of assump-
tion, must have so acted or abstained from acting
that a detriment will be suffered if the person against
whom the estoppel is asserted is afterwards allowed
to set up rights inconsistent with it: see [53-60].
Thirdly, the party against whom the estoppel is al-
leged must have played such a part in the adoption
of, or persistence in, the assumption that freedom to
act otherwise than in a manner consistent with it
would be unfair or unjust: see [61-96].”

In this case, there is no underlying assumption that this
was a contract of service.
There is no evidence that the respondent, if an estoppel
were claimed, had adopted an assumption that Mr Bon
was not an employee. Second, one could not say that Mr
Bon had played such a part in the adoption of, or persist-
ence in, any assumption that freedom to act otherwise
than in a manner consistent with the assumption would
be unfair or unjust. On the control test, and having re-
gard to the other indicia to which I have referred, it is
quite plain that, at all times, judged by any standards,
based on the conduct of the parties, particularly the exer-
cise of control, and the existence of the right to exercise
control in the respondent, this was a contract of service.”

It is submitted that there has been an underlying assump-
tion made by the Defendant that Mr Peters was a subcontractor
who was to be paid at a flat hourly rate. In my view the De-
fendant was not entitled to make such an assumption
notwithstanding what the agreed situation was in relation to
payment. As previously expressed, it was at all material times
demonstrably apparent that Mr Peters was an employee of the
Defendant. That is so no matter how the Defendant chose to
label him. Even if it could be said that there was an assump-
tion made on the part of the Defendant it could not be found
that Mr Peters “persisted in the assumption that freedom to
act otherwise than in a manner consistent with it would be
unfair or unjust”. Mr Peters complained about his pay and
work conditions from a very early stage of his employment.
He in fact complained to his foreman, to Mr Turner and to
administrative staff employed by the Defendant. Notwithstand-
ing his repeated complaints, he was ignored. Mr Turner told
the Court that Mr Peters did in fact complain to officers of his
company (see transcript page 75). He did nothing about the
complaints because the complaints were not in writing. There
can be no doubt that Mr Peters complained about various is-
sues. I accept his evidence in that regard. It is obvious that Mr
Turner and his office staff were aware of such complaints. I
accept that Mr Peters had a real problem with deductions made
out of his pay and that he brought that to the Defendant’s
attention. He did not want deductions made. He expected that
the Defendant as employer would pay for superannuation and
redundancy. In that regard he acted as an employee would.
The Defendant cannot, in the circumstances, contend that Mr
Peters persisted in the assumption made by the Defendant.
Estoppel cannot apply in the light of the facts of this case.

Conclusion
Mr Peters has proved that at all material times he was an

employee of the Defendant. He has also proved that his em-
ployment was governed by the Building Trades (Construction)
Award 1978 and that award binds the Defendant. I am satis-
fied that the Defendant breached the award by failing to pay
Mr Peters various entitlements. I am further satisfied that in
consequence of the breaches Mr Peters was underpaid a total
amount of $18992.78. I find that the defence of estoppel does
not apply and further that any amounts paid to Mr Peters in
excess of the award rate cannot be set-off.

G. CICCHINI,
Industrial Magistrate.
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Supplementary Reasons for Decision.
(Given extemporaneously at the conclusion of the

hearing, extracted from the transcript of proceedings and
edited by His Worship)

HIS WORSHIP: This matter was adjourned from l0 Octo-
ber 2001 so the parties could prepare arguments to be presented
to me today on the issue of penalties. However, the Defendant
today seeks that the matter be adjourned so that certain sub-
missions can be made in respect to my findings relating to
allowances. In short, the Defendant contends that I have fallen
into error in making findings relating to breaches of the award
constituted by the failure to pay various allowances.

The issue of breaches of the award constituted by the al-
leged failure to pay allowances was clearly in issue on the
pleadings. It was a matter that was specifically addressed by
the Complainant in submissions. Regrettably it was not ad-
dressed by the Defendant in any way. There is no specific
contest raised in relation thereto. Having failed to argue the
matter previously, the Defendant now seeks to have a second
opportunity to do so. In my view, the Defendant’s request is
unreasonable in all the circumstances. It is a matter that could
have been and should have been addressed previously but was
not. In any event, I reject any contention that I have fallen into
error on that issue. To allow the matter to proceed, as sug-
gested, would be inappropriate in all the circumstances and,
accordingly, I reject the defendant’s request for an adjourn-
ment of this matter.

Turning to the issue of penalty, I accept that this Court should
have regard to the nature of considerations required to be con-
sidered under the Sentencing Act 1995. Although the
Sentencing Act 1995 is not applicable in respect of the impo-
sition of penalties under section 83 of the Industrial Relations
Act 1979, it is nevertheless useful to treat it as a guide with
respect to the imposition of penalties under section 83. Re-
grettably, the legislation that I am dealing with here, unlike
the Sentencing Act 1995, does not permit imposition of a glo-
bal penalty. That matter ought to be addressed. Of course that
is a matter for Parliament.

It follows that I am called upon to consider each breach and
apply a penalty or a caution in each instance. Having said
that, I am cognizant of the totality principle in sentencing and
I am mindful of the fact that it is equally applicable here as it
is to a sentence in criminal proceedings. Accordingly, the Court
must look at the overall consequences of the defendant’s ac-
tions and the circumstances in which the breaches were
committed.

A consideration of the particular nature of the breach in
each instance is also important. In my view there are 204 iden-
tifiable breaches. The Complainant, in the schedule prepared
by him through his solicitors, puts the breaches at being 204
or alternatively 84. The authorities make it clear that each
breach must relate to a particular pay period and in that regard
the higher number is the appropriate way in which to approach
the number of breaches in this matter.
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There are some breaches that must be considered as funda-
mental breaches, just by their very nature. In my view, those
breaches are those which relate to the matters other than al-
lowances. I say that they are fundamental because they involve
significant amounts of money and because of the circumstances
in which they were committed.

By contrast, the breaches which relate to the failure to pay
allowances, by their very nature and commission are to be
regarded as minor and technical. Indeed I do regard them as
minor and technical. They are to be distinguished from the
others, in my view, having regard, as I say, to the nature of the
breaches, the circumstances in which they were committed
and the money involved in each instance. They attract a dif-
ferent penalty regime.

As to the non-allowance breaches, it is important that a pen-
alty be imposed to reflect the seriousness of the breaches and
to ensure that the penalty has both a personal and general
deterrent aspect to it.

In considering the appropriate penalty the Court must have
regard to the totality of the amount of under-payment, the fact
that the respondent, in the main, operated in ignorance of the
provisions of the award rather than a wilful disobedience of
the award. I take into account also, and importantly, that there
has not been demonstrated any prior breach of the award.

I take those factors into account. I also take into account the
totality principal, which overrides my considerations in sen-
tencing. It is clear that the effect of the penalty should be one
so as not to be crushing upon the Defendant. Nevertheless the
penalty should reflect the seriousness of the Defendant’s con-
duct and the consequences of its conduct. Accordingly, I have
concluded that the appropriate way to deal with the matters is
as follows. I consider that an appropriate penalty for each of
those breaches, which I refer to as fundamental breaches, is
the sum of $50.00. Those fundamental breaches are listed as
follows—

• Failure to pay overtime—
18 breaches at $50.00 per breach $900.00

• Failure to pay rest and meal breaks—
8 breaches at $50.00 per breach $400.00

• Failure to pay public holidays—
6 breaches at $50.00 $300.00

• Failure to pay Rostered Days Off—
8 breaches at $50.00 $400.00

• Failure to pay superannuation (clause 50)—
20 breaches at $50.00 $1000.00

• Failure to pay Industry Fund—
20 breaches at $50.00 $1000.00

• Failure to pay superannuation (clause 38)—
1 breach at $50.00 $50.00

• Failure to pay redundancy—
1 breach at $50.00 $50.00

• Failure to pay annual leave—
l breach at $50.00 $50.00

• Failure to pay annual leave loading—
l breach at $50.00 $50.00

The total penalty in respect of those fundamental breaches
is $4,200 00.

As to the remaining 120 breaches arising from the failure to
pay allowances, I intend to impose a caution. In my view, a
caution is appropriate in each instance in the light of the total-
ity of the sentence having regard to the nature of the breaches
which are technical in nature and having regard for the rela-
tively low amounts of money being involved. Therefore a
caution will be imposed with respect to the 120 breaches re-
lating to the failure to pay allowances.

Turning to the question of whom the penalty is to be paid
to, I take the view that the penalty ought be paid to the Com-
plainant. The process in section 83 enables self-policing. In
that regard, the provision is not too dissimilar to the provi-
sions found in the Mining Act 1978 which encourages and
enable parties to take action in a self-policing process and
reward those who assist in achieving the integrity of the sys-
tem. In my view the provision in section 83 is in the same
mould. The same considerations apply. Given that the Com-
plainant has had to prosecute the matter himself and in the
light of the policy thrown up by the Act, I take the view that

the payment of the penalty should be made to him. I will or-
der that the penalty be paid to the Complainant.

There will be orders accordingly
G. CICCHINI,

Industrial Magistrate.
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Miscellaneous Matters —
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Result Application dismissed for want of
jurisdiction

Representation Ex parte
___________________________________________________________________________

Reasons for Decision.
1 On 26th September 2001 the Registrar of the Office of

Industrial Training advised the Commission that a notice
of appeal had been filed by The Apprentice and
Traineeship Company—Midwest (the Appellant) against
the Decision of the Chairman of a hearing held,
constituted by the Director of Apprenticeship Training (
the Director) on 30th August 2001. The appeal had been
received within the time prescribed by R.23(1) of the
Apprenticeship Training (General Apprenticeship)
Regulations 1981. In accordance with those regulations
a copy of the Notice of Appeal had been forwarded to the
parties, the apprentice and the guardian and proof of
notification was advised to the Commission.

2 This Commission duly listed the matter for hearing for
on 7th November 2001 in Geraldton.

3 On 17th October 2001 Ms Alison Camp, the solicitor for
the Appellant, drew the attention of the Commission to a
concern that there may not be jurisdiction to determine
the matter and sought a preliminary indication on that
contention from the Commission.

4 The Commission did not rule on the question of
jurisdiction at that time but advised Ms Camp that while
there did not appear to be any difficulty with the
jurisdiction it might be that the Chairman of the
Apprenticeship Tribunal might have not been specifically
accurate in references to the appropriate provisions of
the Industrial Training Act (ITA).

5 The Commission then received advice from the State
Secretary of the CEPU Engineering and Electrical
Division WA, Mr Game, that he too had doubts about
jurisdiction. In a letter to the Commission he submitted
that the only relevant section of the ITA that can be
referred for appeal is s.37. The current application
attempts to appeal a decision made under s.37C of the
ITA. It was Mr Game’s submission that these were
separate and distinct functions under the ITA and because
they are the Commission had no jurisdiction to deal with
the matter.

6 On 5th November 2001 the Commission received a
response from Ms Camp to the advice from the
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Commission concerning the matter. It was her submission
that the Appellant had made application to the Director
of Industrial Training under s.37A of the ITA to suspend
the apprentice’s apprenticeship due to a downturn in
business. The employer was by that downturn unable to
provide sufficient employment and training. That
application to suspend the apprenticeship was refused by
the Director as Chairperson at the hearing on 30th August
2001. The Director had then advised the appellant that
there was a right of appeal to the Industrial Relations
Commission under s.37C of the ITA. According to the
submission, the Director was therefore of a view that there
was a right of appeal and it was on that basis that the
Appellant had lodged its appeal. It was argued that the
discretion of the Director is identical whether he is
considering an application under either s.37 or s.37A of
the ITA, he can suspend the apprenticeship agreement
for such period that he thinks fit or cancel it. It would be
anomalous if a decision under s.37 could be appealed
but not one under s.37A.

7 In the alternative it was submitted that if the
Commission was of view that s.37C does not allow for
an appeal against a decision of the Director then there is
power under s.23(1) of the Industrial Relations Act, 1979
which gives the Commission cognisance and authority
to enquire into and deal with any industrial matter. Sec-
tion 23(3)(d) of the Industrial Relations Act does not
prohibit the Commission from hearing an appeal if it is
of the view that the ITA does not provide a right of ap-
peal. The prohibition in regulating suspension from duty
only applies if there is a provision in the ITA for such
matter and there is a provision for an appeal.

8 The hearing listed for 7th November 2001 was vacated
for the Commission to determine the question of
jurisdiction on the papers submitted by the parties.

9 The relevant sections of the ITA are as follows—
“37. Differences over agreements to be decided by

Director
(1) Subject to subsection (2), no apprentice or in-

dustrial trainee shall be discharged from
employment by an employer for alleged miscon-
duct unless the parties to the relevant
apprenticeship agreement or industrial training
agreement consent to the dismissal or the agree-
ment is cancelled by order of the Director on the
application of the employer.

(2) An employer may suspend an apprentice or in-
dustrial trainee for alleged misconduct but shall,
within 7 days of the date of suspension, apply to
the Director for suspension or cancellation of the
relevant apprenticeship agreement or industrial
training agreement.

(3) Upon an application by an employer under sub-
section (1) or subsection (2) the Director may,
after following the procedure prescribed,—

(a) suspend the operation of the agreement for
such period and on such conditions as he
thinks fit;

(b) cancel the agreement; or
(c) order the employer to reinstate the appren-

tice or industrial trainee and make such
order as to the payment of wages to the
apprentice or industrial trainee during any
period of suspension as he thinks fit.

[Section 37 amended by No. 86 of 1980 s.16]
37A. Power of Director in special circumstances

Without affecting the generality of any provision
of this Act relating to the cancellation of an ap-
prenticeship agreement or an industrial training
agreement, in any case where—

(a) an employer is unable by reason of cessa-
tion of business or financial difficulties to
provide sufficient employment and train-
ing for an apprentice or industrial trainee
and a transfer of the employment of the
apprentice or industrial trainee to another

employer in accordance with the provisions
of this Act is for any reason impossible or
impracticable; or

(b) the Director is satisfied that there are other
special circumstances rendering such ac-
tion desirable,

the Director may, if satisfied after due enquiry
that the circumstances require such action, or-
der that the apprenticeship agreement or
industrial training agreement—

(c) be suspended for5 such period as the Di-
rector thinks fit;

or
(d) be cancelled.

[Section 37A inserted by No. 86 of 1980 s.17]
37B. Hearings conducted by the Director

(1) Where under this Act or the regulations the Di-
rector conducts a hearing he may conduct it in
accordance with the regulations.

(2) Subject to this section, a person or body entitled
to be heard at a hearing referred to in subsection
(1) may appear in person or by legal practitioner
or agent.

(3) A person or body appearing by a legal practi-
tioner or agent is bound by the acts of that legal
practitioner or agent.

(4) Where a question of law is raised or argued or is
likely in the opinion of the Director to be raised
or argued at a hearing, the Director may allow
legal practitioners to appear and be heard but
the director shall not otherwise allow legal prac-
titioners to appear and be heard unless all the
parties entitled to be heard at the hearing ex-
pressly consent thereto.
[Section 37B inserted by No. 86 of 1980 s.17]

37C. Appeal to Commission
A person aggrieved by a decision of the Director
in the exercise of the jurisdiction conferred upon
him by sections 29A, 34(2) and (3), and 37 may
appeal to the Commission.
[Section 37CB inserted by No. 86 of 1980 s.17]”

10 When an issue of jurisdiction is raised the Commission
is obliged to determine the question before exercising
the power to resolve the dispute before it (see Springdale
Comfort Pty Ltd t/a Dalfield Homes v BTA [1987] 67
WAIG 325. The mere making of orders as if the
Commission had jurisdiction cannot be read as to be a
finding of jurisdiction, if that occurs it follows that the
making of any orders will be ultra vires.

11 The question of jurisdiction to be determined here will
depend upon the proper meaning of the relevant sections
of the ITA. The principles to be applied in interpreting
are described in Northwest Beef Industries Ltd v The
Western Australian Branch Australasian Meat Industry
Employees Union (1984) 64 WAIG 2124, Robe River Iron
Associates and amalgamated Metal Workers and
Shipwright Unions of Western Australia (1987) 67 WAIG
1097. The construction of a provision within a statute is
to be considered in the context of the terms of the statute
read as a whole and is to be consistent with a purpose or
object of the statute.

12 Section 37(1) of the ITA describes what is to happen when
there are differences over agreements to be decided by
the Director. Essentially no apprentice or trainee can be
discharged from employment by an employer for alleged
misconduct unless the parties to the agreement consent
to dismissal or the agreement is cancelled by order of the
Director. Under s.37(2) an employer can suspend an
apprentice or industrial trainee for alleged misconduct
but must tell the Director of the suspension or cancellation
within seven days. Section 37C then sets out a schedule
of actions that the Director may take after following the
procedure therein prescribed, these include, suspension,
cancellation or orders of reinstatement. Section 37A,
describes the power of the Director in special
circumstances, those special circumstances relate to the
cancellation of an agreement when an employer is unable
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by reason of cessation of business or financial difficulties
to provide sufficient employment or training for an
apprentice. The Director, if satisfied after due inquiry,
may suspend the agreement for a period he see fit or cancel
it. Section 37B describes the procedures to be used when
the Director conducts a hearing.

13 Importantly for these Reasons for Decision s.37C creates
a right of appeal to this Commission. The Industrial
Relations Act 1979 in s.4 interpretation defines the
Commission as being the Western Australian Industrial
Relation Commission established under Industrial
Arbitration Act 1912 and therefore its successors. Section
37 C provides that when a person is aggrieved by a
decision of the Director in the exercise of jurisdiction
conferred on him by Section 29A, 34(2) & (3) and 37
that person may appeal to the Commission. Section 29A
deals with the power of the Director to deal with matters
relating to probationers. Section 34(2) and (3) deal with
matters relating to transfers and s.37 deals with alleged
misconduct as mention before.

14 All of the sections from which appeal may be made deal
with what can be described as matters of an industrial
relations nature affecting a contract of employment, this
is clearly the case. These issues are clearly different from
the power of the Director to act in special circumstances
under s. 37A that deals with questions which arise due
downturn of work.

15 Clearly the Legislators have not given this Commission
the power at large to hear appeals from every decision by
the Director, who has many duties under the IRA other
than ones which are the subject of the sections mention
in s.37C of the Act, for instance under s.29 the Director
has powers to determine the fitness of an apprentice to be
employed. Under s.30 he has powers relating to satisfying
himself of the interest employers and employees in the
execution of agreements. The Director is empowered by
s.32A to execute apprenticeship agreements in certain
circumstances and he can impose penalties under s.34(4)
for failure of an apprentice or trainee to enrol or attend
courses and can order the amount of penalty imposed be
deducted from wages of the apprentice or trainee.

16 There are other powers of the Director but the preceding
summary is sufficient for the purpose of illustration that
this Commission has no power at large to determine
appeals from everything that the Director does in the
discharge of his statutory obligations.

17 This Commission is not a superior Court of record and
has no inherent jurisdiction which is limited to that
explicitly provided by the Act see Robe River Iron
Associates versus Federated Engine Drivers Fireman’s
Union of Workers of Western Australia (1987) 67 WAIG
5315. In short this Commission cannot assume for itself
jurisdiction which has not been granted to it by statute,
in these circumstances it clearly has no power to interfere
with the discretion of the Director making a decision under
s.37A of the ITA. The Commission has no jurisdiction to
determine the appeal as filed and the appeal will be
dismissed for want of jurisdiction.

2001 WAIRC 04218
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DELIVERED FRIDAY, 23 NOVEMBER 2001
FILE NO/S APA 1 OF 2001
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_______________________________________________________________________________

Result Application dismissed for want of
jurisdiction

Representation Ex parte
_______________________________________________________________________________

Order.
HAVING heard ex parte Ms A Camp (of counsel) on behalf
of the Appellant and Mr W Game on behalf of the Respond-
ent, the Commission, pursuant to the powers conferred on it
unde the Industrial Relations Act, 1979, hereby orders—

THAT the application be dismissed for want of juris-
diction.

(Sgd.) J.F. GREGOR,
[L.S.] Commissioner.

UNFAIR DISMISSAL/
CONTRACTUAL

ENTITLEMENTS—
2001 WAIRC 04282

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES JANET ELIZABETH AUGUSTYN,
APPLICANT
v.
VISTADALE PTY LTD AS TRUSTEE
FOR THE RANGER FAMILY TRUST
TRADING AS RANGER
CONTRACTING, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO APPLICATION 679 OF 2001
CITATION NO. 2001 WAIRC 04282
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr G Broderick as agent
Respondent Mr L H Pilgrim as agent
_______________________________________________________________________________

Reasons for Decision.
1 This is an application pursuant to section 29(1)(b)(i) and

(ii) of the Industrial Relations Act, 1979 (the Act). The
applicant, Janet Elizabeth Augustyn, says that she was
employed by the respondent for the period 24 January
1994 to 9 April 2001. Her duties were office tasks
associated with running a small business, namely
answering telephones, typing, invoicing, banking,
computer operations and wages. She was previously a
director of the company and says she resigned from that
position in about June 1999. She says that her employment
was subject to the Clerks (Commercial, Social and
Professional) Award no. 14 of 1972.

2 The applicant was in a de facto relationship with Mr Craig
Ranger, the proprietor of the business. The applicant in
her application lodged in the Commission on 17 April
2001 says, “on Monday, the 9th of April, 2001, I was in
my bedroom or our family home when Mr Craig Ranger
entered my bedroom and enquired if I had been to
Centrelink yet, to which I replied, “No”. Mr Craig Ranger
then advised me that my wages (housekeeping) was
stopped and that I would not receive it anymore. From
this statement I believe that my employment was
terminated without notice.” The applicant says this
termination was in breach of fair contractual arrangements
with the company.

3 The applicant, at a directions hearing on 6 September
2001, amended her application to include the following
claims—

1. compensation for unfair dismissal of 26 weeks
pay ($459.20 per week) being $11,939.20 gross.
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2. compensation for humiliation, hurt feelings and
distress of $5,000.

3. four weeks pay in lieu of notice being $1,836.80
gross.

4. annual leave—3 weeks pay including leave load-
ing $539.56 being $1,618.68 gross

5. total: $20,394.68
4 The respondent in their notice of answer and counter

proposal denied that the relationship between the
respondent and the applicant was one of employer and
employee. It was a domestic relationship. The respondent
says that the work carried out by the applicant was not
capable of being characterised as employment pursuant
to a contract of employment. The work performed was of
a voluntary nature to assist the business and any monies
paid were paid for housekeeping and arranged for tax
minimisation purposes. In these circumstances, the
respondent says that there was no dismissal or denial of
contractual benefits. In the alternative the respondent says
the applicant did not work 38 hours per week or work
any fixed hours and was not unfairly dismissed. In
addition claims for contractual entitlements pursuant to
the award fall outside of the jurisdiction of the
Commission.

5 The matter came on before the Deputy Registrar for
investigation on 4 July 2001. The parties could not reach
agreement or resolution of the matter. The respondent
later advised the Commission that there was to be no
negotiation towards settlement of the application. The
matter was listed for hearing on 27 September 2001.

6 Witnesses for the applicant were Ms Gail Patricia
Hanrahan, Mr Ravendran, accountant and the applicant
herself. Witness for the respondent was Mr Craig Ranger.

7 The applicant says she entered into a defacto relationship
with Mr Ranger in about December 1989. She started
work for Mr Ranger in about December 1993 for Rapid
Concrete and Drilling Services. At that time her duties
were to answer the phone, prepare invoices for clients,
make up wages of employees, make bookings for the
business and list any machinery required for the job, type
letters to clients, send and collect mail, make data entries
into the business account and other duties as the
respondent required.

8 The applicant says she was unfairly dismissed on 9 April
2001 in that there was no valid reason for termination,
she was not given an opportunity to respond to any reason
the respondent may have had for termination and the
respondent, by stopping payment of wages and installing
a lock on the office door, prohibited entry by the applicant
to her work. The applicant at hearing claimed 26 weeks
compensation, $5000 for injury, and four weeks notice
based on requirements under s170CM of the Workplace
Relations Act, 1996.

9 Ms Augustyn gave evidence that in December 1993 Mr
Ranger and she decided to buy a house in High Wycombe
and move the business from a workshop in Carlisle to
that house. The office and machinery were to be at the
one site. The site included their domestic living
arrangements. Her duties were to:

“answer the phone; be beside the phone at all times;
the wages, I think there was about four employees
at the time; invoicing creditors, debtors; getting the
mail; going to the bank; getting the wages in cash;
as I said, answering phones, sorting mail, invoicing,
answering the phone—- at that stage I was also on
the phones. People would ring up to book in a job. I
would book it in and confirm with Mr Ranger to see
the time was right and the machinery was available.”

10 The applicant says she was an employee, and was told
what to do by Mr Ranger. She said she sent an
employment declaration to the Australian Taxation Office
for herself under Mr Ranger’s instructions. She says she
entered data into the business accounts of Ranger
Contracting but never had control over his accounts. She
was told what to enter and what to do. She says Mr
Ravendran, their accountant, trained her in the MS Money
program, to allow her to do the bookkeeping.

11 Ms Augustyn’s evidence is that she has three children
and needed money. The money she received from Mr
Ranger via renting a property in Wundowie was not
adequate and so she took a job as a night time shelf filler
at Woolworths. She knew that it would not interfere with
her daytime work so she took the night time work. She
worked there approximately six months until Mr Ranger
indicated that the business was earning enough money to
pay her a wage. She resigned her position at Woolworths
and he provided her with a wage. In mid-1997 Mr Ranger
instructed her to start writing out time cards for herself.
This did not occur straightaway but she wrote out time
cards for herself in June 1998 until November 2000. Her
net wage was $200; by July 2000 her wage had increased
to $255 net per week. When she ceased writing out time
cards it was because Mr Ranger told her that cheque butts
were his best receipt. Ms Augustyn prepared her own
wages, wrote out the gross amounts and would go weekly
to the bank to get the money. These records she says are
on the company computer.

12 In 1999 she was given a form by Mr Ranger to sign to
resign as director. She continued doing the office work
as she had done. Ms Augustyn says she worked 55-60
hrs a week in the business (transcript p.63). She says:

“my duties started at 7 o’clock in the morning and
they could be finish at—- well, I know at one stage
we had a phone call at half past nine at night. It was
always if the phone rang it was me the one that had
to answer it. On a Saturday and Sunday if the phone
rang it was I that—- the one that had to—- had to
and did answer at all times. In the middle of a meal,
I was the one that got up and answered the phone,
took down details. If Mr Ranger wanted to speak to
them well, then I let him—- then he did. If he didn’t
he would ring them back after he’d finished his meal.”

She says she could not do canteen duty for her children
at school because:

“I lived with someone who told me that I had to be
there for the phone 24 hours a day. Because our busi-
ness was advertised 24 hours a day it had to be—-.”

She had authority from her employer, (Mr Ranger) to do
personal things during office hours; 90% of this time was
devoted to food shopping. In June 2000 the company
engaged a new accountant. The company adopted a new
computer system and Ms Augustyn had to learn that sys-
tem. Mr Ranger instructed her to learn the computer.

13 On 28 March 2001 Ms Augustyn was in the office, went
to make a call and discovered the telephones were dead.
She contacted Telstra who advised her that Mr Ranger
had asked that the phones be permanently diverted to his
mobile. On 9 April 2001 Mr Ranger asked her in the
evening whether she had been to Centrelink yet. She did
not know why he asked, she thought maybe he wanted to
get a subsidy to make up her wages. He told her that her
wages had stopped. He demanded the keys for the car,
her mobile phone, keys to the letter box and the credit
card for petrol. He told her not to go near the computer
and to stay away from everything to do with the business.
Ms Augustyn still resides in the home address. She says
she was paid wages to 4 April 2001. She was not provided
with any separation certificate or any other documents.
On 24 April 2001 she returned home after football training
with her sons and found there was a lock on the office
door. She says Mr Ranger also locked the sheds at the
back. She does not now have any access to the office or
the sheds. She says she had no knowledge prior to 9 April
2001 that her employment was in jeopardy.

14 Ms Augustyn on her evidence has applied unsuccessfully
for jobs since 9 April 2001. She has enrolled in a TAFE
course and is studying full time. She enrolled in TAFE as
she was not getting anywhere with her job hunting. She
has written approximately 25 applications and verbally
applied for more jobs. She enrolled in TAFE on 28 May
2001.

15 Under cross-examination Ms Augustyn denied that the
monies from the business were for house keeping
purposes. She did all the shopping out of her wages. The
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only money she got directly from Mr Ranger was the
rental money on a property at Wundowie. She says—

“I supported Mr Ranger 100 per cent all my life, but
there was never a verbal thing. I was always going
to work for the business and do the books and save
employing another secretary, plus you couldn’t have
had a secretary where the office is situated in the
family home. You—- yeah, you couldn’t have em-
ployed someone else.”

In answer to question as to whether there was an arrange-
ment due to these domestic circumstances whereby she
was paid out of the business for housekeeping weekly
and hence help Mr Ranger in the business, she says:

“why I remember it correctly, because I was told
that in during working hours I am an employee of
that business and I will take orders from him and I
would do as I was told with him in the hours that I
was in that office doing what I was supposed to do.”
(transcript p.73).

Later under cross-examination in response to Mr Pilgrim
she says:

“Now, isn’t it true that you got paid these amounts
of money—- these weekly amounts of money irre-
spective of whether you were there or not?—I was
there. I was there for that phone. I was told to be by
that phone. I was there for that phone”.

Her evidence is that if she was not in the office the phone
would be diverted to her mobile phone or to Mr Ranger’s
mobile phone. The business had previously had employ-
ees. In the preceding 12 months the only operator was
Mr Ranger; consequently her duties had scaled down.
Ms Augustyn says that she took bookings for jobs,
checked the details with Mr Ranger and then confirmed
the booking with the client. Over the last 12 months she
didn’t have the booking book to actually confirm the job
without speaking to Mr Ranger beforehand. She did not
do quotes but she had a price list which she used. The
price list showed the minimum rate of hire for each piece
of equipment. Ms Augustyn denies that Mr Ranger ad-
vised her on 26 March 2001 that he would not be making
any further housekeeping payments after 6 April 2001.

16 Ms Augustyn says that on 4 February 2001 Mr Ranger
advised her that their personal relationship was finished.
Later that month he told her to go to Centrelink and rang
Centrelink to see how much money she could get. He
also advised her to get a job at Totland. In relation to
time cards Ms Augustyn says that times were put on the
cards for other employees but not for Mr Ranger and
herself under Mr Ranger’s instructions. Ms Augustyn
applied for a night time job at the West Australian from
5.30 to 9.30 three nights a week. She applied for this
position in February or March 2001. She also applied for
a casual job at Royal Perth Hospital and as a census
deliverer with the Australian Bureau of Statistics. Each
of the applications was unsuccessful. She said she needed
every cent she could get to look after her two sons and
herself.

17 Ms Gail Patricia Hanrahan is a director/secretary of T&G
Earthmoving, a client of the respondent. Her contact with
Ms Augustyn is through ringing up Ranger Contracting
and booking machinery with her. Ms Augustyn gave her
the rate per hour of machinery hire.

18 Mr Ravendran, a chartered accountant, gave evidence that
he had the financial books for Ranger Contracting since
1991. His firm had also done the accounts for the
applicant. He says the duties of Ms Augustyn at Ranger
Contracting were to answer the telephone, deal with
suppliers and customers, do the banking and postage and
the book-keeping for the business. Ms Augustyn used a
computer accounting program called MS Money which
Mr Ranger had asked Mr Ravendran to teach her. He says
Ranger Contracting issued group certificates to Ms
Augustyn as an employee. In relation to the group
certificates Mr Ravendran says these were completed on
instructions from Mr Ranger, listed the occupation of Ms
Augustyn as secretarial and book-keeping completed by
his firm. He says Ms Augustyn resigned as a Director of

Ranger Contracting perhaps in about 1998. Under cross-
examination Mr Ravendran confirmed that his firm was
advised that Ms Augustyn should be treated as an
employee. This advice came from Mr Ranger, he being
the only other person involved with the company. He says
that tax minimisation and income splitting was effected
within the business of Ranger Contracting and that Ms
Augustyn was part of that income splitting arrangement

19 Mr Ravendran saw Ms Augustyn make telephone calls to
suppliers and customers; he knew she did the book-
keeping and administration of the business. These
observations were based on a number of instances when
he visited the premises.

20 Mr Ranger, the Managing Director of Ranger Contracting,
a company involved in earth moving and concrete cutting,
gave evidence as follows:

“There was a situation in 1993 where we wanted to
purchase a property at Brand Road in High Wycombe
and I had taken her (Ms Augustyn) along to see that
property. I had talked about running the business
from that property and she had stated to me that that
was a good idea and that she could help me with the
business and that would save a cost to me in relation
to employing somebody.”

He says this proposal was included in the application for
funds to the bank. [exhibit CNR1]  Mr Ranger says that
the time cards produced by the applicant are not time
cards they are records of monies with tax taken out. These
monies were for housekeeping. He had no involvement
with the employment declaration [Exhibit RR1]. Mr
Ranger says it was a requirement to take tax out of the
monies paid to Ms Augustyn. Apart from these funds he
says there were distributions made to Ms Augustyn
through a trust arrangement at the end of the financial
year and also for rent on the shed. All of these arrange-
ments were made on the advice of his accountant for tax
minimisation purposes. The amount for housekeeping was
$255 per week.

21 Mr Ranger rejects the notion that Ms Augustyn worked
38 hours per week and says as part of their domestic
relationship she answered the phone at home where their
office was and would relay the information regarding job
bookings. If Ms Augustyn was not at home the phones
were diverted to his mobile. He took the calls 40-50% of
the time. Ms Augustyn did go to the bank for the business.
He terminated their relationship on 4 February 2001 by
advising Ms Augustyn and moving into another bedroom
in the house. He continued to pay the housekeeping. He
complained that she interfered in his personal life and
with the business.

22 Mr Ranger told the applicant that she would need to find
a job and go to Centrelink to apply for a pension as he
was not going to continue paying housekeeping and
provide a car. On 27 March 2001 he was in Albany doing
a job. He tried to contact the applicant in the evening and
the telephone kept ringing out. People had tried to contact
him earlier. When he finally spoke to Ms Augustyn she
advised that she had been on the phone to her daughter
Brooke and said “tell someone who cares” in response to
his complaints. Mr Ranger advised her that he was going
to cease the housekeeping and the car and she would have
to get the accounts up to date by 6 April 2001 for GST.
He later rang Telstra to have the telephones diverted to
his mobile. Ms Augustyn did the GST. On 9 April 2001
he approached her and asked her whether she applied to
Centrelink for a pension but this was no indication of
dismissing her as it was a domestic relationship.

23 In relation to the assistance his partner provided, Mr
Ranger says that on a number of occasions she interfered
with the business and the phones were not attended to
when they should have been. He says “I was continually
questioning as to why the phones were ringing out on
occasions.” Mr Ranger says prior to moving to High
Wycombe, Ms Augustyn said that she was going to assist
him in the business and it wasn’t going to cost him. Mr
Ranger instructed Ms Augustyn as to how he ran his
business, advising her what he wanted her to do. He says
she knew the bulk of the work, eg invoicing and bank
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reconciliation. She did not quote the jobs. She did provide
rates for types of machines. Under cross-examination Mr
Ranger’s response to a query by Mr Broderick was:

“But that’s what confuses me, Mr Ranger. I can’t
understand that on the 4th of February you’re say-
ing that you want her to go and seek alternative
employment, or go on the pension or whatever, but
then on the 26th of March, or thereabouts, she still
has to answer the phone. She still has to carry out
her duties that you have given her?—Miss Augustyn
chose to do that and I chose to pay her housekeep-
ing and supply a car and fuel.”

24 In relation to witnesses I have no difficulty accepting the
evidence of Mr Ravendran and Ms Hanrahan. As for the
evidence of the applicant, Ms Augustyn I have
considerable difficulty with her evidence. Her evidence,
in my view, is indeed exaggerated, self serving and not
credible. I say this of her evidence as a whole but it is
typified by the evidence she gave in relation to how many
hours she worked in the business. Viewed against the
backdrop of a business with one operator (Mr Ranger)
and her constant complaint regarding having to be
available to answer the phone, her evidence in my view
can only be seen as exaggerated. I do not have the same
difficulty with the evidence provided by Mr Ranger. He
was for most part direct and straightforward in his
evidence and under cross-examination, albeit hesitant on
occasion about some of the duties performed by Ms
Augustyn.

25 The applicant’s agent made considerable play of the
failure in his view of the respondent to disclose
information sought in discovery. This related especially
to time cards and computer records. I was concerned about
this issue, particularly as it involved a direction of the
Commission issued on 6 September 2001, and I
questioned Mr Ranger regarding the computer records. I
am satisfied on hearing his evidence and his responses to
my questions that there was compliance with the
directions of the Commission and that Mr Ranger was
not familiar with the computer record presented by the
applicant. I consider it most probable that the applicant
produced that record following her termination.

26 It is clear on the evidence that Ms Augustyn performed a
role within the respondent’s business of dealing with
phone queries, giving set prices for hourly hire of
equipment, invoicing, mail, banking and book-keeping.
It is not possible on the evidence to decipher how many
hours per week these duties entailed. However, I consider
it highly improbable that they entailed a full time load (ie
38-40 hours per week). Indeed, I think it is most likely
that the bulk of the duties were minor with the exception
of the phone contact with clients. I consider it clear on
the evidence that the applicant was not responsible for
any quoting of jobs, but was responsible for liaising with
Mr Ranger about the booking in of jobs. The character of
these duties are clearly consistent with what occurs in
many small businesses whereby a domestic partnership
runs the business, in this case a defacto relationship, and
one of the partners deals with the bulk of the telephone
enquiries. Clearly on his own evidence Mr Ranger was
not available to do this task for substantial periods of
time as he was working machinery. The evidence of Mr
Ravendran and Mrs Hanrahan go to support the views I
have just expressed regarding Ms Augustyn’s duties. They
do not necessarily assist me though in deciding whether
there is an employment relationship. This is a key issue
to be determined here. Mr Ravendran’s evidence does
verify that group certificates were issued to Ms Augustyn
and that her payments were organised for taxation
minimisation.

27 It is common ground that the domestic relationship ended
on or about 4 February 2001. Albeit Ms Augustyn and
Mr Ranger continued to share the same house. It is also
common that on 28 March 2001 Mr Ranger changed the
telephone arrangements to direct the home/office phone
to his mobile. He later changed the locks on the office
and the shed. It is also common ground that following
the breakdown in the domestic relationship Mr Ranger

advised Ms Augustyn to go to Centrelink and seek
assistance. Ms Augustyn’s evidence of her lack of
awareness as to what this meant is simply not credible.
She continued with her duties past this point until a
conversation between Ms Augustyn and Mr Ranger on
27 March 2001 where as part of the conversation she
said to him, “tell someone who cares”. Based on this and
other concerns about her interference with his personal
life and business he changed the telephone arrangements.
Ms Augustyn still continued to do some book-keeping
up until about 6 April 2001. Mr Ranger says that he
forewarned Ms Augustyn that he was not going to
continue paying housekeeping, car and fuel bills. This
explanation seems to be most likely given the actions of
Ms Augustyn in applying for jobs in February and March
2001. She says she needed the money to support herself
and her two sons.

28 In terms of the evidence concerning the formation of a
contract, the evidence of both the applicant and respondent
leads me to a view that Ms Augustyn volunteered to help
Mr Ranger with the business when it shifted location.
She did not want any secretarial support employed at their
home. I do not find this to be the formation of an
employment contract. The applicant was also a director
of the Company for a large part of the time. The applicant
relies on the existence of taxation assessments, group
certificates, superannuation payments and an employee
taxation declaration form to, in part, prove that an
employment relationship existed. Ms Augustyn says also
that she was instructed by Mr Ranger and that he was a
very controlling man. I consider it obvious from the
evidence of both Mr Ranger and Ms Augustyn that this
was a domestic relationship that soured. It was not a
relationship of employer/employee.

29 The bulk of the duties performed by Ms Augustyn related
to answering the telephone. Her evidence constantly re-
emphasises this point. As stated, her evidence also
suggests strongly that she agreed to help Mr Ranger in
the business when the business shifted premises and was
co-located with their home. Her evidence itself suggests
that the monies paid were for housekeeping. That is what
she spent her “wages” on. The monies paid were certainly
organised for tax minimisation purposes. Mr Ravendran
gave evidence to that effect. Ms Augustyn’s ‘job’ was to
answer the telephone, assist with bookings, banking, mail
and book-keeping. That was her part of the bargain in the
domestic relationship. All of this does not amount to an
employment relationship, particularly one where an
employment contract has been struck and the employee
is under the lawful control and direction of an employer.
Ms Augustyn was not, as an employee, under the control
of Mr Ranger.

30 In Stevens v Brodribb Sawmilling Co Pty Ltd (1986) 160
CLR 16 Mason J, with whom Brennan J was in “general
agreement”, refers to the importance of the right to control
and says—

“But the existence of control, whilst significant, is
not the sole criterion by which to gauge whether a
relationship is one of employment. The approach of
this court has been to regard it merely as one of a
number of indicia which must be considered in the
determination of that question: … Other relevant
matters include, but are not limited to, the mode of
remuneration, the provision and maintenance of
equipment, the obligation to work, the hours of work
and provision for holidays, the deduction of income
tax and the delegation of work by the putative em-
ployee.”

The whole relationship must be looked at, not simply
taxation and superannuation documents. See also Macken,
McCarry and Sappideen’s Law of Employment 4th Edi-
tion page 52. The sum of this relationship is not that of
an employer and employee and the attempts to construe
these circumstances as other than a domestic relation-
ship are flawed.

31 For all of the above reasons I would dismiss the
application.
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2001 WAIRC 04283
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES JANET ELIZABETH AUGUSTYN,

APPLICANT
v.
VISTADALE PTY LTD AS TRUSTEE
FOR THE RANGER FAMILY TRUST
TRADING AS RANGER
CONTRACTING, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO APPLICATION 679 OF 2001
CITATION NO. 2001 WAIRC 04283
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr G Broderick as agent
Respondent Mr L H Pilgrim as agent
_______________________________________________________________________________

Order.
HAVING heard Mr G Broderick on behalf of the applicant
and Mr LH Pilgrim on behalf of the respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

2001 WAIRC 04153
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES KENNETH JAMES BOBRIDGE,

APPLICANT
v.
PEEL AUTOMOTIVE GROUP,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 14 NOVEMBER 2001
FILE NO APPLICATION 790 OF 2001
CITATION NO. 2001 WAIRC 04153
_______________________________________________________________________________

Result Application for denied contractual
entitlements dismissed.

Representation
Applicant Mr K. Bobridge (by way of written

submissions)
Respondent Ms J. Moss (as agent) (by way of written

submissions)
_______________________________________________________________________________

Reasons for Decision.
1 Mr Bobridge was employed by the respondent as a sales

person selling new and used vehicles between May 1998
and 27 April 2001. He claims that he was entitled under
his contract of employment to four weeks’ annual leave
per year at his average wage. Mr Bobridge states that, in
his case, his average wage is a combination of the retainer
and commission. For the three complete years that he
worked for the respondent when he took annual leave he
was paid for it in that manner at an approximate hourly
rate of $28.72. However, the 110 hours holiday pay for
which he was paid upon termination was paid only at his
retainer rate of $10.66 per hour. He claims that he has
been denied a benefit under his contract of employment,
namely, that his accrued annual leave entitlement paid to
him on the termination of his employment should be paid
at the retainer and commission rate.

2 The respondent denies the claim. It states that it has never
on termination paid an average of earnings to vehicle sales
employees.

3 A conference in this matter failed to assist the parties to
reach any agreement and the Commission has been
required to determine Mr Bobridge’s claim. Ultimately,
both parties agreed that the Commission ought determine
the matter on the basis of written submissions rather than
as a result of an oral hearing. To that end, Mr Bobridge
has supplied to the Commission copies of statements from
Mr Duckett and from Mr Robinson. The respondent has
presented a written submission to which is attached a
Statutory Declaration of its payroll officer, Ms Tilt
together with copies of Mr Bobridge’s employment
notification, its Employment Policy Manual, a statement
of Mr Brewerton and a note from Mr Bobridge to it of 18
October 2001.

4 The task of the Commission in a claim by an employee
that the employee is entitled to a benefit under his or her
contract of employment, and that that benefit has been
denied by the employer, is well settled. The Commission
is to determine whether the employee is entitled to the
benefit claimed. It is not for the Commission to rewrite
the terms of the contract of employment between Mr
Bobridge and the respondent according to what the
Commission might think is fair and reasonable. If it was
a term of Mr Bobridge’s contract of employment that he
would be paid for untaken annual leave on termination at
the retainer plus commission rate, then, if he has not been
paid for his untaken annual leave at that rate the
Commission will require it to be paid. In the alternative,
if it was not a term of Mr Bobridge’s contract of
employment that he be paid his untaken annual leave on
termination at the retainer plus commission rate, then his
claim fails.

5 It is agreed between Mr Bobridge and the respondent
that his employment conditions were not contained in
writing. Further, it is not claimed by Mr Bobridge that it
was expressly agreed by the respondent when he was
employed that upon termination he would be paid for
untaken annual leave at the retainer plus commission rate.
In the absence of any express term in his contract of
employment, whether in writing or oral, which supports
Mr Bobridge’s claim then Mr Bobridge will only be able
to support his claim if he can show that it was an implied
term in his contract of employment. Where the parties to
an employment relationship have an oral contract of
employment the High Court indicates that there should
not be “too rigid an approach” to implying terms. Rather,
it is necessary to infer the actual terms of the contract
before any question of implication arises. In Byrne v.
Australian Airlines Ltd (1995) 69 ALJR 797 at 801
Brennan CJ, Dawson and Toohey JJ stated at page 801
that it is necessary to arrive at some conclusion as to the
actual intention of the parties before considering any
presumed or imputed intention. On the material before
the Commission, I am unable to conclude that there was
any actual intention on the part of Mr Bobridge and the
respondent together to pay untaken annual leave on
termination at the retainer plus commission rate. This is
because Mr Bobridge makes it clear that he has been
employed in the automotive industry since 1976 and has
always been paid on average earnings when he has left
an employer, but the respondent states it has never, on
termination, paid an average of earnings in those
circumstances. The respondent’s statement is supported
by the Statutory Declaration of the payroll officer, Ms
Tilt. Ms Tilt has been the payroll officer for the past six
years and in all that time the respondent has never paid
leave loading or an average of earnings on outstanding
annual leave to sales people on termination. I have no
reason not to accept the sworn statement of Ms Tilt and I
therefore accept it. If, at the time of Mr Bobridge’s
employment there was no common or agreed
understanding between them then there cannot have been
any “actual intention” of the parties to pay untaken annual
leave at the retainer plus commission rate.

6 Some terms in a contract of employment may be implied
by established custom or practice either of the employer
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or of the industry. There is no evidence before the
Commission of a custom or practice of the respondent to
pay untaken annual leave at the retainer plus commission
rate. In fact, the evidence is to the contrary. I turn then to
consider the evidence provided by Mr Bobridge to support
his claim. I have read the statement of Mr Robinson. It
states that from October 1997 to about mid November
1998 he was employed by the respondent as a motor
vehicle sales person. He had an accumulated annual leave
entitlement. After Mr Robinson’s resignation he was
informed by the respondent that it was not its normal
policy to pay out such entitlements to any person who
left his employment. Mr Robinson does say that he was
given a one-off payment of $320.00 in the form of a
company cheque in lieu of receiving any outstanding
annual leave payments. That statement of Mr Robinson’s
does not state whether or not the payment of $320.00
was at a rate of retainer plus commission. Rather, Mr
Robinson’s statement states that upon his resignation the
respondent was not prepared to pay out his annual leave
entitlements at all. However, a payment of $320.00 was
made to him. That payment could just have easily have
been Mr Robinson’s annual leave accrual but paid at the
retainer rate. Indeed, the evidence from the respondent
would suggest that that is the case because it denies it has
ever paid the untaken annual leave at the retainer plus
commission rate and I accept the evidence of the
respondent given that it is in the form of a Statutory
Declaration, in contrast to Mr Robinson’s mere written
statement. The respondent also states that the $320.00
made to Mr Robinson was a combination of commission
and bonus which was not for the purposes of annual leave.
Rather, the annual leave payment made to Mr Robinson
was paid on base rate only. Therefore Mr Robinson’s
statement does not support Mr Bobridge.

7 I have considered also the statement of Mr Duckett. It
states that in October 2000 he left the respondent’s
employment to go and work for another company. After
five weeks at the other automotive dealer he was asked
by the respondent to return and the other company paid
“full average earnings” as part of his holiday pay upon
leaving. However, Mr Duckett also states that he was only
paid at the retainer rate before leaving originally. In other
words, while Mr Duckett may have received payment at
“full average earnings” upon untaken annual leave from
the other automotive dealer, Mr Duckett’s statement
affirms that the respondent’s policy was only to pay at
the retainer rate. Accordingly, I am not of the view that
Mr Duckett’s statement supports Mr Bobridge’s claim.

8 In any event, the respondent, via the Motor Trade
Association of Western Australia, states that the letter from
Mr Duckett is not accurate. Rather, Mr Duckett left the
company on three separate occasions and he was paid his
outstanding annual leave entitlements on his base rate
only.

9 The respondent relies also on the statement of Mr
Brewerton, a statement carrying equal weight and value
to the statements of Mr Robinson and Mr Duckett, that
when he had been employed elsewhere in the industry he
was paid annual leave on retainer only and that he
understood that to be the common practice within the
industry

10 Accordingly, it cannot be said that there was an intention
on the part of the respondent and Mr Bobridge that he
would be paid for untaken annual leave on termination at
the retainer plus commission rate, and further it cannot
be said that there is any custom or practice of the
respondent which would allow a term to that effect to be
implied in the oral contract of employment. Further, there
is no custom and practice within the industry as a whole,
at least on the information before the Commission, to
show that a term to that effect might be implied by custom
and practice, or that it would satisfy the criterion of being
so obvious that it went without saying in the sense that if
Mr Bobridge had raised the issue at the time of his
employment, the respondent would have replied “of
course”.

Conclusion
11 The material before the Commission does not show that

it was a term, either expressly or by implication, of Mr
Bobridge’s contract of employment that he would be paid
for untaken annual leave at the retainer plus commission
rate. Accordingly, his application is hereby, and for these
reasons, dismissed.

2001 WAIRC 04154
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES KENNETH JAMES BOBRIDGE,

APPLICANT
v.
PEEL AUTOMOTIVE GROUP,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED WEDNESDAY, 14 NOVEMBER 2001
FILE NO APPLICATION 790 OF 2001
CITATION NO. 2001 WAIRC 04154
_______________________________________________________________________________
Result Application for denied contractual

entitlements dismissed.
Representation
Applicant Mr K. Bobridge (by way of written

submissions)
Respondent Ms J. Moss (as agent) (by way of written

submissions)
_______________________________________________________________________________

Order.
HAVING HEARD Mr K. Bobridge on his own behalf as the
applicant (by way of written submissions) and Ms J. Moss (as
agent) on behalf of the respondent (by way of written submis-
sions), the Commission, pursuant to the powers conferred on
it under the Industrial Relations Act 1979, hereby by orders—

THAT the application be dismissed.
(Sgd.) A.R. BEECH,

[L.S.] Commissioner.

2001 WAIRC 02976
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES DEZE BUCU, ALFRED KEITH

HAYNES, JOSE JUJUNOVICH,
BRIAN CONNORS, APPLICANTS
v.
MIDLAND BRICK COMPANY PTY
LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 7 JUNE 2001
FILE NOS APPLICATION 789 OF 2000,

APPLICATION 790 OF 2000,
APPLICATION 817 OF 2000,
APPLICATION 849 OF 2000

CITATION NO. 2001 WAIRC 02976
_______________________________________________________________________________

Result Finding that the positions of each
applicant are redundant

Representation
Applicants Mr B Stokes
Respondent Mr T Lucev of Counsel and with him Mr

B Di Girolami of Counsel
Mr T Heelan as agent

_______________________________________________________________________________
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Reasons for Decision—
Preliminary hearing on redundancy

1 These four applications were made pursuant to section
29(1)(b)(i) of the Industrial Relations Act, 1979 (the Act).
The applicants Messrs Deze Bucu, Alfred Keith Haynes,
Jose Jujunovich and Brian Connors, each claim that they
were unfairly dismissed on 17 May 2000 by the
respondent Midland Brick Company Pty Ltd and each
claim reinstatement or 26 weeks compensation. Their
grounds for claiming unfair termination are similar in that
they each say—

1. There was no consultation regarding redundancy
prior to termination.

2. There was no opportunity to apply for other posi-
tions within the company.

3. There was no opportunity to become a contractor
doing maintenance work for the company

4. There was no real redundancy as the workshop is
still operating; and

5. The maintenance work of the company is still re-
quired to be done and is being done by contractors.

In addition Mr Connors in his application claims that there
was a summary dismissal and that at the time of termina-
tion he was on light duties following a lower back injury
sustained on 24 January 2000.

2 The length of service with the company was as follows—
Mr Bucu—19 years 1 month
Mr Haynes—10 years 7 months
Mr Jujunovich—23 years 4 months
Mr Connors—16 years 5 months
Each applicant says they were employed pursuant to
the Metal Trades (General) Award 1966.

3 The occupations for each applicant was as follows—
Mr Bucu—fitter/welder, main workshop
Mr Haynes—boiler maker/welder, main workshop
Mr Jujunovich—boiler maker/welder/fitter, main
workshop
Mr Connors—fitter/first class welder, main workshop

4 The respondent in their notice of answer and counter
proposal stated that the applicants’ employment was
covered by two orders of Kenner C issued on 4 April 2000.
The orders are Midland Brick Company (Maintenance)
Order 2000 and Midland Brick (Maintenance—
Redundancy) Order 2000. They say the redundancies were
implemented pursuant to the second order. They say that
the order provides that where management decides that a
section or area is to be outsourced/subcontracted or closed
with existing employees being made redundant, the
company is to simply inform the employees of the decision
and then make payments in accordance with the order at
the time of termination of employment. That the orders
covered the employment of the applicants was not
challenged by the applicants. The applicants do say
however that their termination was not a redundancy.
Accordingly the Commission listed the matter for hearing
in the first instance on the issue of whether there was a
redundancy.

5 Directions were issued on 1 August 2000 in the following
terms—

“(1) THAT the applicants and respondent in these pro-
ceedings do file and serve the written statements
of all witness whom it is proposed to call to give
evidence in these proceedings on or before the
25th day of August 2000.

(2) THAT such written statements, if admitted in evi-
dence, shall stand as the evidence-in-chief of such
witnesses.

(3) THAT any documents which any party intends to
adduce in evidence shall be annexed in copy form
to the statement of the witness through whom it
is to be tendered.

(4) THAT no evidence-in-chief may be adduced
which is not contained in the said written state-
ments of witnesses without leave of the
Commission.

(5) (a) THAT the applicants and the respondent
shall give notice to each other in writing
on or before the 1st day of September 2000
of the names of those witnesses whom they
seek to cross-examine and the same shall
then be produced for cross-examine by the
applicant or respondent seeking to adduce
their evidence.

(b) If no such notification is given, then such
witnesses shall not be required to attend.

(6) THAT a witness in respect of whom a written
statement as foresaid has not been filed shall not
give evidence without the leave of the Commis-
sion.

(7) THAT the applicants and the respondent shall file
and serve full opening statements and lists of
authorities 72 hours prior to the date and time of
the hearing.

(8) THAT there be liberty to apply on 48 hours no-
tice to the Commission to the applicants and the
respondent.”
The matters were heard together on 25 Septem-
ber 2000. Due to correspondence between the
parties regarding witness statements and produc-
tion of documents a directions hearing was listed
for 15 September 2000. The hearing was vacated
at the request of the parties by letter of 14 Sep-
tember 2000 indicating that they had reached an
agreed position. The outline of the agreed posi-
tion is as follows—

“1. By 4pm Monday 18 September 2000 all
parties, through their representatives, file
and serve a Schedule of Objections to Wit-
ness Statements setting out paragraphs or
parts thereof objected to and the reasons
for the objection(s).

2. By noon on Thursday 21 September 2000
the parties file and serve responses to the
respective Schedules of Objections.

3. Those portions of evidence in Witness
Statements still in contention to be ruled
upon by Wood C as a preliminary issue at
the commencement of the Hearing on 25
September 2000.

4. The Respondent will file and serve a sup-
plementary Statutory Declaration from
Kelvin Ryan, and any other person(s) they
wish to provide additional evidence, by
4pm on Wednesday 20 September 2000.

5. The parties agree to meet to inspect those
exhibits intended to be tendered and/or
documentation to be relied upon at the
hearing on 25 September 2000, at 3pm on
Friday 22 September 2000.

6. On the basis of the above, the parties re-
quest that the Directions Hearing scheduled
for 4.30pm on Friday 15 September 2000
be vacated”

6 The respondent then further corresponded with the
applicants’ agent on 21 September 2000 regarding the
procedure that may be followed vis-à-vis witness
statements to, in their words “attempt to accommodate
the apparent desire of the Commission to finalise the
preliminary issue by the conclusion of the hearing on 25
September 2000”. They rightly refer to the scope of the
hearing as, “whether there was a redundancy”. The
Commission’s desire to expedite the applications in part
arose due to the difficulties experienced between parties
in matter no. 791 of 2000, which was being litigated
concurrently. The respondent filed in the Commission
on 22 September 2000 their outline, opening statement
and list of authorities. They had earlier filed a statutory
declaration from Mr Kelvin Robert Ryan, the Engineering
and Maintenance Services Manager, and advised the
applicants’ agent on 1 September 2000 that they would
seek to cross-examine each of the applicants.
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7 The matter was part heard on 25 September 2000 and
was subsequently listed for hearing on 4 and 5 December
2000 and notwithstanding the expectation the
Commission expressed to the parties that the matter
should be completed, the matter was adjourned part heard
and was listed again on 14 February 2001. The matter
was listed for extended sitting on that day and the parties
were forewarned by letter dated 18 December 2000 that
unless the Commission received cogent submissions to
the contrary, the hearing on that day would be subject to
time limitation on the remaining evidence in chief and
cross-examination of the respondent’s witness and in
relation to closing submissions. Time limitations were
applied.

8 The applicants’ agent sought to summons and provide
additional witness statements from Mr Michael Anderton,
Mr Bernard Turner and Mr Peter Kilkenney. This was
prior to the hearing on 4 and 5 December 2000. The
applicant lodged witness statements from these persons,
some of which were unsigned. The applicants’ agent then
on 1 December 2000 sought leave to adduce further
witness statements. I cover all of this ground due to the
various applications and procedural difficulties that arose
during the course of hearing this matter. I mention it also
as it was clear the matter to be heard was whether there
was a redundancy or not. This was the first point of
contention between the parties. Variations to the directions
made on 1 August 2000 by the Commission were made
to ensure that the hearing could proceed. The applicants’
oral application for discovery at commencement of
hearing was denied due to the earlier correspondence and
arrangements the parties had made in order to effect that
discovery and so as not to unduly delay the hearing. Mr
Heelan also indicated that the only report on the closure
of the main workshop was that which was sent to Mr
Stokes on 22 September. It was a report by Mr Ryan to
the General Manager, Mr Arndt regarding the closure.

9 The applicants’ case put simply is that s40 (1) of the
Minimum Conditions of Employment Act 1993 defines
redundant to mean:

“being no longer required by an employer to con-
tinue doing a job because, for a reason that is not a
usual reason for change in the employer’s work-
force, the employer has decided that the job will not
be done by any person.”

They say that for the company to operate the mainte-
nance work must be done and it is being done by
contractors. The applicants say that the order of Kenner
C of 4 April 2000 which contemplates outsourcing can-
not override s40 of the Minimum Conditions of
Employment Act. With respect to Mr Connor, as he was
on light duties under the Workers Compensation Reha-
bilitation Act 1981, at the time of termination, the
applicant says he could not be terminated prior to 25 Janu-
ary 2001. The applicant says this is pursuant to s84AA(2)
of the Workers Compensation Rehabilitation Act which
protects his position for 12 months from the date of in-
jury.

10 In relation to s41 of the Minimum Conditions of
Employment Act the applicants say there was no notice
of any review, there was no consultation or input into
any review, there was no selection process and no advice
prior to termination of the decision to give workers a
chance to “avoid or minimize a significant effect”. The
applicants say that the respondent did not comply with
the provisions of the Minimum Conditions of Employment
Act and so it is not a genuine redundancy.

11 The Commission also gave leave to the applicants to
introduce the oral evidence of Mr Brian Edward George
Harvey on the basis that his evidence had just come to
light prior to the hearing and he would not provide a
written statement. Leave was granted also on the basis
that his evidence related to whether contractors were doing
the maintenance work that had been done by the applicants
and to not allow his evidence may have caused undue
prejudice to the applicants’ case. On the basis of prejudice
to the applicants’ case, the oral evidence was introduced
and the matter adjourned on 25 September 2000 to give
time for the respondent to consider the evidence.

EVIDENCE
12 Mr Brian Harvey, a crane driver with Midland Brick

Company from 1982 to 15 January 2000 gave evidence
that the applicants used to do maintenance work all around
the plant but mainly in the main workshop. He says he
saw contractors performing maintenance work around the
plant and some fabrication work. He says that the main
workshop has not operated since 17 May 2000.

13 Under cross-examination Mr Harvey said in respect of
the contractors that Baden Winchcombe’s team had been
on site since 1995 or 1996. The contractor Monadelphous
had been on site for five or six years.

14 Mr Haynes gave evidence that at about 6:30am on 3 May
2000 the supervisor Trevor Wynn for clay sheds and
Whiteman asked him to leave the hammer mill and return
to the main workshop to overhaul the brick turning
machine. He says he returned to the main workshop until
17 May 2000 when he was terminated without notice.
He says Mr Ryan told him that “We are closing down the
workshop and there is no place for you at Midland Brick”.
He says he asked about the hammer mill and he was told
they are not short of manpower. He says he was simply
handed his envelope and had to collect his tools under
the supervision of Terry Halgansen and left. He named
various contractors who had been on site for the last two
years at least. He says that his duties are still being
undertaken at the respondent’s premises by contractors.

15 In respect to the process he also says that management
gave him no warning, closed the workshop and has
auctioned the workshop equipment on 26 June 2000. He
says he was not advised of any review of the engineering
and maintenance department in late 1998 or early 1999.
Likewise he says he was not advised that manning levels
in the main workshop were being looked at. He says he
was not kept abreast of negotiations and the applications
in the Industrial Commission by the Automotive, Food,
Metals, Engineering, Printing And Kindred Industries
Union of Workers, Western Australian Branch (the
AFMEPKIU) and was not advised beforehand of any
agreements between the AFMEPKIU and the company.
He says he did not see the material issued by Kenner C.
Mr Haynes says he was not advised of the potential for
redundancies, was not advised by the union on the detail
of the agreement between the union and the company,
did not vote on it and did not see the agreement. He says
he had concerns when the die and core workshop closed
and employees were made redundant that something
might happen but was not aware of any redundancy in
the main workshop until he was advised on 17 May 2000
by Mr Ryan. He says the discussion took about 10 minutes
and there was no discussion regarding redeployment. Mr
Haynes says at the meeting of 17 May 2000 he was offered
counselling and outplacement services. He says there was
a range of contractors on site over the previous 3 years.
He was told that all the equipment in the main workshop
was being sold. Mr Haynes says he had not attended the
Midland Brick site since 17 May 2000 but he was told by
workers that contractors were working just outside the
workshop repairing rail cars.

16 Mr Connors says that in May 2000, Mr Bucu and himself
were taken from the pool and reassigned to the main
workshop. Two or three days before 17 May 2000, Mr
Haynes was sent from the hammer mill in the clay shed,
where he had been for several months, back to the main
workshop. He says with hindsight it is obvious that all
the employees that management wanted to get rid of were
sent to the main workshop before it closed down. He says
that on 17 May 2000 without any forewarning he was
told to go to the office and was handed an envelope
containing his letter of termination, pay summary and
certificate of termination. He says that the work he was
doing is still being done by contractors. He says he was
not given any warning or notice of proposed closure of
the main workshop and sale of its contents. He says the
maintenance team was not given preference for
redeployment elsewhere within Midland Brick nor were
they referred to the contractors for possible employment.
Mr Connors says he was not aware of a review of the
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main workshop. He was not given details of the union
and company agreement on redundancy.

17 Mr Jujunovich gave evidence, that in late 1999 Mr Doug
McNab told him that Midland Brick was going to put
contractors in. He says in January 2000 Midland Brick
brought in many contractors to service and repair forklifts.
After this he had little work to do. In April 2000 he says
contractors were moved in after 4pm on weekdays and
Saturdays, and were given all the overtime that he had
worked previously. In May 2000 he says seven or eight
contractors from Monadelphous commenced work there.
In the last 12 months of his employment he says he was
given very little work. He says following his termination
his work is still being done by someone at Midland Brick.

18 He says he was not aware of his termination and had only
heard rumours from fellow workers. He denies ever
having asked for a redundancy package. He says he
believes that he would still be working for the respondent
if he was young, fit and signed a workplace agreement.
He says he was not aware of a review of the main
workshop and that no one talked to him about reducing
the size of the main workshop. He was present at a four
hour session conducted by Mr Arndt and Mr Ryan in late
1998 where they talked about making profit for Midland
Brick.

19 Mr Jujunovich said that before Easter when the die and
core workshop was closed and 12 men were made
redundant he asked Terry Halgansen, “should I go?” and
he says Mr Halgansen replied, “Believe it or not, I don’t
know anything.”

20 Mr Bucu gave evidence that he remembers a long meeting
in 1998 where other workers and he were addressed by
Mr Ryan about the need to work harder and improve
performance. He says that out of that meeting he
understood that some people would be losing their jobs.
He says he went on holidays to Yugoslavia in January
2000 and arrived back from holidays in mid April 2000.
At that time he asked about the die and core workshop as
he was surprised that no one was there.

21 He says on 17 May 2000 when Mr Terry Halgansen, his
supervisor asked him to go to the office and Mr Vince
Garn was in attendance he was shocked to find that he
had been made redundant. He says that all the full time
workers had gone from the workshop but his job is still
there. He says that someone would have to do the work.
He says he had heard that all the equipment in the
workshop has been sold off. He says that contractors must
have been on site for more than three years. He says that
they did not offer him another job and that contractors
were doing some of the work he did previously. He says
in his statement that “I could still be working in the kilns
doing brick cutter maintenance, rail car or mechanics
workshop duties or back in the clay shed undertaking
maintenance”. He says he had worked in each of these
areas from time to time and that those duties were returned
to the general maintenance workshop. He agrees there
were reductions or changes to those areas.

22 He agrees that in about 1998 Midland Brick implemented
a new policy whereby only authorised overtime was to
be worked by employees. Under cross-examination he
said that his statement concerning 33 contractors being
on site was a guess and he did not know the number. He
says he was happy for Midland Brick to employ
contractors as long as he had his job. He was working
side by side with contractors on the same job. Mr Bucu
says that he was informed by letter about an agreement
regarding redundancy between the company and the
union.

23 Mr Kelvin Ryan, the Engineering and Maintenance
Services Manager gave evidence of the long history of
conciliation between the AFMEPKIU and the
Communications, Electrical, Electronic, Energy,
Information, Postal, Plumbing and Allied Workers Union
of Australia, Engineering and Electrical Division, WA
Branch (the CEEEIPPU) representatives and the company
leading up to the making of the two orders by Kenner C.
He says as part of these orders redundancies were clearly
envisaged. He says all relevant employees including all

employees in the main workshop were sent a copy of the
orders issued by the Commission on 4 April 2000 together
with invitation to discuss any aspects of the agreement
package. He says that whilst the process of negotiation
between the company and the union parties was occurring,
he elected not to fast track the operation review of those
maintenance areas to be covered by the resultant orders
of the Commission. He says this decision was made so
that the outcome of the negotiations would be applied if
redundancies were ultimately required. He says the die
and core workshop was reviewed and the decision made
on 12 April 2000 by the General Manager to make the
workshop employees redundant. This decision was
effected on 13 April 2000. Similarly he says a review of
the main workshop was conducted and a decision taken
by the General Manager on 16 May 2000 to close the
workshop. These resulting redundancies were effected
on 17 May 2000. He says the redundancies were effected
in accordance with the provisions of the Midland Brick
(Maintenance-Redundancy) Order 2000.

24 In paragraph 55 of his statement Mr Ryan says:
“The Company paid a clear premium, in terms of
both increased redundancy pay entitlements and in-
creases in wage rates, to achieve the result contained
within the orders. Apart from the cost in terms of
additional entitlements for employees, the Company
also put a great deal of time and effort into the proc-
esses within the Commission which resulted in the
procedure contained in the orders. For example, ref-
erence is made to the numerous Commission
proceedings held before Kenner C over a period of
more than 12 months (from the initiation of Appli-
cation No. C 45 of 1999) to the finalisation, by way
of Orders of the Commission, of Application No. C
45 of 2000. This mammoth task of conciliation and
negotiation involved approximately 30 conferences
and one hearing before the Commission, as well as
numerous meetings between the parties outside the
Commission.”

25 Mr Ryan gave evidence that since late 1998 a number of
areas have been reviewed. These include the clay cartage
area, the motor vehicle workshop, the die and core
workshop, the main workshop, rail car workshops, brick
transport, and many other small services including
administration and certain aspects of sales. As a result of
these reviews some areas have closed down completely
including the main workshop, the die and core workshop
and one of the rail car workshops. Mr Ryan says that
some of the maintenance work previously done around
the site by the applicants has been absorbed by the fitters/
employees in those areas. He says that as of January 2000,
119 contractors were employed on site. In April 2000,
121 contractors were on site, and in October 2000, 63
contractors. This compares with number of employees in
January of 556, in April 527 and in October 482 in the
year 2000.

26 Mr Ryan says that since 17 May 2000 a small portion of
the main workshop work is being done by contractors,
some is fixed job price contractors and some by their
regular contractors. Mr Ryan’s evidence is that no
employees have been employed in the maintenance
workshops since last year other than some shift fitters.
He says the applicants did not have the qualifications
required for the shift fitters. The applicants were not
offered the positions.  Mr Ryan says there was no selection
processes per se as to who was made redundant. As the
workshop closed all the people who worked in the
workshop were made redundant. Mr Ryan says that some
work has been reallocated internally and some is done
by contractors, that is approximately 10—20%.
Approximately 50-70% of the work he says is not done
by anyone anymore.

27 I have carefully gone through the witness statements,
evidence and events in this matter. It is clear from the
evidence of the applicants alone, leaving aside the
evidence of Mr Ryan that the main workshop was closed
and the equipment sold off. The evidence of Mr Ryan
unchallenged is that approximately 50—70% of the work
that had been previously done in the main workshop is
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no longer done. Some work has been reallocated internally
and some work has been done by contractors. It is clear
from the evidence of the applicants that contractors have
for some time been part of the workforce at Midland Brick
and involved in maintenance work. The applicants vary
in their evidence as to the period over which this has
occurred but it would seem from the evidence that it
occurred differently for different contractors but has been
prevalent for at least the last 3 years and probably 5 to 6
years.

28 The evidence of Mr Ryan which was challenged in cross-
examination but is unaltered and which I accept, is that
the decision to close the main workshop and make the
four applicants and their fellow workers redundant was
taken by Mr Arndt, the General Manager on 16 May 2000.
The applicants were then separately called to a meeting
on 17 May 2000 and were presented with their
redundancy letters and cheques. It is clear from the
evidence and the exhibits that they were offered
outplacement services and counselling.

29 The evidence from the applicants variously stated is that
they had been with the respondent for some time, were
skilled workers and could have been offered other
maintenance positions. In concert with this their evidence
is that some contractors took over their work and prior to
their redundancy had taken over parts of their work or
overtime requirements. Mr Jujunovich’s evidence is that
he had little to do because of this practice. This is to be
weighed against the evidence of Mr Ryan who says that
the level of use of contractors was static through January
to April 2000 and dropped off substantially through the
latter part of 2000. It is clear from the applicants’ evidence
that they were concerned about the potential for
redundancy given the closing of the die and core
workshop just prior to Easter 2000. Certainly they raised
queries about this. Against this they say they were not
aware of their redundancy or forewarned regarding
redundancy. Any suggestions of redundancy were gleaned
only from rumours amongst fellow workers. I say this as
a backdrop. The real issue is whether there is in fact a
redundancy or not. I find on the evidence of the applicants
and the respondent that clearly there is a redundancy
within the meaning of s40 of the Minimum Conditions of
Employment Act 1993. In simple terms the main workshop
has been closed and the equipment has been sold off.
This is the overwhelming evidence. On the evidence of
Mr Ryan, which I accept, the majority of the work is no
longer being performed and some of the work of the main
workshop has been redeployed.

30 The applicants complain that they were not aware of any
review of their work. Whereas I am sure they were caught
by the suddenness of being informed about their
redundancy, I am equally sure from their evidence that
they were aware that changes were required and were
afoot in Midland Brick Company from late 1998. In
general terms the applicants have recall of an extensive
meeting in 1998 where they were addressed by Mr Ryan
regarding the need for increased profit and changes at
Midland Brick. Separate to this they were aware and
queried the redundancy of their colleagues in the die and
core workshop. The whole of this must also be placed
against the backdrop of the extensive discussions between
the union and the company regarding redundancies and
the redundancy order that was made by Kenner C. It is
clear on the evidence that they were each posted a copy
of this redundancy order. It is also clear on the evidence
that they were aware the union was active and representing
them, albeit they say they did not vote on any agreement
and were not involved in the agreement.

31 The case run by the applicants is a suspicion that the
company was trying to get rid of them because they
refused to sign workplace agreements or were too old.
This part of the applicants’ case has simply not been
proven. I should also say that the suggestion that they
have been manoeuvred back into the main workshop to
then be made redundant has also not been proven.
Likewise I find that their jobs have been made redundant
and implicitly in this finding is the view that contractors

have not taken over their positions. Most of the applicants
have not been back on site at the respondent’s premises
since their termination.

32 As indicated in this decision and on a number of occasions
to the parties during the course of the hearing, this
preliminary matter concerned the conflict between parties
as to whether these were redundancies or not. Having
found that each of the applicants were made redundant,
the issue is how to deal with the remainder of the merit of
the application. I should say given the extensive nature
of the evidence led I have already formed the view that
s41 of the Minimum Conditions of Employment Act has
been complied with, to the extent that each applicant was
advised as soon as practical after the decision to make
their jobs redundant was taken. It is clear from my findings
I consider that they had been made redundant, their jobs
had gone, the workshop was closed down, contractors
have not taken over their jobs, and this is against the
general backdrop of reduction of costs and staff at
Midland Brick. The issue raised by the applicants is that
there has been no opportunity to become contractors doing
the maintenance work for the company. Clearly the
unchallenged evidence is that the number of contractors
has reduced substantially on site. The evidence of the
applicants also is that they have not sought to apply for
work with the contractors.

33 The aspect of the claims of the applicants that might still
be explored is whether pursuant to s41 there were proper
alternatives of work for them available with the
respondent. In the Amalgamated Metal Workers and
Shipwrights Union of Western Australia and the Operative
Painters and Decorators Union of Australia, West
Australian Branch, Union of Workers v Shipbuilding
Industries (WA) Pty Ltd 67 WAIG 733, the onus would
fall on the applicant to say in matters of redundancies
that it should not have been them, it should have been
someone else. The evidence to date has gone to the point
of saying it should not have been contractors doing the
work. My findings have covered this. However, as the
hearing in this matter was listed to determine whether
there was a redundancy or not, the applicants may still
wish to pursue, leaving aside the issue of contractors,
whether some other part of the Midland Brick workforce
should have been made redundant instead of them. A
separate issue raised in respect of Mr Connors, which
has not been finally argued is whether pursuant to s84AA
of the Workers Compensation Rehabilitation Act he could
have properly been made redundant. One final issue,
which was raised by the applicants, was the adequacy of
the redundancy payments and whether they were in effect
covered by the redundancy order made by Kenner C.
These latter three matters are all matters for programming
which I will deal with by way of Directions Hearing with
the parties.
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Result Applications dismissed
Representation
Applicant Mr B Stokes as agent
Respondent Mr B Di Girolami of Counsel
_______________________________________________________________________________

Reasons for Decision.
1 These applications were made pursuant to section

29(1)(b)(i) of the Industrial Relations Act, 1979 (the Act).
The applicants, Messrs Deze Bucu, Alfred Keith Haynes,
Jose Jujunovich and Brian Connors, each claim that they
were unfairly dismissed on 17 May 2000 by the
respondent, Midland Brick Company Pty Ltd. The
grounds for claiming unfair termination are similar in
that—

a. they each say there was no consultation regard-
ing redundancy prior to termination;

b. there was no opportunity to apply for other posi-
tions within the company;

c. there was no opportunity to become a contractor
doing maintenance work for the company;

d. there was no real redundancy as the workshop is
still operating; and

e. the maintenance work of the company is still re-
quired to be done and is being done by
contractors.

2 The matter was brought on for preliminary hearing to
determine whether there was in fact a redundancy. The
Reasons for Decision on this point were given on 7 June
2001. The Commission found (at paragraph 31 of the
decision) that their jobs had been made redundant and
implicitly in this finding that contractors had not taken
over their positions. The contention being that they had
been terminated from employment and contractors had
taken over their work at the respondent’s premises. The
Commission also found (see paragraph 32 of the decision)
that s41 of the Minimum Conditions of Employment Act
1993 had been complied with, to the extent that each
applicant was advised as soon as practical after the
decision to make their jobs redundant was taken. Each
applicant worked in the main workshop and the main
workshop has been closed down. This occurred against a
general backdrop of reduction of costs and staff at
Midland Brick. These Reasons for Decision effectively
addressed items 3, 4 and 5 of the applicant’s claim and to
a large extent item 1 aswell.

3 The Reasons for Decision at paragraph 33 also covered
the ground still to be potentially addressed by the
applications. The Commission said—

“The aspect of the claims of the applicants that might
still be explored is whether pursuant to s41 there
were proper alternatives of work for them available
with the respondent. In the Amalgamated Metal
Workers and Shipwrights Union of Western Australia
and the Operative Painters and Decorators Union
of Australia, West Australian Branch, Union of Work-
ers v Shipbuilding Industries (WA) Pty Ltd 67 WAIG
733, the onus would fall on the applicant to say in
matters of redundancies that it should not have been
them, it should have been someone else. The evi-
dence to date has gone to the point of saying it should
not have been contractors doing the work. My find-
ings have covered this. However, as the hearing in
this matter was listed to determine whether there was
a redundancy or not, the applicants may still wish to
pursue, leaving aside the issue of contractors,
whether some other part of the Midland Brick
workforce should have been made redundant instead
of them. A separate issue raised in respect of Mr
Connors, which has not been finally argued is
whether pursuant to s84AA of the Workers Com-
pensation Rehabilitation Act he could have properly
been made redundant. One final issue, which was
raised by the applicants, was the adequacy of the
redundancy payments and whether they were in ef-
fect covered by the redundancy order made by
Kenner C. These latter three matters are all matters

for programming which I will deal with by way of
Directions Hearing with the parties.”

4 A directions hearing was held on 10 July 2001 to further
program the matter. Following that the Commission listed
the matter for hearing on 4 and 5 October 2001 and wrote
to the parties on 25 July 2001 outlining that—

“the parties may address whether the terminations
were flawed either due to the alleged adequacy of
the redundancy payments, the selection of the appli-
cants or the operation of s84AA of the Workers
Compensation & Rehabilitation Act 1981.”

5 Evidence was given at the hearing by Mr Bucu, Mr
Connors and Mr Jujunovich. Mr Haynes chose not to
give further evidence as he had recently obtained full time
employment and it was submitted that he did not feel
able to request time off. No further evidence was provided
on behalf of the respondent. Needless to say the extensive
evidence given by way of written statements and oral
evidence at the earlier hearing concluded on 14 February
2001 formed part of the considerations of the Commission
in this matter.

6 At hearing on 4 October 2001, Mr Stokes, on behalf of
the applicants, indicated that it was still in contention
that the applicants could have done the work of the shift
fitters and that there is quite a high turnover of shift fitters.
In addition, he stated the applicants were employed as
general trades people, who could be directed to work
anywhere throughout Midland Brick, which included a
number of workshops. It is alleged that as the applicants
were not officially appointed to the main workshop, even
though the main workshop positions were made
redundant, this does not automatically mean that the
applicants’ contracts of service should have been
terminated because there was no official appointment to
those positions. The matter also to be addressed was
whether the termination of Mr Brian Connors, given the
terms of s84AA of the Workers Compensation and
Rehabilitation Act 1981, is otherwise unfair.

7 The previous findings of the Commission cover the fact
that the applicants’ jobs were in the main workshop and
those jobs were made redundant. There is no need to go
further on that point. Leaving aside Mr Connors and the
question of s84AA of the Workers Compensation
Rehabilitation Act, the bulk of what is yet to be determined
is whether in simple terms the applicants should have
been chosen or someone else. Mr Stokes referred in his
opening to the Industrial Appeal Court decision in
Gromark Packaging and the Federated Miscellaneous
Workers Union of Australia, WA Branch 73 WAIG 220 at
224 as follows—

“Redundancy having been found, the remaining is-
sue before the Commissioner was whether selection
of Campbell for dismissal was unfair. On the au-
thority of Australian Shipbuilding Industries he held
that in cases of redundancy the evidentiary onus is
on the party alleging unfairness in the selection or
termination of employment to show by specific com-
parison with other employees that the selection was
unfair.”

8 The argument being on behalf of the applicants that if
they were not specifically assigned to the main workshop,
but could be directed to work throughout the works, and
did in fact work throughout the works, then they may not
fit within the area and scope of the redundancy clause as
provided for in the Order of Kenner C on 4 April 2000.
This order says at clause 4.1:

“This order relates only to the following areas/clas-
sifications of maintenance operations of Midland
Brick Company Pty Ltd at Middle Swan, Western
Australia:

4.1.1. Die and Core Workshop;
4.1.2. Main workshop;
4.1.3. Shift and Non shift tradespersons and

Trades Assistants;
4.1.4. Storepersons.”

9 It is submitted on behalf of the applicants that the
respondent did not compare the productivity of the main
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workshop with other areas of the business, eg mechanic
workshop, the hammer mill workshop, the kilns 1—6
workshop, the Whiteman workshop and a lot of the other
maintenance workshops. The applicants say that failure
to do this by the respondent means that they were not
given the opportunity to compare their productivity with
the productivity of the other workshops, prove their
efficiency and survive the cost cutting reviews.

10 In relation to Mr Connors it is submitted that he suffered
injuries to three of his vertebrae in his lumbar spine on
24 January 2000, was off work fully incapacitated and
returned to work on light duties after one week. His
medical expenses were paid and after his termination,
his weekly payments for workers compensation were back
paid to 18 May 2000 and he received weekly payments
until July 2001. This the applicant says is an entitlement
to partial incapacity payments and medical allowances
under s84AA of the Workers Compensation and
Rehabilitation Act and hence a comparable position
should have been left open for Mr Connors for 12 months
from 24 January 2000. The applicant says that the
respondent not having done so has breached the Workers
Compensation and Rehabilitation Act.

11 The applicant says further that the respondent had a duty
at common law, separate to the Minimum Conditions of
Employment Act, to advise the applicants of their
impending redundancies prior to it being a decision and
prior to making the decision. The applicant also says the
respondent did not comply with s41(2) of the Minimum
Conditions of Employment Act in that they did not consult
the applicants about the likely effect of the redundancy
and the measures that may be taken by the employer and
employee to avoid or minimize the significant effect of
that decision. In their view, any instance where an
employee is simultaneously advised of his/her redundancy
and terminated, cannot lead to compliance with section
41.

12 The evidence of Mr Bucu is as follows. A shift fitter is
one who does shift work after normal time worked. The
afternoon shift commenced at 2pm and the night shift
commenced at 10pm. Normal time was 6am to 2pm. To
be a fitter you need to have a Metal Trades certificate,
which he possessed. Shift fitters worked in all the
production and the service workshops. Mr Bucu could
and did do the work of a shift fitter, eg in the Hammer
Mill workshop. There were shift workers employed in
the Clay shed workshop and he worked there not as a
shift fitter but as a service fitter. Shift fitters were also
employed in Kiln 7, 8, 10, 11 and brick machines. Mr
Bucu, before he went on holiday at Christmas time in
1999, was doing work in Kilns 7, 8, 10 and 11 as a service
fitter and returned from holidays in mid April 2000. On
return from holidays he worked in the main workshop.

13 Mr Bucu’s evidence is that you are a shift fitter if you
work on shift; he worked only afternoon shifts and
occasionally worked longer to finish a job. Employees
moved between doing service work, maintenance work
and production work, and he had to do so. He was never
offered the opportunity to go on to a preference list for
employment as a shift fitter. He was very upset that he
only got one week for every year of service as redundancy
pay as he knows other employers have paid 3—4 weeks
for every year of service. He then said most firms pay 4-
5 weeks redundancy payment. He was advised on 17 May
2000 of his redundancy. There was no discussion as to
how the effects of his redundancy could be reduced.

14 Under cross-examination Mr Bucu said that he knew some
of the shift fitters at Midland Brick, some were friends,
and it was not for him to judge how good they are. Further,
under cross-examination by Mr Di Girolami, Mr Bucu
says—

“Now, would you agree that shift fitter work is an
area that is required and there’s been no redundan-
cies in that area?—I don’t know it’s been any
redundancy of that area where is shift fitters. In my—
in our—in our workshop area that we been
redundant, I been redundant. I don’t know other—
other workshops, how many people been put off like
shift fitter.

But the question was, Mr Bucu, are you aware that
shift fitters were subject to redundancy at the same
time that the main workshop were subject to redun-
dancy?—Not on the same time. I don’t know. I not
aware of—
So you’re not aware that—?—No, no.
- any redundancies were necessary, because your
evidence was that it’s a very high turnover and obvi-
ously jobs are required in the shift fitting area? People
are not being made redundant in that area?—I know
that is other workshop—been—been any redundancy
or not. Before I was redundant that never happen, it
didn’t happen, in other workshops.
But you can’t say—you can’t stand there and say
that some other individual fitter should’ve been made
redundant instead of you, can you?—I cannot say
that he shouldn’t or should —”(transcript page 490)
Later at transcript page 492 he says—
“I been paid—I been paid 1—1 week per year.

Yes?—And that’s why I’m not happy. That’s why I’m
here for, that’s why I’m here, because that didn’t happen.
That wasn’t—
But, Mr Bucu, do you understand that is greater than the
metal trades award?—No. I’m not agree with you.”

15 Much of the evidence covered by Mr Bucu had been
covered previously in hearing, particularly the evidence
relating to the areas in which he worked. In addition, the
evidence of Mr Bucu relating to whether someone else
should have been chosen was very general and
inconclusive. Similarly his complaint about the
inadequacy in his view of the redundancy payment took
that matter no further than from the beginning of hearing.
The Commission was advised that the applicants, in all
likelihood, were to each give similar evidence.
Accordingly, the Commission refrained from hearing
further evidence along those general lines (transcript
pages 496-499).

16 Mr Connors gave evidence that he injured his lower back
on 24 January 2000, he attended Dr Hart at Swan Medical
Centre, and was back at work on light duties a week later.
The company paid for his visits to the doctor and after
going to court he was paid workers compensation
payments approximately three months after his
termination; backdated to 18 May 2000. These monies
were about the same as the wages he earned at Midland
Brick and continued until early July 2001. He was certified
partially unfit for work and received full fortnightly
payments. He says he received physiotherapy and
hydrotherapy treatment, all of which was paid for, and
his medication expenses were also paid. Mr Connors also
gave evidence, in similar terms as Mr Bucu, that he was
better than some of the fitters there albeit he would not
say who. He says also that he worked in a range of places
at the respondent’s premises.

17 Under cross-examination, Mr Connors says he was not
in receipt of workers compensation payments as at 17
May 2000. Mr Connors was certified fit for restricted
duties from 10 May 2000 to 31 May 2000 in a progress
medical certificate from Dr Bloor; meaning that he was
on light duties at the time of his termination and fully
paid [Exhibit DCR1].

18 Mr Jujunovich gave evidence that he did the work of the
shift fitters for nearly three years whilst at Midland Brick.
He says he did “top” fitting and fabrication work. He did
welding, boiler making, body building. He worked in the
production area and brick machines. Similarly there is
no specific evidence to suggest that someone else, or some
other persons, should have been selected for redundancy
instead of Mr Jujunovich.

19 In summary, leaving aside the evidence of Mr Connors
in relation to workers compensation, the evidence of the
applicants takes me no further than the stage I was at
when my Reasons for Decision were delivered on 7 June
2001. It was clear at that stage that the applicants worked
in a number of areas in Midland Brick as tradespeople. It
is still clear that is the case. It is not disputed that they
worked in the main workshop at the time of termination.
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Their jobs were made redundant as I have found and I do
not need to cover again the reasons already expressed.
There has been no evidence brought forward by any of
the applicants to satisfy a finding that someone else should
have been chosen instead of them. The applicants have
simply failed to make their case in that regard.

20 The applicants were covered by the Order of Kenner C
of April 2000 and their redundancy payments were
prescribed in that Order, and I so find. In saying this I
consider that this matter is very clear and is apparent from
my earlier Reasons for Decision. However, the applicants
have argued that either they were not properly informed
of the Order, and I do not find this to be so, or that as they
were employed generally they were not part of the main
workshop. This is also wrong in my view. I do not recite
the Order in full and there is no need to do so. The Order
is clear in its terms and the applicants were part of the
main workshop. The contention now that they were
somehow not part of the main workshop, because they
were not employed specifically for the main workshop
and did not work there exclusively, is an artifice designed
to exempt them from coverage of the Order. Similarly, I
have covered previously in the Reasons for Decision, my
view that they were aware of the extensive union
negotiations with the company over the redundancy order
(see paragraph 30). They as members of the union are
bound by the agreement made by their representatives. It
is conceded on behalf of the applicants that they received
more in payment under the terms of that Order than they
would have received pursuant to the Metal Trades General
Award. This is the case even though Mr Bucu in his
evidence does not accept that point. He clearly considers
the company should have paid a more generous
redundancy payment as in his mind other employers do
so. Having viewed Mr Bucu giving his evidence, I have
no doubt as far as Mr Bucu is concerned, that this is the
substance of his application; namely, other employers in
his mind pay larger redundancy payments and he should
have received more.

21 Irrespective of the earlier redundancy Order of the
Commission, the respondent is bound to comply with
the Minimum Conditions of Employment Act 1993. I say
this for completeness and not to suggest that there is any
inconsistency or contradiction between the requirements
of the redundancy Order of Kenner C and the terms of
that Act. The issue as to whether the respondent complied
with the terms of section 41 of that Act was covered
previously in my Reasons for Decision. I consider, having
regard to my obligations under section 26 of the Industrial
Relations Act, that given the facts of this matter, the
respondent has complied with those requirements of the
Minimum Conditions of Employment Act.  At the hearing
on 4 October 2001 I covered this point (see Transcript
497-8). To elaborate I would add that in my view the
respondent having effected the closure of workshops was
not likely to be in the position to effect much by way of
alternative employment for the applicants. The history of
negotiations between the company and unions, and the
terms of the Order, demonstrate as submitted on behalf
of the respondent, that the company paid a higher price
in redundancy to achieve the required reductions in the
workforce. They were offered counselling and out
placement services. The applicants in their evidence have
focused on the contractors and latterly the shift fitters
and in both instances unconvincingly. The evidence is
that some shift fitters were appointed at a date after the
terminations in the main workshop. I would add that the
Order, by its contents and the fact of the extensive
negotiations which led to its making, clearly envisage
and cover the circumstances in which the applicants were
ultimately placed. What the argument for the applicants
suggests is that the agreement made and the Order issued
to cover these circumstances was somehow inadequate.
This argument is wrongly based in my view

22 I turn now to the issue of Mr Connors’ workers
compensation. It is clear from the evidence given by Mr
Connors and by [Exhibit BCR1], the progress medical
fitness certificate, that at the time of his termination Mr
Connors was at work, on light duties, and was assessed

as being fit for restricted duties (Transcript p.508). Section
84AA of the Workers Compensation and Rehabilitation
Act 1981 stipulates:

“84AA. Employer to keep position available dur-
ing worker’s incapacity

(1) Where a worker who has been incapacitated
by disability attains partial or total capacity
for work in the 12 months from the day the
worker becomes entitled to receive weekly
payments of compensation from the employer,
the employer shall provide to the worker—

a. the position the worker held immedi-
ately before that day if it is reasonably
practicable to provide that position to
the worker; or

b. if the position is not available, or if the
worker does not have the capacity to
work in that position, a position—

(i) for which the worker is quali-
fied; and

(ii) that the worker is capable of
performing,

most comparable in status and pay to
the position mentioned in paragraph
(a).

Penalty: $5000.
(2) The requirement to provide a position men-

tioned in subsection (1)(a) or (b) does not
apply if the employer proves that the worker
was dismissed on the ground of serious or
wilful misconduct.

(3) Where, immediately before the day mentioned
in subsection (1), the worker was acting in, or
performing on a temporary basis the duties
of, the position mentioned in paragraph (a) of
that subsection, that subsection applies only
in respect of the position held by the worker
before taking the acting or temporary posi-
tion.

(4) For the purpose of calculating the 12 months
mentioned in subsection (1), any period of
total capacity for work is not to be included.”

23 The section does not operate as a prohibition to the
termination of an employee’s services and is but one
consideration in a determination of whether a dismissal
was unfair. The respondent refers to the decision of Beech
C in Raymond John Stockwin v Cable Sands Pty Ltd
(1997) 77 WAIG 509 as follows—

“Prior to the insertion of s84AA there was no statu-
tory restriction on terminating the employment of
an employee who is absent from work on workers’
compensation. Termination of employment could
occur provided the relevant notice period was given
(HEIU v St George’s Hospital (1975) 55 WAIG
1053). Section 84AA makes it an offence to dismiss
an employee for the first 12 months while the em-
ployee is absent on workers’ compensation unless
the dismissal is for serious and wilful misconduct.
But in Mr Stockwin’s case he was not absent from
work on workers’ compensation when he was dis-
missed. He had been certified fit for either partial or
full employment and was actually at work (although
not required to attend pending the company’s con-
sideration of his action) when he was dismissed.
If indeed an employee absent on workers’ compen-
sation is dismissed so that the employer, in breach
of s84AA, does not offer the employee his or her
previous job back upon attaining partial or total ca-
pacity for work in the 12 months from the day the
employee becomes entitled to receive weekly pay-
ments of compensation from the employer, the
breach renders the employer liable to a penalty un-
der that Act. Although Mr Clohessy argued that
s84AA prevented Mr Stockwin’s dismissal from
happening that is not the case. As the High Court
recently observed, the fact that a statute prohibits
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the doing of an act does not show that the act cannot
be done (per Latham CJ in Automatic Fire Sprin-
klers v Watson as cited with approval by Brennan
CJ, Dawson and Toohey JJ in Byrne v Australian
Airlines Ltd (1995) 69 ALJR 797 at 804). The ques-
tion whether Mr Stockwin was dismissed on the 5th
March is thus a question of fact. A dismissal which
is in breach of the Workers’ Compensation and Re-
habilitation Act 1981 may of itself also be unfair
although the fact of the breach will be simply one
factor to be taken into account in the overall circum-
stances (Newmont Australia v AWU (1988) 68 WAIG
677 at 679).”

24 I respectfully follow that reasoning and consider that to
seek to apply section 84AA as a means of job protection
for Mr Connors for twelve months, given Mr Connors
return to work on light duties, is to wrongly apply that
section. I likewise had considerable doubt as to the
practicability of its application given the fact that Mr
Connors’ was genuinely made redundant.

25 For all of the above reasons I would dismiss the
applications.
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Order.
HAVING heard Mr B Stokes on behalf of the applicants and
Mr B Di Girolami of Counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
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THAT the applications be and are hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

2001 WAIRC 04344
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES GLENN BURLEY, APPLICANT

v.
LAC LOSS ADJUSTORS, A DIVISION
OF LAC OPERATIONS PTY LTD ABN
33071714 068, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED THURSDAY, 6 DECEMBER 2001
FILE NO APPLICATION 798 OF 2001
CITATION NO. 2001 WAIRC 04344
____________________________________________________________________________

Result Application alleging unfair dismissal
dismissed

Representation
Applicant Mr T Crossley (Agent)
Respondent Mr D Heldsinger (of Counsel)
____________________________________________________________________________

Reasons for Decision.
1 The applicant claims, pursuant to s.29(1)(b)(i) of the

Industrial Relations Act 1979 (“the Act”), that he has been
harshly, oppressively or unfairly dismissed from his
employment with the respondent.

2 The applicant lists his occupation as being Loss Adjuster
and he commenced with the respondent on 12 February
2001, that employment ending on 23 April 2001.

3 The respondent has challenged the jurisdiction of the
Commission on the basis that the applicant’s employment
was the subject of an award of the Australian Industrial
Relations Commission (“AIRC”), which contained a
dispute settlement procedure which provided for referral
of any dispute to the AIRC. The respondent says this
creates a conflict between that award and the Act, and
that conflict is to be resolved by the Federal award taking
precedence. Further, it says that the applicant’s
employment was the subject of a 12 month probationary
period, and while the applicant challenges the
reasonableness of that probationary period that would be
a matter able to be referred to the AIRC for determination.

4 The matter of jurisdiction was addressed by the parties
in written submissions. Attached to the respondent’s
submission is a witness statement of Vern Sumner, the
State Manager of the respondent in Western Australia.
According to Vern Sumner, the respondent’s business
includes loss adjusting, incorporating claims
management, as well as professional service and advice
in all insurance related matters. Mr Sumner says that the
respondent is a Chartered Loss Adjusting business dealing
with claims management, and a building consultancy
company which complies with the Code of Professional
Conduct of the Australasian Institute of Chartered Loss
Adjusters.

5 The applicant is described by Mr Sumner as a qualified,
skilled and professional Loss Adjuster with a number of
years experience. The applicant’s duties were performed
to a substantial degree away from the respondent’s
premises. According to Mr Sumner, from around 8.00am
to 11.00am each day, the applicant would attend to
appointments on his way to the office and he would do
the same in the late afternoon on his way home. These
appointments were usually with insurance claimants,
where the applicant made visits to sites and houses,
interviewing the insured, verifying loss and collecting
relevant information pertaining to the adjustments of the
loss relating to a claim caused by such things as storm
damage or burglary.

6 According to Mr Sumner, while the applicant was at the
respondent’s premises, he would prepare reports, co-
ordinate quotes, deal with correspondence and make and
receive telephone calls regarding the matters with which
he was dealing. He would also do internal record keeping
and reporting.

7 The first question in determining whether the Commission
has jurisdiction to deal with this claim is whether or not
the applicant’s employment was the subject of an award
of the AIRC. The respondent says that the applicant’s
employment was covered by the Insurance Industry Award
1998, (“the Award”) an award of the AIRC.

8 Clause 6.—Parties of the Award sets out to whom the
Award applies. It provides—
“6. PARTIES BOUND BY AWARD

This Award binds the employers named in the sched-
ule of respondents to this Award with reference to
all their employees, as defined in clause 4 of this
award employed at the date of the making of the
award or thereafter in the Commonwealth of Aus-
tralia, including the Australian Capital Territory and
the Northern Territory and the Finance Sector Un-
ion of Australia and its officers and members.”
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9 Within the schedule of respondents, Schedule IXX, is
contained “LAC Loss Adjusters, 3 Cowell Street,
GLADESVILLE NSW 2111. Therefore, I conclude that
the respondent to this matter is a respondent to the Award
and this does to appear to be disputed by the applicant.

10 As to whether the applicant is an employee “as defined
in clause 4”, that clause provides—
“4. DEFINITIONS

4.1 “Employees” means
4.1.1 The clerical and administrative staff of re-

spondent employers including
4.1.1(a) Employees working in the information

technology area
4.1.1(b) Representatives employed in the insur-

ance industry
4.1.1(c) Messengers
4.1.1(d) Operators of office machinery

4.1.2 However with regard to respondent loss ad-
juster companies only clerical employees are
covered by this award.

4.2 “Representative” means an employee who works
away from the office undertaking assessing, sur-
veying and risk control duties as directed or
product sales functions.”

11 According to Clause 4.—Definitions, then,
“Representatives employed in the insurance industry” is
one of the categories of clerical and administrative staff
who are employees for the purposes of Clause 6.—Parties
of the Award. Is the applicant a Representative, and is he
employed in the insurance industry?

12 According to Mr Sumner’s statements, the applicant’s
major and substantial work was undertaken away from
the office, visiting sites and meeting insurance claimants
undertaking work which may be described as “assessing”.
His office-located work would appear to have been work
in support of that which was done away from the office.
Accordingly, I conclude that the applicant could well be
described as a Representative for the purposes of the
Award. I note that although the definition of a
“Representative” makes reference to a product sales
function, there is no requirement that a representative be
engaged in sales. As to the applicant being a
Representative employed in the insurance industry, the
Award contains no definition of that industry, albeit that
the Award title is “Insurance Industry Award”. One can
infer that loss adjuster companies and their employees
fall within the insurance industry on the basis that
paragraph 4.1.2 says that with regard to those companies,
only clerical employees are covered by the award.

13 Further, the Macquarie Dictionary Revised Edition 1995
defines “insurance” as including—

“the act, system, or business of insuring property,
life, the person, etc., against loss or harm arising in
specified contingencies, as fire, accident, death, disa-
blement, or the like, in consideration of a payment
proportionate to the risk involved.”

14 I note too, the definition of “loss”, also from the
Macquarie Dictionary (op cit), as including—

“ “Insurance” a. occurrence of a risk covered by a
contract of insurance so as to result in insurer liabil-
ity.”

15 I conclude that the applicant was engaged in the insurance
industry as his work involved him in “assessing of
domestic and commercial insurance claims” (See Notice
of Application, Particulars of Claim, point 12), and “the
respondent provides professional service and advice in
all insurance related matters” (Witness Statement of Vern
Sumner).

16 The next question then is whether the applicant’s
employment was excluded from the Award by the terms
of paragraph 4.1.2 which says that only clerical employees
of loss adjuster companies are covered by the Award.

17 The employees covered by the Award, as set out in Clause
4.—Definitions are clerical and administrative staff of
respondent employers, including a number of specified

areas of employment. “Representatives employed in the
insurance industry” is an example or an inclusion in the
description “clerical and administrative staff”.

18 The question then arises as to whether Representatives
are clerical or administrative, because if the applicant had
been a member of the administrative staff he would be
excluded from the Award’s coverage.

19 An examination of the Award is not helpful in this regard.
Part 5—Salaries and Related Matters, includes Clause
14. Salaries and Classification. This provides a grading
system, but the grading system does not distinguish
between clerical and administrative, or any of the callings.
Point 14.1 says that the definitions of the grades are
contained in Appendix B. Appendix B, which sets out
the grading system and definitions, does little to clarify
this. Grades 1 and 2 appear to cover entry and base level
work. It is also particularly confusing as Grade 3
(Administrative) would, according to its title, appear to
cover administrative employees, yet the “typical/purpose
responsibility” of Grade 3 (Administrative) is “To carry
out clerical/technical and administrative duties …”.

20 What, then, is the difference between clerical and
administrative employees? The Macquarie Dictionary (op
cit) defines “Administrative” as—

“pertaining to administration; executive: administra-
tive ability, problems, etc.”

21 “Administration” includes—
“1. the management or direction of any office or em-
ployment. … 3. any body of people entrusted with
administrative powers.”

22 It defines “clerical” as including—
“1. pertaining to a clerk or to clerks.”

23 and “clerk” includes—
“1. one employed in an office, shop etc., to keep
records or accounts, attend to correspondence, … ”

24 It would seem that the applicant’s duties were not so much
involved in the management or direction of the office or
the employment within the business of the respondent,
although it involved work requiring some record keeping
and reporting which was ancillary to the “Representatives”
duties. Given that the definition of “employee” in clause
4 provides that “clerical and administrative staff of
respondent employers” includes a range of callings or
types of work, including Representatives, and that the
applicant was not engaged in the work of administering
or managing the respondent’s business, then, by the
process of elimination, I conclude that the applicant was
part of the clerical staff of the respondent for the purposes
of the Award’s coverage. As the respondent is engaged in
loss adjusting activities, I conclude that it is a “respondent
loss adjuster compan(y)” referred to in paragraph 4.1.2.
Therefore, I conclude that, as a clerical employee of a
respondent loss adjuster company, the applicant was
subject to the Award in his employment with the
respondent.

25 The next issue is whether the applicant’s employment,
being the subject of a Federal award, excludes this
Commission’s jurisdiction.

26 The Award contains a clause which indicates that disputes
involving employees covered by the Award are to be
referred to the AIRC. It is Clause 9, which provides—

“PART 3—DISPUTE RESOLUTION
9. PROCEDURE TO AVOID INDUSTRIAL DISPUTA-
TION
9.1 In the event of a dispute arising in the workplace the

procedure to be followed to resolve the matter will
be as follows—
9.1.1 The employee will meet the immediate super-

visor to discuss the issue.
9.1.2 Where the matter is not resolved at this meet-

ing, the parties involved in the dispute will
arrange further discussions between the em-
ployee and his or her nominated
representative, if any, and more senior levels
of management.
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9.2 If the matter is still not resolved a discussion will be
held between representatives of the Insurance Em-
ployers Industrial Association, or any other
representative of the employer, and the Union or any
other representative of the employee.

9.3 If the matter remains unresolved after these discus-
sions it may be referred to the Australian Industrial
Relations Commission.

9.4 While the parties attempt to resolve the matter work
will continue as normal unless the employee has rea-
sonable concern about an imminent risk to his or
her health and safety.

9.5 An employee who is a member of the union may
seek the assistance of the union at any stage in the
procedure.”

27 The decision of the Industrial Appeal Court in City of
Mandurah v. William Hull 80 WAIG 4319 deals with the
matter of access to the unfair dismissal provisions of the
Act by employees covered by awards of the AIRC. The
decision of Anderson J. (with whom Kennedy J agreed)
said firstly that for the purposes of the Act, there is no
distinction between employees covered by awards of the
AIRC and other employees. The only exclusion relates
to employees whose employment is the subject of a
workplace agreement. In that regard the word employee
in s.29 of the Act includes employees covered by Federal
awards.

28 The question then arises as to whether a conflict or
inconsistency arises such as to enliven s.109 of the
Constitution. His Honour Anderson J. said at page 4322:.

“… the mere fact that the parliament of the Com-
monwealth and the parliament of the State each
legislate upon the same subject does not decide the
question whether there is an inconsistency. It may
appear that the Federal law was intended to be sup-
plementary to or cumulative upon State law, in which
case “no inconsistency would be exhibited in im-
posing the same duties or inflicting different
penalties. The inconsistency does not lie in the mere
coexistence of two laws which are susceptible of si-
multaneous obedience. It depends upon the intention
of the paramount Legislature to express by its en-
actment, completely, exhaustively, or exclusively,
what shall be the law governing the particular con-
duct or matter to which its attention is directed”: Ex
parte McLean (1930) 43 CLR 472 per Dixon J at
483.”

29 His Honour noted at page 4322 that—
““Unfair dismissal is not in terms included in the
list of allowable award matters,” for Federal awards,
and, where a provision not meeting that test existed
in a Federal award on 1 July 1998, it ceased to have
effect.”

30 He went on to pose and answer the following question at
page 4322—

“So the first question is whether, on the subject of
unfair dismissal, the Commonwealth parliament did,
within the Workplace Relations Act as it stood at the
material time, authorise the Australian Industrial
Relations Commission to make and maintain an
award containing provisions with respect to unfair
dismissal to the exclusion of State law. It seems to
me that on that question, s 152(1A) of the Workplace
Relations Act 1996 is decisive. At the material time,
it provided that—

“If a State law provides protection for an em-
ployee against harsh, unjust or unreasonable
termination of employment (however de-
scribed in the law), subsection (1) is not
intended to affect the provisions of that law
that provide that protection, so far as those
provisions are able to operate concurrently
with the award.”

Subsection (1) is, of course, the subsection which
provides that if a State law or State award is incon-
sistent with or deals with a matter dealt with in a
Federal award, the latter prevails “and the former, to

the extent of the inconsistency or in relation to the
matter dealt with, is invalid”.

31 Having said that, though, Anderson J. noted at page 4323
that it is—

“… “well established that a provision in a Common-
wealth statute evincing an intention that the statute
is not intended to cover the field cannot avoid or
eliminate a case of direct inconsistency or collision,
of the kind which arises, for example, when Com-
monwealth and State laws make contradictory
provisions upon the same topic, making it impossi-
ble for both laws to be obeyed”. In such a case, a
provision in a Commonwealth law that it was not
intended to cover the field cannot displace the op-
eration of s 109 in rendering the State law inoperative.
This is expressly recognised in s 152(1A) by the re-
quirement that the two laws must be able to operate
concurrently, in order for the State law not to be in-
validated. It therefore remains to consider whether
there is a direct inconsistency or collision between
the provisions of the award and s 29 of the WA State
Act such that they cannot operate concurrently.”

32 With regard to the award before the Industrial Appeal
Court, which provided for the referral of a claim of unfair
dismissal “to the Western Australian Industrial Relations
Commission in accordance with the provisions of
s.29(1)(b)(i) of the Industrial Relations Act,” His Honour
noted—

“I can see nothing in the WA State Act which pur-
ports to cut down or qualify the rights or benefits
conferred by the award or which purports to impair
the operation of the material provisions of the award.
It is, I think, clearly a case in which the rights under
the Federal award insofar as they have survived the
introduction of the Workplace Relations Act 1996
(Cth) are to be cumulative upon the rights under the
State law.”

33 As to whether the Workplace Relations Act 1996 (Cth)
(“WR Act”) intended to cover the field in respect of unfair
dismissal such as to exclude the jurisdiction of this
Commission, His Honour said at pages 4323 and 4324—

“In the first place, remedies for unfair dismissals are
accessible only by certain categories of employees:
s 170CB. It could be argued that this merely mani-
fested an intention that employees covered by Federal
awards who were not within the enumerated catego-
ries were not to have any access at all to unfair
dismissal remedies. It would be very difficult to dis-
cern any rational basis for such an intention. Anyway,
as Associate Professor McCarry points out in his
article referred to above at 88, the Commonwealth
has indicated quite clearly that it does not intend to
cover this field. Section 170HA provides that the
statutory remedies in the Act “are not intended to
limit any rights that a person or trade union may
have to appeal against termination of employment
or to secure the making of awards or orders relating
to termination of employment”. This expressly pre-
serves any rights which a Federal award employee
may have under State law with respect to unfair dis-
missal. It follows from this that the Workplace
Relations Act cannot be interpreted as intending to
cover the field. Thus, any inconsistencies between
the Workplace Relations Act and the State law must
necessarily be confined to the “direct collision” type.
Furthermore, s 170HB says that an application al-
leging harsh, unjust or unreasonable termination
must not be made under the Workplace Relations
Act if proceedings for a remedy in respect of that
termination have been commenced under, among
other things, a law of a State. This, too, is a clear
indication that a “covering the field” operation must
be denied to the Workplace Relations Act. It is the
manifestation of a clear intention to preserve such
access to State regimes as may otherwise have been
available: McCarry (supra) at 89.”

34 McKechnie J., in City of Mandurah v Hull (supra) at page
4325 dealt with the question of inconsistency between
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the Act and the WR Act. He noted at paragraph 82, the
terms of subsection 152(1A) of the WR Act which
provides—

“1  Subsection 152(1A)
(1A) If a State law provides protection for an

employee against harsh, unjust or unrea-
sonable termination of employment
(however described in the law), subsection
(1) is not intended to affect the provisions
of that law that provide that protection, so
far as those provisions are able to operate
concurrently with the award.”

35 McKechnie J. noted that the amended s.152(1A) of the
WR Act was operative at the time of the respondent’s
dismissal. It is noted that the applicant’s dismissal in this
case took place on 23 February 2001, during which time
s.152(1A) was operative. McKechnie J. noted at page
4325, in respect of that—

“It is possible for a Federal law to cover the field
notwithstanding an expression of legislative intent:
The University of Wollongong v Metwally (1984)
158 CLR 447 per Gibbs J at 445. An example of
such a law is likely to be very rare indeed.
The Workplace Relations Act (Cth) is not such an
example. The rights conferred by the Workplace
Relations Act (Cth) are quite capable of concurrent
observance with those created by the Industrial Re-
lations Act. The rights under the Workplace Relations
Act (Cth)) are cumulative upon those under the In-
dustrial Relations Act. The Workplace Relations Act
(Cth) s 152(1A) expresses a clear intention not to
affect the Industrial Relations Act if s 23 and s 29
can operate concurrently with the award.
…
Where there is no direct inconsistency and the Com-
monwealth Act states that the statute is not intended
to cover the field, that statute will be effective to
avoid inconsistency by making it clear that a law is
not intended to be exhaustive or exclusive: R v Credit
Tribunal; Ex parte General Motors Acceptance
Corporation (1976) 137 CLR 545 per Mason J at
564.”

36 The Industrial Appeal Court in City of Mandurah v Hull
(op cit) dealt with a Federal award which specifically
recognised the ability for a claim of unfair dismissal to
be referred to this Commission. In this regard, the words
“so far as these provisions (i.e. the provisions of the State
law) are able to operate concurrently with the law”
contained in s.152(1A) of the Federal Act are significant.

37 Section 152(1A) leaves intact sections 23 and 29 of the
Act, which can and do operate concurrently with the
Award the subject of that application.

38 In this case, the Federal Award, being the Insurance
Industry Award 1998, provides for a dispute settlement
procedure in clause 9—Procedure To Avoid Industrial
Disputation which provides that any matter unresolved
after discussions may be referred to the AIRC. This clearly
indicates the intention that disputes between an employee
and employer covered by the Award are to be dealt with
by the AIRC. In this way, this matter is distinguished
from City of Mandurah v Hull (op cit) where the terms of
the award did not indicate an intention to cover the field
but rather enabled unfair dismissal claims to be dealt with
by this Commission. This is not the case in the Insurance
Industry Award 1998. The Award expresses the intention
that where an issue remains unresolved, a party may refer
it to the AIRC. I take the word “may” to mean that there
is no compulsion to take the dispute further, however,
where a party chooses to pursue a matter, the AIRC is the
appropriate tribunal, unlike in City of Mandurah v Hull
(op cit) where the appropriate tribunal for referral of
unresolved matters was the Commission. Therefore, the
Award expresses the intention that, where a party chooses
to pursue a matter in dispute, it is to be referred to the
AIRC.

39 Is the provision within the Award able to operate
concurrently with the State law, ie s.29, as required by

s.152(1A) of the WR Act. On one hand the Award provides
for referral of any unresolved matters of dispute arising
in the workplace to the AIRC. On the other, s.29(1)(b)(i)
of the Act provides for the referral of a particular type of
industrial matter, being a claim of harsh, oppressive or
unfair dismissal, to this Commission. Such an industrial
matter constitutes one of the types of unresolved
workplace disputes as provided for in the Award.
Accordingly, both the Award and the State law deal with
the same matter. They cannot be applied concurrently as
referral of an unfair dismissal claim to this Commission
would be contrary to the Award provision which provides
for referral to the AIRC. On this basis I conclude that
there is a direct conflict between the provisions of the
State law and the Award. They are not able to operate
concurrently. There is no indication that the intention is
for the rights under the Award to be cumulative upon the
rights under the State law. Accordingly, in the terms of
s.152(1A) of the WR Act the provisions of the Award are
not able to operate concurrently with the terms of the Act
and thereby an inconsistency arises and the Federal award
applies to the exclusion of the State Act.

40 Accordingly, I conclude that the applicant is not able to
proceed with his application before this Commission, and
the application is to be dismissed.

2001 WAIRC 04345

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES GLENN BURLEY, APPLICANT
v.
LAC LOSS ADJUSTORS, A DIVISION
OF LAC OPERATIONS PTY LTD ABN
33071714 068, RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED THURSDAY, 6 DECEMBER 2001
FILE NO APPLICATION 798 OF 2001
CITATION NO. 2001 WAIRC 04345
___________________________________________________________________________

Result Application alleging unfair dismissal
dismissed

___________________________________________________________________________

Order.
HAVING heard Mr T Crossley (Agent) on behalf of the appli-
cant and Mr D Heldsinger (of Counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner .

2001 WAIRC 04251
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES WILLIAM JAMES COCHRANE,

ROSLYN VENETTIA MILLER,
APPLICANTS
v.
TEMPO FACILITY SERVICES PTY
LIMITED, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 13 NOVEMBER 2001
FILE NOS APPLICATION 938 OF 2001,

APPLICATION 939 OF 2001
CITATION NO. 2001 WAIRC 04251
_______________________________________________________________________________
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Result Applications dismissed
Representation
Applicants Mr T Crossley as agent
Respondent Ms K Noyen of Counsel
_______________________________________________________________________________

Reasons for Decision.
(Given extemporaneously and subsequently edited by the

Commissioner)
1 These two applications, by Mr William Cochrane and

Ms Roslyn Miller, are made pursuant to section 29(1)(b)(i)
of the Industrial Relations Act, 1979 (the Act). The
applications for denied contractual benefits, made
pursuant to section 29(1)(b)(ii) of the Act, were withdrawn
by leave at hearing.

2 The contention is that Mr Cochrane and Ms Miller were
constructively dismissed on 8 May 2001, and I will come
to that shortly. The evidence concerning that is a meeting
involving Mr Cochrane, Ms Miller and Mr Rod Anderson,
the General Manager of the respondent company, on 8
May 2001 at the company’s premises in Teddington Road,
Burswood. They alone can give evidence regarding what
happened at that meeting.

3 Evidence as to what occurred outside the office on that
occasion has been given by Mr Calameri, the Human
Resources and Training Manager for an associated
company of the respondent, Mr Wilson, a fellow
employee, and, to a degree by Ms Mayfield, the State
Operations Manager for Tempo Security.

4 Following all the evidence, but during the course of the
hearing, the matter was adjourned briefly to encourage
the parties to seek to settle the matter. The Commission
declared at that stage that he would rely on the evidence
of Mr Calameri.  I found him to be very credible and, as
indicated to the parties, I accept his evidence without
reservation. I was impressed with him as a witness in
terms of being straightforward and providing a reliable,
detailed account of what occurred. On the basis of Mr
Calameri’s evidence I find that Mr Cochrane was agitated
on entering the meeting of 8 May 2001; that Mr Cochrane
was highly agitated and swearing at the conclusion of
the meeting, outside the building; that Mr Cochrane, and
it is really uncontested, tendered his resignation; that Ms
Miller tried to get him to go back into the building to sort
out the issue, and he would not; and that finally, Mr
Cochrane is, in Mr Calameri’s view, of good character
and otherwise calm.

5 The next point goes to the evidence of the applicants and
Mr Anderson in relation to that meeting. I should say, in
relation to Ms Miller’s evidence, in response to questions
from the Commission, it is clear that she is bound by the
actions of Mr Cochrane, in that she has given evidence
that she agrees with his actions, and was, in effect, about
to take similar action had it not been that Mr Cochrane
took control of the matter. They are a couple who worked
and lived together and whatever findings are made in
relation to the termination of their services cover both of
them.

6 The applicants allege that Mr Anderson was aggressive,
abusive, pointed and swore at the meeting. The context
of that being that his actions were such as to justify a
view that the contract should be at an end. In effect they
had no other alternative but to leave their employment;
they were pushed, they did not jump. It is clear on the
evidence of the applicants alone that, prior to any alleged
swearing on the part of Mr Anderson, Mr Cochrane had
taken control of the meeting and had resigned. As I said,
given the evidence of Ms Miller, he resigned effectively
for both of them. The swearing therefore did not bring
on the resignation announcement. There would have to
be a finding then, based on the evidence of the applicants,
that the actions of Mr Anderson were so threatening to
that point so as to cause the applicants to consider the
contract to be at an end.

7 I turn to the letter of resignation, which is at [Exhibit R1,
pages 164 to 166]. This letter was written by Mr Cochrane
and sent to Mr Schaeffer, Executive Chairman, Tempo,

quite soon after the meeting of 8 May 2001. I will deal
shortly with the credibility of other witnesses, but having
heard the evidence and given the language of the letter, I
consider that letter to be a fairly calm report of how the
meeting proceeded, at least as Mr Cochrane perceived it
to be at that time.

8 It is clear when you read the letter, and when you hear
the cross-examination of Mr Anderson, that Mr
Anderson’s report of the order of the meeting is probably
correct. In other words leaving to one side his account of
the tenor of the meeting, Mr Anderson’s account of how
the discussion at the meeting progressed is in my view
more probable. Having heard Mr Anderson give evidence,
it is also my view that the meeting was conducted in an
aggressive fashion, and I do not attach blame to that. I
think it is probable, having seen the evidence given by
Mr Cochrane and Mr Anderson, that both men were in
an agitated state at the commencement of the meeting,
and continued in that way. Certainly, on the evidence of
Mr Calameri which I accept, Mr Cochrane entered the
meeting in an agitated state. I consider that it is most
probable that Mr Cochrane took offence, having already
been agitated, at the manner in which his partner, Ms
Miller, was being spoken to. I infer also that the meeting
broke down due to a comment by Mr Anderson,
something to the effect of “where’s the money”, the
meaning of the comment Mr Cochrane took wrongly. Mr
Cochrane took immediate offence at that.

9 It is clear on the evidence that Mr Anderson was concerned
about the cost overruns on the cleaning contract which
related to extra staffing and additional time spent in units
above the allocated contract time. Mr Anderson’s
comment about money related to that. I consider that Mr
Cochrane took the comment wrongly. Irrespective, the
fact is the meeting disintegrated at that point, and Mr
Cochrane, if his evidence is to be believed, acted relatively
calmly, putting his hand down in a firm manner, and
announced his resignation. I doubt the calmness of this
action.

10 I would have to say that, where there is a difference of
evidence between Mr Anderson, Ms Miller and Mr
Cochrane, I would prefer the evidence of Mr Anderson,
with one key exception. I believe his account has been
given in a credible and consistent fashion, undented under
cross-examination, albeit underplayed. I say underplayed
in the sense that I find the meeting was conducted in an
aggressive manner. As stated I attach no blame to that
except that the impression I have formed is that both men
were agitated and Mr Anderson was eager to get across
his points concerning paperwork and budgets. I also find,
when I look at the resignation letter of Mr Cochrane, that
it is probable that Mr Anderson used the words, “Fuck
off” at the conclusion of the meeting. Again having viewed
the evidence and looked at the letter, it seems to me that
the letter provides a reasonable abbreviated account of
what occurred. I should say, the accounts of Mr Cochrane
and Ms Miller were in my view more rehearsed and less
consistent under challenge.

11 I come to the issue of the constructive dismissal, and I
believe the application is misconceived. For the
applications to be successful I would have to believe that
Mr Cochrane and Ms Miller had no alternative, given the
actions of Mr Anderson, but to treat the contract at an
end at that point in time. The evidence does not lead me
to that view. Mr Anderson was not threatening, he was
attempting, albeit in an aggressive atmosphere, to get the
applicants to understand and address the needs of the
business for proper paperwork and adherence to budgets.
The evidence of Mr Anderson which I accept is that he
had previously sought to redress these problems and the
meeting was organised to ensure that the applicants
understood and complied. Typically also for a constructive
dismissal, the conduct is so bad or obvious as to be able
to form the reasonable view that the contract has ended,
and is not continuing in some fashion. Quite clearly the
contract continued whereby Ms Miller and Mr Cochrane
went back to work on Rottnest island and continued to
engage in dialogue with the company, albeit not with Mr
Anderson. The applicants were to work out their four
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week notice period. I should add, on the basis of the
evidence given by Mr Calameri is that Ms Miller would
seem to have been of the view, directly after the meeting
on 8 May 2001, that they should have gone back to talk
to Mr Anderson. Put differently, there was no need to
consider that the discussion or the contract had to end
there.

12 These are not features of a constructive dismissal that
you would normally find. Most importantly though the
actions of Mr Anderson cannot be construed as being so
offensive as to constitute a constructive dismissal. The
contracts were instead terminated at the hand of the
employer on 17 May 2001 on the island, and I so find.
My reasoning is this. What occurred was really a
resignation made in the heat of the moment on 8 May
2001.  In those circumstances the employer should at least
allow a cooling off period. He/she may also take steps to
see whether the resignation should, in fact, be treated
seriously. Was it truly intended or does the employee
recant?  The respondent in my view has allowed this
cooling off and took steps through Ms Mayfield to
ascertain Mr Cochrane’s intentions.

13 The applicants say that the employer then demanded their
written letters of resignation. I do not find this to be the
case. The cross-examination by Mr Crossley of Ms
Mayfield did not break her evidence down at all. She was
quite clear and emphatic that she had given Mr Cochrane
an opportunity to effectively renege on his resignation.
She was in my view credible and convincing in her
evidence, and I would find that she, in fact, did offer Mr
Cochrane the opportunity to, retract his resignation.

14 The termination of employment occurred on 17 May 2001
when the letter of termination was handed to Mr Cochrane
[Exhibit R1, page 167]. Even though the text of that letter
is not fully clear, it is intended, on the evidence to be a
termination of the contract, the respondent says at the
hands of the employee. Mr Cochrane and Ms Miller had
continued to work albeit increasingly reluctantly. Mr
Cochrane had written to Mr Schaeffer reaffirming his
resignation. The intention being to work out the four week
notice period as per the contract. Mr Anderson then had
equipment removed from their premises on 17 May 2001.
That equipment was needed, on the evidence of Mr
Anderson and Mr Cochrane, for the work to be done.
The removal of that equipment meant that the work could
no longer be done by the applicants, and it was intended
to be an end to the employment relationship. The
employer allowed the applicants to remain in the
company’s house until 5 June 2001.

15 The question is whether the dismissal at that time was
unfair. It was not wrongful; the employer under the
contract [Exhibit R1, page 138] had the right to terminate
and pay in lieu of notice. They simply bought the
employment to an earlier close. The applicants were
entitled to a fair go all round (Undercliffe Nursing Home—
v- Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, WA Branch 65
WAIG 385).  I cannot find that the employer has acted in
a fashion so as not to afford Mr Cochrane and Ms Miller
a fair go in all the circumstances. In coming to that
conclusion, I would turn again to the evidence of Ms
Mayfield. Her evidence in my judgement is
straightforward, clear and credible and I accept her
evidence unreservedly. The view then formed is one where
the applicants having embarked on the course of
resignation were not going to change course and the
employment relationship had forever soured. Certainly
Mr Cochrane could no longer work with Mr Anderson
and did not intend doing so.

16 I consider that the relationship had broken down so much
between Mr Cochrane and Mr Anderson at that point in
time that Mr Cochrane simply did not want to work, and
would not again work for Mr Anderson . That is the
finding that I would make.

17 There is evidence, also from Ms Mayfield, that
information required by the employer was not
forthcoming leading up to 17 May 2001. In that sense I
would say that the employer had no alternative other than

to conclude the notice period. The contract, which is not
in contention, provides for the termination on notice of
four weeks, or for that sum to be paid as an equivalent as
notice in lieu, and that point is not in contention. What
the employer did was to effect that termination on the 17
May 2001 and pay out the notice in lieu, which they are
entitled to do under the contract. For all of those reasons,
I would say that the applicants have been afforded a fair
go all round.

18 It may be said that the employer should have taken some
more positive steps, eg Mr Anderson should have taken
some direct steps to speak to Mr Cochrane. But the
evidence of Ms Mayfield is that she was on friendly terms
with Mr Cochrane, and so I take from that that Mr
Anderson had tasked her with the job of approaching Mr
Cochrane in the expectation that she might have been
better able to talk Mr Cochrane around. She could not do
so. I also take from that that Mr Anderson simply did not
want to talk to Mr Cochrane as there had been an
aggressive exchange.

19 For all of the above reasons I would dismiss the
applications.

2001 WAIRC 04252
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES WILLIAM JAMES COCHRANE,

ROSLYN VENETTIA MILLER,
APPLICANT
v.
TEMPO FACILITY SERVICES PTY
LIMITED, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 28 NOVEMBER 2001
FILE NO/S APPLICATION 938 OF 2001,

APPLICATION 939 OF 2001
CITATION NO. 2001 WAIRC 04252
_______________________________________________________________________________

Result Applications dismissed
Representation
Applicants Mr T Crossley as agent
Respondent Ms K Noyen of Counsel
_______________________________________________________________________________

Order.
HAVING heard Mr T Crossley on behalf of the applicants
and Ms K Noyen of counsel on behalf of the respondent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act, 1979, hereby orders—

THAT the applications be and are hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

2001 WAIRC 04118
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES SHARON LEE DEAN, APPLICANT

v.
EDWARD BEALE SALON,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 9 NOVEMBER 2001
FILE NO APPLICATION 1204 OF 2001
CITATION NO. 2001 WAIRC 04118
_______________________________________________________________________________

Result Application alleging unfair dismissal and
denied contractual entitlements struck out
for want of jurisdiction.
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Representation
Applicant Ms S. Dean
Respondent Mr E. Wawra (of counsel) (by way of

written submissions)
_______________________________________________________________________________

Reasons for Decision.
1 The claim lodged by Ms Dean is that she was unfairly

dismissed by the respondent on 1 June 2001. On 26
September 2001 she lodged an amended Notice of
Application which seeks outstanding benefits of
$10,000.00 for “salary, lost wages, inconvenience,
organising airflights, personal property and housing,
accommodation, loss of opportunity”.

2 The respondent is a hairdressing and salon business in
Victoria. It has responded to these proceedings by way
of a Notice of Answer and Counter Proposal and an
affidavit.

3 The Commission listed the matter For Mention Only in
Perth, on the understanding that the respondent need not
attend, for the purpose of enquiring into this matter. Those
proceedings were transcripted. From the transcript, and
from the affidavit of Andrew Beale of 1 November 2001
I find the facts to be as follows.

4 On 16 May 2001 Ms Dean met with Mr Beale, who was
visiting from Victoria, in the Saville Hotel in Perth. A
discussion occurred between them regarding the
possibility of Ms Dean being employed by the respondent
to manage the respondent’s salon in Little Collins Street
in Melbourne. According to Ms Dean, Mr Beale
telephoned her at her home the following day and told
her that the respondent would be employing her.

5 Mr Beale’s affidavit states that no agreement was reached
as to the remuneration for the position, the roles and the
responsibilities of the position, the hours of work
expected, the timing and method of payment for any to
be performed or the date upon which Ms Dean would be
expected to commence work in the event that agreement
was reached between the parties.

6 Ms Dean then took steps to arrange accommodation in
Melbourne, organise flights and “tie up ends” in Perth.
She spoke with Mr Beale on many occasions over the
telephone. Then, on 1 June 2001 Mr Beale telephoned
Ms Dean and informed her that the position was “not
going to work”. It is at that point that Ms Dean states that
she was dismissed and this forms the basis for her first
application.

7 I find further as a matter of fact, however, that at no stage
was Ms Dean employed by the respondent.

8 It is this last fact which causes a fundamental difficulty
for Ms Dean’s application. As a matter of logic, if Ms
Dean was never employed by the respondent, she can
never have been dismissed. If she has not been dismissed
then her application in this Commission is a nullity
because Ms Dean is purporting to exercise the right given
to an employee under the Industrial Relations Act 1979
(WA) to bring a claim to the Commission that she or he
was harshly, oppressively or unfairly dismissed.

9 At best, Ms Dean had an agreement to be employed
by the respondent at some future point in time. It is
more likely that what has occurred has been a refusal
by the respondent to employ Ms Dean (see Princess
Margaret Hospital for Children v. Hospital Salaried
Officer’s Association (1975) 55 WAIG 543). The
distinction between a “refusal to employ” and a
“dismissal from employment” is significant because
although the refusal of the respondent to employ Ms
Dean may well be an “industrial matter” for the
purposes of the Act Ms Dean is not able to refer “an
industrial  matter” to the Commission as the
Commission explained in Carol Leaper v Parry’s
Department Store (1984) 64 WAIG 962.

10 Under s.29(1)(b)(i) of the Act Ms Dean is able to refer to
the Commission a claim of harsh, oppressive or unfair
dismissal from employment and she has done so.
However, as that is not the case on these facts, an Order
will issue striking it out for want of jurisdiction.

11 I add that even if it could be said that Ms Dean had been
employed by the respondent, the fact that the respondent
owns and operates a business in the State of Victoria and
has no relevant business connection with Western
Australia, it is quite likely that this Commission would
not have the jurisdiction to entertain Ms Dean’s claim. It
seems obvious to point out that this Commission is a body
set up by a statute of Western Australia. It has the
jurisdiction to enquire into and deal with industrial matters
within Western Australia. However, the industrial matter
needs to relate to an employee employed in a business
with a “real and substantial connection” with this State:
see Parker v Tranfield [2001] WASCA 233; (2001) 81
WAIG 2505. That does not appear to be the case on the
information currently before the Commission. On that
basis as well, it is likely that the Commission does not
have the jurisdiction to enquire into and deal with Ms
Dean’s claim.

12 I turn now to consider Ms Dean’s second claim. The
Industrial Relations Act 1979, gives Ms Dean the right
to claim in this Commission that she has been denied a
benefit, not being a benefit under an award or order, to
which she is entitled under her contract of service. The
immediate problem for Ms Dean, once again, is that even
if it could be said that a contract of service came into
existence between Ms Dean and the respondent, and that
is disputed, there is no evidence from which it could be
concluded that she was entitled to the “benefits” she
claims. It follows that this claim too will be struck out
for want of jurisdiction.

13 It may well be appropriate to restate the point made by
the Commission in the Leaper case referred to that it may
be that the circumstances in which Ms Dean finds herself
would give rise to a valid claim for breach of contract in
the civil courts, but they do not give rise to a claim within
the jurisdiction of the Commission.

14 Order accordingly.

2001 WAIRC 04119
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES SHARON LEE DEAN, APPLICANT

v.
EDWARD BEALE SALON,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 9 NOVEMBER 2001
FILE NO APPLICATION 1204 OF 2001
CITATION NO. 2001 WAIRC 04119
_______________________________________________________________________________

Result Application alleging unfair dismissal and
denied contractual entitlements struck out
for want of jurisdiction.

Representation
Applicant Ms S. Dean
Respondent Mr E. Wawra (of counsel) (by way of

written submissions)
_______________________________________________________________________________

Order.
HAVING HEARD Ms S. Dean on her own behalf as the ap-
plicant Mr E. Wawra (of counsel) (by way of written
submissions) on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby orders—

(1) THAT the claim by Ms Dean that she was unfairly
dismissed be struck out for want of jurisdiction.

(2) THAT the claim by Ms Dean that she has been de-
nied benefits to which she is entitled under her
contract of service be struck out for want of juris-
diction.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.
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2001 WAIRC 04141
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES MARCUS-SCOTT GERARD

FITZGERALD, APPLICANT
v.
COOKS CONSTRUCTION PTY LTD,
RESPONDENT

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED FRIDAY, 9 NOVEMBER 2001
FILE NO/S APPLICATION 606 OF 2001
CITATION NO. 2001 WAIRC 04141
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr D Chapple, as agent on behalf of the

applicant
Respondent Mr P O’Sullivan on behalf of the

respondent
_______________________________________________________________________________

Reasons for Decision.
1 This application is brought by Mr Fitzgerald under s.

29(1)(b)(i) of the Act. He was dismissed from
probationary employment as a trainee truck driver with
the respondent company after thirteen days at a remote
mining site.

2 Mr Fitzgerald does not claim reemployment or
reinstatement but seeks an amount by way of
compensation to cover the outstanding balance on a loan
taken out to undertake a dump truck operator’s training
course ($1995.00) plus an amount equivalent to four
weeks wages ($1857.60). The original claim for an
outstanding contractual entitlement was withdrawn. Mr
Fitzgerald accepts that his final payment on termination
was in accord with the terms of his contract of
employment.

3 The applicant gained the trainee position following a
request from his step-father who was employed by the
respondent company at the time. The employment
terminated in circumstances where the applicant and his
step-father left together. The step-father represented the
applicant in these proceedings.

4 While the employer cites unsatisfactory performance as
the reason for termination, the applicant submits that the
dismissal was harsh and unfair in the circumstances. As I
understand it Mr Fitzgerald asserts that as a probationary
employee the respondent failed to properly train him on
driving the fully loaded dump truck down the ramp to
the pit; he was subjected to harassment by other
employees and on one occasion was physically assaulted
by the leading hand. Furthermore it is claimed that during
the period of his employment he was discriminated against
in that he and his step-father were denied accommodation
at the main camp.

5 As far as the respondent company is concerned the thirteen
days of employment were marked by the applicant’s
failure to take instructions, to comply with safety
requirements in operating the truck and to absent himself
from work without notice. It chose to exercise its right to
terminate the employment relationship pursuant to the
contract of employment.

6 Although there was conflicting evidence as to the length
of the probationary period and whether or not a medical
certificate had been obtained by the applicant prior to his
employment, those matters do not impinge on the
fundamental issue which arises for determination; this is
whether or not the applicant was given a fair go in all of
the circumstances. The onus rests upon the applicant to
show that the termination was harsh, unfair or oppressive.

7 I accept that it was impossible for the parties to present
evidence from witnesses on each facet of the case given
the location of the worksite (140km east of Kalgoorlie)
and the fact that some of the people involved at the time
are no longer in employment with the respondent.

8 However on what was presented I accept the evidence
that the applicant successfully completed a competency
based training course with Westrain Plant in operating a
dump truck (Exhibits R6 and R7). I note that the training
included the fundamental requirement for correctly
operating the vehicle when travelling up and down
gradients when fully loaded (Exhibit R6 page 35).
Furthermore I accept the evidence of Mr Gbyl, project
manager at the respondents mine site operation, that the
applicant was given specific training on dump trucks and
that that training was sufficient to enable Mr Fitzgerald
to be “passed out” to operate the vehicle on site. The
training was given by three experienced drivers and
included instruction by his step-father.

9 Mr Fitzgerald gave evidence in a manner which at various
times was flippant, argumentative and distracted.

10 In my view it is not credible that the training Mr Fitzgerald
received did not address the operation of the fully loaded
truck moving up and down the ramp to the pit. I accept
the evidence of Mr Gbyl that with respect to the
requirement to build a new ramp at the pit specific
instructions were given to Mr Fitzgerald and other drivers
on the gears to use when driving their trucks fully loaded.
They were told to lock the trucks into low gear and
proceed down the ramp at a slow rate. I find on Mr Gbyl’s
evidence that despite those instructions Mr Fitzgerald
drove his vehicle in a dangerous manner. He repeated the
transgression and was given a series of verbal warnings.
Eventually, on the same day a written warning covering
breaches of safety requirements in driving too fast and in
having his tray in an elevated position was issued (see
Exhibit R4).

11 On the evidence presented by Mr Gbyl and Mr Te Nana
(leading hand) which I prefer to that of the applicant, I
find that Mr Fitzgerald was argumentative in his dealings
with another employee and that he failed to exercise
restraint when confronted with situations in the workplace
that should have been resolved by discussion. In this
respect the incident at his induction on site at which time
he claimed that the company’s safety procedures for
operating the radio were “absolutely stupid” was more
than just a discussion. The incident required Mr Gbyl’s
intervention. Although he initially denied writing a
comment in the instruction booklet, the notation which
Mr Fitzgerald made was inappropriate and an example
of his impetuosity. It also demonstrated his reluctance to
accept direction from a supervisor. The incident over the
air conditioning in the truck being operated by Mr
Chapple is another example of Mr Fitzgerald’s inability
to handle day to day situations with a degree of composure
and care. I find his behaviour towards Mr Te Nana was
offensive and unwarranted.

12 There were a number of breaches identified by Mr Te
Nana of standards set for the operations of the radio. I
reject the applicant’s assertions that he was assaulted by
Mr Te Nana following an incident when his truck was
being loaded by a digger, Mr Chapman. On the evidence
before me I consider that Mr Te Nana acted to restrain
Mr Fitzgerald who made several attempts to get to Mr
Chapman. While this incident was not the basis upon
which termination was effected, I consider that it alerted
the respondent to the applicant’s fiery temperament and
served as a warning to the applicant that he should control
himself in the future. Mr Te Nana presented as a calm,
truthful person.

13 As to the matter of the respondents alleged discrimination
against Mr Fitzgerald and Mr Chapple over access to
accommodation at the main camp, I accept Mr Gbyl’s
evidence that the circumstances whereby two females (one
with less service than Mr Chapple) were shifted in ahead
of Mr Chapple is understandable and acceptable given
the situation that the accommodation was to an adjoining
bathroom.

14 I don’t accept that the respondent was in any way
responsible for failing to have Mr Fitzgerald and Mr
Chapple transported to the main mess for the evening
meal the night that Mr Chapple injured his ankle. There
is no evidence any skylarking that took place at the mess
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over the applicant and his step-father having to walk the
4km from the campsite was orchestrated by the
respondent. Indeed it is doubtful that any of the
respondent’s employees were involved.

15 As to the situation which ultimately lead to the applicant’s
dismissal, the failure to attend for work on the shift
following the nurse’s visit on Mr Chapple to attend to his
injured ankle, I reject the assertion made by the applicant
in these proceedings that he was told to take time off to
administer medication to his step-father and that the nurse
would inform management that both Mr Chapple and Mr
Fitzgerald would not be able to present for work the next
day. The truth of the matter is that Mr Fitzgerald had
already resolved to take the next day off. He admits to
having been agitated over the incident surrounding the
need for him having to walk the 4km to the main camp
and back that evening. On top of this there was the injury
to his step-father. However, Mr Fitzgerald had taken
vallium and on his evidence had consumed several
alcoholic beverages. I have no doubt that he was
concerned about his step-father’s welfare and volunteered
to look after him. But I reject his evidence and that of his
step-father that Mr Fitzgerald was authorised to take the
next day off and that the nurse would inform management
to that effect. While the statement from the nurse denies
accepting any responsibility for authorising of Mr
Fitzgerald’s absence, that evidence is not cross examinable
and caution must be exercised in attributing too much
weight to it. However, there is the evidence of Mr Gbyl.
He met with the nurse on the matter of Mr Chapple’s
absence on sick leave, there was no mention of an
authority for leave for Mr Fitzgerald. When he heard Mr
Fitzgerald’s story he checked with the nurse. She denied
any such thing.

16 I accept Mr Gbyl as a truthful witness. He did not, as Mr
Fitzgerald seems to believe of most people on site, harbour
any antagonism towards the applicant. Indeed I believe
Mr Gbyl wanted Mr Fitzgerald to succeed in the
opportunity that had been given to him to perform as a
truck driver.

17 As to Mr Chapple’s evidence on Mr Fitzgerald’s absence
to look after him I can only say that I consider he was
mistaken in his belief that Mr Fitzgerald’s absence from
work had been arranged with the nurse. I note in passing
that there is nothing to indicate that Mr Fitzgerald had
attempted to speak with the nurse at the time Mr Gbyl
pursued his inquiry with her about Mr Fitzgerald’s
absence.

18 Taking into account all of the circumstances including
the problems Mr Fitzgerald had confided to Mr Te Nana
about his health and his inexperience in the work
environment I do not consider that the termination of
employment was harsh, oppressive nor unfair. The
respondent gave the applicant an opportunity to secure a
skill and a position; all that it got were complaints,
aggravation and insolence. It exercised its legal right to
terminate the contract fairly.

19 The application is dismissed.

2001 WAIRC 04144
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES MARCUS-SCOTT GERARD

FITZGERALD, APPLICANT
v.
COOKS CONSTRUCTION PTY LTD,
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DELIVERED FRIDAY, 9 NOVEMBER 2001
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CITATION NO. 2001 WAIRC 04144
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr D Chapple, as agent on behalf of the

applicant
Respondent Mr P O’Sullivan on behalf of the

respondent
_______________________________________________________________________________

Order.
HAVING heard Mr D Chapple as agent on behalf of the ap-
plicant and Mr P O’Sullivan on behalf of the respondent;

NOW the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act, 1979, hereby orders—

THAT the application is hereby dismissed.
(Sgd.) W.S. COLEMAN,

[L.S.] Chief Commissioner.

2001 WAIRC 04167
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ALLAN JOHN GREIG, APPLICANT

v.
KRAUS FISHING COMPANY PTY
LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED THURSDAY 15 NOVEMBER 2001
FILE NO APPLICATION 2028 OF 2000
CITATION NO. 2001 WAIRC 04167
_______________________________________________________________________________

Result Declaration that Applicant was an
employee working under a contract of
service

Representation
Applicant Mr A Chilvers (of counsel)
Respondent Mr D Howlett (of counsel)
_______________________________________________________________________________

Reasons for Decision.
1 Allan John Greig (“the Applicant”) made an application

under section 29(1)(b)(i) of the Industrial Relations Act
1979 (“the Act”) claiming that he was harshly,
oppressively or unfairly dismissed on 16 November 2000
by Kraus Fishing Company Pty Ltd (ACN 009 149 535)
(“the Respondent”).

2 The Applicant was engaged by the Respondent to work
as a fisherman, in particular he was engaged to work in
prawn and fish trawling from Point Samson, Western
Australia. The Respondent says the Commission has no
jurisdiction to deal with the Applicant’s claim as it did
not employ the Applicant during various periods of
engagement.

Background
3 The Applicant was engaged by the Respondent as a

fisherman to work in a share fishing arrangement. The
professional fishing industry in and around the Karratha
region engages skippers and fishermen (deckhands) by
entering into share fishing agreements. The Respondent
owns the fishing vessels the Applicant worked on. Share
fishing arrangements are recommended by the industry’s
peak body, the Western Australian Fishing Industry
Council (“the Council”). The Applicant has been engaged
on a number of occasions by the Respondent to work as
a fisherman since 1996 whereby the terms of engagement
were regulated by a share fishing agreement. There was
no negotiation between the Applicant and the Respondent
in respect of the terms of the engagement. The terms of
engagement were determined by the Respondent. Both
the Applicant and the Respondent’s Director, Mr John
Kraus, testified that a fisherman cannot go to sea on one
of the Respondent’s boats unless they sign a share fishing
agreement. Mr Kraus said the only substantial
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amendments that have been made to the standard share
fishing agreement since 1996 are those introduced as a
result of the new income tax regime introduced by the
Federal Government in 2000. On 1 July 1997 the
Applicant executed a share fishing agreement. Mr Kraus
testified that the 1997 agreement entered into by the
Applicant in 1997 was a “standard form” share fishing
agreement. The terms of that agreement were as follows—

“This agreement is made between the following par-
ties—
Kraus Fishing Company Pty Ltd (ACN 009 149
535)
of 107 Meares Drive, Point Samson, Western Aus-
tralia 6720 (the Owner); and
the person referred to in Item 1 of the schedule (the
Fisherman).
Recitals—

A. The owner is the registered proprietor of the
licensed fishing boat referred to in Item 2 of
the Schedule (the Vessel), associated equip-
ment (the Equipment) and a concession
attaching to the Vessel (the License).

B. The Owner wishes to enter into a share fish-
ing agreement with the fisherman (the
Agreement) in relation to the type of fishing
referred to in Item 3 of the Schedule (the Fish-
ing Type) in the coastal waters of Western
Australia on the terms and conditions con-
tained within this Agreement.

The parties agree—
In consideration of among other things the
mutual promises contained in this agree-
ment—

1. Definitions and Interpretation
1.1 Definitions

In this agreement—
Beach Price means the price agreed
to from time to time by the Owner and
the fisherman before the commence-
ment of a venture in respect of each
fish type;
Catch means any product caught dur-
ing the venture;
Fisherman’s Percentage Entitlement
means the amount specified in Item 6
of the schedule;
Fisherman’s Profit means the amount
calculated in accordance with clause 4.3;
Operating Expenses includes but is not
limited to expenses relating to the—

a) cost of regularly maintaining
the Vessel in good and seawor-
thy order and condition;

b) provision of fuel, oil, filters, lin-
ers and bait; and

c) repair of fishing equipment.
Sale Proceeds means the proceeds
arising from the sale of the Catch pur-
suant to clause 4.2;
Skipper means the person, appointed
by the Owner, responsible for the su-
pervision; and
Venture means each fishing trip con-
ducted by the fisherman during the
term of this agreement which shall
commence upon the Vessel leaving the
dock and shall cease upon the return
of the Vessel to that dock.

2.2 Interpretation—
In this Agreement—

a) words importing the singular
include the plural and vice
versa;

b) words importing a gender in-
clude any gender; and

c) expressions importing natural
persons include any company,
partnership, joint venture, asso-
ciation, trust estate, corporation
or other body corporate.

2 Share Fishing Arrangement
2.1 The Arrangement

The Fisherman will participate as a share
fisherman on the Vessel for the period
set out in Item 5 of the schedule.

2.2 Sole Purpose
During the currency of this Agreement
the Vessel will be used for fishing pur-
poses only.

3 Catch
3.1 The Catch

All product caught during a Venture
shall be treated as Catch. All other
material caught shall be immediately
returned to the seas.

3.2 Ownership of Catch
The fisherman shall at all times be the
owner of that proportion of the catch
equivalent to the Fisherman’s Percent-
age Entitlement.

3.3 Treatment of Catch
Except as otherwise provided in this
Agreement the catch or any part or
portion of the catch shall not be re-
moved from the Vessel, consumed or
sold, without the prior consent of the
owner being first obtained.

4 Profits
4.1 Calculation of Operating Expenses

a) The operating expenses of a
Venture for the Fisherman shall
be calculated on an hourly ba-
sis and shall equal the sum of—
HR x VH
where—
HR: is the hourly rate appli-
cable to the operating expenses
as specified in Item 7 of the
schedule.
VH: is the number of hours
the Vessel is used to complete a
Venture.

b) The hourly rate applicable to
the operating expenses of a ven-
ture shall be determined by the
Owner having regard to the es-
timated operating expenses of
the Venture.

4.2 Sale of Catch
a) At the completion of each Ven-

ture the Owner shall have the
first option to purchase the
catch at the Beach Price.

b) If the Owner fails to exercise the
option to purchase the catch
within 24 hours of the comple-
tion of the Venture then the
catch shall be sold to any buyer
offering a competitive price.

c) If the catch is sold pursuant to
clause 4(b) then included within
operating expenses for the pur-
poses of clause 4.3 will be
expenses relating to the freight,
handling and storage of the
catch.
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4.3 Allocation of Fisherman’s Proportion
a) The Fisherman’s share of the

Sale Proceeds (if any) shall be
calculated by applying the Fish-
erman’s Percentage Entitlement
to the Sale Proceeds and reduc-
ing that amount by any
operating expenses incurred by
the Fisherman calculated under
clause 4.1.

5 Fisherman(sic) Duties
The duties of the Fisherman shall in-
clude but are not limited to—

a) complying with, at their own
cost and expense, and indem-
nifying the Owner from all
actions, costs, charges, claims,
and demands resulting from a
breach of any—
(1) Area of the Federal and
State Parliaments or any Regu-
lations by(sic) laws or order
made there under; and
(2) lawful requirements of
any public, municipal or other
authority, so far as the same af-
fect may apply to the Fisherman
or the Fishing carried out by the
Fisherman;

b) carrying out the Fishing in a
conscientious seaman like man-
ner utilising proper fishing
techniques and procedures;

c) maintenance of the vessel and
equipment in a proper, tidy, sea-
worthy and good working
condition;

d) assisting the owner in any main-
tenance and refitting tasks in
the(sic) respect of the vessel;

e) safe and efficient operation of
the vessel’s mechanical and
electrical fittings and other
equipment;

f) carrying out of such other du-
ties and responsibilities as may
be necessary in the course of
each venture for the safe and
efficient running of the vessel,
the success of each venture and
the safety of those on board;
and

g) unloading, processing and
packaging of the product for the
proper marketing of the prod-
uct.

6 Personal Expenses
6.1 Fisherman’s Equipment

A Fisherman shall supply, provide or
obtain at their own expense for each
venture the following—

a) wet weather gear and protective
footwear;

b) the relevant professional fishing
licenses and any certificates or
qualifications necessary to
comply with his duties as speci-
fied in this agreement;

c) personal accident insurance of
the type and of the amount
specified by the owner;

d) telephone calls;
e) bed linen, towels, clothes and

toiletries;

f) food and drink to be consumed
during each venture; and

g) laundering of all clothing.
6.2 Insurance

If in the opinion of the owner a Fisher-
man is unable to produce sufficient
documentation to verify the existence
of current insurance of the type speci-
fied in clause 6.1(c) then the owner
may effect such insurance on behalf of
the Fisherman and any expenses in-
curred by the owner in effecting such
insurance shall be deducted from the
Fisherman’s share of the sale proceeds
calculated under clause 4.3.

6.3 Alcohol/Illegal Substances
a) At the Skipper’s absolute dis-

cretion the Fisherman may
consume limited amounts of
alcohol whilst on board the ves-
sel, provided that such
consumption will not interfere
with the performance of the
fisherman’s duties as specified
in this agreement.

b) The Fisherman shall not carry
drugs of any nature upon the
vessel, unless the fisherman
prior to the venture verifies to
the satisfaction of the owner
that the drugs are required for
genuine medical purposes.

7 No Employer/Employee Relationship
a) Nothing contained in this agree-

ment shall create the
relationship of partnership or
employer and employee be-
tween the owner and the
fisherman.

b) The owner shall not be liable
to make payment for, or on be-
half of, or provide to the
fisherman holiday pay, sick pay,
long service pay, superannua-
tion contributions or any like or
ancillary(sic) benefits.

8 Indemnity
a) The fisherman shall be respon-

sible for, and shall indemnify
the owner against liability for,
all loss, damage or injury to
persons or property caused by
the conduct of the fisherman.

b) The amount of all claims, dam-
ages, costs and expenses which
may be paid, suffered or in-
curred by the owner in respect
of any loss, damage or injury
caused by the conduct of the
fisherman shall be made good
at the fisherman’s expense and
may be deducted from any
moneys due or becoming due
to the fisherman.

9 Property
a) The fisherman acknowledges

that he has no right, property or
interest in the vessel, equipment
or license.

b) The fisherman shall not offer,
attempt to offer, assign, pledge,
mortgage, let, hire, or otherwise
part with, or attempt to part
with, possession of the vessel,
equipment or license or any part
thereof.
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10 Termination
10.1 Immediate Termination

The owner may terminate this agree-
ment with the fisherman at any time
without prior notice if the fisherman
is—

a) guilty of any dishonesty, seri-
ous misconduct or serious
neglect of duty;

b) in breach of any of the terms of
this agreement; or

c) refuses to comply with any rea-
sonable instructions or
directions given by owners or
its representatives.

10.2 Termination with Notice
a) Subject to clause 10.1 this

agreement may be terminated
by either party, by giving not
less than fourteen (14) days
written notice to the other party.

b) If this agreement is terminated
by the fisherman giving less
than fourteen days written no-
tice to the owner then an
amount representing that which
the owner considers equal to the
value of the last two (2) weeks
worth of the fisherman’s profit
(or such lesser amount as the
owner considers appropriate)
may be forfeited at the owner’s
absolute discretion, as compen-
sation for the fisherman giving
such short notice of termina-
tion.

11 No Assignment
This Agreement is personal and shall
not be assigned without the consent of
the other party.

12 Jurisdiction
This agreement shall be construed and
take affect in accordance with the laws
of Western Australia. Each of the par-
ties submits to the Jurisdiction of the
courts of Western Australia.

13 Entire Agreement
This Agreement supersedes all previ-
ous agreements in respect of its subject
matter and embodies the entire agree-
ment between the parties.

SCHEDULE
Item 1
FISHERMAN: ALLAN GREIG
ADDRESS: 56 PADBURY WAY, KARRATHA
TFN: 157 711 005 TELEPHONE: 851941
Item 2
BANKING DETAILS—
BANK: BRANCH—
BSB NO: ACC. NO—
Item 3
VESSEL: SAMARRA II
TYPE OF FISHING: FISH TRAWL
Item 4
PERIOD From 1/7/97   to     /  / 19
Item 5
FISHERMAN’S PERCENTAGE
ENTITLEMENT: 20%
Item 6
OPERATING EXPENSES: 20% of $6.00 Per hour or

such other hourly rate as determined by the Owner from time
to time.”

Applicant’s Duties
4 The Applicant testified that he has been working as a

fisherman on fishing trawlers in the Karratha region since
July 1996 and he principally worked for two companies,
the Respondent and another body called Westmore
Seafoods. He said that both companies paid him pursuant
to a share fishing arrangement whereby, prior to the
introduction of the Pay As You Go (“PAYG”) tax system,
he could choose whether he had income tax deducted
from his fishing proceeds.

5 The Applicant testified that since 1996 he has worked for
the Respondent on about 15 or 16 occasions. As I
understand his evidence it is that he would work for a
series of trips and when he felt he needed a break would
cease working for the Respondent. He said fishing was a
year-round job and sometimes the vessel would return to
sea the same day it arrived. He said that sometimes he
worked every day for up to seven or eight months.
Consequently, from time to time he would become burnt
out and would need a break. He would inform the skipper
that he wanted some time off. He testified that if the
skipper did not agree, the skipper would say to him, “See
you later”, which the Applicant understood to mean that
the skipper was terminating his employment on the
grounds that he was not available to work the next trip.
He said that sometimes the skipper concerned would agree
to a break and the Applicant would arrange a relief
deckhand to replace him whilst he had a break. He said
that if the skipper did not like the replacement he would
say, “See you later then”. He would then have a rest or
work for the other fishing company. The Applicant said
that on each occasion when he was re-engaged by the
Respondent he obtained work after making enquiries of
the skippers of the boats whether work was available. On
other occasions he would work for the Respondent
carrying out onshore processing and Ms Carmel Howarth,
the Respondent’s Office Assistant, or Mr Graham
Fauntleroy, the Respondent’s Foreman, would ask if he
wanted work fishing when a particular skipper was
looking for crew. If interested he would go and see the
skipper and ask if he had work.

6 The Applicant said that he was an experienced fisherman
and that he often trained other fishermen. He said his job
was simple and straightforward, whereby it would take
usually about a week for most newcomers to become
proficient. He said his duties were to put the trawling
lines out and pull them back in. His other duties were to
maintain the vessel for cleanliness, pack the fish into
groups of species and to ensure the fishing gear was
properly maintained. Once the vessel arrived back into
port his duties were to work with the other fishermen to
unload the catch and to ready the vessel for the next fishing
trip. When they returned to port the Respondent would
arrange for a truck and other equipment to be available to
unload the catch. The skipper and crew would then obtain
fresh supplies and return to sea.

7 The Applicant readily conceded in cross-examination that
the skipper hired and fired all the fishermen. Further, that
the skipper had the control of the vessel and method of
work, in that the skipper determined when the vessel was
to go to sea and where the boat would fish and how long
the boat would be at sea. Mr Kraus, however, testified
that the skippers can select anyone to work as fishermen
providing that they are prepared to sign a share fishing
agreement. He said that it does not concern him who the
skipper engages but that he retained the power to veto a
skipper’s decision if the skipper picked someone who
had, in the past, run a boat aground and/or put peoples’
lives in danger.

Terms of engagement
8 At the outset of the hearing the Respondent claimed that

all of the terms of the 1997 agreement applied to the
Applicant’s engagement in 2000. However in cross-
examination when it was put to Mr Kraus that the
Applicant was not at any time paid 20% of the beach
price in accordance with the 1997 agreement, he said that
the 1997 agreement “does not read like it should” and
that the agreement was incomplete, as the Applicant was
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not paid 20% of the value of the catch but a percentage of
30% of the value of the catch. In any event it is not in
dispute that at the time the Applicant was engaged to work
in mid-2000, his remuneration was determined by the
skipper of the vessel. The skipper and the fishermen
collectively received from the Respondent (as payment
for each fishing trip) 30% of the beach price of the value
of the catch, less operating expenses. The Respondent’s
share was always 70%. The 30% was divided between
the skipper and his crew, which usually consisted of three
fishermen (deckhands). The skipper would advise Ms
Howarth of the percentage each fisherman was to receive
of the 30% after the completion of each fishing trip.
Consequently it emerged that apart from the provisions
that relate to remuneration in the Schedule to the 1997
agreement, the Respondent contends that at all material
times the terms of the 1997 share fishing agreement
applied to the engagement of the Applicant. The Applicant
contends however, that the terms of the 1997 Agreement
did not apply in 2000 as he had entered into a new
agreement some time in 1998. He, however, says that
although he thought that the 1998 agreement was
somewhat shorter, the terms of that agreement in respect
of percentages of the catch, insurance and contribution
to expenses were the same. The Respondent says that
despite requests to do so, the Applicant had not provided
to it a signed agreement since the 1997 document was
executed.

9 Documents were produced at the hearing that showed
that between 7 July 2000 and 15 November 2000 the
Applicant completed nine fishing trips. He was paid
18.3% of 30% of the catch, less expenses on one occasion
and on all other occasions he was paid 20% of 30% of
the catch, less expenses. The beach price of the fish is set
by the Respondent from time to time. The beach price is
determined by the Respondent after having regard to the
average sale price of each species, less an amount for an
estimate of spoilt fish (which cannot be sold). Mr Kraus
testified that operating expenses are reviewed regularly
and are calculated by having regard to the costs of
operating the fishing trawler, in particular, the cost of
fuel, oil, filters, liners, bait and other equipment.

10 The Applicant and others who enter into share fishing
arrangements with the Respondent are paid for each trip.
It appears from the documents tendered into evidence
that most trips are for an average period of seven days.
Some trips are longer and some are shorter. The operating
expenses are calculated in accordance with the terms of
the share fishing agreement in that the operating expenses
are calculated over the number of hours the vessel is used
to complete a fishing trip. Each member of the crew is
paid on return to port for the previous trip. The Applicant,
along with other crew members, was provided with a crew
share summary on receipt of the proceeds of each trip. In
the crew share summaries tendered on behalf of the
Applicant, the documents show that from the share
percentage of the catch, deductions were made for PAYG
tax calculated at the rate of 20%. Other deductions were
made for stores and any employee recoveries (such as
loans, telephone expenses, licence and accident
insurance). Any GST paid on items such as stores were
shown as a separate calculation.

11 Prior to the commencement of each trip the skipper was
provided with a blank cheque for the purchase of stores
for the trip. The skipper and the fishermen place an order
for their stores at a local shop and payment for those stores
is made with the Respondent’s cheque. When the crew
share calculations are made the Respondent makes a
deduction from each one of the crew members for the
value of shared stores. Where stores are acquired for a
single crew member, those stores are charged separately.
On occasions the Applicant received cash advances
against a trip and that advance was deducted from
subsequent payments.

12 The Applicant, along with all other fishermen on each of
the Respondent’s vessels, was required to have a
fisherman’s licence. The licence was arranged by the
Respondent and the cost of the licence was deducted from
the crew share proceeds. No qualifications or experience

are required to obtain a licence. The Applicant was also
required to provide his own protective footwear, namely
steel capped gumboots and to provide wet weather gear.
If any of these items were purchased by the Respondent,
the costs of those items were recovered from the Applicant
when he was paid his share of the proceeds of a trip.

13 Prior to the introduction of the PAYG tax system the
Respondent did not deduct any income tax from the
Applicant’s trip payments, as the Applicant had signed
an Australian Tax Office Reportable Payments
Declaration. Ms Howarth, testified that the Reportable
Payments Declaration applied to the fishing industry and
allowed companies not to make tax deductions from
payments to fishermen. A Reportable Payments
Declaration, signed by the Applicant on 6 December 1996,
was produced in evidence to the Commission. That
document provides information as to the Applicant’s
address, date of birth and telephone numbers. The form
also provides similar details in relation to the Respondent
as “Payer”.

14 Ms Howarth testified that with the introduction of the
new PAYG tax system the Respondent received a “ruling”
from the Council that all fishermen needed an Australian
Business Number (“ABN”). Ms Howarth advised the
Applicant that if he did not obtain an ABN he would
have to pay 48.5% income tax, which would be deducted
from his trip payments. The Applicant agreed to obtain
an ABN. The Applicant had some difficulty filling out
the forms, so Ms Howarth assisted him to complete the
necessary forms and the Applicant subsequently obtained
an ABN. In his application for an ABN the Applicant
states that he was an individual as opposed to a sole trader
and that his main trading name is Allan Greig. Under the
heading “Business Activity Details”, and in answer to
the question “Describe the circumstances which led you
to apply for a business registration”, it is written “Crew
share fishing”. The form also stated that he started a
business on 9 July 2000 and the main industry is fishing,
whereby the main activity from which he derives the
majority of his business income is share fishing. In the
declaration section of the form, the Applicant declared
that he was carrying on an enterprise and certified that
the information given in the application is accurate and
complete. It is apparent from the crew share summaries
that the Applicant was not highly paid for his efforts.
Further, on each occasion the Applicant terminated his
engagement with the Respondent he had no goodwill nor
did he attain any asset. Whilst the terms of the 1997
agreement contemplates that the Respondent has what
could be characterised as an option to purchase the catch,
in practice the catch from each trip was dealt with by the
Respondent as its own.

15 In the Applicant’s Application he says that he commenced
work in July 2000 and his employment was terminated
on 16 November 2000. The Applicant agreed that he had
had two breaks during that period of time. His crew share
summaries show that he was engaged on the following
trips—

2 July 2000 — 7 July 2000
8 July 2000 — 14 July 2000
23 July 2000 — 27 July 2000
4 September 2000 — 11 September 2000
16 September 2000 — 24 September 2000
25 September 2000 — 3 October 2000
5 October 2000 — 12 October 2000
15 October 2000 — 22 October 2000
2 November 2000 — 10 November 2000
11 November 2000 — 14 November 2000

It appears from the crew share summaries that the
Applicant did not work for the Respondent from 28 July
2000 until 4 September 2000 or from 23 October 2000
until 2 November 2000.

Legal Principles
16 It is not for the Respondent to show that the Applicant

was not an employee but for the Applicant to show, on
the balance of probabilities, that he was an employee (The
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Western Australian Builders’ Labourers, Painters and
Plasterers Union of Workers v R B Exclusive Pools Pty
Ltd t/as Florida Exclusive Pools (1996) 77 WAIG 4 at 8
per Fielding SC).

17 I observed in Howe v Intercorp Services Pty Ltd trading
as West Vision Painting Company [2001] WAIRC 2643
at [24] and [25]; (2001) 81 WAIG 1212 at 1214 that—

“The relationship of employer and employee is a con-
tract of service where an employee contracts to
provide his or her work and skill (typically to en-
able an employer to achieve a result). An independent
contractor works in his or her own business on his
or her own account. Whilst the authorities do not
establish a conclusive test for determining whether
a person is an employer, regard must be had to the
whole of the relationship. In Stevens v Brodribb
Sawmilling Co Pty Ltd (1986) 160 CLR 16 Mason J
at 24 and Wilson and Dawson JJ at 36 held that a
prominent factor is the degree of control which the
person (who engages the other) can exercise over
the person engaged to perform work. The High Court
also held that the existence of control is not the sole
criteria, other relevant matters include, but are not
limited to, the mode of remuneration, the provision
and maintenance of equipment, the obligation to
provide exclusive services, provision for holidays,
deduction of income tax, delegation of work, the right
to suspend or dismiss, the right to dictate the place
of work and hours of work. Further, Mason J in
Stevens v Brodribb Sawmilling Co Pty Ltd at 26 to
27 also observed that in some cases the organization
test can be a further factor to be weighed (along with
control), in deciding whether the relationship is one
of employment or of independent contractor. The
organization test is whether the party in question is
carrying on the business, in the sense of carrying it
on for himself or on his own behalf and not for a
superior (Montreal v Montreal Locomotive Works
[1947] 1 DLR 161 per Lord Wright at 169).
Whilst regard can be had to whether the parties re-
garded their contractual relationship one of
employee/employer or independent contractor, if the
evidence shows otherwise the parties cannot alter
the truth of that relationship by putting another la-
bel on it (Massey v Crown Life Insurance Co (1978)
1 WLR 676 and Narich Pty Ltd v Commissioner of
Pay-Roll Tax (1983) 2 NSWLR 601).”

18 The distinction between an employee and an independent
contractor is “rooted fundamentally in the difference
between a person who serves his employer in his, the
employer’s, business, and a person who carries on a trade
or business of his own” (Marshall v Whittaker’s Building
Supply Co (1963) 109 CLR 210 per Windeyer J at 217;
see also Northern Sandblasting Pty Ltd v Harris (1997)
188 CLR 313 per McHugh J at 366; approved by Gleeson
CJ, Gaudron, Gummow, Kirby and Hayne JJ in Hollis v
Vabu Pty Ltd [2001] HCA 44 at [40]; (2001) 181 ALR
263 at 275).

19 The notion of “control” and its adjustment to the
circumstances of contemporary life was recently re-
considered by the majority of High Court in Hollis v Vabu
Pty Ltd [2001] HCA 44 at [43-44]; (2001) 181 ALR 263
at 276; where Gleeson CJ, Gaudron, Gummow, Kirby
and Hayne JJ observed—

“… In Humberstone [62], Dixon J observed that the
regulation of industrial conditions and other statutes
had made more difficult of application the classic
test, whether the contract placed the supposed em-
ployee subject to the command of the employer.
Moreover, as has been pointed out [63]—

‘The control test was the product of a predomi-
nantly agricultural society. It was first devised
in an age untroubled by the complexities of a
modern industrial society placing its accent
on the division of functions and extreme spe-
cialisation. At the time when the courts first
formulated the distinction between employ-
ees and independent contractors by reference

to the test of control, an employer could be
expected to know as much about the job as
his employee. Moreover, the employer would
usually work with the employee and the test
of control and supervision was then a real one
to distinguish between the employee and the
independent contractor. With the invention and
growth of the limited liability company and
the great advances of science and technology,
the conditions which gave rise to the control
test largely disappeared. Moreover, with the
advent into industry of professional men and
other occupations performing services which
by their nature could not be subject to super-
vision, the distinction between employees and
independent contractors often seemed a vague
one.’

It was against that background that in Brodribb [64]
Mason J said that, whilst these criticisms might read-
ily be acknowledged—

‘the common law has been sufficiently flex-
ible to adapt to changing social conditions by
shifting the emphasis in the control test from
the actual exercise of control to the right to
exercise it, ‘so far as there is scope for it’, even
if it be ‘only in incidental or collateral mat-
ters’: Zuijs v Wirth Brothers Pty Ltd [65].
Furthermore, control is not now regarded as
the only relevant factor. Rather it is the total-
ity of the relationship between the parties
which must be considered.’ “

Terms of the contract
20 It is necessary to ascertain the terms of the contract so

that the benefits and obligations can be ascertained. In
Sargant v Lowndes Lambert Australia Pty Ltd [2001]
WAIRC 2603 at [67]; (2001) 81 WAIG 1149 at 1155, the
President observed—

“It is always necessary, if a contract is relied upon,
to determine the terms of a contract (whether it is an
employment contract or any other contract) (see Re
Transport Workers Union of Australia (1993) 50 IR
171 at 196 per Munro J). A contract may be oral or
in writing, partly oral and partly in writing, the con-
tractual terms may be express or implied, there may
be a series of contracts, and indeed the written terms
of the contract may not reflect the substance of the
agreement between the parties. There may be terms
of the contract derived from custom and usage too
(see Macken, McCarry & Sappideen The Law of
Employment 4th edition, at page 94).”

21 In this matter the parties agree that the Applicant and the
Respondent entered into a share fishing agreement in
1997. The terms of that agreement purported to be
indefinite, however, prior to July 2000 the Applicant
worked for the Respondent for several separate periods
of time. Whilst the Applicant contends that he signed
another agreement in 1998, a copy of that document has
not been produced. The Applicant says he has no copy
and the Respondent says that the Applicant did not execute
a written agreement after 1997. However, both parties
agree that except in relation to arrangements as to payment
of tax and payment of the share of the catch, the terms of
engagement in 2000 were those reflected in the 1997
agreement. Accordingly, I find that the terms of
engagement were partly in writing, partly oral and partly
by custom and usage. In particular, the terms of the 1997
agreement applied except—

(a) for the terms as to payment of tax, which by oral
agreement, the Applicant agreed to obtain an ABN
and pay 20% income tax from his share of the
proceeds of the catch;

(b) as to the percentage of the proceeds of the catch,
whereby the Applicant’s percentage share was de-
termined by the skipper of the vessel.

Purpose of entering into the share fishing arrangement
22 Mr Kraus testified that the reason why his company enters

into share fishing agreements is because that is the way
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the industry operates. He said that the benefit to his
company in entering into these arrangements is that the
Respondent does not engage employees with all the
constraints associated with the relationship of employer
and employee.

Estoppel
23 The Respondent in written submissions argues—

“114 By signing the share fishing agreement and com-
plying with most of its terms, the applicant created
or confirmed an assumption of fact that the re-
spondent held that the parties were in a
relationship other than one of employer and em-
ployee. To assert, in this application, that at all
material times during his relationship with the
respondent, he was an employee, is an unjust
department from that assumption.

115 The applicant by his conduct in signing the share
fishing agreement, wilfully caused the respond-
ent to believe that the applicant considered
himself to not be in a relationship of employment
with the respondent.

116 The respondent adopted the assumption that the
parties were not an employer and employee rela-
tionship because that is the design of the share
fishing agreement and the applicant signed the
share fishing agreement.

117 The respondent clearly would not have engaged
the applicant if it had known that he would con-
sider himself to be an employee. Therefore, the
respondent acted or abstained from acting that a
detriment will be suffered if the applicant is af-
terwards allowed to set up rights inconsistent with
the assumption.

118 The applicant clearly played a part in the adop-
tion or persistence in the assumption of the
respondent so that freedom to act otherwise than
in a manner consistent with it, would be unfair or
unjust.

119 The detriment to the respondent is that proceed-
ings for unfair dismissal and/or contractual
benefits could be brought against it and, offences
under taxation and other laws may be pursued.”

24 To make out an argument that the Applicant should be
estopped from claiming in these proceedings that he was
an employee of the Respondent, there must be evidence
that the Applicant caused the Respondent to adopt or
accept the assumption that the Applicant was not an
employee (see Grundt v Great Boulder Pty Gold Mines
Ltd (1938) 59 CLR 641 per Dixon J at 674). The
Respondent’s argument fails at the outset as the evidence
establishes that the Respondent caused the Applicant to
enter into the share fishing agreement, the terms of which
were determined by the Respondent and were put to the
Applicant on the basis that if he did not enter into the
agreement he could not go to sea.

Authorities that have considered the effect of share fishing
arrangements
25 Both counsel referred to authorities where members of

this Commission and Judicial Registrar Ritter of the
Industrial Relations Court have reached different
conclusions in respect of share fishing arrangements.

26 Counsel for the Respondent referred the Commission to
a number of cases where skippers of vessels who have
entered into share fishing agreements have been found
by members of this Commission to be independent
contractors and not employees (McGowan v Ultra-Sonic
Holdings Pty Ltd (1991) 71 WAIG 2380; Heron v White
Caps Fishing Company Pty Ltd (2000) 80 WAIG 398;
Inglis v Nor-West Seafoods Pty Ltd (1990) 70 WAIG
4138). The Applicant’s counsel referred to two authorities
where a contrary conclusion was reached. One of the
decisions is a decision of this Commission. In Geikie v
Orchard Holdings (1991) 72 WAIG 380 Commissioner
Parks held that a skipper who entered into a share fishing
agreement was an employee of the owner of the vessel.
In Davy v Cray Holdings Pty Ltd unreported IRCA No.
127/96, Ritter JR held that a deckhand who had entered

into a share fishing agreement was an employee of the
owner of the vessel.

27 In my view, in each of the cases referred to by counsel by
the Respondent the factual circumstances were different to
the facts of this matter. In McGowan v Ultra-Sonic Holdings
Pty Ltd, the owner of the vessel had no control over the
task of fishing. In particular, the written share fishing
agreement did not reserve any right to the owner to give
any directions to the skipper. The skipper was required to
supply at his own expense, ropes, floats and buoys for the
duration of the cray fishing season. Further, there was
evidence before the Commission that the deckhand, who
was also the director/secretary of the owner of the vessel,
was unable to direct the skipper to operate the boat in deep
water. In Heron v White Caps Fishing Company Pty Ltd,
the reasons for decision reveal that the express terms of the
share fishing agreement did not provide for the owner of
the vessel to exercise any control over the skipper or the
crew. Nor was there any evidence before the Commission
in that matter that the owner of the vessel was entitled to
exercise any such control. In Inglis v Nor-West Seafoods
Pty Ltd, the applicant was engaged to work as a skipper
pursuant to a share fishing agreement for the 1990 prawning
season. He did not however, commence work. Whilst the
agreement entered into by the applicant in that case was
similar to the agreement entered into by the Applicant in
this matter, the Applicant in that case was engaged as the
skipper of the vessel. He was expressly empowered to
employ his own crew and required to enter into a written
crew contract between himself as skipper and each crew
member. The skipper was also required to maintain the
vessel during the season and the owner of the vessel had no
right to direct the skipper in relation to the performance of
his work.

Relevant matters
Control
28 Whilst the Respondent did not as a matter of practice

exercise control over the Applicant’s work by giving any
directions to the Applicant as to how he carried out his
work, the Respondent expressly retained the right to
terminate the Applicant’s engagement if he refused to
comply with “any reasonable instructions or directions
given by the Respondent or its representatives” (see clause
10.1(c) of the 1997 agreement).

Obligation to Work
29 Whilst engaged the Applicant was required to make

himself available to work each trip. He however could, if
the skipper agreed, arrange short term relief.

Remuneration
30 The Applicant was paid for each trip to sea and tax was

deducted at the rate of 20% on the basis that the Applicant
was carrying on his own enterprise. Pursuant to clause
7(b) of the share fishing agreement the Applicant is not
entitled to be paid annual leave, sick leave, long service
leave or superannuation.

Stated Intention of the Parties
31 Clause 7(a) of the 1997 agreement provides that nothing

contained in the agreement shall create the relationship
of employer and employee between the Applicant and
the Respondent. It is notable that the terms of the contract
were not negotiated between the parties. Further Mr
Kraus’ evidence establishes that the reason why the
Respondent entered into the agreement was to avoid the
constraints of an employment relationship.

Provision of Equipment
32 The Applicant was required to provide or pay for wet

weather clothing and protective clothing. He was also
required to provide his own bedding and other personal
items.

Whether conducting own business
33 The Respondent arranged for the Applicant to keep

current a fisherman’s licence, the cost of which was
deducted from trip proceeds paid to the Applicant. The
Applicant was required to hold personal accident
insurance of the type and amount specified by the
Respondent. In practice the Respondent arranged this
insurance on behalf of the Applicant. Pursuant to s.17 of
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the Workers’ Compensation and Rehabilitation Act 1981,
the Applicant engaged is excluded from claiming workers’
compensation for disabilities covered by the workers’
compensation legislative scheme.

34 The Applicant essentially provided his manual labour
exclusively to the Respondent from time to time. When
each engagement ceased the Applicant retained nothing
of value from the venture. As his counsel, Mr Chilvers,
submitted, the Applicant did not build any asset or
goodwill. He was a price taker, whereby others determined
how much he was paid for his manual labour. In particular,
he had no right to determine or negotiate the sale of any
seafood caught by his efforts. Consequently, it is apparent
that he did not carry on a business for himself but did so
for the Respondent.

Conclusion
35 Whilst the matters considered under the heading

“Remuneration” and clause 7(a) of the 1997 Agreement
are not indications of an employment relationship, when
all the matters are considered, I am satisfied that at all
material times the Applicant was an employee of the
Respondent.

2001 WAIRC 04222
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ALLAN JOHN GREIG, APPLICANT

v.
KRAUS FISHING COMPANY PTY
LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED MONDAY, 26 NOVEMBER 2001
FILE NO APPLICATION 2028 OF 2000
CITATION NO. 2001 WAIRC 04222
_______________________________________________________________________________

Result Declaration that the Applicant was an
employee working under a contract of
service.

Representation
Applicant Mr A Chilvers (of counsel)
Respondent Mr D Howlett (of counsel)
_______________________________________________________________________________

Order.
HAVING heard Mr Chilvers on behalf of the Applicant and
Mr Howlett on behalf of the Respondent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act 1979 hereby;

DECLARES that Mr A J Greig (“the Applicant”) was
engaged by Kraus Fishing Company Pty Ltd (“the Re-
spondent”) as an employee.

(Sgd.) J.H. SMITH,
[L.S.] Commissioner.

2001 WAIRC 04180
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES DAWN ELIZABETH HARLEY,

APPLICANT
v.
JASGOLD HOLDINGS T/A
RINGCRAFT JEWELLERS,
RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED MONDAY, 19 NOVEMBER 2001
FILE NO APPLICATION 1150 OF 2001
CITATION NO. 2001 WAIRC 04180
_______________________________________________________________________________

Result Applicant awarded notice payment
Representation
Applicant Mr D Clarke as agent
Respondent Mr P Amey
_______________________________________________________________________________

Reasons for Decision.
1 This is an application made pursuant to section 29(1)(b)(i)

of the Industrial Relations Act, 1979 (the Act). The applicant
Mrs Dawn Elizabeth Harley claims that she was unfairly
dismissed on Thursday, 7 June 2001. The respondent’s
business is a jewellery shop which the owner Mr Gregory
Paul Amey says specialises in design. The applicant says
she worked as a shop assistant and book-keeper in the
business since 1993. The business employed the applicant
and Ms Louise Symonds who shared a job. An apprentice
was also employed. In her application she says she worked
25 ½ hours per week at a rate of $14.53 per hour.

2 Her evidence is that her regular hours were Monday,
Tuesday and Wednesday from 8.30am to 5pm. However,
she says that she worked whenever she needed to fill in.
Exhibits DEH 1A to DEH 1H show her earnings in group
certificates from 1994 to 2000. She says she filled a part
time position but was paid as a casual receiving a casual
loading, and chose this to have extra money in hand. In
doing so she says that she chose to forego holiday pay
and sick pay.

3 The applicant was directed, by letter of the Commission,
to quantify her claim following the conference on 19 July
2001. The applicant filed these particulars on 27 July 2001
and stated—

“The applicant in this matter Mrs Dawn Elizabeth
Harley is seeking a satisfactory redundancy payment
of no less than 2 weeks for each year of service, thus
amounting to a minimum claim of $2,964.12.”

The applicant at hearing sought a finding of unfair
dismissal and an order for $5,085.50 being a redundancy
payment of 2 weeks for every year of service. The length
of service being 7 years. The applicant at hearing also
sought leave to add to the claim and this was not granted.
The applicant having been put on notice by the
Commission to specify their claim, having done so, and
now seeking to improve that on the day of hearing without
any prior notification. The claim for redundancy is the
same except that the calculated amount is substantially
different. The respondent does not challenge the hours
and hourly rate stated in the application and stipulated
above. The respondent does challenge the length of
service of the applicant with the named company.

4 The applicant says she spoke to Mr Amey by telephone
on Thursday, 7 June 2001. He asked her whether she
would be coming to the shop on Friday, 8 June 2001 to
collect her pay. This is something she normally did. Mr
Amey wanted to meet with her the next day. Mrs Harley
said that she could not guarantee whether she would be
in. The applicant wanted to speak to Ms Symonds
regarding payment of some goods she had ordered. Mr
Amey said that he would ask Ms Symonds to call the
applicant, and that they would talk the next day.

5 When Ms Symonds rang the applicant, Mrs Harley asked
her whether the business was having problems again. Ms
Symonds said it was worse than that and the applicant
says she said jokingly, “am I going to get the sack” and
Ms Symonds replied, “yes”. The applicant says she was
distraught at that point and spoke to her husband who
rang Mr Amey. She says her husband indicated to Mr
Amey that she thought she was to be dismissed. Her
husband advised Mr Amey that she would not be in on
Friday as she was too upset. However, she would be in
on Saturday to collect her possessions. She says on Friday
she asked Ms Symonds for a letter of dismissal so that
she could collect her superannuation monies. On Saturday
she went to the respondent’s premises to collect the letter
of dismissal, her possessions and to pay for the goods
that had been made for her. She received the letter from
Ms Symonds [Exhibit LS1]. Mrs Harley describes the
working relationship at the respondent’s business as “a
big family” where problems were freely discussed.

6 Mrs Harley says she was astonished and distraught at her
termination and has suffered considerably since that time.
Her evidence is that she then sought employment in three
positions since her termination. She has been unsuccessful
as she could not supply Mr Amey as a referee given the
application she has made against him. She believes that
Mr Amey’s wife is now doing her job and believes that
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her position was made redundant. Under cross-
examination Mrs Harley agreed that she was not formally
dismissed by Mr Amey. However, she says that Mr Amey
told Ms Symonds and told her husband that she was to
be dismissed.

7 Evidence was also given for the applicant by Ms Louise
Symonds. Ms Symonds says that she has been a shop
assistant and book-keeper with the respondent for many
years. She wrote the letter of termination [Exhibit LS1]
because the applicant came in on Saturday and asked for
her letter of termination to get her superannuation. She
was not instructed by Mr Amey or given permission to
do this Ms Symonds did not think she needed permission.

8 In relation to the conversation with Mrs Harley on
Thursday, 7 June 2001, Ms Symonds says that Mr Amey
had advised her that Mrs Harley was to be dismissed and
she asked him to take Mrs Harley for a coffee to discuss
it. When she spoke to Mrs Harley, Mrs Harley asked her
if she was going to be fired and Ms Symonds says, “yes
but it was purely to do with the finances of the business
and Mr Amey hoped that she would be reinstated”. Ms
Symonds says that she thought the dismissal was Friday,
8 June 2001 and that is why she put that date on the letter.
She did not give the letter a thought at the time and
believed that if business had picked up the applicant would
have been reinstated.

9 Mr John Edward Harley, husband of the applicant, gave
evidence that on 7 June 2001 his daughter called him to
tell him that Mrs Harley was upset and asked him to come
home. He says his wife asked him to ring Mr Amey to
tell him that she would not be in on Friday as she was too
upset. Mr Harley said to Mr Amey, “I know she is being
dismissed” and Mr Amey replied that it was either that or
we all go down. Mr Harley says that his wife has been
very upset ever since the termination and suffered
headaches or migraines daily. Mr Harley confirmed that
his wife had been asked to come in on the Friday.

10 Mr Amey gave evidence that Ringcraft Jewellers was
financially untenable and was being wound up. He says
two weeks prior to Mrs Harley leaving he had to reduce
the hours to cope with the financial difficulties. He says
that the staff were always kept fully informed of the
difficulties. He had options of dismissing the applicant
or rotating jobs or perhaps some other solution. He had
intended to speak to Mrs Harley on the Friday but the
matter got out of hand and resulted in abusive telephone
calls. Mr Amey says that no formal notice of termination
or discussion ever took place. Under cross-examination
Mr Amey says that he actually never made up his mind to
terminate and could have changed his mind following
discussion with Mrs Harley. When he was asked by Mr
Harley on the Thursday whether Mrs Harley was to be
dismissed, he indicated that it was on the cards. In relation
to the letter written by Ms Symonds, he said he did not
know about that letter until a conciliation conference in
the Commission. He hoped that Mrs Harley would turn
up for work on the Monday and when she did not, Ms
Symonds suggested he give her a couple of days to calm
down. He then received the unfair dismissal application.
When questioned about why he had not attempted to
correct the situation Mr Amey responded that Mrs Harley,
in terminating herself, had effectively given him what he
wanted. Mr Amey says that Mrs Harley was a casual
employee under the Shop and Warehouse Award as she
wanted to be paid that way.

11 In closing argument, on behalf of the applicant, Mr Clarke
says that there was a dismissal as Mr Amey had indicated
to Ms Symonds that he was intending to dismiss Mrs
Harley. He confirmed his intentions with Mr Harley when
Mr Harley “broke the ice” by raising that with him. At
that time Mr Amey did not correct the view, and in doing
so was the architect of the termination through other
people. Mr Clarke says that in all the circumstances Mrs
Harley did not receive a fair go (Undercliffe Nursing Home
-v- Federated Miscellaneous Workers’ Union of Australia,
Hospital, Service and Miscellaneous, WA Branch 65
WAIG 385), procedural fairness was not afforded to her
(Shire of Esperance -v- Peter Maxwell Mouritz 71 WAIG
891) and the absence of a redundancy payment was an

aspect of the unfairness (Frederick John Rogers v Leighton
Contractors (1999) 79 WAIG 3551). In light of the Rogers
and Leighton decision he says that two weeks for every
year of service as a redundancy payment should be
awarded, to be paid to the applicant.

12 I do not find credibility a serious issue in this matter. Mr
Clarke would have the Commission believe that Mr
Amey’s evidence is not credible. I find that the reverse is
true and that Mr Amey was a credible witness who under
substantial cross-examination honestly and consistently
gave an account of what he believed happened. Likewise
I consider the other three witnesses gave an honest account
of what they considered happened. Based on the evidence
I make the following findings—

a. The respondent’s business was in financial diffi-
culty, and Mrs Harley knew this to be the case.

b. Mr Amey intended to discuss with Mrs Harley
her termination on Friday, 8 June 2001 and ex-
plain the options he had considered.

c. Ms Symonds told Mrs Harley on Thursday, 7 June
2001 she was to be terminated, having gleaned
this impression from Mr Amey.

d. The termination was to be temporary depending
on the financial position of the business.

e. On Thursday, 7 June 2001, Mr Harley put to Mr
Amey that Mrs Harley was to be dismissed and
Mr Amey said words to the effect, “yes it’s on
the cards”.

f. Mrs Harley took this to mean that she was to be
dismissed, having had the same advice from Ms
Symonds.

g. Mrs Harley asked Ms Symonds for a letter of ter-
mination and picked up this letter from the
respondent’s business on Saturday, 9 June 2001
without Mr Amey’s knowledge.

h. Mr Amey expected Mrs Harley to come in to the
business on Monday, 11 June 2001 and when she
did not, he did not make an attempt to contact
her on that day or subsequently.

i. The reason why Mr Amey did not contact Mrs
Harley was that he had got what he wanted,
namely, no employment of Mrs Harley at that
point in time due to his business’ financial cir-
cumstances.

j. Mrs Harley had made no attempt to speak to Mr
Amey following Thursday, 7 June 2001.

13 The circumstances in this matter are very unfortunate,
there being on all the evidence an employee-employer
relationship and a friendship. Mrs Harley refers to the
situation as being “one big family”. This is perhaps why
Mrs Harley has taken the cessation of her employment
so badly. That is not to underplay the financial strain
caused by the loss of employment. There are two key
issues to be determined, namely, was Mrs Harley a casual
employee and was a dismissal effected.

14 Mrs Harley on her own evidence and that of Mr Amey
was paid as a casual as she wanted to be paid at the higher
rate. Her hours were regular, namely full days Monday,
Tuesday and Wednesday. The applicant in her application
says she is under an award. The respondent in evidence,
uncontradicted, says he believes that the Shop and
Warehouse (Wholesale and Retail Establishments) State
Award 1977, No. R32 of 1976 applies to the employment
relationship. The nature of Mrs Harley’s duties would
certainly fall within the parameters of that award, which
applies throughout the State. The applicant was not under
a workplace agreement. What is less clear is whether the
respondent is covered by the industries contained in the
respondent’s schedule to the award. Without making a
finding to that effect, due to the inadequacy of evidence,
I consider that it is probable that the applicant’s
employment is subject to that award. Nevertheless that
award is an appropriate guide for her employment. Clause
7 of the award stipulates that a casual worker shall mean—

“A worker engaged by the hour and who may be
dismissed or leave the employer’s service at any
moment without notice and except as hereinafter
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provided shall not be engaged for more than 30 hours
per week in ordinary hours.

Notwithstanding the aforementioned a casual worker may
be engaged in ordinary hours for 38 hours per week for
periods not in excess of 4 consecutive weeks.”

15 Mrs Harley on the evidence worked in the business
regularly for more than 7 years. Clearly in terms of the
award she would fall within the categorisation of clause
8—Part-time Workers. That clause prescribes—

“Except as hereinafter provided, a part-time worker
shall mean a worker who may be engaged on any
day Monday to Saturday inclusive for a minimum
of twelve hours per fortnight, and a maximum of
sixty four hours per fortnight, with not more than
ten daily work commencements in any fortnightly
period. Provided that a part-time worker shall not
be engaged for less than three consecutive hours,
nor more than nine and half consecutive hours ex-
clusive of meal times on any one day, except as
provided by subclause (6) hereof.”

The award in clause 20—Contract of Employment and
Termination says in subclause 1(b) that—

“A full time or part time employee engaged for a
period of four consecutive weeks or less shall be
deemed a casual employee and be paid not less than
the minimum rates of wages contained in Clause 7.—
Casual Workers hereof.”

And in subclause 3(a) that—
“Full time and Part time employees

(i) Should an Employer wish to terminate a
full time or part time employee, the fol-
lowing period of notice shall be provided—

More than 5 years 4 weeks
(ii) Employees over 45 years of age with 2 or

more years continuous service at the time
of termination, shall receive an additional
week’s notice.

(iii) Where the relevant notice is not provided,
the employee shall be entitled to payment
in lieu. Provided that employment may be
terminated by part of the period of notice
and part payment in lieu.”

16 At clause 51 of the award—Redundancy, it stipulates—
“(1) This clause applies to employers who engage 15

or more employees at the time of any redundan-
cies.

(2) Discussions Before Terminations
(a) Where the employer has made a definite

decision that the employer no longer
wishes the job the employee has been do-
ing to be done by anyone and this is not
due to the ordinary and customary turno-
ver of labour and that decision may lead to
termination of employment, the employer
shall hold discussions with the employees
directly affected and with the union.

(b) The discussions shall take place as soon as
is practicable and shall cover, amongst
other matters, the reasons the proposed ter-
minations are required, measures to avoid
or minimise the terminations and measures
to mitigate any adverse effects of any ter-
minations on the employees concerned.”

“(4) Severance Pay
In addition to the period of notice provided in
Clause 20.—Contract of Employment and Ter-
mination, a permanent employee whose
employment is terminated for reasons set out
above shall be entitled to the following amount
of severance pay in respect of a continuous pe-
riod of service.
5 years and over 10 weeks’ pay”

It appears clear from the award and the circumstances of
her employment, that Mrs Harley’s employment is that
of part-time nature and not casual. It is trite to say that
the relationship cannot be made casual simply by calling
it so.

17 The next issue is whether a dismissal occurred. In
Mohazab v Dick Smith Electronics Pty Ltd (No 2) (1995)
62 IR 200 at p205, the Full Court of the Industrial
Relations Court of Australia said—

“termination at the initiative of the employer” in-
volves a “termination in which the action of the
employer is the principal contributing factor which
leads to the termination of the employment relation-
ship”.
“[A]n important feature is that the act of the em-
ployer results directly or consequentially in the
termination of the employment and the employment
relationship is not voluntarily left by the employee.
That is, had the employer not taken the action it did,
the employee would have been remained in the em-
ployment relationship”. See Macken, McCarry and
Sappideen’s Law of Employment 4th Edition page
227-228.

I consider it is clear from the evidence that the termination
of the employment was at the instigation of the employer
as he advised Ms Symonds of the termination. He did
not correct Mr Harley when it was suggested to him, and
he did not follow up with Mrs Harley at a later day to
correct the situation if it was a misapprehension because
he had got what he wanted. It may appear that the
applicant through her own actions abandoned her
employment. However, Mr Amey’s own evidence does
not substantiate that claim. He had to terminate her
services and did not act so as to do otherwise. This is so
even if he did not, through the applicant’s own actions,
have the opportunity to advise her directly or to discuss
the matter with her.

18 Given that, I would find that Mr Amey has dismissed
Mrs Harley; the effective date being 7 June 2001. The
difficulty I have is whether the dismissal is unfair or
otherwise. The Commission should only interfere with
the right of the employer to terminate the services of an
employee, if that right has been exercised in such a fashion
as to be considered an abuse of that right. This is often
referred to as a fair go all round (Undercliffe) and applies
to employee and employer.

19 In my view the dismissal cannot be characterised as either
harsh or oppressive. The dismissal was due substantively
to the business being in financial hardship and Mr Amey
had to reduce staff. I accept Mr Amey’s evidence about
this and I so find. Mr Amey says that Ms Symonds was
the longer serving employee. He had asked her whether
she could do both jobs and she had indicated that she
could. Mr Amey clearly wanted to discuss the matter with
Mrs Harley and had asked her to attend a discussion on
Friday, 8 June 2001. He was never given the opportunity
to have that face to face discussion. This was due to the
emotional reaction of Mrs Harley, not to any direct action
by Mr Amey. This is clear from the evidence given and
from witnessing the giving of Mrs Harley’s evidence.

20 I have no doubt that while Mr Amey wished there was
some other option, had the discussion taken place on
Friday, 8 June 2001 as desired by Mr Amey, it is probable
that he would have terminated directly Mrs Harley’s
services. He had, in effect, confirmed that with Mr Harley
the night before by not correcting the view put to him.
Even though Mr Amey said to Mr Harley that termination
was “on the cards” I consider Mr Harley quite
understandably took it to mean that Mr Amey had made
his decision. In effect Mr Amey was also pre-empted from
discussing the circumstances and decision with Mrs
Harley by the discussion earlier that day between Mrs
Harley and Ms Symonds. Mr Amey did not follow up
discussions with Mrs Harley, however, nor did he take
part in issuing the letter of termination on 9 June 2001.
Mrs Harley likewise did not follow-up with Mr Amey.

21 To understand this odd sequence of events is to appreciate
that on all the evidence there is both a friendship and an
employment relationship that operated between the parties
in this matter. Whereas procedurally the termination was
not what it should have been, this was not due solely to
the actions of Mr Amey. In these circumstances I do not
find the dismissal to be unfair due to any procedural flaws
on the part of the respondent. I have no doubt that Mrs
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Harley’s employment was to end due to the financial
difficulties of the business and that Ms Symonds was to
take over her duties. I have no doubt, having observed
Mr Amey’s evidence, that these circumstances were very
difficult for him as well. The relationship has now broken
down and could not in my view be reinstated.

22 I turn next to the issue of whether the termination could
be otherwise judged to be unfair due to the absence of a
payment for notice or redundancy (Ramsay Bogunovich—
v- Bayside Western Australia Pty Ltd 79 WAIG 8; Rogers
v Leighton). The award provision for redundancy excludes
employers where the number of employees is less than
15. Additionally, the evidence of Mr Amey, which I
accept, is that Ms Symonds was to take over Mrs Harley’s
duties. In these circumstances, I do not consider that the
position has truly been made redundant or, if I am wrong
on that, that the absence of a redundancy payment, using
the award as the standard, leads to a conclusion of
unfairness. The question of notice is relevant. The
termination was at the initiative of Mr Amey. Even though
Mrs Harley did not present for further work, cognisant
of my responsibilities under s26 of the Act to have regard
to equity, good conscience and the substantial merits of
the case, I consider that Mrs Harley should have been
paid for notice in lieu as per the award. It is the absence
of this notice that I find unfair in the termination and I
would award Mrs Harley 5 weeks payment for notice in
lieu, using the award as the appropriate standard. On the
evidence uncontested, that is $1,852.60 comprising
$370.52 per week multiplied by 5 weeks, less any taxation
payable to the Commissioner of Taxation. The group
certificates exhibited display in my view, in concert with
Mr Amey’s evidence concerning Mrs Harley’s
employment, that she was employed effectively by the
same employer since 1994.

23 I find that the dismissal of Mrs Harley was unfair due to
the absence of notice paid and I would award a sum of
$1,852.60, less taxation, for notice. I do not consider the
termination to be otherwise unfair, harsh or oppressive.

2001 WAIRC 04237
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES DAWN ELIZABETH HARLEY,

APPLICANT
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JASGOLD HOLDINGS T/A
RINGCRAFT JEWELLERS,
RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED TUESDAY, 27 NOVEMBER 2001
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CITATION NO. 2001 WAIRC 04237
_______________________________________________________________________________

Result Applicant awarded notice payment
Representation
Applicant Mr D Clarke as agent
Respondent Mr G P Amey
_______________________________________________________________________________

Order.
HAVING heard Mr D Clarke on behalf of the applicant and
Mr G P Amey for the respondent, the Commission, pursuant
to the powers conferred on it under the Industrial Relations
Act, 1979, hereby—

(1) DECLARES that the applicant, Dawn Elizabeth
Harley, was unfairly dismissed by the respondent
on the 7th day of June 2001 due to the absence of
notice paid.

(2) ORDERS that the respondent shall pay the appli-
cant the sum of $1,852.60 by way of notice, less any
amount payable to the Commissioner of Taxation.

(Sgd.) S. WOOD,
[L.S.] Commissioner.

2001 WAIRC 04035
WESTERN AUSTRALIAN
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PARTIES FRANK PAUL MANNA, APPLICANT

v.
MARKHILL HOLDINGS PTY LTD AS
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PRINTING UNIT TRUST T/AS
“MIDNIGHT PRINTING”,
RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED MONDAY, 29 OCTOBER 2001
FILE NO/S APPLICATION 1751 OF 2000
CITATION NO. 2001 WAIRC 04035
_________________________________________________________________________

Result Application upheld. Order issued.
Representation
Applicant Mr B Stokes as agent
Respondent Mr J Hetman as agent
_________________________________________________________________________

Reasons for Decision.
1 The applicant brings this claim pursuant to s 29(1)(b)(i)

and (ii) of the Industrial Relations Act 1979 (“the Act”)
alleging that the respondent harshly, oppressively and
unfairly dismissed him and denied him contractual
entitlements. The applicant was dismissed on 9 October
2000 from his employment with the respondent. The
position occupied by the applicant was in issue in the
proceedings, with the applicant submitting he was
employed as a director, whereas the respondent submitted
that the applicant was employed as a sales person.

2 The respondent wholly denied the applicant’s claims.
Contentions
3 The applicant commenced employment with the

respondent on or about 19 April 2000. At the time of
these proceedings, the applicant was 50 years of age.

4 Whilst the dismissal of the applicant was described by
the respondent as a redundancy, by reason of a need for
the respondent to reduce its operating costs, this was
contested by the applicant. Furthermore, the applicant
submitted that his dismissal was unfair because there was
no discussion about the impending redundancy and there
were others in any event who could have been made
redundant. He also complains that his dismissal was unfair
because he was offered no redundancy package. The
applicant also submitted that it was a term of his contract
of employment, which contract was partly oral and partly
written, that he paid a payment equivalent to 20% of the
gross profit generated by the respondent. The applicant
said that this term was agreed following discussions
between he and the principals of the respondent, prior to
him commencing employment.

5 The respondent entirely opposed the applicant’s claim.
In short, the respondent submitted that the applicant’s
employment was terminated because of a need to
restructure its business. The applicant was notified of this
as soon as a definite decision had been taken by the
respondent. It was further submitted that the respondent
had no real alternatives to the applicant’s redundancy,
because its business was small. The applicant, according
to the respondent, was paid all entitlements due to him
on termination of the employment, which included two
weeks salary in lieu of notice and pro-rata annual leave.

6 The respondent also strenuously denied that the applicant
ever had an entitlement to a payment equivalent to 20%
of the respondent’s gross profit, as a term of his contract
of employment.

Evidence
7 The applicant testified that he had been employed in the

printing industry for approximately 35 years. Immediately
prior to his employment with the respondent, he had been
employed as a sales representative for another printing
industry company. As a part of his duties, from in or about
September 1999, the applicant began calling upon the
respondent as a sales representative and developed a good
working relationship with its principals, Mr and Mrs
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Mason. In or about December 1999, the applicant and
Mr Mason had a social contact at a suburban hotel and
discussed the respondent’s business. Later, in about
February 2000, the applicant received a telephone call
from Mr Mason, suggesting that Mr Mason and his wife
meet with the applicant for dinner. Subsequently, this did
occur at the Romany restaurant in Northbridge.

8 The applicant’s evidence was that at this dinner, the
Mason’s told him that their business was at the cross roads
and was in need of expansion. The respondent apparently
desired to expand into large format two colour printing,
which it had no experience in. The applicant did have
this expertise.

9 The applicant testified that he was asked by Mr Mason
whether he was in a position to invest in the respondent’s
business, and the applicant advised that he was not. At
this dinner meeting, there was some discussion about the
respondent purchasing certain new printing machines, to
move into this area of business. The applicant testified
that he suggested alternative less expensive equipment
and provided a contact person who could assist the
Masons further in this regard. These discussions were in
part reflected in some notes taken by the applicant
tendered as exhibit R1. The applicant testified that Mr
Mason at this dinner meeting invited him to join the
respondent’s business because the applicant had the client
base for the large format area the respondent wanted to
expand into. The applicant testified that Mr Mason offered
him a share in the business by way of 20% of the gross
profit and a directorship. This was to be in return for his
expertise and client base in this area. At this meeting, the
applicant did not indicate his preparedness to join the
respondent.

10 Subsequently, further discussions took place between the
applicant and Mr Mason. The applicant said that he
advised the Masons that if they did proceed to purchase
the equipment discussed as required for the large format
printing work, he would go over to the respondent on the
basis of a salary, motor vehicle, a 20% gross profit interest
and his appointment as a director. The applicant’s evidence
was that on the day that the respondent did ultimately
purchase the required machinery, he received a telephone
call from Mr Mason in response to which the applicant
agreed to join the respondent. The applicant would
purchase a motor vehicle and the costs would be covered
by the respondent and it would also supply a mobile
telephone. The applicant’s duties were to be as he said,
to bring his clients to the business, be engaged in sales
and stock purchases, production work, and engage and
oversee staff. The applicant testified that it was agreed
between he and the Masons that a deed, formalising these
arrangements, would be prepared in due course.

11 Additionally, the applicant testified that he told the
Masons that he would undertake some due diligence on
the business, and to this end, arranged for a Mr Lee Kong
to do so. Apparently, Mr Lee Kong did undertake some
informal inquiries and advised the applicant that there
were no apparent difficulties with the respondent’s
business. According to the applicant, he also discussed
the respondent’s general proposal with Mr Lee Kong, who
considered that it appeared to be quite sound and genuine.

12 On or about 14 April 2000 the applicant resigned from
his then position. He commenced with the respondent on
or about 16 April 2000. Business cards were prepared,
with the approval of Mr Mason. The business cards carried
the title of “Director” for the applicant. A copy of these
cards were tendered as exhibit A4. A letter dated 19 April
2000 (exhibit A5) was given to the applicant by Mr
Mason, setting out the terms of his appointment. The
applicant testified that he was concerned and objected to
the content of this letter, as it did not reflect the
understanding reached before he commenced
employment.

13 The applicant discussed the matter with the Masons and
was assured by them that the content of the letter was for
tax purposes and that he should sign it. The applicant
testified that he relied upon their representations in this
regard and as he trusted them, he agreed and signed the
letter. I note that a signed copy of the letter was not in

evidence. It was also the applicant’s evidence that he
accepted the Mason’s undertakings to him prior to joining
the respondent and said that his move to the respondent
was a career move and was probably his last, given his age.

14 The applicant gave evidence about his time of
employment with the respondent. He testified that he was
not exclusively engaged in sales, but rather spent other
time engaged in production work; organising staff;
assisting with the relocation of the business; and other
administration duties. The applicant testified that he
worked long hours and put in a significant effort on behalf
of the respondent.

15 The applicant’s evidence was that at all material times he
was held out to customers and others dealing with the
respondent as one of its directors. In this regard, reference
was made to notices of relocation, advising customers of
the relocation of the business as of 17 July 2000. These
notices were tendered as exhibit A6. These notices were
signed by the applicant, and described him as a “director”.

16 In relation to the confirmation of his contract
arrangements, the applicant testified that he raised the
question of his formal appointment as a director and
confirming his gross profit share on at least two other
occasions with Mr Mason in May and June 2000. He
said he was told by Mr Mason that he had spoken to his
accountant and it was better to confirm these arrangements
at the commencement of the next financial year i.e. July
2000.

17 It was the applicant’s evidence that he did make substantial
sales whilst he was employed but admitted that some time
in or about September 2000, he became aware that the
overall sales performance of the business was difficult.
The applicant said he sought assurances from the Masons
that all was well and that his position was secure. There
was no indication to the contrary. It was the applicant’s
evidence that he considered that his sales performance
for April to July 2000 to be satisfactory. He admitted
however that after July 2000 targets were not met, but
said he did not see a detailed break down of the sales
performance. There was some dispute about the accuracy
of the sales figures tendered in evidence.

18 As to the events surrounding the applicant’s dismissal,
the applicant testified that he attended for work as usual
on 9 October. About 15 minutes after arriving, he was
called into Mr Mason’s office where Mrs Mason was also
present. He said that they told him that the cash flow
position of the business was poor and they could no longer
keep him on. The applicant said no specific reasons for
the cash flow problems were identified. No reference was
made by the Masons to the applicant’s work performance
generally, or his sales performance specifically. He said
that there was no discussion with him about any
alternatives or ways to minimise any adverse effects on
him as a result of this decision. The applicant also testified
that he considered that he had skills relevant to other
positions at the respondent.

19 As a result of this meeting, the applicant was given a
letter of termination dated 9 October 2000 and tendered
as exhibit A12. This letter refers to the respondent’s “need
to reduce our manpower in view of the current cash flow
restriction”. The applicant was paid two weeks salary in
lieu of notice and unused annual leave entitlements. It
was common ground that after attending to some client
business after the meeting with the Masons, the applicant
left the respondent’s premises later that day.

20 Since the termination of his employment, the applicant
testified he had unsuccessfully sought other positions
relevant to his experience and qualifications, in the
printing industry. To make ends meet, he had been
employed as a night-filler in a supermarket.

21 Mr Lee Kong gave evidence on behalf of the applicant.
He is engaged in the occupation of a finance/mortgage
originator. He has had significant experience in industry
as a management accountant but did not hold formal
accounting qualifications. Mr Lee Kong and the applicant
had known each other for a number of years.

22 As a result of a social meeting, Mr Lee Kong testified
that the applicant met with him and spoke to him about a
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number of possible business opportunities he was
considering. One of these was the proposal from the
respondent. Mr Lee Kong said he specifically remembered
this because the name “Midnight Printing” stuck in his
mind. He testified that he recalled the applicant
mentioning to him that a part of this proposal was that he
would have some financial interest in the business. Other
opportunities were also discussed. The applicant asked
Mr Lee Kong whether he could undertake some inquiries
about the credit worthiness of the respondent business
which Mr Lee Kong said he would do. This was done,
and Mr Lee Kong reported back to the applicant that he
did not discover, after making informal inquiries, any
adverse credit issues of note.

23 Both Mr and Mrs Mason gave evidence. Mr Mason
said that at the dinner meeting at the Romany
restaurant, there was general discussion about the
industry and the prospect of the applicant joining the
respondent. There was discussion about various types
of printing machines the respondent was
contemplating, and Mr Mason agreed that the
applicant gave him some valuable advice in relation
to the sorts of machinery that would be suitable. It
was Mr Mason’s evidence that the respondent was
looking to get into the large format area of the industry
and the applicant had the sort of experience he was
looking for. Ultimately a decision was made to
purchase the new machinery and he employed the
applicant. Mr Mason denied that there was an
agreement about the applicant taking a share of the
gross profits of the business.

24 As to the status of the applicant, Mr Mason testified that
he was aware of and approved the applicant being
described as a director of the respondent on business cards
and in correspondence. It was his evidence that he was
not particularly concerned as to what title the applicant
was given.

25 Mr Mason testified that despite assurances by the
applicant, he did not achieve the level of sales expected.
He took the view that the applicant became a drain on
cash flow and the cash flow difficulties of the business
were mentioned to the applicant from time to time, which
was confirmed by the applicant in his evidence. Mr Mason
also testified that he recruited the applicant because of
his experience and his client base which he wanted.

26 As the business was suffering cash flow difficulties, Mr
Mason said that he discussed the situation with his wife
and they decided on the Sunday prior to the Monday when
the applicant was dismissed, that they could no longer
afford to keep the applicant on in employment. At the
termination interview, Mr Mason conceded that he did
not discuss alternatives with the applicant and declined
to let the applicant work out his notice, despite the
applicant’s request that he do so.

27 Evidence was also adduced from Mrs Mason. Her
evidence focused primarily on the financial state of the
respondent. Mrs Mason also said in evidence however,
that there was no agreement for the applicant to take a
stake in the business, and that the applicant was unhappy
in his former employment. Various documents dealing
with the financial state of the respondent were tendered,
including its annual financial reports (exhibit A10),
general ledger and profit and loss statements (exhibit R4)
and various bank statements (exhibit R5).

28 It was Mrs Mason’s evidence that in or about July 2000
she and Mr Mason spoke with their accountant Mr Bordi,
regarding the cash flow difficulties being experienced.
They were apparently advised that they had two options,
they being to increase sales or reduce costs. Mrs Mason
testified that despite two separate injections of capital in
June and July 2000, the business had not improved.
Furthermore, she testified that an overdraft facility was
negotiated in September 2000 for $75 000, to alleviate
the respondent’s cash flow difficulties. However, it was
Mrs Mason’s evidence that given forward creditors of
the respondent, this overdraft facility was fully drawn
down by about the end of November 2000. It was her
evidence, that had the applicant still been on the

respondent’s books at this time, its finances would have
been parlous.

29 Mrs Mason generally confirmed the evidence of Mr
Mason about their decision to make the applicant
redundant. She testified that she always regarded the
applicant as diligent and honest. Mrs Mason also said
that at the time of terminating the applicant’s employment,
the applicant was not offered a reference.

30 Mr Bordi, the respondent’s accountant, was also called.
He generally confirmed the evidence of the Masons that
they spoke with him about the financial difficulties in the
business. He advised them of the two options referred to.
He could also not recall any discussion Mr Mason was
alleged to have had with him, about the terms of the
engagement of the applicant. Mr Bordi also said that for
the purposes of the annual return in exhibit A10, the gross
profit of the respondent was set out as “total trading profit”
because the accounts were prepared for taxation purposes
and not operational purposes. The gross profit for the
financial year ended 30 June 2000 was $118,037.

Conclusions
Unfair dismissal claim
31 The relevant principles in relation to an unfair dismissal

claim arising from a situation of redundancy are well
established. It is incumbent on an applicant to establish
on balance, if challenging their selection for redundancy,
that another employee apart from the applicant, should
have been made redundant: AMWSU and Another v
Australian Ship Building Industries (WA) Pty ltd (1987)
67 WAIG 733; Gromark Packaging v FMWU (1992) 46
IR 98. However, this is not an exclusive or sole criteria as
considerations as to any unfairness in the process used in
effecting a redundancy, can also be taken into account:
MEWU v Newcrest Mining Ltd (1993) 73 WAIG 969;
FPFAIU v Jason Industries Ltd (1994) 74 WAIG 32; WA
Access Pty Ltd v Vaughan (2000) 81 WAIG 373.
Furthermore, it is also the case in this jurisdiction and
others, that the absence of, or an inadequate redundancy
payment, can also lead to a conclusion that a dismissal
on the grounds of redundancy is unfair: Rogers v Leighton
Contractors (1999) 79 WAIG 3551; Leddicoat v Shiavello
Commercial Interiors SA (1996) 39 AILR 3-255; WA
Access.

32 In this case, the applicant challenges the bona fide nature
of the redundancy. It was submitted by the agent for the
applicant, that the applicant’s dismissal was contrived to
relieve him of his client base once it was secured with the
respondent.

33 I have considered all of the evidence and the submissions
in relation to this aspect of the case. I am not persuaded
by the applicant’s submissions in this regard.

34 Taking the evidence in its totality, there was ample
evidence before the Commission to support the conclusion
that the respondent was suffering a genuine cash flow
difficulty and the respondent needed to act quickly to
reduce its costs. The financial information in evidence
before the Commission supported the respondent’s
submissions in this regard. In particular, exhibit R4
revealed that the respondent, as at 31 October 2000, was
in a substantial net loss position. I therefore reject the
applicant’s submissions that the redundancy was not
genuine. I am satisfied, find and conclude that the
respondent had a genuine need to reduce its manning
levels.

35 The next issue to be determined is whether the applicant
has discharged the onus upon it in accordance with
Australian Ship Building Industries.  I am not satisfied
on the evidence that it has.

36 Whilst there was some evidence that the applicant had
some skills relevant to other positions within the
respondent, it was also the case on the evidence, and I
find, that the applicant was primarily engaged in sales
for the majority of his time. The evidence was also and I
find, that these duties, primarily undertaken by the
applicant, were assumed by Mr Mason, thereby removing
the need for a further sales role. Additionally, there was
no evidence before the Commission that any other of the
employees engaged in production and other duties, should
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have, for good reason, been made redundant in preference
to the applicant. On the evidence, I find that the area most
amenable to the manning reduction was in sales.

37 However, it was common ground that at the time of the
termination of his employment, there was no discussion
with the applicant about the redundancy and its effect on
him. There was no discussion about measures that may
have been taken to avoid or minimize the significant effect
on him. The respondent was under a legal obligation, by
reason of Part 5 of the Minimum Conditions of
Employment Act 1993 (“the MCEA”) to do this.
Furthermore, the applicant was deprived of any ability to
avail himself of paid leave to attend for job interviews,
which is prescribed in Part 5 of the MCEA.

38 In effect, what happened was the applicant was simply
told of his fate on the morning of 9 October 2000 and he
left the respondent’s premises that day. He was not
allowed to work out his notice despite a request that he
do so and he was not assisted by being given a reference
or statement of service. There was in my view, a clear
breach of the requirements of Part 5 of the MCEA and
on this basis alone, the dismissal was harsh, oppressive
and unfair: AWI Administration Services Pty Ltd v Andrew
Birnie 2001 WAIRC 04015; Miles and Ors t/as
Undercliffe Nursing Home v FMWU (1985) 65 WAIG
385.

39 The applicant was employed by the respondent for a
period of approximately six months. As a matter of
community standard, as an implied term and as a
minimum at least under the TCR test case provisions, an
employee with less than one years’ service has no
entitlement to a severance payment: Leighton
Contractors; WA Access; Thompson v Gregmaun Farms
Pty Ltd (2000) 80 WAIG 1733. In WA Access, when
having regard to the relevant provisions of the Metal
Trades (General) Award 1966 containing the TCR
redundancy provisions, with the employee in that case
having no entitlement to severance pay, the Full Bench
concluded that the dismissal could not be considered
harsh, oppressive or unfair, on that basis alone.

40 Given my conclusions as to unfairness, I now turn to the
question remedy. The applicant does not claim
reinstatement and given my findings it would in any event,
be impracticable to order such. I therefore consider
compensation for loss or injury, for the purposes of s
23A(1)(ba) of the Act. In this case, there is no basis to
conclude that the applicant has suffered the loss of a
reasonable severance payment. Also, absent the applicant
having established on the ASI test that another employee
of the respondent should have been made redundant in
preference to him, what then as a matter of fact, is the
applicant’s loss? In failing to comply with Part 5 of the
MCEA, the applicant has been deprived of the opportunity
to discuss with the respondent the matters there
prescribed. This would have included whether he could
have continued in employment in another capacity, in
preference to another employee of the respondent.
Furthermore, the applicant has, as I have noted above,
been deprived of the ability to avail himself of the statutory
right under s 43 of the MCEA, to paid leave of absence
for the purposes of attending job interviews, given the
summary manner of his dismissal.  For an employee
dismissed on the grounds of redundancy in such a manner,
this entitlement is rendered nugatory.

41 In view of my conclusions that the applicant could not
have reasonably established someone other than he should
have been made redundant, I consider that the applicant’s
loss in this case is represented by a period to enable the
matters in Part 5 of the MCEA to be attended to which I
find to be in this case, one week.

Contractual benefit claim
42 A contract of employment, as with any other contract,

may be partly written, partly oral and partly to be implied.
In this case, the agent for the applicant argued that the
applicant’s contract of employment with the respondent
was partly written and partly oral. To the extent that the
contract was in writing, it was said to be evidenced by
and contained in exhibit A5. To the extent that it was
oral, it was submitted that it was evidenced by and

referable to the undertakings by the respondent that the
applicant receive a share of the gross profit of the business
and that he be made a director of the respondent.

43 In cases where parties to an agreement have embodied
their agreement in a written document, and that document
is taken to be the entire terms of the parties’ bargain,
evidence is not allowed to be given to add to or subtract
from or to qualify the written instrument: Goss v Lord
Nugent (1833) 5B & AD 58, 64. This rule is usually
described as the “parole evidence” rule. However, it is
well established that an exception to this rule is in the
case where it is established that the contract is partly
written and partly oral. In Gillespie Bros & Co v Cheney
Eggar & Co (1896) 2 QB 59 Lord Russell CJ said at
62—

“... although when the parties arrive at a definite
written contract the implication or presumption is
very strong that such contract is intended to contain
all the terms of their bargain, it is a presumption only,
and it is open to either of the parties to allege that
there was, in addition to what appears in the written
agreement, an antecedent express stipulation not in-
tended by the parties to be excluded, but intended to
continue in force with the express written agree-
ment.”

44 (See also: Hope v RCA Photophone of Australia Pty Ltd
(1937) 59 CLR 348 at 357; L G Thorne & Co Pty Ltd v
Thomas Borthwick & Sons (A/Asia) Ltd (1955) 56 SR
(NSW) 81).

45 I am satisfied in this case and I find, that the terms of
exhibit A5, the applicant’s purported letter of
appointment, did not contain all the terms of the bargain
between the applicant and the respondent. In this case,
where the evidence conflicted between the applicant’s
witnesses and the respondent’s witnesses as to the terms
of the bargain between them, I prefer the applicant’s
version of the events. In particular, I accept the evidence
of Mr Lee Kong, who was requested by the applicant to
assist him in evaluating the respondent’s proposal.
Although he was an acquaintance of the applicant, I
regarded him as a person sufficiently disinterested from
the subject matter of these proceedings, to put
considerable weight on his evidence that the applicant
discussed with him the respondent’s proposal, which
included an interest in the business. Moreover, it would
be in my opinion, passing strange for a prospective
employee of an employer, if to occupy a sales position,
to undertake due diligence of the kind undertaken by Mr
Lee Kong on the applicant’s behalf. This step was more
consistent in my opinion, with the applicant taking some
financial stake in the respondent’s business and wanting
to ascertain, as far as possible, whether there were any
obvious financial difficulties with it.

46 I must also say, having closely observed the witnesses
giving their evidence, I was not particularly impressed
with Mr Mason’s bare and less than convincing denial of
any discussion of a gross profit payment to the applicant.
Additionally, such a proposal is quite consistent with the
respondent’s stated desire to enter into the large format
sector of the printing industry, in which it had no prior
experience or involvement. It wanted to acquire the
services of the applicant and in particular, his valuable
client base to facilitate this step. Offering to give the
applicant a further financial interest would be entirely
consistent with such a venture. I also note that Mrs Mason
was not involved in all of the discussions with the
applicant regarding him joining the respondent. I find
accordingly.

47 I therefore conclude that it was an oral term of the
applicant’s contract of employment with the respondent
that he be paid, in addition to his salary and other benefits,
20% of the gross profit of the business.

48 Given that the applicant’s employment straddled the 1999-
2000 and 2000-2001 financial years, and having regard
to the terms of exhibit R4, a 20% gross profit contribution
pro rata over the approximately six months of the
applicant’s employment, represents a sum of
approximately $9,980. I consider this to represent a
benefit under the applicant’s contract of employment with
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the respondent, denied to him on termination of the
employment.

49 Given that there was no evidence before me as to the
value of the applicant’s motor vehicle for the purposes of
his remuneration, I direct the parties to confer on this
issue within seven days in an endeavour to reach
agreement. If agreement cannot be reached, the matter
will be re-listed in order that the Commission can
determine the matter. An order will then issue giving effect
to these reasons.

2001 WAIRC 04187
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES FRANK PAUL MANNA, APPLICANT

v.
MARKHILL HOLDINGS PTY LTD AS
TRUSTEE FOR THE MIDNIGHT
PRINTING UNIT TRUST T/AS
“MIDNIGHT PRINTING”,
RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED MONDAY, 19 NOVEMBER 2001
FILE NO/S APPLICATION 1751 OF 2000
CITATION NO. 2001 WAIRC 04187
_________________________________________________________________________

Result Application upheld. Order issued.
Representation
Applicant Mr B Stokes as agent
Respondent Mr J Hetman as agent
_________________________________________________________________________

Order.
HAVING heard Mr B Stokes as agent on behalf of the appli-
cant and Mr J Hetman as agent on behalf of the respondent,
the Commission, pursuant to the powers conferred on it un-
der the Industrial Relations Act, 1979, hereby—

1. DECLARES that Mr Frank Manna was harshly, op-
pressively and unfairly dismissed from his
employment by the respondent on or about 9
October 2000.

2. DECLARES that the reinstatement of Mr Manna is
impracticable.

3. ORDERS the respondent to pay to Mr Manna com-
pensation in the sum of $1,225.00 less any amount
payable to the Commissioner of Taxation pursuant
to the Income Tax Assessment Act 1936 and actu-
ally paid within 21 days of the date of this order.

4. ORDERS the respondent to pay to Mr Manna the
sum of $9,980.00 as a denied contractual benefit less
any amount payable to the Commissioner of Taxa-
tion pursuant to the Income Tax Assessment Act 1936
and actually paid within 21 days of the date of this
order.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

2001 WAIRC 04110
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ADAM WILLIAM MCCONKEY,

APPLICANT
v.
M & A’S OF DENMARK,
RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 8 NOVEMBER 2001
FILE NO APPLICATION 1951 OF 2000
CITATION NO. 2001 WAIRC 04110
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr A W McConkey on his own behalf
Respondent Mr A Daems and Mrs M Daems
_______________________________________________________________________________

Reasons for Decision.
1 This is an application made pursuant to section

29(1)(b)(ii) of the Industrial Relations Act, 1979 (the Act).
The applicant, Mr Adam William McConkey worked for
M & A’s of Denmark (the respondent) from April 2000
until his dismissal effective on 18 September 2000. The
applicant worked as a computer technician, selling,
installing and repairing computers and computer
equipment. The applicant contends in his application that
he had been denied a contractual entitlement but was
unable to quantify the figure sought. He says—

“Employer has records but I believe they are possi-
bly inaccurate employer has paid no monies since
end of financial year. To date of Termination. I can
only make assumptions but do not wish to put a fig-
ure on it. I am also happy to accept the Minimum
Conditions of Employement even though it would
be less than what I possibly be legally entitled to”

2 Further, in the application the applicant contends that the
contract was for payment of commission being 70% of
profit on labour and 30% of profit on sales. The
respondent agrees that this formed the basis of the verbal
contract between them.

BACKGROUND
3 The application was initially filed in the Commission on

1 December 2000. The respondent, in their notice of
answer and counter proposal, opposed the applicant’s
claim in its entirety and sought an extension of time in
which to elaborate on their answers. By letter of the
Commission dated 5 January 2001 the respondent was
given an extension of time until 30 January 2001. A
conciliation conference pursuant to s.32 of the Act was
scheduled in Albany on 20 March 2001. At conference
there was no appearance by the applicant and following
a period of 48 hours the application was struck out for
want of prosecution by order dated 27 March 2001. A
further order for costs was issued against the applicant
on 12 June 2001.

4 An appeal against the order discontinuing the matter was
filed in the Commission on 12 April 2001. The Full Bench
heard the appeal on 22 June 2001, upheld the appeal (on
new evidence), and remitted the matter to the Commission
at first instance, constituted by a single Commissioner,
to hear and determine according to law. A further order
for costs was made against the applicant.

5 The matter was listed for a conciliation conference on 7
August 2001 in Denmark. At the conclusion of the
conference the matter remained unresolved and the
Commission advised the respondent to provide to Mr
McConkey, within one week, documents that they would
rely upon at hearing, the Commission further advised the
applicant to file particulars of claim within three weeks.
The applicant was also to return a receipt book to the
respondent and failed to do so.

6 The matter was listed for hearing on 3 October 2001 and
the parties were advised of the same by notice dated 5
September 2001. Following the parties being advised of
the hearing date the applicant filed his particulars of claim.
The respondent supplied the documents as requested by
the Commission. The applicant’s particulars of claim are
as follows—

“NOTICE OF VALUE OF CLAIM
Lost wages 8500.00
Fuel re-imbursement (50cents in the Km)11,500.00
Lost Earnings 35,000.00

Total 55,000.00
Total of claim sought is $55,000.00 AU”

EVIDENCE
7 At hearing evidence was given by the applicant, Mr Adam

McConkey, on his own behalf and Mrs Daems for the
respondent (a co-owner of the business with her husband).
I say at the outset that credibility is an issue in my findings
on this matter. I have no hesitation whatsoever in accepting
the evidence of Mrs Daems and would clearly prefer that
to the evidence of Mr McConkey. In my view she provided
a very straightforward and honest account of the way in
which the business and Mr McConkey operated, and a
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clear and credible view of the accounts of the business.
In contrast to this Mr McConkey’s evidence lacked any
coherence and changed often.

8 At commencement of hearing the Commission sought
clarification from Mr McConkey as to the basis and
quantum of his claim. After some explanation by Mr
McConkey, the hearing was adjourned to allow him time
to calculate his claim. He remained unable to properly
do so and readily withdrew the amount listed against lost
earnings, ie $35,000.

9 Mr McConkey gave evidence that he worked for the
respondent from April 2000 to 13 September 2000.
These dates are slightly at variance to the dates in the
application but nothing is dependent on that point.
He worked as the Technical Manager looking after
the sales and repair of computing equipment to
customers around the Denmark region. He says that
he contacted Mr Daems for employment and at the
time of his engagement he advised Mr Daems that he
did not want to have anything to do with the books.
The tenor of his evidence is that he was good with
computers but no good with paperwork.

10 Apart from the commission, he says that he was also to
receive, as part of his contract, fuel reimbursement and
superannuation, ie whatever is provided for by law.

11 The applicant throughout the hearing failed to present
any coherent evidence regarding the amounts claimed.
As stated the applicant readily withdrew the bulk of the
claim at hearing, ie $35,000 for loss of earnings. With
respect to the claim for fuel reimbursement he says the
amount of $11,500 was calculated as per taxation travel
expense claims at a rate of 50 cents per kilometre. At
[Exhibit AWM1], Mr McConkey in his rough
calculations, makes this figure $12,500. Mr McConkey
did a rough calculation of the kilometres he had travelled,
making he says a deduction for personal travel. To
calculate the number of kilometres travelled he say he
looked at the sheets of all the jobs he performed and tried
to calculate distances travelled. Apart from the imprecision
of the calculation, this method does not sit well with Mr
McConkey’s evidence that fuel reimbursement was
factored into the labour costs and sometimes paid upfront
and sometimes on reimbursement. This is more in line
with the evidence of Mrs Daems who says fuel was to be
included in the fee for the job and to be recorded on the
cards. Exhibit MDD5 is a list of the travel claims made
by Mr McConkey on the work cards and paid by the
respondent. They total 17 claims and an amount of
$542.05 for the period April to July. I accept Mrs Daems
evidence and I find that Mr McConkey, who bears the
onus in this matter, has failed to establish his claim.

12 With respect to the $8,500 claim for lost wages the
applicant, after some difficulty, specified his claim as
$8,148.78. Included in this figure was an estimated figure
of $1,400 for an Office 2000 package which the applicant
says is lost and must be within the possession of the
respondent. After questioning by the Commission as to
whether this was a contractual benefit due to him, Mr
McConkey withdrew that amount from his claim. The
other amounts claimed are as follows—

• Lost commission on new personal computers
$1,492.00

• Labour and Sundry $1,726.78
• Commission $322.65 (which is said to relate to

work for Mrs Boyes)
• Trevor Corbett $150
• Labour $3,080 (ie a calculation of 88 hours @

$50 per hour less 30%).
13 These amounts claimed were not properly explained or

substantiated in evidence. The only detail given related
to the figures regarding Trevor Corbett and Mrs Boyes.
Mr McConkey did earlier give evidence of other amounts
where he says he was not paid commission or did the
work but did not claim the commission. It is not clear at
all how these figures related to the revised amounts just
listed. Mr McConkey also complained in general terms
that there were instances where the cost figures used by

the respondent were inflated or the Goods and Services
Tax figures were wrongly used so as to reduce the profit
figure by which he would obtain commission.

14 In contrast Mrs Daems through a series of exhibits
displayed the cheques paid to Mr McConkey, the cash
book used for the applicant, the summary of travel claims
and jobs undertaken (be they labour or equipment), and
a sample of the work cards used for recording the jobs.
She gave evidence that she had summarised and
reconciled the figures from the job cards and had an audit
performed of the equipment that was used in various jobs.
She says that she experienced considerable difficulty due
to the lack of or inaccurate recording on work cards by
Mr McConkey. She said that they had paid Mr McConkey
for his claims and at times erred to his credit in payments.
She was also concerned about Mr McConkey’s purchase
of goods for the business. I accept without reservation
the evidence of Mrs Daems.

15 In this matter it is for Mr McConkey, on the balance of
probabilities, to prove that the money he claims is due
and owed to him under his contract. Mr McConkey has
failed entirely to discharge that onus. Mr McConkey
complained that he was unable to prepare properly for
hearing due to the lack of resources available to him in
Albany regional prison. However, the application was
lodged in the Commission on 1 December 2000 and he
has had ample time to properly formulate his claim. In
addition, arising from the conference before me on 7
August 2001, much of the documentation that he may
have wished to access was made available to him by the
respondent (as apparent at Exhibit AWM1), and yet no
attempt by the applicant was made to adequately prepare
for hearing. At least no attempt that is apparent to the
Commission. It may be that Mr McConkey as he says
was no good with paperwork. It may be that this was the
source of his difficulty with his position. Certainly the
respondent would have liked him to be a lot more
thorough with his paperwork and all that was required
was to properly list the jobs, the work performed and the
costs charged on the work cards. Mr McConkey bears
the onus of making out his case on the balance of
probabilities and I find that he has failed in any way to
do so. Accordingly, I would dismiss his claim.

2001 WAIRC 04111

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES ADAM WILLIAM MCCONKEY,
APPLICANT
v.
M & A’S OF DENMARK,
RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED THURSDAY, 8 NOVEMBER 2001
FILE NO APPLICATION 1951 OF 2000
CITATION NO. 2001 WAIRC 04111
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr A W McConkey on his own behalf
Respondent Mr A Daems and Mrs M Daems
_______________________________________________________________________________

Order.
HAVING heard Mr A W McConkey on his own behalf and
Mrs M Daems on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.
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2001 WAIRC 04170
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES DAVID OGILVIE NORTON,

APPLICANT
v.
HANIMEX PTY LTD, RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED FRIDAY, 16 NOVEMBER 2001
FILE NO APPLICATION 824 OF 2001
CITATION NO. 2001 WAIRC 04170
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr D Norton on his own behalf
Respondent Mr A Burnett, of Counsel
_______________________________________________________________________________

Reasons for Decision.
1 This is an application pursuant to section 29(1)(b)(ii) of

the Industrial Relations Act, 1979 (the Act). The applicant
Mr David Ogilvie Norton is the State Manager in Western
Australia for Hanimex Pty Ltd. The claim is for a denied
benefit under his contract being—

1. The payment of commission on a monthly basis
as opposed to a one off yearly basis. Mr Norton
claimed at hearing that the year to date figure for
commission paid monthly would be $3,042.

2. The commission payment for December 2000 of
$2,148.58. This relates to the sale of a discounted
product which the applicant alleges was to be
covered by the company and not as part of his
commission. He claims that this commission has
now been withheld.

The respondent rejects both claims and says in brief
of claim 1 that the regularity of payment is not part
of the contract. In relation to claim 2 that no such
agreement was made with senior management to
cover the effect of the product sale on commission.
The source of the applicant’s complaint is that man-
agement’s actions in his view lack fairness and renege
on previous undertakings.

2 The claim as expressed in full in the application is as
follows—

“Claim 1)
Back dated change to conditions of salary package;
Notification was given in mid February 2001 of a
change to the regularity of payment of commission.
This was made retrospective to January 2001, and
amounted to what had been a monthly payment in
previous years now became a one-off payment that
would be made in the February of the following year
(2002). No prior notice was given and no appeal was
accepted for this to be deferred, so as to allow time
for adjustment to personal budgeting. This effectively
denied me access to $13601.00 or part thereof, for
13 months. Money that in previous years was avail-
able monthly (subject to sales achievement)
Claim 2)
Withholding of commission payment for December
2000—
A decision by senior management to reduce the sale
of a product to negative Gross Margin, prevented
me from reaching a budgeted target. The amount of
commission in dispute is $2,350.00. I was led to
believe that with this particular deal, management
would take into consideration the effects it would
have on my commission payment. No such assist-
ance has been forthcoming. There were other
instances during the year where I was forced to take
a margin “hit” by senior management.
My requests are Claim 1). That the change to regu-
larity of commission payments be deferred to January
2002.

Claim 2) That commission for December be paid in
full.”

3 The applicant was employed as State Sales Manager for
Western Australia in March 1996. The terms of the
contract are expressed in a letter of offer to him of 7 March
1996 and accepted by him on 12 March 1996 [Exhibit
RDD1.1]. The terms of the contract are as follows—

“We wish to confirm our offer of employment upon
the following conditions—
POSITION TITLE: State Sales Manager—W.A.
COMPANY/DIVISION:

Hanimex Pty. Limited,
Consumer Products Division,
Independent Trade

COMMENCEMENT DATE: Monday, 11th
March, 1996
TRIAL PERIOD: It is our policy to employ staff
on a trial basis initially. Your first three months of
service, will, therefore, be regarded as probationary,
and your performance will be monitored and fed back
to you regularly throughout the probationary period
by your manager.
SALARY: Your base salary will be $62,000 per
annum paid monthly by deposit to a bank account
INCENTIVE: An incentive of 15% of your base
annual salary will be paid on 100% achievement of
budget.
SUPERANNUATION: On commencement you
will be invited to join the Gestetner/Hanimex Su-
perannuation Plan.
A contribution of $3,100 will be paid by the Com-
pany to your Member’s Account and deemed your
personal contribution. A further amount of $3,720
will be contributed by the Company to your Com-
pany Account.
You are required as a condition of employment to
do whatever is necessary in order for the company
to comply with the Superannuation Guarantee
Charge legislation.
CAR ALLOWANCE: The company will pay a car
allowance of $15,970 per annum. No tax will be
withheld from this allowance but you will be assessed
for income tax on this payment less the amount which
you are able to document to the satisfaction of the
Tax Commissioner as business expenses. You are
responsible for all operating expenses of your mo-
tor vehicle and for taxation, if any, which applies as
a result of receiving this car allowance.
HOURS: You will be required to work 8.30 a.m.—
4.30 p.m. Monday to Friday, with half an hour for
lunch, plus additional hours as necessary to achieve
assigned responsibilities.
LEAVE: You will be entitled to four weeks annual
leave after twelve months service. Long Service
Leave will be granted in accordance with the Long
Service Leave Act appropriate to your employment.
CONFIDENTIALITY: All information and docu-
ments obtained by you in the course of discharging
your duties shall remain private and confidential and
shall not be disclosed or made available to any un-
authorised third party. You are required to sign the
enclosed “Confidentiality Agreement”.
TERMINATION: Termination is by one month’s
notice by either side. on the payment of one month’s
salary in lieu of notice by the Company. The condi-
tions of termination will comply with the relevant
state and/or federal legislations.
Any company property in your possession must be
returned before you leave and any outstanding ac-
counts settled in full.
We congratulate you on your appointment and wish
you every success in your career with the Hanimex
organisation. Would you please sign and return the
attached copy of this letter indicating your accept-
ance of the above offer.
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It is a term of this agreement that you observe confi-
dentiality within the business regarding your
remuneration.”

4 The applicant’s title and role changed, effected by letter
dated 9 May 2001 [Exhibit DN1.2A]. The letter advising
the applicant of this change is as follows—

“This letter is to confirm the changes announced as
a result of the restructure of the Industrial Service
Division. The changes as they affect you are detailed
below.

• Your position title is now State Manager, West-
ern Australia.

• The Service Engineers based in Western Aus-
tralia will report directly to you and you will
determine their service priorities.

All other terms and conditions relating to your em-
ployment remain unchanged.
These changes are effective from the date of this let-
ter.
Would you please sign the attached copy of your
position description, take a copy for your own
records and return the original to the Human Re-
sources Division.”

5 Mr Norton says that originally his commission was paid
on a three monthly basis. In 1999 the scheme was
reviewed and changed to a profit incentive scheme paid
monthly. He says initially he had some concerns about
this scheme but agreed to it. In February 2001 he says
the scheme changed again from monthly to yearly
payment. Different staff had different frequencies of the
incentive payment [Exhibit RDD2]. Exhibit RDD1.7 is a
table displaying the percentage of incentive paid relating
to the percentage of achievement throughout the year
under the monthly payment arrangement. A reconciliation
of the incentive payments versus the achievement rate is
done at the end of the year and adjustments to payments
are made accordingly. The outline of the 1999 scheme is
best expressed in [Exhibits DN1.1d and DN1.1e] and
[Exhibits RDD1.6 to 1.9]. The actual incentive payment
for the year is set in the annual salary review and is paid
for achievement of 100% of budget and does include a
guaranteed component. It is not in contention that for
year 1999 and year 2000 the commission payments were
paid monthly. In 1996, 1997 and 1998 the commission
payments were paid quarterly [see exhibit RDD1.14].

6 Exhibit RDD1.13 is a letter from Mr Marshall to Mr
Norton of 31 March 2000 which says in part:

“Firstly we need to understand that the current Pro-
file Incentive Scheme has now been adopted across
all sales divisions within Hanimex and therefore will
be in place for the foreseeable future.
This year our team has seen a change in how the
incentive is calculated on a monthly basis. This was
advised through the Sales Incentive Guidelines is-
sued to us in 1999 (see attached) and applies to all
sales areas within Hanimex.
…..
A number of your concerns, reflecting payments that
are linked to your base salary, have been resolved.
…..
The scheme has been designed to provide you with
an opportunity to maximise your earning potential
and reward your effort. It is important that as a team
we focus our energies on the future and the opportu-
nities that this future brings.”

7 The 2001 incentive scheme is outlined in [Exhibit
RDD1.17 and RDD1.18]. This scheme provides an
incentive payment of 15% of base salary for 100%
achievement of budget with an additional payment for
levels of achievement above 100% of budget. I do not go
to the actual figures to be paid for the incentive payment.
These are not in contention. However, I outlined the above
changes to the scheme to show that the scheme structure
has changed by the addition of a component. Having said
that, it is not in contention and it is not argued that there
has been a reduction in the incentive payment courtesy

of the changes to the scheme. In that sense there is no
reduction in the rate of remuneration in the contract and
I so find.

8 It is also clear from the above that the contract in its
essence, as expressed at the time of employment of Mr
Norton, is the same. That is to say that: “An incentive of
15% of your annual base salary will be paid on 100%
achievement of budget”. There is no mention of the
regularity of payment in the contract, but it is also clear
from the above that the payment of the incentive
component of the contract has changed from quarterly to
monthly and now to yearly. This has changed at the
initiative of the employer and I so find. What is argued is
the capacity and fairness of the employer in changing
from a monthly payment to an annual payment under the
incentive scheme.

9 The task of the Commission in matters such as this is
clear. In Reginald Simons v Business Computers
International Pty Ltd 65 WAIG 2039—

“The jurisdiction of the Commission which is
founded by proceedings brought under Section
29(b)(ii) of the Act is judicial. It is not arbitral or
legislative. The Commission’s jurisdiction is thus
limited to the ascertainment of existing rights by a
determination of whether or not an employee has
been denied a benefit, not being a benefit under an
award or order, to which the employee is entitled
under a contract of service.
Invariably contracts of service which operate free of
the prescriptive effects of an award or order will be
conceived and born in negotiations which are not
exhaustive of the remedies which are to apply to the
resolution of every conceivable incident. Accord-
ingly, although the Commission’s jurisdiction in
proceedings such as these is judicial, there is always
room for the Commission to grant relief which has
at its roots the ascertainment of rights and obliga-
tions which can fairly and properly be implied as
terms of the contract of service. In proceedings un-
der Section 29(b)(ii) of the Act it is not therefore
necessary for an employee to rely upon an express
term whether oral or written where the law other-
wise recognises that there is legitimate room for the
implication of the term relied upon by an Applicant.”

10 As stated, there is nothing in the original contract which
stipulates the manner or frequency of payments. The
contract is silent on that point. There is no argument
between the parties about the level of benefit to be paid
for the level of achievement. In essence the applicant is
arguing that the changes made by the employer are unfair.
Alternatively, the applicant is arguing that the employer
under the terms of the contract does not have a right to
change the frequency of payment without his agreement.
There is nothing in the contract that would take me to
this point. Nor do I consider that that can be implied as a
term when I look at the operation of the contract to date.
In the space of five years employment of Mr Norton by
Hanimex, a number of changes have occurred to the
incentive payment schemes.

11 The respondent takes the Commission to a number of
decisions covered by the Full Bench of this Commission
in Ruth Lawson, Joseph Surace and Dean Hall—v- Joyce
Australia 76 WAIG 20. These decisions go to whether
conditions may be implied as part of the contract. This is
not a matter whereby the term sought to be implied by
the applicant is necessarily implied in the contract to give
it business efficacy, or where the term goes without saying.
Certainly the term would have been capable of clear
expression in the contract and is not contained therein.
However, in my view the real issue is as per Con- Stan
Industries of Australia Pty Ltd and Another v Norwich
Winterthur Insurance (Australia) Ltd [1985-1986] 160
CLR 226 referred to by the Full Bench in Lawson &
Others v Joyce Australia at p.25; namely, is the term to
be implied one of custom and usage. The existence of a
custom or usage that will justify the implication of a term
into a contract is a question of fact. The facts in this case
are that the frequency of payment changed in 1999 and
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changed on an Australia-wide basis. The frequency of
payment has again changed in 2001 on an Australia-wide
basis. I find that the right to monthly payment of the
incentive component can not be implied as a benefit under
the contract. Additionally, the applicant is to be paid the
incentive component, if the criterion of 100% achievement
is met, and hence there has been no denial of the benefit
under the contract. For these reasons I would dismiss this
claim.

12 I should say that the applicant submitted that he had put
a proposal to the company to phase-in the change to
reduce the budgeting impact upon him. This was rejected
by the company. Whilst this may appear to be a fair
approach it does not, and cannot, form part of my
judgement in determining whether the frequency of
payment is a term of the contract.

13 In relation to claim 2, this claim involves what the
company refers to as a $1 deal. This means the product,
ie a piece of equipment, is heavily discounted to attract a
significant contract for ongoing business. The sales
forecast are precisely budgeted for each year. The piece
of equipment was worth approximately $255,000. By
discounting the equipment but including the value of the
equipment in the budget for Mr Norton, the “hit” (which
is the parlance of the parties) was then taken by Mr
Norton. Mr Norton says that at the time of settling his
budget for 2001, Mr Glen Biddle, the National Sales
Manager, whom he reported to, said that this “hit” would
be taken by the company and accommodated probably in
the “fighting fund” of the company. Mr Norton says it is
only on the basis of this undertaking that he agreed to
change his budget figures in the period August to
September 2000 as represented in [Exhibits DN1.4a and
DN1.5a]. The value of this sale in commission terms was
$2,390 minus the guaranteed payment which was made
to him of $245.42. This leaves a figure of $2,148.58 which
is what the applicant claims. The essence of this claim
revolves around whether the company was or was not to
cover the impact of this discounted sale, hence protecting
the commission of the applicant. There was some
argument presented as to an offer by the company to move
forward the effect of that sale into the year 2000. This is
not relevant for my determination on this matter.

14 Mr Norton’s evidence is that the budgeting figures are
taken very seriously; they are signed off and he “lives or
dies” by the figures. He says he would not have changed
the budget (as per Exhibit DN1.5a) if he had not received
a guarantee that the company would cover the commission
on the discounted equipment. I note the figure of the total
commission in [Exhibit DN1.8a] is $2,350 not $2,390.
However at hearing the parties agreed that the payment
to be made if the claim is to be granted was $2,148.58

15 The concerns of the applicant are amply demonstrated in
email messages from Mr Norton to Mr Biddle of 2 January
2001 [Exhibit DN1.10] and from Mr Norton to Mr Lucis
of 10 May 2001 [Exhibit DN1.9]. The additional
information there as Mr Norton has said in evidence is
that he was not aware that the “hit” had not been
accommodated until the equipment was invoiced in
December 2000.

16 There is some conflicting evidence as to whether Mr
Norton was in attendance at a meal at Darling Harbour in
Sydney on 5 May 2000. This is not relevant to my
determination of this issue. In relation to [Exhibit
DN1.10] Mr Norton says that Mr Biddle asked him to
write the email to assist in putting pressure on senior
management to accommodate the “hit”. He says he did
not get a reply, he phoned Mr Biddle, but could not take
it further. Then the applicant later contacted Mr Lucis,
the Human Resources Director.

17 Evidence for the respondent was given by Mr Glen Biddle
and Mr Lucis. Mr Biddle gave evidence that the company
decided to do the $1 deal to attract a five year contract
with one of the company’s major clients in Western
Australia. Mr Biddle says he initially agreed with the
proposal of Mr Norton to take out the “hit” from Mr
Norton’s budget and agreed to put this to senior
management. The reply he received was negative. He says

that the reason given was that the history of these types
of discounted sales was that the “hits” were taken by the
States. He says senior management approved the budget
for Mr Norton in September 2000 and at that stage he
advised the applicant of senior management’s decision.
The equipment was actually delivered to the client and
invoiced in December 2000. He says that the increased
sales generated from the discounted sale of the machine
is a benefit over time to the State personnel concerned.
In other words they build the increased sales into their
budgets over time. Mr Biddle says there was also a
concern that the “hit” was moved into year 2000 when
the machine was delivered rather than be taken in 2001.
This decision was challenged but was reaffirmed by senior
management.

18 In a matter such as this, the onus is on the applicant to
prove, on the balance of probabilities, his claim. The
matter relies heavily on which evidence I prefer. Having
heard Mr Biddle and Mr Norton I consider Mr Biddle’s
evidence to be more credible and plausible and I would
prefer it to that of Mr Norton. Mr Biddle’s evidence is
consistent and unchallenged by Mr Norton. I acknowledge
that Mr Norton is unrepresented and unfamiliar with the
procedures of the Commission, however, it was open for
him to redress any matters he disagreed with in the
evidence of Mr Biddle. Mr Biddle indicated that he
approached senior management to have the “hit” covered
by the company. This was to the benefit of all sales staff
including himself. Their commissions being affected by
how these “hits” are treated. He says this was rejected
and understandably as the increased sales arising from
the contract, effectively purchased by the discounted
equipment, flow to sales staff over time. I accept this
explanation. Additionally, Mr Norton says in cross-
examination that on 15 August 2000 Mr Biddle said that
senior management would cover the “hit” and that would
probably be done from the fighting fund. He relies upon
Mr Biddle’s alleged undertaking. Yet exhibit RDD1.21 is
an email the next day from Mr Norton to Mr David
Marshall with a copy to Mr Biddle asking:

“Any chance of pulling it from my commission as
well.”
“It” being a reference to the discounted equipment.
Having seen and heard Mr Norton’s and Mr Biddle’s
explanation of the events surrounding the purchase
and budgeting of this piece of machinery, I consider
Mr Biddle’s explanation more probable and I accept
it over that of Mr Norton. In other words an attempt
was made to redress the impact of the “hit” on Mr
Norton’s budget, to the benefit of all sales staff, but
no firm undertaking was provided.

19 For all of the above reasons I would dismiss the
application.
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Order.
HAVING heard Mr D Norton on his own behalf and Mr A
Burnett of counsel on behalf of the respondent, the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner.

2001 WAIRC 04214
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES BARRY JOHN O’LOUGHLIN,

APPLICANT
v.
WESFARMERS KLEENHEAT GAS
PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 23 NOVEMBER 2001
FILE NO/S APPLICATION 873 OF 2001
CITATION NO. 2001 WAIRC 04214
_______________________________________________________________________________

Result Unfair dismissal application dismissed.
Representation
Applicant Mr J Reyburn (of counsel)
Respondent Mr L Joyce (as agent)
_______________________________________________________________________________

Reasons for Decision.
1 Barry John O’Loughlin (“the Applicant”) made an

application under s.29(1)(b)(i) of the Industrial Relations
Act 1979 (“the Act”) for orders pursuant to s.23A of the
Act. The Applicant claims that he was harshly,
oppressively or unfairly dismissed by Wesfarmers
Kleenheat Gas Pty Ltd ACN 008 679 543 (“the
Respondent”).

2 The Applicant was summarily dismissed by the
Respondent on 4 May 2001. At the time of his termination
the Applicant was employed as the Branch Manager of
the Mandurah branch of Kleenheat Gas. The Applicant’s
employment was terminated following an investigation
into the Applicant’s conduct regarding the accounting of
monies from cash sales of decanted gas at the Mandurah
branch.

3 At the outset of the hearing, a Minute of Agreed Facts
was tendered by the parties. These facts are—

1. The Applicant began employment with
Wesfarmers Ltd on 9 February 1976.

2. The Applicant transferred to Wesfarmers
Kleenheat Gas Pty Ltd on 15 February 2000.

3. The Applicant was based at the Mandurah branch
of Kleenheat Gas.

4. The Applicant was employed as manager.
5. At the time of Mr O’Loughlin’s employment, the

relevant award was the Clerical & Salaried Staffs
(Wool, Rural & Associated Industries) Award
1993.

6. At the time of Mr O’Loughlin’s dismissal the
relevant award was the Clerical & Salaried Staffs
(Agribusiness) Award 1999.

7. On 1 may 2001 by unilateral revision the Re-
spondent increased the base salary of the
Application(sic), effective as at 1 May 2001 to
$45,200.00.

8. The Applicant was suspended from work on 2
May 2001.

9. The Applicant was dismissed from his employ-
ment on 4 May 2001.

10. The Applicant contends that the dismissal is un-
fair.

11. The Respondent contends that the dismissal was
fair.

12. The Respondent does not accept that the Appli-
cant has suffered loss, but agrees that the
Applicant has taken reasonable steps to mitigate
any loss the Court finds the applicant has suf-
fered.

4 As there is an evidential onus upon the employer to prove
in a case of summary dismissal, that the dismissal is
justified (Newmont Australia Ltd v The Australian
Workers’ Union, West Australian Branch, Industrial Union
of Workers (1988) 68 WAIG 677 at 679), the Respondent
opened and adduced its evidence first. At the conclusion
of the Respondent’s case, the Applicant’s counsel advised
the Commission that the Applicant elected not to give
evidence.

5 The Respondent’s State Sales Manager for Western
Australia and the Northern Territory for Kleenheat Gas,
Mr Steven Wren, gave evidence that he was appointed to
this position sometime in April 2001. Prior to his
appointment he worked for the Respondent in
Queensland. His role as State Sales Manager is to oversee
operations of the Respondent’s metropolitan and country
branches in Western Australia and the Northern Territory.
In carrying out his role he is required to regularly visit
branches are to check whether each of the branches is
complying with company procedures.

6 On 2 May 2001 Mr Wren attended the Mandurah branch
premises, together with Mr Geoffrey Hill, the State Sales
Manager for the Eastern States. Mr Wren said that he
attended the Mandurah branch of Kleenheat Gas on 2
May 2001 as a result of a complaint from the Respondent’s
employees that there could be “something wrong” at the
Mandurah branch. Mr Hill was in Western Australia to
prepare budgets and Mr Wren asked him to accompany
him when he visited the Mandurah branch to enquire into
this matter.

7 When Mr Wren and Mr Hill arrived at the Mandurah
branch the Applicant was the only person present. Mr
David Jedrzejczyk was working that day but was out
making a delivery. Ms Teisha Lowry, the branch
bookkeeper, was not rostered to work on that day. Another
employee, Neil, had gone to Myaree to pick up a cooker.
Mr Wren and Mr Hill spoke to the Applicant generally
about business until Mr Jedrzejczyk returned to the
premises. When Mr Jedrzejczyk returned, Mr Wren, Mr
Hill and the Applicant went into the office and Mr Wren
asked the Applicant about how he managed his staff and
who was responsible for various duties including banking.
Mr Wren asked the Applicant where company monies
are kept. Mr Wren asked the Applicant whether there were
any company monies other than those in the till or the
safe, to which the Applicant stated that all company
monies were kept either in the till or the safe. Mr Wren
then asked the Applicant to open the filing cabinet. The
Applicant opened the filing cabinet and inside was a blue
tin. Mr Wren asked the Applicant to open the container.
Inside was a $20.00 note and 75cents in change. Mr Wren
asked the Applicant to explain what the money was for.
The Applicant informed him that it was his lotto money.
He said that he and Mr Jedrzejczyk played lotto. Mr Wren
advised the Applicant that he would have to speak to Mr
Jedrzejczyk and he asked the Applicant to request Mr
Jedrzejczyk to come into the office. Mr Wren and Mr
Hill then spoke to Mr Jedrzejczyk in the absence of the
Applicant. Before he (Mr Wren) could ask a question,
Mr Jedrzejczyk said that the Applicant had told him to
tell Mr Wren and Mr Hill that the money was lotto money.
Mr Jedrzejczyk informed Mr Wren and Mr Hill that the
money in the tin was not lotto money, that it was money
from the sale of decanted gas and that the money was
used for balancing discrepancies in the till and for
purchasing beverages. Mr Jedrzejczyk also told Mr Wren
that one in five gas fills from the decanted gas container
was put into the box rather than processed through the
till. He said that the Applicant put the money in the
container and had directed staff to put money in the tin.
Mr Wren testified that after he spoke to Mr Jedrzejczyk
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he called the Applicant back into the office and informed
him that Mr Jedrzejczyk did not confirm his story and
that Mr Jedrzejczyk had informed them that the money
was from sales of decanted gas. Mr Wren said the
Applicant appeared nervous and agitated and said he
thought he was being framed. He then admitted he had
put cash money from the decanted gas fills into the tin.
He said that he had not done it very often and it was not
much money. He said he used the money from the tin to
balance the till.

8 Mr Wren put to him that his conduct was a breach of
Kleenheat’s seven golden rules. Mr Wren testified that
the Applicant was aware of the seven golden rules. The
Kleenheat seven golden rules comprise eight rules (“the
golden rules”) and are as follows—

“WESFARMERS KLEENHEAT GAS PTY LTD
KLEENHEATS GOLDEN RULES

1. No goods sold to customers leave the branch
without an invoice or cash sale docket being
raised.

2. Invoices are to be raised at the time the goods
leave the premises.

3. Bankings must be done daily unless permis-
sion is given by the Manager of Accounting
and Administration.

4. All money to be placed in the safe overnight
and safes should be locked at all times.

5. All cash discrepancies to be disclosed when
they occur and not hidden or carried forward.

6. All monies taken must be accounted for with
the correct documentation.

7. An interim delivery driver’s receipt to be raised
at the time when the driver hands in his tak-
ings.

8. A count of cylinders loaded on and off cylin-
der delivery vehicles must be performed for
each delivery. This count must verify full and
empty cylinders. The cylinder reconciliation
must be completed and authorised for each
delivery.”

9 Mr Wren said that he informed the Applicant that he
viewed his conduct as a breach of at least four of the
golden rules and that they needed to conduct an
investigation and that based on the information they had,
he (Mr Wren) intended to suspend him (the Applicant)
with pay pending an investigation. Mr Wren and Mr Hill
then drove the Applicant home and returned to the
Mandurah premises. On their return, Neil had returned
from the Myaree branch. Neil informed Mr Wren that
the monies in the blue tin were used to balance the till
and for the purchase of beer.

10 The next day Mr Wren spoke to Ms Lowry, who informed
him that she had been directed by the Applicant on a
number of occasions to balance the till from the funds
contained in the blue tin. She told him that she knew it
was wrong but that she was “only one of the workers and
Barry was the Manager”. Mr Wren testified that after
having spoken to the employees at the Mandurah branch
he was of the view that the Applicant’s employment
should be terminated forthwith.

11 Mr Wren prepared a termination letter and after speaking
to the Applicant arranged to meet him at an office in
Mandurah nominated by the Applicant on Friday, 4 May,
2001. When Mr Wren arrived at the office nominated,
with Mr Hill, he found that the office was the Applicant’s
solicitor’s office. Mr Wren said that he did not feel
confident in discussing the matter with a lawyer so he
elected to hand over the letter to the Applicant. The letter
of termination states as follows—

“Dear Barry
This letter confirms our meeting and discussion in
the Mandurah branch on Wednesday, 2 May 2001.
As a result of our discussion we have conducted an
investigation into the circumstances regarding the
handling of monies at Mandurah branch. The result
of our investigations have confirmed that company

procedures have not been followed and a serious
breach of the company rules on handling of monies
has occurred. This has resulted in misappropriation
of company monies and we have confirmed that you
are the person responsible.
As a result of this we have decided to terminate your
employment with the company effective immedi-
ately. Pay Office will deposit all monies outstanding
to you and final documentation regarding your ter-
mination will be forwarded to you.
Yours sincerely”

12 When asked to identify which of the golden rules had
been breached by the Applicant, Mr Wren said that in his
view golden rules 1, 2, 4 and 5 had been breached. When
asked whether he considered the breach to be minor he
said that he regarded the breach of the golden rules by
the Applicant’s conduct to be very serious. He said the
Applicant’s action in attempting to induce staff to lie on
his behalf was a very serious matter. He also said that the
position of Branch Manager is a position of trust and that
as the Applicant had attempted to induce staff members
to breach the trust, there was no alternative course but to
terminate the Applicant’s employment as soon as possible.

13 In cross-examination Mr Wren was asked to estimate the
amounts of money which could have been placed in the
tin from time to time from decanted gas sales. Mr Wren
said that decanted gas sales consisted of the re-filling of
customers’ gas bottles and that the gas bottles are usually
1 kilo or 9 kilos in size. He said that to re-fill a 1 kilo
bottle would cost about $4.00 and a 9 kilo bottle $20.00.
It was put to Mr Wren in cross-examination, and conceded
by him, that the allegations made by Neil and Ms Lowry
were not put to the Applicant for his response. However,
Mr Wren said that the allegations made by Ms Lowry
and Neil did not raise any new matters that had not been
put to the Applicant.

14 Ms Lowry gave evidence that she is employed at the
Mandurah branch of Kleenheat Gas to do the banking,
accounts and sales work. She said she had initially been
employed at the Rockingham branch and then transferred
to Mandurah. She said that she was familiar with the
accounting procedures set out in the golden rules and
that she is aware that the golden rules are required to be
applied by her employer. She also said that she knew that
the Applicant kept a blue tin in the filing cabinet and that
it contained money from decanted gas re-fills. She said
she had not put money in the tin but she had been directed
by the Applicant to use the money in the tin if the till was
under to reconcile the banking. She testified that she had
seen the Applicant put money in the tin and that on one
occasion, he said to her, “You did not see that, okay?”
She said that when she first started work at the Mandurah
branch she asked him why he put money in the tin but
she cannot recall what he said to her. She said she did not
know who started the practice and that the practice was
in existence when she commenced work at the Mandurah
branch. She said she would only book out a deficiency in
the banking and notify head office of a deficiency if there
were insufficient funds in the tin to remedy the shortfall.

15 Ms Lowry also testified that the money from the tin was
used for beer money. However, when cross-examined
about why she thought the money in the tin was used for
beer, she said that gasfitters would drink beer after work
in the evening with the Applicant and other staff. When it
was put to Ms Lowry that the Applicant had an expense
account which enabled him to purchase beer, she agreed
that there would be no reason for the Applicant to use the
money in the tin for the purchase of beer.

16 Mr Jedrzejczyk testified that he is employed at the
Mandurah branch of Kleenheat Gas as a storeman and
salesman. He also testified that he is familiar with the
accounting procedures set out in the golden rules and
that copies of the golden rules are posted on the walls of
the Mandurah store.

17 When asked about the blue tin, Mr Jedrzejczyk said that
he had seen the Applicant put money in the tin and that
the money was the proceeds of sales of decanted gas. He
said he also put money in the tin under instruction from
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the Applicant. He said that on average, money was put in
the tin two or three times a week. He said the amounts
varied and were up to $20 at a time. Mr Jedrzejczyk also
said that the money was used to buy alcohol and to make
up shortfalls in banking. Mr Jedrzejczyk said he did not
formally discuss the “blue tin procedure” with the
Applicant but that the Applicant from time to time had
made comments to him in a casual joking sort of way to
the effect of “It’s not really something that head office
should know about”, “You didn’t see that” or “Don’t tell
anyone”. When cross-examined Mr Jedrzejczyk conceded
that he did not see the Applicant use any of the money to
purchase beer, that it was an assumption that he had made.
Further, he conceded he was aware that the Applicant
had an expense account which enabled him to purchase
alcohol. He also conceded that he had no direct knowledge
of the money being used for shortfalls in the banking. He
said that Ms Lowry had informed him that the money
was used to balance shortfalls.

The Applicant’s claim
18 In the application filed in the Commission the Applicant

claimed reinstatement. However, at the hearing the
Applicant’s counsel, Mr Reyburn, advised the
Commission that the Applicant was no longer seeking
reinstatement and tendered by consent a letter to the
Respondent’s representative setting out the Applicant’s
claim for compensation. The Applicant commenced
employment on 24 September 2001 with another
employer. His gross weekly wage is now $473.00. His
claim for compensation is set out in that letter, as follows:
“1. Lost salary from 5 May 2001 to 23 September 2001

(20.1 weeks @ $869.23 $17,471.52

2. Reduction in salary between 24 September 2001 and

November 2001 (5.6 weeks @ $366.23) $ 2,050.89

3. Loss of superannuation @ 10% $ 1,952.24

$21,474.65”

19 Mr Joyce, on behalf of the Respondent, advised the
Commission that in the event that the Commission was
to find the Applicant had been unfairly terminated, the
Commission should make an order that the Respondent
pay the Applicant compensation in the sum of $21,474.65.

Submissions
20 Mr Reyburn, on behalf of the Applicant submitted that

the Respondent was not entitled to rely upon the evidence
that the Applicant had told lies as this is not a ground for
termination set out in the termination letter. Further it is
argued on behalf of the Applicant that the breach of the
accounting procedures by the Applicant was a trivial
matter and did not result in any loss of monies to the
company. It is contended that there is no evidence of any
financial loss to Kleenheat Gas, as the evidence establishes
that the money was used to balance the till. In particular
there is no reliable evidence that the money in the tin had
been used for the purchase of beer as the Applicant had
authority to use an expense account to purchase beer. In
addition, it was argued on behalf of the Applicant there
was no attempt to hide what was being done as the filing
cabinet was not locked and that all employees at the
workplace knew about the practice. Further, it is argued
that evidence establishes that the Applicant only used cash
from cash sales a few times to balance the till and there is
no evidence he was responsible for any general deficiency
in the till.

21 It is also argued on behalf of the Applicant that the
Respondent’s investigation was procedurally unfair. It is
contended that when Mr Wren spoke to Ms Lowry the
allegation made by her made the conduct potentially more
serious in that she advised Mr Wren that she had been
instructed to remove money from the blue tin to balance
the till at any time there was a deficiency. It is argued that
the Applicant did not have an opportunity to respond to
that allegation. It is also argued that the Respondent’s
action in suspending the Applicant on pay whilst
conducting the investigation was unlawful. The
Commission was provided with a copy of the Clerical

and Salaried Staffs’ (Agribusiness) Award 1999 made by
the Federal Commission on 24 November 1999. The
Applicant submits that as there is no process set out in
that award for suspending an employee on pay, the action
in suspending the Applicant was unlawful.

22 The Respondent argues that the Applicant clearly
breached his duty as the employee to act honestly and in
good faith. The Respondent contends that the Applicant
acted dishonestly by diverting funds from the till, that he
failed to act as a diligent manager by failing to ensure
that all monies were accounted for in accordance with
the accounting procedures, and he improperly directed
employees to breach the company’s golden rules. It is
also contended that the Applicant’s conduct on 2 May
2001 constituted serious and wilful misconduct in that
the Applicant lied when he initially informed Mr Wren
and Mr Hill that all monies were kept in the till or the
safe. Further, he lied when he said that the money in the
blue tin was lotto money and attempted to implicate a
junior employee, Mr Jedrzejczyk, in that lie. The
Respondent contends that the Applicant’s action in
directing staff to breach the accounting policies is a very
serious matter and that when the initial lie is taken with
the action of the Applicant to direct a subordinate to lie
to Mr Wren, the matter is even more serious. In addition,
the Respondent says that the evidence establishes that
from time to time the Applicant had directed both Mr
Jedrzejczyk and Ms Lowry to conceal the breaches of
the golden rules, by telling them not to tell anyone about
the blue tin.

23 The Respondent contends that the Respondent did accord
the Applicant with procedural fairness and he had ample
opportunity to answer the allegations and that no new
allegations were raised by Ms Lowry or Neil. It is
submitted that in all the circumstances, and having regard
to the principles set out by the High Court in Blyth
Chemicals Ltd v Bushnell (1993) 49 CLR 66 the
Applicant’s conduct was incompatible with fulfilment of
his duty and involved an opposition, or conflict between
his interests and his duty to his employer; and his conduct
was destructive of the necessary confidence between
employer and employee.

Procedural Fairness
24 In Bi-Lo Pty Ltd v Hooper (1992) 53 IR 224 it was held

by the Full Bench of the Industrial Commission of South
Australia—

“An employee is entitled to both substantive and
procedural fairness in respect of a dismissal. Sub-
stantive fairness will be satisfied if the grounds upon
which dismissal occurs are fair grounds. Broadly
speaking a dismissal will be procedurally fair if the
manner or process of dismissal and the investiga-
tion leading up to the decision to dismiss is just.
Where the dismissal is based upon the alleged mis-
conduct of the employee, the employer will satisfy
the evidentiary onus which is cast upon it if it dem-
onstrates that insofar as was within its power, before
dismissing the employee, it conducted as full and
extensive investigation into all of the relevant mat-
ters surrounding the alleged misconduct as was
reasonable in the circumstances; it gave the employee
every reasonable opportunity and sufficient time to
answer all allegations and respond thereto; and that
having done those things the employer honestly and
genuinely believed and had reasonable grounds for
believing on the information available at that time
that that the employee was guilty of the misconduct
alleged; and that, taking into account any mitigating
circumstances either associated with the misconduct
or the employee’s work record, such misconduct
justified dismissal. A failure to satisfactorily estab-
lish any of those matters will probably render the
dismissal harsh, unjust or unreasonable.
If a fact or facts come to light subsequent to the dis-
missal which cast a different light on the Commission
of the alleged misconduct, such fact or facts will not
necessarily or automatically render the dismissal
harsh, unjust or unreasonable. In our view in such
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circumstances what will need to be considered is
whether the employer, if it had acted reasonably and
with all due diligence, could have ascertained those
facts before the dismissal occurred.
The Commission is required to objectively assess
the subjective actions and beliefs of the employer as
at the time of dismissal and not at some subsequent
time: see Gregory v Philip Morris (1988) 24 IR 397
at 413; 80 ALR 455 at 471; see also Stearnes v Myer
SA Stores Print No 9A/1973 at 5.
Whether the employer will satisfy that objective test
will depend upon the facts of each case. The gravity
of the alleged offence will dictate the nature and
extent of the inquiry which the employer must con-
duct. An employer must ensure that an employee is
given as detailed particulars of the allegations against
him/her as is possible, an opportunity to be heard in
respect of such allegations, and a chance to bring
forward any witnesses he/she may wish to answer
those allegations.”

25 If an inquiry held by an employer is unfair, the
Commission may investigate the merits of the matter by
considering all of the evidence de novo. However, the
requirement to accord procedural fairness, not every
denial of procedural fairness will entitle an employee to
a remedy. No injustice will result if after a review of all
the circumstances of the termination it can be said that
the employee could be justifiably dismissed (Shire of
Esperance v Mouritz (1990) 71 WAIG 891; Byrne v
Australian Airlines Ltd (1995) 185 CLR 410 at 430 per
Brennan CJ, Dawson and Toohey JJ, and at 466 per
McHugh and Gummow JJ).

Conduct justifying summary dismissal
26 The question to be determined by the Commission is

whether the legal right of the Respondent to dismiss the
Applicant has been exercised harshly or oppressively
against the employee so as to amount to an abuse of that
right (Ronald David Miles, Norma Shirley Miles, Lee
Gavin Miles and Rose & Crown Hiring Service trading
as The Undercliffe Nursing Home v The Federated
Miscellaneous Workers’ Union of Australia, Hospital,
Service and Miscellaneous, WA Branch (1985) 65 WAIG
385 at 386).

27 The general principles of the valid exercise of the remedy
of summary dismissal were considered by Lord Evershed
MR in Laws v London Chronicle (Indicator Newspapers)
Ltd [1959] 2 All ER 285 where he observed at 287 and
289—

“… since a contract of service is but an example of
contracts in general, so that the general law of con-
tract will be applicable, it follows that, if summary
dismissal is claimed to be justifiable, the question
must be whether the conduct complained of is such
as to show the servant to have disregarded the es-
sential conditions of the contract of service … I …
think … that one act of disobedience or misconduct
can justify dismissal only if it is of a nature which
goes to show (in effect) that the servant is repudiat-
ing the contract, or one of its essential conditions;
and … therefore … the disobedience must at least
have the quality that it is “wilful”: it does (in other
words) connote a deliberate flouting of the essential
contractual conditions.” (Approved by the Full Court
of the Federal Court of North v Television Corpora-
tion Ltd (1976) 11 ALR 599 at 609 per Smithers and
Evatt JJ)

28 In relation to dismissal for breaches of fiduciary duty,
Kirby J in Concut Pty Ltd v Worrell (2000) 75 ALJR 312
at 321-332, observed—

“The ordinary relationship of employer and em-
ployee at common law is one importing implied
duties of loyalty, honesty, confidentiality and mu-
tual trust. At common law:

“[c]onduct which in respect of important mat-
ters is incompatible with the fulfilment of an
employee’s duty, or involves an opposition,
or conflict between his interest and his duty

to his employer, or impedes the faithful per-
formance of his obligations, or is destructive
of the necessary confidence between employer
and employee, is a ground of dismissal. ...
[T]he conduct of the employee must itself in-
volve the incompatibility, conflict, or
impediment, or be destructive of confidence.
An actual repugnance between his acts and
his relationship must be found. It is not enough
that ground for uneasiness as to its future con-
duct arises.”

and
“It is, however, only in exceptional circumstances
that an ordinary employer is entitled at common law
to dismiss an employee summarily. Whatever the
position may be in relation to isolated acts of negli-
gence, incompetence or unsuitability, it cannot be
disputed (statute or express contractual provision
aside) that acts of dishonesty or similar conduct de-
structive of the mutual trust between the employer
and employee, once discovered, ordinarily fall within
the class of conduct which, without more, author-
ises summary dismissal. Exceptions to this general
position may exist for trivial breaches of the express
or implied terms of the contract of employment.
Other exceptions may arise where the breaches are
ancient in time and where they may have been waived
in the past, although known to the employer. Some
breaches may be judged irrelevant to the duties of
the particular employee and an ongoing relationship
with the employer. But these exceptional cases apart,
the establishment of important, relevant instances of
misconduct, such as dishonesty on the part of an
employee like Mr Wells, will normally afford legal
justification for summary dismissal. Such a case will
be classified as amounting to a relevant repudiation
or renunciation by the employee of the employment
contract, thus warranting summary dismissal.”

Suspension from duty
29 The learned authors of Macken, McCarry and Sappideen

in their 4th edition of The Law of Employment at page
154 state—

“An employer has no common law right to suspend
an employee without pay for misconduct even if that
misconduct would justify immediate dismissal. Such
a right may, however, be granted by contract, statute
or award.”

30 The difficulty with the argument made on behalf of the
Applicant is that the Respondent did not suspend the
Applicant as a disciplinary measure but suspended him
for the purposes of carrying out an investigation and
making a determination as to whether the Applicant’s
employment should be terminated. In my view given that
the Applicant had attempted to persuade Mr Jedrzejczyk
to conceal the truth from Mr Wren and Mr Hill, the
Respondent was justified in suspending the Applicant
from the workplace whilst the investigation took place.
In any event, the suspension of an employee on pay for
the purpose of carrying out an investigation is not
unlawful. Judicial Registrar Millane in Cooke v The Royal
Melbourne Hospital unreported IRCA No: VI 2189 of
1995 held that where an employee is suspended or stood
down an employee without prejudice to his entitlements
pending the outcome of an enquiry did not constitute an
unlawful suspension. In particular he held—

“Commonsense suggests that the employer would
be left in something of a “catch-22” situation if it
instantly dismissed the Applicant without an enquiry,
because there was no explicit provision to suspend
or stand him down with pay and entitlements intact,
and then was faced with a breach of the Act for fail-
ing to conduct a proper enquiry as well as afford
procedural fairness to the Applicant before availing
itself of its right to terminate for serious and wilful
misconduct.”

31 As to procedural fairness, although it is argued on behalf
of the Applicant that he did not have a chance to answer
the allegation made by Ms Lowry that she was directed
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by the Applicant to make up deficiencies in the till from
money in the blue tin, nothing has been put forth on behalf
of the Applicant to contradict her evidence. To the
contrary, her evidence was not challenged in relation to
this issue. Accordingly, I am of the view that if there was
a denial of procedural fairness in relation to this issue,
that failure did not render the termination unfair.

32 In relation to the argument made on behalf of the
Applicant that the Respondent is not entitled to rely upon
the evidence given by the Respondent’s witnesses that
the Applicant lied during the course of the investigation
as it is not a matter relied upon in the termination letter
written by Mr Wren, after having regard to all the evidence
I am not persuaded by that argument. The letter of
termination clearly refers to the meeting and discussion
that took place on 2 May 2001 and refers to the fact that
as a result of the discussion an investigation was
conducted. The letter does not set out the details of that
investigation or what was revealed or said in the
discussion, it only refers to the conclusion that the
company’s procedures have not been followed in relation
to the handling of monies at the Mandurah branch and a
serious breach of the company’s rules in the handling of
monies has occurred. It is apparent from the evidence
given by Mr Wren that the lies which were told by the
Applicant during the course of the investigation were
relied upon as a reason for termination. However, I do
accept the submission made on behalf of the Applicant
that with regard to the breach of the handling of monies
there is no evidence that the Applicant’s conduct resulted
in misappropriation of company monies in the sense that
there is no evidence on which a reasonable employer could
rely upon, that the funds were used for purposes other
than balancing the till. Further, there is evidence that the
monies were used to purchase beer or other beverages.

33 Having considered all of the evidence, I am of a view
that the Applicant’s conduct was of a nature that he
repudiated the terms of his contract of employment or
one of its essential conditions by failing to act honestly
and in good faith. Further, he breached his fiduciary duty
to his employer. In particular—

(a) As the branch manager the Applicant was required
to stand in the shoes of his employer. In doing so
he was charged with the responsibility to ensure
that he and the other employees in the branch
complied with the golden rules—

(b) His conduct was clearly improper in that he not
only encouraged junior employees to breach the
golden rules, he also advised both Ms Lowry and
Mr Jedrzejczyk to act dishonestly, in that he made
it plain to each of them that they should not tell
anyone.

(c) It appears that he was a prime instigator in the
practice of not processing sales of decanted gas
through the till. To direct Mr Jedrzejczyk and Ms
Lowry in the manner he did was not only clearly
contrary to the golden rules but contrary to the
interests of the employer in that the cause of till
imbalances were not addressed. By this practice
till deficiencies were not brought to the Respond-
ent’s attention.

34 I will make an order dismissing the application.

2001 WAIRC 04216
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES BARRY JOHN O’LOUGHLIN,

APPLICANT
v.
WESFARMERS KLEENHEAT GAS
PTY LTD, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED FRIDAY, 23 NOVEMBER 2001
FILE NO/S APPLICATION 873 OF 2001
CITATION NO. 2001 WAIRC 04216
_______________________________________________________________________________

Result Unfair dismissal application dismissed.
Representation
Applicant Mr J Reyburn (of counsel)
Respondent Mr L Joyce (as agent)
_______________________________________________________________________________

Order.
HAVING heard Mr Reyburn on behalf of the Applicant and
Mr Joyce on behalf of the Respondent, and by consent, the
Commission, pursuant to the powers conferred on it under
the Industrial Relations Act 1979, hereby orders—

THAT this matter be, and is hereby dismissed.
(Sgd.) J.H. SMITH,

[L.S.] Commissioner.

2001 WAIRC 04132
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AARON TASKER, APPLICANT

v.
SINOGAL PTY LTD TRADING AS
ROCKINGHAM AUTO ELECTRICS &
MECHANICAL SERVICES,
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED MONDAY, 12 NOVEMBER 2001
FILE NO APPLICATION 339 OF 2001
CITATION NO. 2001 WAIRC 04132
____________________________________________________________________________

Result Application for alleged unfair dismissal
dismissed

Representation
Applicant Mr W E Game
Respondent Mr E Rea (Agent)
___________________________________________________________________________

Reasons for Decision.
1 The applicant claims that he was harshly, oppressively

and unfairly dismissed from his employment with the
respondent. The applicant is a qualified automotive
electrician. The applicant commenced employment with
the respondent following his arrival in Australia from New
Zealand where he had worked as an auto electrician for
some 14 years, during some of which time he ran his
own automotive electrical business. When he arrived in
Perth the applicant sought employment with a number of
businesses. He had an interview with Kevin Rawlinson,
the respondent’s Service Manager, and then a few days
later with Mr Sino Galati, the proprietor of the
respondent’s business.

2 The respondent’s business is an automotive electrical and
mechanical repair business. The respondent employs 2
qualified automotive electricians and 4 motor mechanics
as well as apprentices. In addition there is a workshop
controller and a foreman.

3 The business was commenced 20 odd years ago and is
what Sino Galati described as 50 per cent electrical and
50 per cent mechanical work.

4 The applicant said that when he met with Sino Galati, he
advised him of his qualifications and what he had done
in the past. He was asked if he objected to doing
mechanical work and he said that he had not done it
before, although Sino Galati says that the applicant told
him that he had done mechanical work on a non-
professional basis for friends. There is dispute between
them as to whether or not the applicant had done electronic
fuel injection work although this does not appear to be of
particular relevance.

5 The applicant commenced employment with the
respondent on 31 August 2000. There is dispute about
the amount and quality of training provided to him, and
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the directions as to work methods and procedures.
However, there is no dispute that he performed to the
respondent’s satisfaction for at least the first couple of
months.

6 Sino Galati then started receiving complaints about the
applicant’s performance and diligence, and made certain
observations of his own. He issued the applicant with a
written warning, to which the applicant responded
verbally and in writing. After another couple of incidents,
the applicant’s employment was terminated. The parties
are in dispute as to whether the incidents complained of,
which lead to the warning and the termination, are valid.
They are also in dispute as to the appropriateness of the
process which lead to termination.

7 Sino Galati says that on a number of occasions David
Galati, his son and the business’s Service Manager, had
raised issues of concern with him about the applicant’s
performance and his attitude, and Sino Galati observed
some aspects of the applicant’s work which caused him
concern. On 7 February 2001, after the applicant had been
employed by the respondent for approximately 5 months,
a warning memorandum was given to him, and Sino Galati
met with him and went through the issues contained
within the memorandum.  The memorandum notes as
follows—

“Memo: 7th February 2001
To:  Aaron Tasker
From: Sino Galati
Subject: Unsatisfactory Performance

LISTED BELOW ARE EXAMPLES OF UNSAT-
ISFACTORY PERFORMANCE.

1. Yesterday (6th February 2001) whilst working on
vehicle Subaru 6MI113. You were given instruc-
tions on the procedure of soldering diodes to the
rectifier. You were told that the chromium plat-
ing on the base of these diodes was to be ground
off until the copper was exposed before solder-
ing these diodes to the heat sink. You were also
told that unless this was done the solder would
not stick to the diodes and that the diodes would
come away from the heat sink.
After you completed that job the vehicle was test
driven by the Forman and whilst on that test drive
the alternator failed due to one of the diodes com-
ing away from the heat sink. When you then
removed and dismantled the alternator it was
found that you did not follow the instructions
given to remove the chromium off the diodes
before soldering.
You have deliberately ignored a direct instruc-
tion the result of which was to cause the alternator
to fail. This required extra time to be spent to
rectify the problem, costing the company time
and money.

2. Recently whilst you were repairing a glow plug
system on a Landcruiser you were asked if you
had soldered the eye terminal on a bolt on con-
nection. You said that you had. It was found that
you in fact had not and were made to solder that
terminal the next day.

3. Recently on Peter Donaldson’s Landcruiser you
were asked to check the electrical system because
the battery was going flat a short while after the
alternator was replaced on his vehicle. You
checked the vehicle on the 10th of January, the
12th of January and finally on the 23rd of January.
These last 2 occasions were on call outs a total of
3hours 20 minutes spent on what should have
been diagnosed as the battery on the first occa-
sion. It was found after the event that you had
not load tested the battery until after the 3rd occa-
sion. A first year apprentice should know better.

4. On the 24th of January you Serviced Ken Park-
er’s XE Falcon. You did not check vehicle history
on the computer as required to on any vehicle
that has been in before. One year ago we had

replaced the Alternator on that vehicle. As part
of the items you picked as being faulty with that
vehicle was the alternator.

When the vehicle returned to have the alternator re-
paired under warranty on the 29th of January, I
checked the vehicle with you and found that the al-
ternator was perfectly OK and that the battery was
in poor condition. Again it appears that you hadn’t
checked the battery.
These are just a few examples of your work lately
and highlight your general work ethic and attitude.
Your attitude, the ignoring of instructions, giving
misleading information when asked about a job, the
slack attitude in not performing basic checks and
not following procedures, will not be tolerated. We
require an immediate turnaround on the above if you
are to keep your position with this company.
Signed
Sino Galati”

(Exhibit 12)

8 This was given to the applicant on that day and the
discussion took about 10—15 minutes. It is agreed that
the applicant refuted each one of the issues raised in that
memorandum.

9 On the following Saturday morning, the applicant having
worked that morning and having prepared a response to
Sino Galati, provided it to him on his way out of the
premises. This is Exhibit 13.

“To Sino Galati—In reguards (sic) to unsatisfactory
performance memo.
Reguarding (sic) the Subaru 6MI113 on the 6th feb
(sic) 01 I asked Dave Galati if you had the diodes in
stock to repair Hitachi Rectifiers—he said yes—
found them and commented “I normally grind the
base out” as he walked off. Having performed this
procedure in excess of a 100 times, this comment
made no sence (sic). After the alternator failed I re-
placed 1 diode and reassembled (sic) it, by this time
the customer was waiting for the vehical (sic). David
Galati walked over, asked what had happened, when
I told him he said they had hade (sic) this problem a
lot, and that himself Dave L & Pete had decided to
grind the diode to expose the copper to stop them
falling off as the solder we use is not suitable for the
job. Ingram corp. the manufacters (sic) of this prod-
uct have at no time said that it needs to be altered to
be fitted.
I at not time chose to ignore instructions as no in-
structions were given.
In reguards (sic) to the Landcrusier(sic) glow plug
system I reported a broken earth wire in a plug. I
recived (sic) instructions to repair it and did so by
soldering the connection. Later Dave Galati asked
what I hade (sic) done, I said “I had repaired the
connection, he asked me if I hade (sic) soldered it, I
said yes. I believe that Dave Galati had thought I
replaced a yellow crimp on terminal were (sic) in
fact that terminal was no were (sic) near were (sic) I
was working. Later on when he pointed to the area
he was on the right side and my vision of where he
was pointing was obstructed by engine air flow pipes
as I was standing at the front of the vehical (sic).
The next morning when he mentioned the terminal
we both realised the mistake in communication and
he asked me if I would solder the terminal anyway.
In reguards (sic) to Peter Donaldsons (sic)
Landcrusier (sic) he asked if we could make the elec-
tronic windows work with the key off. I did so as I
have done before by bridging the power window
relay—here I made a mistake, a foreign drain also
ran of (sic) this relay. When we picked the vehical
(sic) up after this. I checked the draw and found 120
milliamps, 70 of which was from bridging this re-
lay. we rectified this—you yourself said the other
50 milliamps would be ok, and the customer did not
want to go any further—I did not check the battery
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as it was flat and we all know you can not check a
flat battery. Later that day the customer asked if he
could have a loan battery while we charged his. This
job was done by Dave L the apprentice. He refilled
the battery at a later stage. When I went out to his
vehical (sic) Again I found his battery to be faulty.
At know (sic) point was I in a position to test this
battery until then.
In reguards (sic) to Ken Parkers XE falcon. I did
check the history and found that the alternator was
replaced on 18-01-00, invoice 54696, 293340 ks as
we were in the 24 -01-01 I belived (sic) the job was
out of warranty as our units have 12 months. I usu-
ally go through records to about 12 months although
no guide lines are set. When I tested his vehical (sic)
the battery was flat so could not be tested at that
time. I fitted a brand new battery (as I always do) to
the vehical (sic) and checked the charge rate. I found
volt drop in the charge line and when rectified I found
the alternator was charging at 13.19 volts—this is
too low. I reported this but did not realise I had to
tell them it was just out of warrenty (sic). When we
checked it the next day the voltage came up to 13.8
volts and having (sic) charged the battery, found it
to be faulty. I stick with my first assessment, this
alternator has a problem which would require furthur
(sic) checking as I reported.
Sino—for the past 2 months since your confusion
between myself and Aaron Armstrong I have felt a
lot of animosity. I do my job well, I am always on
time and do not pull sickies. I have performed all
jobs and overtime when asked. At no time have I
ignored instructions and as for giving misleading in-
formation about jobs, please give some examples so
that I may responde (sic). As for my work attitude, I
have a good work attitude. The job cards we recieve
(sic) are constantly being taken away and contain
poorly written instructions, incorrect rego no and
incorrect vehical (sic) names ie letter R in place for
Renualt (sic) and only three of the seven rego no on
the same card, the work shop computers would have
spent nearly 50% of the last 2 months not working,
yet I keep a positive attitude and enjoy my work.
I do take offence to being blamed unfairly for these
faults. I have found your attitude and offensive lan-
guage in more than 1 meeting unprofessional (sic).
You showed no interest in giving me a chance to
explain my side of any example, but told me that I
only made excuses for everything. I feel that your
hidden agender (sic) for all this is one of construc-
tive dismissal.
Yours sincerely (sic)
Aaron Tasker
Signed”

(Exhibit 13)
10 On the following Monday, Kevin Parker, a customer of

the respondent returned his vehicle due to problems with
the brakes. Sino Galati had also noted that on the Saturday,
the applicant had used the hoist contrary to instructions
which the respondent says were provided to all of the
staff in a memorandum issued some time previously.
Having noted that the applicant had failed to recognise
and accept responsibility for the problems in his
performance, having received further complaint on
Monday, and having observed the applicant’s attitude
towards the use of the hoist on the Saturday, Sino Galati
determined that there was no purpose in further
counselling or any other form of discipline, the time had
come to terminate the applicant’s employment.

11 The respondent’s witnesses all say that during the first
months of the applicant’s employment, he was diligent
and there were no real difficulties in his work. However,
in the last couple of months problems started to arise.
The applicant and David Galati in particular are at odds
over the applicant’s performance of a number of tasks.
At least one of those the applicant would describe as being
a problem with communication between them as he says

that he did not see what was being pointed to. On another
occasion he says that David Galati did not properly convey
an instruction to him. On the other hand, David Galati
says that the manner in which the two communicated
made it clear that the applicant understood what was
required and that there was no basis for any claim that
there was a misunderstanding. David Galati raised his
concerns with Sino Galati.

12 When the warning was being issued David Galati appears
to have been called into Sino Galati’s office very briefly
to deal with one of the issues which the applicant was
objecting to within the warning. There was no evidence
from David Galati as to this matter. Neither of the
advocates for the parties questioned him on those matters.

13 Having noted that the applicant had not complied with
his instructions, was not recognising any responsibility
for his failings, Sino Galati determined that it was
appropriate to terminate the employment and prepared a
letter for that purpose. The letter states—

“Notice of Dismissal : 12th February 2001
To:    Aaron Tasker
Further to the letter of warning issued to you on the
7th of February.
On Saturday 10th of February you were found to be
using the hoist incorrectly (raising the hoist with the
safety catch on) this causes the safety mechanism to
click on each catch causing excessive wear of the
safety mechanism. This shows a lack of respect for
our expensive equipment.
Today Mr Ken Parker’s vehicle was returned to us.
As you may recall this was the vehicle that you serv-
iced and misdiagnosed the alternator as being faulty
on the 24th January. The vehicle was returned today,
as you know because the drivers (sic) side front brake
pads were worn down to bare metal. This should
have been picked up by you and reported on the serv-
ice carried out on the 24th January. We are now having
to do this job free of labour costing the company
time and money. More importantly this has tarnished
our reputation with the customer as it is the second
problem from that service and has probably cost us
this customer.
The intent of the written warning on the 7th of Feb-
ruary was to bring home to you the problems you
are causing with a view to helping you rectify these.
Your reply in writing denying the mistakes you have
made and the misleading responses you have given
when questioned on these, makes clear to us that
you are not willing to learn by your mistakes or to
try and rectify your behaviour but rather are looking
for excuses. Of course if we can’t get the (sic) past
the first step of getting you to realise that there is a
problem, we are wasting our efforts.
On that basis the decision has been made to termi-
nate your employment with this company.
Signed
Sino Galati”
(Exhibit 14)

14 Sino Galati then spoke to the applicant, terminating his
employment and providing him with the letter. A few days
later, the applicant was paid a week’s pay in lieu of notice
and all entitlements.

15 A number of matters were raised on both sides which do
not appear to relate to the reasons for dismissal but are
aimed at muddying the waters and finding fault with each
other. These included issues relating to whether or not
the applicant had a valid drivers licence when he was
driving vehicles of customers of the respondent; the
applicant’s tidiness or otherwise in his work methods,
and his willingness or otherwise to clean up after himself;
as well as matters associated with what was contained in
his tool box at the time of termination. These matters do
not relate to the grounds for dismissal, and appear to have
been raised by the parties as part of their respective attacks
on each other’s credibility. I do not intend to deal with
those issues as they do not go to the matter before me.
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The issue comes down to whether or not the applicant’s
performance was satisfactory and whether the respondent
provided him with a fair process in bringing about the
dismissal.

16 The Commission has heard evidence from the applicant;
from Sino Galati; David Jonathan Galati; Kevin
Rawlinson, the respondent’s Service Manager, and from
Daniel Vadala, a qualified mechanic who is employed by
the respondent. As to that evidence, having observed the
witnesses as they gave their evidence, other than the
evidence of Daniel Vadala, with which I shall deal later,
and other than in respect of particular matters with which
I shall also deal later, I found that the evidence of all of
the witnesses was credible. Each witness gave evidence
as to his particular perspective and recollection of the
incidents surrounding the applicant’s warning and
termination, and his general approach to his work and to
his taking instruction. I have some reservations as to the
applicant’s reliability in respect of his efforts to mitigate
his loss.

17 In examination in chief, the applicant initially gave no
evidence of his efforts to mitigate his loss, until his agent
was prompted by the Commission. The applicant then
stated only that he had been off work for 11 weeks before
he found another job. In cross examination, the applicant
disclosed that he had had a motor vehicle accident one
week after the dismissal, in which he broke his collar
bone, and this rendered him unfit for work. He says he
was checking the paper every Wednesday and every
Saturday. He gave evidence of the efforts he made to find
a job when initially arrived in Australia, prior to being
employed by the respondent. However, when the time
frame of the period after the termination of his
employment was clarified, the applicant said he applied
for one job, which he rang up about. His evidence then
conflicts as to what efforts he made to find other work.
On one hand he said that he was looking for a job in his
local area, yet the one he rang up about was in Bayswater,
whereas the previous job was in Rockingham and the
applicant’s address contained in the Notice of Application
is Waikiki. I note that the applicant is now employed in
Bayswater. He says that he had “a couple of weeks off I
wasn’t doing much because of (his) collar bone. The rest
of the time, (he) was out there finding work”.

18 Also, under cross examination, the applicant said that he
had spoken to his insurer about claiming loss of earnings,
but he had not taken the matter further. The insurer had
covered all of his medical expenses.

19 Under re-examination, the applicant said he had chased a
few jobs, he went to one interview but it was too far away,
especially for the money being offered. He says he rang
others. Some wanted fuel injection or air conditioning
experience which he did not have.

20 Sino Galati’s evidence was credible except in respect of
whether warranties might be voided by work being
performed by workers who are not qualified in respect of
that work, although neither party was able to produce
evidence in respect of that matter. In respect of that matter,
Sino Galati purported to be certain when his demeanour
indicated that he was not. David Galati’s evidence was
also able to be relied upon except that in respect of one
technical question asked of him by Mr Game, for the
applicant, which appeared not to relate particularly to the
issue before the Commission but was a test to challenge
his technical knowledge.

21 As the evidence of Mr Vadala, I give this evidence no
weight. Mr Vadala gave some evidence of his observations
of the applicant and his work performance. However, he
also gave evidence that he had been prepared to lie to the
applicant because of other circumstances involving a
private transaction between them. Mr Vadala’s current
employer is the respondent and he is or was indebted to
Sino Galati. I do not say that I am satisfied that Sino
Galati has placed any pressure on Mr Vadala to tailor his
evidence in favour of the respondent but rather that I find
that Mr Vadala is a witness who is prepared, at various
times, to say what he believes would result in his best
interests being served rather than being the witness of

truth. Therefore, Mr Vadala’s evidence is to be given no
weight. On the basis of Mr Vadala’s own evidence, I have
found it unnecessary to view or give any consideration to
the video tape or transcript of conversions between the
applicant and Mr Vadala.

22 The applicant’s evidence in respect of his efforts to
mitigate his loss is far from satisfactory. It would
appear that initially it was not his intention to indicate
to the Commission in a full and frank manner that he
had had a vehicle accident and was in fact unfit to
work for a period of at least 4 weeks. Four weeks
after the accident, being 5 weeks after the termination
of his employment, he was fit only for light duties.
He was unable to tell the Commission when it was
that he was fit to take on the full range of duties of
his calling other than to say that it was shortly after
that. In any event, it appears that the best that the
applicant was able to manage was that he applied for
a couple of jobs in what might be some 6 weeks of
unemployment. In all of the circumstances, I am not
satisfied that this constitutes a reasonable effort on
the part of the applicant to mitigate his loss and his
lack of candour does not enhance his credibility.

23 Having said that I find that the witnesses, other than Mr
Vadala, were credible and in most cases the issues
associated with the applicant’s performance involved only
one person, usually David Galati, in communicating with
or directing the applicant, or on one occasion involving
Sino Galati and the applicant but observed by David
Galati, it is difficult to determine which of the witnesses’
evidence ought be preferred over another. The applicant
bears the onus of proving that the respondent has failed
to give him a fair go. He is required to demonstrate that
on the balance of probabilities. As the applicant has failed
to demonstrate on the balance of probabilities that his
evidence is to be preferred over the evidence for the
respondent when it comes to the applicant’s performance,
then I am unable to find in his favour. It is for the applicant
to demonstrate that the respondent, in exercising its lawful
right to terminate his employment, has done so in such a
manner as to abuse the right, which would enable the
Commission to interfere in that decision (Miles and
Others t/a Undercliffe Nursing Home v FMWU 65 WAIG
385). It has not been demonstrated to the necessary
standard that the applicant has not received a fair go. It
has not been demonstrated by the applicant that what has
been alleged against him in terms of his performance and
his approach to his work is not correct. His and the
respondent’s evidence have been of equal weight in that
regard.

24 As to the process which resulted in the dismissal, I am
unable to find that the respondent has not given the
applicant natural justice. This is on the basis that issues
of concern were raised with the applicant and he was
given an opportunity to respond. He did respond and the
respondent took account of his response but was
unconvinced by it. Following the applicant’s response,
another two incidents arose, one with the hoist and one
with Mr Parker’s vehicle.

25 As to the issue of the hoist’s operation, subsequent to
the termination of employment, it was pointed out to
the respondent, following investigation by Worksafe,
that the respondent was failing to operate the hoist in
accordance with the manufacturer’s instruction, and
that the instructions which the applicant failed to
comply with were not the manufacturer’s instructions.
The respondent accepts that this is so but has
explained the reasons why directions were given to
operate the hoist in a manner contrary to the directions
of the manufacturer. In any event, Sino Galati says
that the applicant had previously operated the hoist
in a manner contrary to the manufacturer’s instructions
but according to the respondent’s instructions.
Accordingly, Sino Galati was of the view that the
applicant operated the hoist  contrary to his
instructions on the Saturday after the warning to be
difficult rather than on the basis that he was operating
it according to the manufacturer’s instructions.
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26 Because of the dispute between the parties about the
operation of the hoist, it may be that the respondent is
not entitled to rely on this as part of its reasoning for the
termination. However, it was not the only issue to arise.

27 Sino Galati says that the applicant’s failure to properly
check the brake pads on Ken Parker’s vehicle warranted
termination of employment, in the circumstances of the
warning already issued, and the training and experience
the applicant had. This issue is a vexed one. The applicant
is not a qualified motor mechanic. However, it would
appear that he has received necessary, albeit informal,
training and assistance on motor mechanic work which
he was performing, in addition to the auto electrical work
performed by him. It appears that he took the easy way
out in checking the brake pads of Mr Parker’s vehicle by
looking at the brake pads with a torch rather than taking
the wheels off. The evidence was that the former method
is used only where there are magnesium alloy wheels
with nut locks which prevent the wheels from being
removed. The latter method was the one utilised by the
applicant and it was ineffectual. The evidence was that
Mr Parker’s vehicle did not have magnesium alloy wheels
and therefore the wheels ought to have been removed for
the purpose of the inspection. The applicant ought to have
known this.

28 In these circumstances, the applicant was provided with
natural justice. He was given an opportunity to know and
respond to issues knowing that his employment was in
jeopardy. He was given an opportunity to demonstrate
improvement. Soon after the warning was given, a further
issue arose, being Mr Parker’s brakes.

29 I am not satisfied that the applicant has demonstrated to
the standard necessary that he is the one who is correct
and that the respondent is incorrect in relevant matters
relating to the termination by proving his case on the
balance of probabilities. Accordingly, the claim of harsh,
oppressive or unfair dismissal will be dismissed.

30 If I am wrong in this, then the appropriate remedy is to
be considered. It is quite clear from the manner in which
the parties conducted their respective cases that the
relationship between them has broken down irretrievably.
There is no trust between them and each attempted to
cast aspersions upon the other side which did not assist
in the matter being dealt with and which only went to
harden each party’s attitudes towards the other.
Accordingly, the only remedy available would be
compensation for loss where the applicant had properly
attempted to mitigate his loss.

31 As I noted earlier, the applicant has not demonstrated
that he has sufficiently attempted to mitigate the loss
experienced by him as a result of the termination of
employment. The applicant received one week’s pay in
lieu of notice. He had an accident about a week after
termination and was not capable of performing his work
for at least 4 weeks. He was fit only for light duties at
that point. He is unlikely to have been fully fit for another
few weeks. This would take the time since termination at
about 7 weeks. The respondent cannot be held responsible
for any loss suffered by the applicant during the period
he was unfit for work. The applicant, on being fit for
work, and according to his evidence, before that, started
looking for work, and yet made efforts or enquiries in
respect of 2 or 3 jobs in a period of the 4 weeks after he
was fit, and some time before that, while he was unfit.
This does not constitute a genuine endeavour to mitigate
his loss. Therefore, had the applicant been unfairly
dismissed, the amount of compensation which ought be
awarded would be unlikely to exceed around a week’s
pay, this being the maximum amount of time he appears
to have devoted to mitigating his loss.

32 Accordingly, the application will be dismissed.
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Result Application for alleged unfair dismissal
dismissed

____________________________________________________________________________

Order.
HAVING heard Mr W E Game on behalf of the applicant and
Mr E Rea on behalf of the respondent, the Commission, pur-
suant to the powers conferred on it under the Industrial
Relations Act 1979, hereby orders—

THAT this application be, and is hereby dismissed.
(Sgd.) P.E. SCOTT,

[L.S.] Commissioner.

2001 WAIRC 04102
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Result An application alleging unfair dismissal
granted.

Representation
Applicant Ms R. Thomson
Respondent Mr S. Woodbury (of counsel)
_______________________________________________________________________________

Reasons for Decision.
1 The respondent in this matter describes itself as a

personnel placement agency. On 12 June 2000, Brunel
Energy Pty Ltd (Brunel) wrote to Ms Thomson enclosing
documentation for a “contract assignment”. That
“assignment” was for Ms Thomson to perform the work
of a document controller at the premises of Phillips
Petroleum Pty Ltd (Phillips Petroleum). Ms Thomson
worked at Phillips Petroleum from July 2000 until 4
October 2000. On that day, she was asked into the office
of Mr Lynch, a manager of Phillips Petroleum. With him
was Mr Woudstra who is Brunel’s senior manager in
Australia. Mr Woudstra informed Ms Thomson that she
was being dismissed. Ms Thomson was escorted back to
her desk and was then escorted from the premises of
Phillips Petroleum. She brings this claim in the
Commission that she was dismissed by Brunel and that
her dismissal was harsh, oppressive and unfair.

2 Brunel opposes the application. It does so on a number
of grounds. In the first place, Brunel states that the
Commission does not have the jurisdiction to hear the
application because Ms Thomson was not an employee
of Brunel within the meaning of the Industrial Relations
Act 1979 (referred to in these Reasons as the Act). Brunel
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states that Ms Thomson was, at law, an independent
contractor and not its employee. Secondly, and in the
alternative, even if Ms Thomson was its employee, Brunel
states that there was not a dismissal within the meaning
of s.29(1)(b)(i) of the Act. Brunel states that it merely
terminated Ms Thomson’s assignment with Phillips
Petroleum at the direction of Phillips Petroleum. Brunel
argues in the alternative, and thirdly, if there has been a
dismissal, it is not harsh, oppressive or unfair because
Brunel was contractually obliged to terminate Ms
Thomson’s assignment immediately and the nature of the
contractual relationship between Ms Thomson and
Brunel, the offers of assistance by Brunel to secure work
after the termination of the assignment and the conduct
of Ms Thomson in not taking advantage of those offers
means that the dismissal would not have been unfair.
Brunel also argues that in any event little or no
compensation should be awarded by the Commission
because of the alternate work found by Ms Thomson
within a week of the termination of her assignment.
Finally, Brunel disputes that there has been any loss to
Ms Thomson’s reputation as a result of the dismissal.

3 The Commission turns to consider these issues. The first
issue is whether or not Ms Thomson was an employee as
she claims in the face of Brunel’s contention that she was,
at law, an independent contractor.

Ms Thomson’s evidence
4 Ms Thomson gave evidence. Her evidence is that she has

worked in the oil and gas industry for the last 9 or 10
years and has become a document controller. She received
a telephone call from Brunel requesting a copy of her
latest CV. She submitted her résumé and a week or two
later Brunel phoned her and asked her to come in and
meet with its client Phillips Petroleum regarding a four
year position in Phillips Petroleum’s offices working as
a document controller. She attended that meeting. She
indicated her interest in the position and asked Brunel to
secure the position for her and approximately two weeks
later she received the letter of appointment. She
commenced employment on 19 June 2000. Ms Thomson
referred to it as being her “mobilisation”. She was given
an induction by Phillips Petroleum. There is no question
that Ms Thomson was an excellent employee. She
received two awards for “unwavering commitment” and
a construction site support award from Phillips Petroleum
during the period of her employment.

5 On 4 October she was asked to see a manager of Phillips
Petroleum, Larry Ryan. With Mr Ryan was Mr Woudstra.
Mr Woudstra did the talking. Mr Woudstra told her that
she was being dismissed. She asked why she was being
dismissed and she was told that an order had been received
from Phillips Petroleum’s head office in the United States
regarding the sending of inappropriate e-mails. Ms
Thomson asked what e-mail it was that they believed she
had forwarded that was inappropriate and Mr Woudstra
told her that neither he nor Mr Ryan could tell her that.
She talked about the common practice of forwarding e-
mails in the industry and that there had been no warnings
from Phillips Petroleum about using e-mail. However,
her protests did not result in any response and she was
told to go back to her desk, pack up her possessions and
she would be escorted to the exit of the building. It was
approximately 2:30pm in the afternoon. She would
normally work until approximately 6:00pm.

6 Ms Thomson states that the location of Mr Ryan’s office
was such that she had to walk past all of the other
workstations, past dozens of people, just to get back to
her desk and she became upset at the prospect of having
to do so after she had been dismissed. Ms Thomson, who
was by this stage upset, informed her immediate
supervisor of her dismissal and wrote notes on her work
in progress to tell him “what was what”.

7 The next morning she received a phone call from her
supervisor who stated that he was “working on a way to
get me back on to the project” and asked her if she would
consider a role within Tega Joint Venture as a document
controller. However, she did not feel comfortable about
this because of the relationship between Tega Joint Venture

and Brunel. Mr Woudstra had requested that she see him.
She states that Mr Woudstra told her he was shocked about
what happened the day before and that he was drafting a
letter to her. He gave her a Brunel t-shirt, asked her to
complete a timesheet and asked if she was interested in
working overseas. She told him about the option of
working for the Tega Joint Venture and Mr Woudstra said
that he would not allow that. She asked him about her 20
days’ pay and Mr Woudstra told her that she was not
entitled to that because she had committed an offence
similar to stealing. Ms Thomson told him she had not
and indicated that she would be seeking legal advice. She
states that Mr Woudstra replied that she would not be
able to sue Phillips Petroleum but she would have to sue
Brunel.

8 She then met with her former supervisor at Phillips
Petroleum in order to have her timesheet signed and he
discussed with her the possibility of her returning to a
similar position with Phillips Petroleum. She indicated
that she would be interested. Later that day when she
returned to her home, she had received a large bunch of
flowers from the management services department of
Phillips Petroleum with a card “I hope you can rejoin the
team fast”. She was then informed by the personnel
placement agency used by the Tega Joint Venture that the
position of document controller was available. Ms
Thomson commenced employment back at Phillips
Petroleum on 16 October 2000. Her work location was
in the same place with Phillips Petroleum. She was given
a different cubicle and was told “to keep a low profile”.
She performed work under the direction of a temporary
employee who was now in the position previously
occupied by her at Phillips Petroleum. She performed
similar work although she did not have access to the
systems any more than was necessary for her to do the
job. In January, at the request of Phillips Petroleum, she
went overseas to one of the fabrication sites to train the
local document controllers and also went to South Korea.

9 Ms Thomson’s return was on the understanding that it
would be for a 10-month period. Although the personnel
placement agency had been prepared to extend her
contract, she declined. She in turn was contacted by the
construction manager that used to work for Phillips
Petroleum who was working on another contract and
looking for a document controller. He informed her that
the company for whom he worked normally employed
personnel through Brunel and she declined to work
through Brunel because “they never represented me well
in the past” and the understanding was that she was to be
employed through an agency other than Brunel.

10 She did receive a telephone call from Brunel’s office at
round about this time asking if she was interested in
working on anther project and she declined. This was a
date in August.

11 Ms Thomson was cross-examined on her evidence. She
stated that she was supervised or managed by Mr Rogers
on a day-to-day basis during her time at Phillips
Petroleum, in that he would be her contact if there was a
problem. Ultimately, she would report to the project
manager, Mr Ryan.

12 Ms Thomson conceded that she was free to accept or
reject any further offers which may have been made to
her by Brunel. Her employment at Tega Joint Venture
was at a similar rate of pay although for less numbers of
hours per day. She conceded that her reputation as a
document controller has not been damaged in the eyes of
those with whom she directly worked, certainly those
persons at both Phillips Petroleum and Tega Joint Venture.
Ms Thomson’s evidence is that Brunel deducted her
taxation. She did not have an ABN number and did not
claim benefits such as travel to work and home and other
deductions.

Mr Woudstra’s evidence
13 Brunel called evidence from Mr Woudstra. Mr Woudstra

has been employed by Brunel’s international operations
since 1990 and came to Australia in February 2000 for
Brunel. He described Brunel’s operations as providing
contracting services to clients in the oil and gas industry.
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The industry is quite specialised. Brunel’s practice is to
engage persons as independent contractors and the
contract which is drawn up is to reflect that. He had not
met Ms Thomson prior to 4 October 2000.

14 Mr Woudstra had spoken with Mr Ryan on 3 October
2000 and went to see him on 4 October 2000 at
approximately 1:00pm. Mr Ryan explained to him that
Phillips Petroleum in the United States had performed
an internal e-mail audit and that two “contractors” were
seen to have violated Phillips Petroleum’s policies.
Therefore, and with immediate effect, Brunel would have
to terminate the assignment of “the contracted personnel”.
Mr Ryan proposed to call Ms Thomson into his office
and he expected Mr Woudstra to tell her about the audit
and the consequences. He handed Mr Woudstra a letter
dated 4 October 2000 (exhibit A46) which states—

“reference clause 12 of contract C0009, company
hereby notifies you that the assignment of these two
individuals is to be terminated immediately”.

15 One of the two individuals was Ms Thomson.
16 Ms Thomson was called in and Mr Woudstra informed

her what happened and that he was “terminating her
contract as per the close of business today”. Mr Ryan
asked Ms Thomson whether she could remember anything
about e-mails and Ms Thomson replied that there is a
constant receiving and sending of e-mails. Mr Woudstra
asked Ms Thomson to contact her the next day to discuss
how to go from that point forward. Ms Thomson then
left the office.

17 He met with Ms Thomson the next day and Ms Thomson
advised him that she had been in contact with an agency
regarding employment with Phillips Petroleum as a
document controller in the project, to which Mr Woudstra
made objections. His objection related to the machinery
involved in this and whether or not Brunel could continue
to provide the services to Phillips Petroleum. He asked
Ms Thomson whether she was interested in working
overseas and she said she would have to think about it.
Mr Woudstra gave evidence that he did attempt to
investigate the alleged conduct of Ms Thomson but he
did not receive a response from Phillips Petroleum to his
requests.

18 Mr Woudstra indicated that Ms Thomson is still on their
books if a position came up. Mr Woudstra indicated that
Ms Thomson is well respected as a professional document
controller.

19 Mr Woudstra gave Ms Thomson a letter dated 4 October
2000 stating that “on strict orders from Phillips, Brunel
Energy has to terminate your contract of employment with
us as per 4 October 2000 by close of business”. In cross-
examination, Mr Woudstra states that he did not use the
term “your contract of employment” in a strict sense,
rather he was attempting to refer to the contract that was
in place between them. Mr Woudstra’s evidence is that
he was not familiar with the distinction under Australian
law between a contractor and an employee.

20 Mr Woudstra was cross-examined on his evidence. Mr
Woudstra conceded that he did not offer objections to Mr
Ryan regarding her proposed termination because Brunel
is unable to do so under the contract. Nevertheless, he
did ask him questions. Nevertheless, Phillips Petroleum
does not have to give Brunel any reasons and Brunel has
to follow the instructions of Phillips Petroleum. He
believed he did not have a choice as to the manner of the
dismissal because he was acting on instructions from Mr
Ryan. He agreed that Ms Thomson was not paid for any
period of notice because of the summary termination of
the contract as instructed by Phillips Petroleum.

21 In response to a question from the Commission, Mr
Woudstra confirmed that Brunel paid for workers’
compensation coverage for Ms Thomson and deducted
tax under the PAYE system (and later on the PAYG
system).

The contract between Ms Thomson and Brunel
22 The terms of the relationship between Ms Thomson and

Brunel are contained in a document entitled “contract
assignment” signed by both Ms Thomson and Brunel

(exhibit A16). It is stated to be between Brunel and “the
person or entity whose name and address are specified in
item 2 of the schedule (“contractor”)”. Item 2 of the
schedule contains Ms Thomson’s name and her private
address. The document specifies that Brunel carries on
the business of a personnel placement agency. It states
that the contractor is an independent contractor who has
engaged Brunel to place the contractor with certain clients
of Brunel from time to time for the purpose of performing
certain duties. It then states that Brunel has agreed to
place the contractor with Phillips Petroleum for the
purpose of the contractor performing the services subject
to the terms and conditions of the agreement.

23 The document obliges the contractor to act with such skill
and diligence normally exercised by a qualified and
experienced person in performing the services, to exercise
reasonable care, to act honestly and conscientiously, to
comply at all times with relevant laws, industry standards
and procedures and Phillips Petroleum practices, comply
with all lawful and reasonable directions of Phillips
Petroleum or any of its officers, servants, agents or
employees and do all such acts, matters and things as
may be necessary for or incidental to the proper and
efficient carrying out of the services. It obliges the
contractor to provide her services at Phillips Petroleum’s
location or any other location as Phillips Petroleum may
reasonably require where mutually acceptable to both
parties. It reserves the right to Brunel at all times to direct
the contractor, if the contractor is a corporation or a
partnership, to replace any of the staff engaged by the
contractor in providing the services if in Brunel’s opinion
that staff member is unsuitable to perform the services.

24 The document provides for Brunel to pay the contractor.
Brunel is to issue payslips in respect of those payments.
Brunel will reimburse reasonable expenses incurred as a
result of providing services and will also cover workers’
compensation insurance and public liability insurance.

25 It provides that Brunel has no responsibility whatsoever
to the contractor concerning holiday pay, sick leave, long
service leave or any payment of a like nature. It provides
that other than as specified in the agreement the contractor
shall be solely responsible for the payment of all income
tax and any other tax payable with respect to the payment
or receipt of the fee for the performance of the services
and it authorises Brunel to deduct from that fee any tax
or other monies that Brunel is required by law to deduct
including deductions required under the Prescribed
Payment Systems or Pay As You Earn tax.

26 The document provides that the engagement may be
terminated either with notice or without. If the
engagement is terminated with notice, it specifies that it
is by either party giving not less than the period specified
in item 11 of the schedule as notice in writing to the other
of such termination and the contractor undertakes to
remain a Brunel employee/contractor for the complete
duration of employment in accordance with item 8 of the
schedule. It provides that Brunel may without notice and
without compensation terminate the engagement if the
contractor commits serious or persistent breaches of the
agreement or fails to perform the services to a standard
acceptable to Brunel or the client or is guilty of any grave
misconduct or wilful neglect in the performance of the
services or is guilty of any serious misconduct which in
the reasonable opinion of Brunel might tend to injure the
reputation or the business of Brunel or the client.

27 The contract provides—
“Nothing in this agreement shall be construed as cre-
ating an employer and employee relationship or
partnership relationship between Brunel and the con-
tractor.”

28 The schedule to the agreement has a commencement date
of 19 June 2000. It names the client as Phillips Petroleum.
It states the location of the work as being in Perth. It
specifies a daily rate, less 7% superannuation. It provides
for unpaid annual leave of 20 working days per year. In
item 7 the agreement states that it is to provide the services
of Ms Thomson (or a mutually agreed alternative person)
in the capacity of document controller under the direction
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of Phillips Petroleum Pty Ltd. It provides for an expiry
date of January 2004 and authorises deductions of PAYE
taxation. It provides for a termination notice period of 20
working days between the contractor and Phillips
Petroleum and Phillips Petroleum to the contractor.

29 Brunel relies upon the terms of the document in its
argument that Ms Thomson was not an employee within
the terms of the Act. However, as it itself acknowledges,
the document signed between Ms Thomson and Brunel
is not determinative of that question. The Act defines an
employee as any person employed by an employer to do
work for hire or reward. If Ms Thomson is in all other
respects an employee for the purposes of the Act, then
the description of their relationship in the document will
not change that status.

Was Ms Thomson an employee of Brunel?
30 Ms Thomson’s claim of harsh, oppressive or unfair dismissal

in brought against Brunel. In doing so she is alleging that
she was an employee and that Brunel was her employer.
An employee is defined by the Act as a person employed
by an employer to do work for hire or reward. As Mr
Woodbury, who appeared on behalf of Brunel, correctly
points out, the proper examination of that definition requires
the application of the common law tests for an employment
relationship. In considering those common law tests, regard,
and due weight, must be given to the terms of the document
signed by Ms Thomson between her and Brunel. It expressly
provides that it does not create the relationship of employer
and employee between Brunel and Ms Thomson. However,
the parties to a contract cannot by a label within the contract
change the relationship between them if in fact it is a
different relationship. Where parties enter into a formal
contract governing their relationship, appropriate weight
will be given to the words used in the contract when
determining the character of that relationship: Neale v Atlas
Products (Vic) Pty Ltd (1955) 94 CLR 419 at 428; Narich
Pty Ltd v Commissioner of Payroll Tax (1983) 50 ALR 417
at 421. Of course, as Lee J observed in Gurran v Tarbook
Pty Ltd, unreported, IRCt of Australia; 13 September
1996—

“If parties to an employment contract have attempted
in the terms of their contract to describe their rela-
tionship in a manner that does not accord with the
facts, the relationship established by the facts will
prevail.” : Southern Group Limited v Smith (unre-
ported) (Supreme Court of WA) (FC) Lib No 970284
per Ipp J.

31 In my view, it is only if the relationship between Ms
Thomson and Brunel is uncertain or ambiguous that the
terms of the contract entered into between them which
shows their intention will be determinative.

32 I turn then to consider the various criteria to be considered.
In this regard, the most recent decision of the High Court
in Hollis v. Vabu Pty Ltd [2001] HCA 44 (9 August 2001)
considered the distinction to be drawn between employee
and independent contractor and noted that the common
law has been sufficiently flexible to adapt to changing
social conditions by shifting the emphasis and the control
test from the actual exercise of control to the right to
exercise it so far as there is scope for it, even if it be only
incidental or collateral matters. Furthermore, control is
not now regarded as the only relevant factor and it is the
totality of the relationship which must be considered.

Control
33 On the evidence, Ms Thomson was controlled in the day-

to-day work she performed by her supervisor and
ultimately Mr Ryan, at Phillips Petroleum. However,
although the word “control” includes the direction to work
or how the work is to be performed on a daily basis, it is
not restricted to those things. The ultimate expression of
control, that being the right to employ and to dismiss Ms
Thomson rested with Brunel and not Phillips Petroleum.
On balance therefore, I find that the right to control Ms
Thomson rested with Brunel.

Payment of salary
34 On the evidence, Ms Thomson’s remuneration was paid

to her by Brunel. It was an amount described as a “fee”
for the purposes of the document between them.

Nevertheless, it was the remuneration for her work and it
was paid to her by Brunel. It was paid for the time she
worked and on a regular basis. Ms Thomson did not quote
for the job and she was not paid on the basis of the
completion of a job. At Brunel’s initiative the rate was
increased and Brunel simply informed her of that fact.
Ms Thomson did not, at her initiative, increase the rate at
which she provided her services.

Taxation
35 Taxation was deducted by Brunel. In this regard, I note

the provision of clause 5.3 of the contract. It states that
the contractor shall be solely responsible for the payment
of all income and any other tax. Nevertheless on the
evidence, Ms Thomson was not responsible for the
payment of her own taxation. There is nothing to
distinguish the taxation deduction made on behalf of Ms
Thomson from the usual deduction of taxation by an
employer from its employee’s salary. Ms Thomson did
not have an ABN and her taxation rate was not at the
(now superseded) PPS rate. Furthermore, Ms Thomson
did not claim the benefits such as travelling to and from
work which may have been available to her had she not
been an employee. Ms Thomson did not forward invoices
to Brunel for her services. Neither did Ms Thomson charge
GST to Brunel. Brunel provided what is effectively a
group certificate for the taxation deducted (exhibit A68)
and provided a payment advice to Ms Thomson of her
rate and the deductions made. It notes that Brunel made
superannuation contributions on her behalf. The payment
advice gives Thomson an “employee code”.

Creation of goodwill
36 On the evidence, Ms Thomson did not generate any

“goodwill” that would derive from the running of her
own enterprise. Rather, she provided services for which
Brunel would receive a fee from Phillips Petroleum. A
portion of that fee would in turn then be paid to Ms
Thomson as salary.

Entitlements
37 By virtue of the document constituting the contract

between Ms Thomson and Brunel, she was not entitled
to the usual employee benefits such as paid annual leave,
sick leave or additional rates for overtime of weekend
work. However it recognised that Ms Thomson was
entitled to receive unpaid annual leave of 20 working days
per year.

Personal service
38 Ms Thomson provided personal service. At no time did

she engage another person to perform those services for
Phillips Petroleum on her behalf. Her services were
provided in her own name and not, for example, in the
name of a business or company.

Conclusion
39 The evidence leads only to the conclusion that Ms

Thomson was an employee of Brunel. Although it did
not control Ms Thomson in the day-to-day operation of
her work, the essence of the contract between Ms
Thomson and Brunel was for Ms Thomson, for the benefit
of Brunel and not herself, to provide services to Phillips
Petroleum for which Brunel would receive a regular and
ongoing fee from Phillips Petroleum for the duration of
the performance by Ms Thomson of her services. The
contract envisaged that Ms Thomson, in performing those
services at Phillips Petroleum, would be working at the
premises of Phillips Petroleum and performing work of
benefit to Phillips Petroleum. Nevertheless, Brunel
retained to itself the ultimate control over the performance
of her services and the contract between Ms Thomson
and Brunel was ultimately for the benefit of Brunel (Swift
v. Workcover Authority (New South Wales) [2000] 96 IR
69). The contract between them obliged each to give the
other notice of termination in the ordinary course of events
and obliged Ms Thomson to remain a “Brunel employee/
contractor for the complete duration of employment”.

40 Further, I do not regard the relationship between Ms
Thomson and Brunel to be uncertain or ambiguous. To
the extent that the document executed between Ms
Thomson and Brunel purports to establish the relationship
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of contractor and principal, it cannot stand in the face of
the above facts. It its purporting to create the relationship
of contractor and principal the contract is really nothing
more than a sham. Ms Thomson was a person employed
by Brunel to do work for hire or reward. That brings Ms
Thomson within the definition of “employee” and Brunel
within the definition of “employer”.

41 As far as the status of Ms Thomson is concerned, it cannot
be said that the document reflected the common
understanding of the parties. There was no discussion
between Brunel and Ms Thomson prior to signing about
the nature of the relationship to be established between
them. The parties did not settle the terms of the
relationship and then execute a document reflecting that
agreement. Rather, the document was sent to Ms Thomson
and she signed and returned it. This manner of
engagement was the manner with which Ms Thomson
had become familiar because, on the evidence, it is a
common feature of the oil and gas industry that it sources
its labour through labour hire or personnel placement
agencies. The industry is project-based so that
“engagement” is for the purposes of a project. Brunel
originally contacted Ms Thomson and asked her if she
was interested in working on Phillips Petroleum’s then
current project. She was and it arranged an interview for
her with Phillips Petroleum. She and, apparently, Phillips
Petroleum were agreeable and Ms Thomson contacted
Brunel to arrange for her “placement”. The document was
then sent to her.

42 From the evidence Ms Thomson signed the document
without reading it, except for the schedule. It states the
obvious to say that she should have read and understood
the whole document before signing it. For present
purposes, and from her evidence, while Ms Thomson saw
from the schedule that she was described as a “contractor”
she did not regard herself as one. From her evidence, I
cannot, in the context of the whole of the document,
conclude that Ms Thomson signed the contract in the
status of a contractor. It is clear that Ms Thomson provided
personal service. There is no evidence at all that Ms
Thomson was in any way in business for herself. The use
of the word “contractor” cannot change her status to a
contractor when on the facts she was not a contractor.
From the evidence in this case the document was the
device by which Brunel provided the services of a specific
individual person for the purposes of its contract with
Phillips Petroleum.

43 Finally, I do not regard the two authorities to which Mr
Woodbury referred me as requiring a different conclusion.
Unlike the situation in Borg v. Troubleshooters Available
Pty Ltd (1995) 75 WAIG 2852 (and see also Building
Workers Industrial Union v Odco (1991) 37 IR 380).
Brunel paid Ms Thomson a wage from which it deducted
PAYE tax. That is strongly suggestive of an employment
relationship. The contract entitled her to annual leave,
although “unpaid”. Brunel paid workers’ compensation
insurance. It made superannuation payments on her
behalf. Ultimately it had the right to remove her from the
job. Furthermore, in the context of the whole of the
relationship, I am not persuaded that the decision in Turvey
v. PEEDAC Pty Ltd (2000 WAIRComm 189) is relevant
on the facts and I am not persuaded by it that neutral
weight should be attached to matters such as taxation and
superannuation contributions.

44 For the above reasons I conclude that Ms Thomson was
an employee and that she was an employee of Brunel.

Was there a dismissal?
45 Brunel argues that even if Ms Thomson was an employee,

there was no dismissal within the meaning of s.29(1)(b)(i).
Rather, it says that at the direction of Phillips Petroleum,
Brunel “terminated the assignment of the applicant” with
the client, however, Ms Thomson at all times remained,
and to this day remains “on Brunel’s books”.

46 In considering the validity of this submission, I observe
that a distinction is to be drawn between the situation
when a personnel placement agency is seeking to find
work for a person who is on its books and the situation
where work has been offered and accepted and is being

performed. In the former case, the person to whom the
work is offered may retain the right to accept or reject the
work. Correspondingly, there is no obligation on the
personnel placement agency to find work or to provide it
when the employee is merely “on the books” (Healey v.
Targaze Pty Ltd t/a Integrated Workforce (1997) 77 WAIG
785). However, when work has been offered and accepted,
and indeed performed pursuant to a contract for that
purpose, then the termination by the personnel placement
agency of that engagement during its term and prior to
the completion of the work the subject of the contract
may readily be a dismissal for the purposes of the Act.

47 I find it to be so here. The contract between Ms Thomson
and Brunel is, as I have found, a contract of employment
whereby Ms Thomson agreed to perform services at
Phillips Petroleum for the benefit of Brunel for a four
year period subject to the terms of the contract. One of
those terms (paragraph 9.2 Termination without Notice
(exhibit A22)) provides that Brunel may without notice
and without compensation “terminate the engagement if
the contractor” falls into one of six categories. That is, it
retained the right to terminate the contract between itself
and Ms Thomson, that is, to dismiss Ms Thomson.

48 On the facts, Brunel terminated the contract between it
and Ms Thomson. Ms Thomson did not terminate the
contract. Brunel initiated the termination of the contract.
The contract was not otherwise to come to an end for
four years. The termination of the contract by Brunel
constituted a dismissal because it was an action by an
employer bringing the contract of employment between
it and its employee to an end.

49 For those reasons I find that Ms Thomson was dismissed
by Brunel.

Was the dismissal harsh, oppressive or unfair?
50 Brunel argues that the dismissal was not harsh, oppressive

or unfair because the work was performed pursuant to an
agreement between Brunel and Phillips Petroleum which
expressly reserved for Phillips Petroleum the right to
require the removal of any personnel provided by Brunel
who, in the sole opinion of Phillips Petroleum, failed to
meet its requirements under the agreement. On 4 October
2000, Phillips Petroleum notified Brunel of its
requirement that the assignment of Ms Thomson be
terminated immediately and Brunel did so as it was
contractually obliged to do.

51 Brunel presented in evidence a copy of the contract
between it and Phillips Petroleum. Clause 12.3 of that
contract provides that Phillips Petroleum may
immediately terminate any or all assignments under the
agreement between Phillips Petroleum and Brunel if
Brunel or its personnel shall be guilty of any neglect or
misconduct in connection with duties or otherwise or if
Brunel or its personnel fail to perform or observe any
reasonable instructions of Phillips Petroleum or commit
any breach of the terms of the agreement between Phillips
Petroleum and Brunel.

52 The direction from Phillips Petroleum to Brunel (exhibit
A46) informed Brunel with reference to Clause 12 of the
contract between them “that the assignment” of [Ms
Thomson] is to be terminated immediately. While I accept
that this direction from Phillips Petroleum to Brunel
required Brunel to remove Ms Thomson from its
premises, and to do so immediately, the direction to Brunel
was pursuant to the contract between Phillips Petroleum
and Brunel. It could not be a direction pursuant to the
contract between Brunel and Ms Thomson for the simple
reason that Phillips Petroleum is not a party to that
contract. The consequence of the direction from Phillips
Petroleum upon Ms Thomson’s employment by Brunel
will depend upon the terms of the contract between Ms
Thomson and Brunel.

53 The contract between Ms Thomson and Brunel has been
referred to previously. The terms of Clause 9, where
relevant, have already been cited. The terms of the contract
relevant to these circumstances entitled Brunel to dismiss
Ms Thomson without notice and without compensation
if she failed to perform and conduct the services to a
standard acceptable to Brunel or the client or is guilty of



WESTERN AUSTRALIAN INDUSTRIAL GAZETTE 81 W.A.I.G.3160

any grave misconduct or wilful neglect in the performance
of the services. It is quite significant, however, that the
terms of the contract do not entitle Brunel to terminate
Ms Thomson’s employment if it is instructed to do so by
Phillips Petroleum. This is in contrast to Mr Woudstra’s
evidence that that is the reason why Brunel dismissed
Ms Thomson without notice or compensation (transcript
p. 54).

54 Ms Thomson was dismissed by Brunel without notice
and without compensation. For Brunel to be entitled to
do so pursuant to the contract between it and Ms Thomson
it would need to demonstrate to the Commission that her
conduct fell within paragraph 9.2 of the contract between
them (exhibit A(22)). The onus lies on Brunel to
demonstrate this because its dismissal of Ms Thomson
was a summary dismissal, that is, without payment in
lieu of notice: Winkless v. Bell (1986) 66 WAIG 847 at
848; Federated Brick Tile and Pottery Union v. Bristile
Limited (1982) 62 WAIG 2926 at 2928; and see too: Shire
of Esperance v. Mouritz (1991) 71 WAIG 891; and
Pastrycooks Employees, Biscuit Makers Employees &
Flour & Sugar Goods Workers Union (NSW) v.Gartrell
White (1990) 35 IR 70 at 83.

55 Brunel does not argue that Ms Thomson committed a
serious or persistent breach of the contract between her
and Brunel (9.2(a)), nor, I suspect could it have done so.
It might have conceivably been able to argue that if Ms
Thomson did violate Phillips Petroleum’s email policy
she breached clause 2.2(d) which required her to
“…comply at all times with all … Client practices” but
even if this was argued, there is no evidence that she did
not comply at all times with Phillips Petroleum’s practices.
Further Brunel does not argue that Ms Thomson became
insolvent or bankrupt (9.2(e)), nor that she ceased to hold
any license or permit required to perform the services
(9.2(f)).

56 Paragraph 9.2(b) gives Brunel the right to terminate Ms
Thomson’s services without notice and without
compensation if she fails to perform and conduct the
services to a standard acceptable to Brunel or the client.
There is no evidence that Ms Thomson failed to perform
and conduct the services to a standard acceptable to Brunel
or the client. On the contrary, she was an excellent
employee. The evidence of the excellence of Ms
Thomson’s performance of work is in the awards
presented to her. It is also evidenced by the fact that she
was contacted by Phillips Petroleum directly the next day
and asked if she could return to work. In fact she did
return to Phillips Petroleum via another personnel
placement agency within 12 days. These circumstances
are eloquent support for the conclusion that Ms
Thomson’s performance and conduct of work are unlikely
to be less than any standard set by Brunel or Phillips
Petroleum.

57 The allegation was that Ms Thomson had “violated
Phillips Petroleum’s e-mail policy by having sent an e-
mail with an attachment that was inappropriate to an
address outside the company’s system firewall” (exhibit
A46). Such an act on Ms Thomson’s behalf, if she had
done so, is not an act going to the performance and
conduct of her work. Rather, it is in the nature of a
misconduct. However, it is not part of the case presented
by Brunel in this Commission that Ms Thomson actually
committed the act alleged. Indeed, to his credit Mr
Woudstra was frank enough in his evidence to admit that
Brunel does not know whether Ms Thomson did or did
not violate Phillips Petroleum’s e-mail policy. What the
evidence reveals is that Phillips Petroleum believed that
Ms Thomson had violated its e-mail policy and Brunel
regarded that of itself as sufficient reason to dismiss her
summarily.

58 It is, of course, not sufficient reason to dismiss her
summarily. The evidence that Phillips Petroleum believes
that Ms Thomson breached its e-mail policy is merely
hearsay. Brunel was itself bound by the contract between
it and Ms Thomson. As the Recitals to the contract show—

“Brunel has agreed to place the contractor with
Phillips Petroleum for the purpose of the contractor

performing the services subject to the terms and con-
ditions of the agreement” (underlining added).

59 For Brunel to lawfully terminate Ms Thomson’s services
without notice and without compensation under the
contract, Brunel would need to show that Ms Thomson
was guilty of grave misconduct or wilful neglect in the
performance of the services (paragraph 9.2(c)) or was
guilty of any serious misconduct, which, in the reasonable
opinion of Brunel might tend to injure the reputation or
the business of Brunel or the client (paragraph 9.2(d)).
Brunel did not seek to show that Ms Thomson was guilty
of the misconduct alleged and therefore has not done so.

60 Even if it had done so, it is well settled that a breach of a
policy does not automatically lead to dismissal
(Undercliffe Nursing Home v. FMWU (1985) 65 WAIG
385). Even the “e-mail usage policy” which Ms Thomson
states that she received on 28 September 2000 does not
say that all violations will result in dismissal for a first
offence. It recognises that violations of the e-mail policy
will result in corrective and or disciplinary action being
taken including dismissal. That surely is common sense.
The e-mail usage policy may be a serious policy.
Nevertheless, a particular breach of it may be serious or
trivial and if it is trivial it may warrant corrective and or
disciplinary action being taken rather than dismissal if it
is a first offence. Indeed, it is only in exceptional
circumstances that an ordinary employer is entitled at
common law to dismiss an employee summarily: Concut
v Worrell (2000) 75 ALJR 312; 103 IR 160, per Kirby J
at para 51.

61 Ms Thomson’s evidence is that she had never been shown
an e-mail usage policy prior to 28 September 2000. Her
evidence is that after she read the policy she certainly did
not do anything to violate it as she regarded it seriously.
I have no hesitation in accepting Ms Thomson’s evidence
in this regard. Indeed, to the extent that it is necessary to
say so, I regarded Ms Thomson’s evidence as being given
in a patently truthful manner.

62 Brunel has not discharged the onus upon it. It cannot be
said on the evidence before the Commission that Ms
Thomson conducted herself in any way described in
Clause 9.2 of the contract between her and Brunel. The
most that could be said is that if she did send an e-mail in
violation of the policy, it may have been misconduct but
it would not have been “grave misconduct or wilful
neglect” nor “serious misconduct” which could
reasonably lead Brunel to believe it might injure the
reputation or the business of Brunel or Phillips Petroleum.
This must be so because of the almost immediate re-
employment of Ms Thomson by Phillips Petroleum and
at its initiative.

63 Therefore, Ms Thomson’s summary dismissal by Brunel
was unlawful. Even if it could be said, as Brunel does
say, that Brunel had “no choice” other than to dismiss
her given the instruction it received from Phillips
Petroleum, it cannot be said Brunel had “no choice”
whether or not to effect a summary dismissal. It had the
choice whether to dismiss her with or without notice. In
the absence of any evidence of misconduct on the part of
Ms Thomson bringing the circumstances within paragraph
9.2, or in the absence of a provision in the contract
between it and Ms Thomson allowing her to be dismissed
without notice merely upon the instruction of Phillips
Petroleum, her dismissal was unlawful.

64 An unlawful dismissal is not necessarily an unfair
dismissal. However, it is unlikely that dismissal will be
other than unfair where the Commission has concluded
that an employer has wrongly exercised its power to
dismiss an employee summarily (Robe River Iron
Associates v. ADSTE (1987) 67 WAIG 1104 at 1106, the
subsequent appeal being decided on other grounds: (1988)
68 WAIG 11). In this case, I think there are circumstances
which inevitably render Ms Thomson’s dismissal by
Brunel as unfair. Brunel was in error in considering that
it had “no choice”. On the contrary, Brunel had to consider
the terms of the contract between it and Ms Thomson to
decide the manner of the termination. In fact Mr Woudstra
dismissed Ms Thomson immediately in Mr Ryan’s office.
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65 In this regard, although Ms Thomson was severely critical
of the manner of her termination on the day at Phillips
Petroleum’s premises, and demonstrably remains upset
as a result of it, that was not a circumstance arranged by
Brunel. Rather, the time and place of her termination on
the day was instigated by Phillips Petroleum which then
presented Mr Woudstra with a fait accompli.

66 Nevertheless, in my view Mr Woudstra acted hastily in
dismissing Ms Thomson summarily then and there.
Brunel was obliged to consider properly, and with fairness
towards Ms Thomson, who was its employee pursuant to
a separate written contract between them, what
implications Phillips Petroleum’s direction to it had under
that written contract. Even though Mr Woudstra tried later,
unsuccessfully, to establish from Phillips Petroleum what
Ms Thomson allegedly had done, that was after he had
dismissed her summarily.

67 Furthermore, on Ms Thomson’s evidence, the next day
Mr Woudstra considered Ms Thomson had committed
an act “similar to stealing” and therefore she was not
entitled to the notice period of 20 days. Mr Woudstra
was not asked whether he did or did not say those words.
Nevertheless, given what I find to be the truthful evidence
of Ms Thomson I regard it more likely than not that he
did say words to that effect. He, of course, was not entitled
to say that given, as he later says, Brunel does not know
for a fact what Ms Thomson did or did not do.

Conclusion
68 I find that Ms Thomson’s dismissal summarily by Brunel

to have been oppressive towards her. It was oppressive
by reason of the fact that Brunel had no lawful entitlement
to terminate her services summarily. It regarded her as
having done an act similar to stealing when there is simply
no evidence at all that she did. In fact, that comment alone
appears to sum up the relationship between Brunel and
Ms Thomson from Brunel’s point of view. It showed little
if any loyalty towards her at the time. Even if it was
obliged to remove her from Phillips Petroleum, it could
have at least asked her what she wanted it to do on her
behalf and show to its otherwise excellent employee some
concession regarding her circumstances. In fact, when
Brunel became aware from Ms Thomson that she might
return to Phillips Petroleum, but via another labour hire
agency, on the evidence, Brunel objected to that occurring.

69 Further, given that the contract between Brunel and Ms
Thomson was for a term of four years, there appears to
have been little positive effort to assist Ms Thomson in
finding immediate alternative employment. While Mr
Woudstra enquired whether she would be prepared to
work overseas, in fact Brunel did not make any offers of
employment to Ms Thomson until July 2001 (transcript
page 37). While there may have been no continuing
obligation on Brunel to find alternative employment for
Ms Thomson had her contract been completed according
to its terms, that was not the case here which is a further
distinction between the circumstances of this matter and
the case of Healey v. Targaze previously referred to.

70 The conclusion that Ms Thomson’s dismissal summarily
by Brunel was oppressive towards her is not inconsistent
with the decision of Polites DP in Euvrard v. Black Star
Holdings Pty Ltd t/a Rotary Drilling Services (12 October
1998, Print Q7456). In that matter, it was found that the
labour hire agency had no choice other than to dismiss
Mr Euvrard. However, Mr Euvrard was not dismissed
summarily. Rather, he was treated as a redundant
employee which, according to Polites DP seemed to be
“appropriate in the circumstances” where there was no
other work in Australia for him. Brunel exhibited no such
consideration towards Ms Thomson. If anything, that case
is an illustration of the central issue here: it is not whether
Brunel had the legal right to dismiss Ms Thomson it is
whether that legal right was exercised so harshly or
oppressively towards her as to amount to an abuse of that
right.

Remedy
71 This is not a case where reinstatement is sought, and

neither is it practicable. Accordingly, I turn to consider
the issue of compensation.

72 The Commission has the power to order compensation
to be paid for the loss or injury arising from the dismissal.
In relation to loss, I find that Ms Thomson’s loss is the
20 days’ salary which would have been due to her had
her termination been lawful. She has also lost the salary
which otherwise would be earned between the date of
her dismissal and the commencement of her alternate
employment, however, had Brunel’s dismissal of her been
carried out in accordance with the contract, it is unlikely
Brunel would have been responsible for any loss of
income by Ms Thomson after the expiry of the agreed
period of notice of 20 working days. In this case, in any
event, Ms Thomson has mitigated her loss by
commencing the alternate employment.

73 I also conclude that Ms Thomson suffered an injury for
the purposes of the Act by virtue of being dismissed
summarily by Brunel at Phillips Petroleum’s premise as
though she had committed an act of serious misconduct
when she had not. While dismissal in virtually every case
will cause the employee disappointment, distress and a
host of unpleasant personal feelings (Manuel v Pasminco
Cockle Creek Smelter (1998) 83 IR 135 at 162) and the
Commission ought be cautious in awarding compensation
for injury for that reason (and compare the decision of
the Full Bench of this Commission in AWI Administration
Services Pty Ltd v. Birnie (26 October 2001, unreported,
2001 WAIRC 04015 at paragraphs 148 and 200) the
evidence in my view supports this conclusion. I therefore
find that Ms Thomson has also sustained an injury as
that is encompassed by s.23A of the Act. The calculation
of compensation for that injury is not straightforward. In
my view a fair compensation for the injury is a figure of
$2,000.00.

74 In reaching this conclusion I do not find that Ms Thomson
has established that she has suffered any loss of reputation.
The evidence that Ms Thomson was otherwise an
excellent employee, that she received flowers from
Phillips Petroleum the next day with an offer for her to
return, and for her to have returned to work at Phillips
Petroleum’s premises within 12 days, is a positive
indication of her attitude. Indeed her removal appears to
have been quite unnecessary and something of a farce as
far as Phillips Petroleum in Western Australia appears to
have been concerned, at least on the limited evidence
before the Commission.

Comment
75 It will be apparent from the detail of these reasons that

the circumstances of Ms Thomson’s employment and her
dismissal are far from straightforward. This has been due
in no small part to the practice, as it has been described
in these proceedings, for the oil and gas industry to source
its labour through labour hire or personnel placement
agencies. The presence of a 3rd party, the personnel
placement agency, between what otherwise might be an
employment relationship between Ms Thomson and
Phillips Petroleum has the consequence, whether intended
or not, of not permitting the decision of Phillips Petroleum
to require Ms Thomson’s removal to be challenged by
her on its merits in this Commission. Correspondingly,
the relationship between the personnel placement agency
and its client means that the personnel placement agency
has no, or perhaps very little, say in the decision regarding
its own employee’s place with that client.

76 It is apparent that the personnel placement agency
therefore may be placed in an invidious position regarding
its own options if the client simply decides to dispense
with the services of the person. It also means in the usual
case that the person concerned has no direct right of
redress before this Commission for the decision of the
client.

77 In this case, I suspect the main cause of Ms Thomson
believing her dismissal was unfair was the action of
Phillips Petroleum deciding to dispense with her services
in the rather peremptory way that it did without prior
warning, for allegedly breaching a policy of which she
had been unaware at the time she allegedly breached it
and without giving her an opportunity to be heard in her
own defence. Had the relationship between Ms Thomson
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and Phillips Petroleum been one of employer and
employee, she would have had little difficulty on these
facts in successfully bringing a claim of unfair dismissal
against it.

78 The claim she brings in this Commission against Brunel
has been dealt with on its own facts and I have
endeavoured to ensure that the decision and actions of
Brunel’s client have not been attributed to Brunel. Indeed,
I suspect that if Brunel had in fact dismissed Ms Thomson
the next day rather than immediately at Phillips
Petroleum’s premises, given her the proper notice
pursuant to the contract, taken steps to demonstrate to
her that it had tried to find her alternative work and
allowed her the opportunity to assure herself of those
steps, Brunel would have successfully resisted this claim.

Conclusion
79 In summary therefore, I hereby order that Brunel pay to

Ms Thomson—
(1) 20 working days’ salary being payment in lieu of

notice pursuant to the contract between her and
Brunel. This has been calculated as $6058.20.

(2) $2,000.00 by way of compensation for the in-
jury arising from her dismissal.

80 The Minute of a Proposed Order now issues.

2001 WAIRC 04139
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES REBECCA THOMSON, APPLICANT

v.
BRUNEL ENERGY PTY LTD,
RESPONDENT

CORAM COMMISSIONER A R BEECH
DELIVERED FRIDAY, 9 NOVEMBER 2001
FILE NO APPLICATION 1742 OF 2000
CITATION NO. 2001 WAIRC 04139
_______________________________________________________________________________

Result An application alleging unfair dismissal
granted.

Representation
Applicant Ms R. Thomson
Respondent Mr S. Woodbury (of counsel)
_______________________________________________________________________________

Order.
HAVING HEARD Ms R. Thomson on her own behalf as the
applicant and Mr S. Woodbury (of counsel) on behalf of the
respondent, the Commission, pursuant to the powers conferred
on it under the Industrial Relations Act 1979 hereby—

DECLARES—
(1) THAT Rebecca Thomson was unfairly dismissed

by Brunel Energy Pty Ltd;
(2) THAT reinstatement is impracticable;

ORDERS—
(1) THAT Brunel Energy Pty Ltd forthwith pay

Rebecca Thomson 20 days’ salary being
$6,058.20.

(2) THAT Brunel Energy Pty Ltd forthwith pay
Rebecca Thomson $2,000.00 by way of compen-
sation for the injury arising from her dismissal.

(Sgd.) A.R. BEECH,
[L.S.] Commissioner.

2001 WAIRC 04253
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ALAN ANTHONY TURNER,

APPLICANT
v.
HOMEWRAP PACKAGING PTY LTD,
RESPONDENT

CORAM COMMISSIONER S WOOD
DELIVERED WEDNESDAY, 28 NOVEMBER 2001
FILE NO APPLICATION 409 OF 2001
CITATION NO. 2001 WAIRC 04253
_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr T Crossley as agent
Respondent Mr K Trainer as agent
_______________________________________________________________________________

Reasons for Decision.
1 The applicant, Mr Alan Anthony Turner, lodged an

application in the Commission on 7 March 2001 alleging
that he had been unfairly terminated by the respondent,
Homewrap Packaging Pty Ltd, on 7 February 2001. Mr
Turner worked for the respondent from 3 April 2000 to 7
February 2001 as the Manager/Senior Sales Person. The
applicant says that Mr Paul Kurts, the National Operations
Manager for Homewrap Packaging and Supplies Pty Ltd,
allegedly made him redundant, but that another employee,
Ms Mason, took over his responsibilities. The applicant
said that reinstatement was impracticable and sought six
months compensation. The matter came on for conference
pursuant to s32 of the Industrial Relations Act, 1979 (the
Act), on 1 May and 30 May 2001, could not be settled
and was referred to hearing.

2 The respondent says that as a result of a review of the
national operations, including the Western Australian
branch, in January 2001 the company decided to
abolish the positions of office clerk and Manager in
Western Australia. The occupants of these two
positions were made redundant. A new position of
senior administrator was created and subsequently an
appointment was made to that position. The Manager’s
duties were divided between the senior administrator
position and the existing sales representative position.
The Manager’s position having previously been
changed to a sales role in November 2000. The
respondent says that the applicant’s termination was
in no way harsh, oppressive or unfair. The applicant
was paid outstanding annual leave, two weeks
redundancy, and was not required to work the
remainder of the month of February for which he had
been paid.

3 The matter came on for programming on 25 June 2001
following which the Commission issued directions on
10 July 2001 requiring the applicant and respondent to
file and serve full particulars of the claim and defence
and discovery of documents. The matter was listed for
hearing on 8—10 October 2001. The respondent sought
further particulars in an application lodged in the
Commission on 30 August 2001. This application was
heard on 19 September 2001. The respondent at that time
was concerned about the applicant, in their view, having
failed to disclose full particulars in respect of mitigation
and calculation of loss. The applicant in response advised
the Commission that in attempting to mitigate his loss
the applicant has set up his own company and advised
that an auditor’s report would be made available to the
Commission in respect to that business. He advised that
no income had been derived from that business. The
applicant’s agent affirmed for the Commission that there
was no other income since time of termination other than
what would be presented by way of auditor’s statement
to the Commission.
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4 The grounds of unfairness as expressed in the applicant’s
particulars of claim filed in the Commission on 15 August
2001 are —

“1. There was no prior communication with the
Applicant and the employer over any decission
to make the position of State manager redun-
dant.

2. The first time the Applicant was aware of any
problems in respect to his position was on the
day of dismissal.He believes he was not given
fair and reasonable notice.

3. At the exit interview there was no discussion
about relocating the Applicant to another posi-
tion within Australia.The employer has branches
throughout the commonwealth of Australia.

4. There was no discussion on how the alleged re-
dundancy would effect the employee’s position
within the company.

5. The Applicant was not given time off to find other
work.”

5 The respondent at hearing, and in their particulars of
defence filed on 13 September 2001, sought that the
Commission pursuant to s27 of the Act dismiss the matter
on the basis that the matter should not proceed in the
public interest. The grounds for the application were that
the applicant had failed to supply the audited statement
as required; documents substantiating the loss had not
been filed, and the applicant had not been frank and timely
in dealing with the issues of mitigation and loss. In simple
terms as the applicant, in the mind of the respondent, had
not shown that the Commission could make an award of
monies, then the matter should be struck out. The
applicant in turn said that they had called the accountant,
who prepared the financial statement of Mr Turner’s
company, to give evidence as to the income of that
company. The respondent’s application was not granted
and the full merits of the matter were heard.

6 The applicant was engaged by Mr Kurts on 3 April 2000
as the Manager for the Western Australian operation.
Exhibit AAT1 is a contract and reflects the salary of
$45,000 per annum subject to a performance review at
six months to a maximum of $50,000 per annum. The
contract recognises some training commitments of Mr
Turner and recognises his chairmanship of the Australian
Furniture Removal Association (AFRA) and his
organisation of Fremantle 2000, an association event. It
is common ground that Mr Turner’s duties altered in
November 2000 [Exhibit AAT2]. His remuneration
remained the same. From that time on he was to focus on
“Removal Industry & Transport, general overview,
administration support, OH&S, AFRA, AMI, etc.” The
duties of the other three employees were also spelt out
and in a summary of responsibilities, in addition Mr Kurtz
said, “Daniel and Dan are accountable to Deb for day-to-
day operations with overview and support by Alan.”

7 Evidence was given for the applicant by Mr Steven
Andrew Hamilton, an accountant and tax agent for Mr
Turner’s company Industry Training Consultancy Pty Ltd.
Mr Hamilton prepared a statement of income and
expenditure for the company for the period 7 February to
24 September 2001 [Exhibit SAH2]. He says in that
exhibit:

“I have prepared this statement on the basis of infor-
mation provided by the directors of Industry Training
& Consultancy Pty Ltd. My procedures use account-
ing expertise to collect, classify and summarise the
financial information, which the directors provided,
into a financial report. My procedures do not include
verification or validation procedures. No audit or
review has been performed.”

On the basis of statement and expenditure Mr Hamilton
says that Mr Turner has not drawn a wage from the
company during the period in question.

8 Mr Hamilton’s evidence is that he was engaged by the
applicant approximately two to three weeks prior to the
hearing. I note that this is since the last directions hearing.
He says he compiled the financial statement on the basis

of computer records and bank statements provided by
Mr Turner. No income was earned by Mr Turner from
the business during the period 7 February to 24 September
2001. A net profit figure of $16,617 was earned by the
business.

9 Mr Turner’s evidence is that he was originally employed
as Manager for Homewrap Packaging in Western Australia
and that his role changed in November 2000 to one of
Removals Sales Person. He says at the time of his
recruitment by Mr Kurts, he advised Mr Kurts of the
company he operated and indicated he had no intention
of getting rid of the company. They agreed he could
conduct the training sessions organised through that
company in Melbourne and that he could continue his
ongoing work in house cleaning, as long as it did not
compete or interfere with the Homewrap business. The
performance review which was to occur after six months
did not happen. Whilst other staff received salary increases
in November 2000 he did not.

10 His responsibilities between April and November 2000
as Manager of the Branch included the building and
contents, personnel, administration, weekly and monthly
reporting to Head Office and general duties as Manager.
There were three members of staff, a warehouse person,
internal administration and external sales person.
Following Mr Kurts’ review of operations in November
2000, including discussions of sales and sales targets, he
received a memorandum dated 30 November 2000
indicating a change of roles. From that time on the two
staff reported to Ms Mason, the other salesperson. Mr
Turner concentrated on removals sales and did some
overseeing. He says that no in-depth discussion occurred
about this change of roles and after 30 November 2000
both he and Ms Mason reported directly to Mr Kurts. He
says also that there was no criticism by Mr Kurts of his
performance. He was never given any direct instruction
to improve sales albeit it was generally understood that
sales needed to be increased.

11 Mr Turner’s evidence is that he was never made aware of
any concerns regarding the viability of the Western
Australian Branch. He was also never made aware of any
need to reduce staff. On 7 February 2001 he received a
call from Mr Kurts asking him to come to the Burswood
Hotel where Mr Kurts was staying. He knew through the
grapevine that Mr Kurts was coming to Perth. When they
met he says Mr Kurts said, “I guess you can imagine
what this is about” and Mr Turner replied, “Yes, I can.
I’ve been a manager before and I’ve seen this happen
before.” Mr Kurts advised him that there was no longer a
need for a manager in Perth and he would be made
redundant. They discussed some bits of paper, exchanged
some pleasantries and then drove to the office. There was
no indication as to why he was given notice on 7 February
2001 other than it was just after the busy period in the
industry of November, December and January. Mr Turner
says no alternatives or counselling were offered. Mr Kurts
gave him some pieces of paper and cheques covering his
final payments. Mr Turner packed up his goods from the
office and was advised he could have the car till the end
of the week and left his employment.

12 At a meeting of AFRA on 1 May 2001 Mr Turner says
that Ms Mason attended and announced that she was the
removal industry sales representative from Homewrap.
This he says was his function which she took over from
him. He says Ms Mason was not handling her duties very
well and was highly stressed. She interfered in every
aspect of the business that she could.

13 In terms of mitigation, Mr Turner says that he had been
talking to all the owners and managers of businesses
around Perth and he knows that there are very limited or
virtually no positions suitable for him. He did not apply
for positions but he was asked in respect of two positions
at Allied Pickfords whether he would be interested. The
positions were that of State Manager and a sales position.
He says the first position was not enough money and the
second position was purely a sales position and not
adequate. Hence he decided to progress with his own
company.
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14 He complains he has lost his position of Chairperson
of AFRA. He says by talking around the industry he
found that Ms Mason was continuing to perform his
removals sales duties. People who advised him have
not come forward as they are concerned about the
damage this may cause to their relationship with
Homewrap Packaging.

15 Under cross-examination Mr Turner says there was
no expectation for him to wind down his training
activities as long as these did not impact on his work
at Homewrap. He says he discussed management of
the branch with Mr Kurts regularly, although he did
not discuss how the Western Australian branch was
going compared to others. In November 2000 when
Mr Kurts came to Perth they discussed how the branch
office was set up, how the warehouse was set up,
occupational health and safety issues, and had a
specific meeting with Ms Mason to discuss sales
issues. They did not review the branch’s performance.
When his role changed he had about 10 accounts and
concentrated upon the association members. After 30
November 2000 all sales figures were directed by Mr
Kurts to Ms Mason. He says the reason why he was
removed as State Chairperson of AFRA is that the
rules of the organisation changed. This change
occurred about 3 months after his employment
finished and as he was not employed by a member he
could not chair the meeting. He refers to the discussion
with Mr Kurts on 7 February 2001 as a pleasant
discussion but that Mr Kurts did not offer him any
assistance. He says following his termination and on
that day he sent an email to the industry indicating
that he had not resigned but had been made redundant.
He says he did not apply for jobs post termination
because he was resurrecting his business.

16 Mr Kurts gave evidence for the respondent and says that
when he recruited Mr Turner, Mr Turner’s concern was
whether to take on the employment or proceed with his
own business. The business involved training and they
agreed he would continue with that business and over a
period of time it would wind down. He says it did not
appear to be a significant business at that time. Mr Turner
wrote to him about those matters [Exhibit AATR1] and
the arrangements were confirmed in the contract [Exhibit
AAT1]. Mr Kurts says he became aware that Mr Turner
was undertaking cleaning activities whilst at Homewrap
on or about 6 January 2001 when he was trying to contact
him and could not manage to do so.

17 Between April and November 2000, Mr Kurts says the
Western Australian business decreased by 15%. He says
during that time business had generally been tough and
there had been an introduction of a large competitor. He
says that in terms of South Australia, Western Australia,
and Northern Territory branches the expectations of the
directors of the business were that those branches would
break even or make a small profit. As a result of the
downturn they reviewed all State branches. The
consequence of this was that in Queensland they reduced
the branch from 4 to 3 staff members and removed the
manager. The ACT operation was reduced from 3 to 2
persons. The South Australian branch is currently under
review and may be reduced by 1 person also.

18 In relation to Western Australia the company decided to
improve the information flow to Head Office and focus
on the sales staff, specifically Mr Turner and the removal
industry. Changes were made to that effect and they
decided to review the matter at the end of January. In
relation to the performance of the branches, Mr Kurts
said:

“All managers in all branches. It’s almost a weekly
discussion by phone or faxes and the managers dis-
cuss it between themselves. They get figures
produced at the end of each month. We’re well aware
that they discuss it between themselves which is a
healthy thing and they discuss it with us. …… It’s
important that the other branches understand what
the sales operations occurring in those different states
are so that there may be a pick up for them in their
particular state.”(Transcript pg 116)

He says making the changes in Perth he had discussions
with all staff. In relation to the general review he says:

“We’d flagged a review of that branch so at the end
of January I had kept a view—- as we ran along I
kept observing the sales figures there. That 15 per
cent downturn continued—- you know—- up and
down, 16 loss and 13—- it’s not—- you don’t get a
consistency with those things. At the end of January
we, as quickly as we could, pulled all the figures in.
It took us a couple of days. I think the end of the
month was a Wednesday or a Thursday. We pulled
the figures in. We worked on them over the week-
end, came to the conclusion that our choices were
limited. We had a full board meeting on the Monday
and discussed Western Australia at great length. Our
managing director, again, was somewhat opposed
to—- to the changes but in the end, after analysing it
every way we could, we came to the conclusion that
we didn’t really have a choice so then I was com-
missioned to come across to Western Australia to
make those changes.”(Transcript pg 118)

19 The Board decided to reduce staff from 4 to 3 in Perth.
Mr Kurts says the selection of the person concerned was
reached by comparing the two sales people, Mr Turner
and Ms Mason. One had 72 accounts and one had less
than 10 accounts. It was easier to transfer the small
number of accounts to Ms Mason. Mr Kurts then had to
remove the administration from Ms Mason so she could
concentrate on sales and had to find a senior experienced
administration person. He says Ms Mason was chosen
also as she had been there longer, ie over 4 years as
opposed to Mr Turner who had been there less than 12
months. He says they did not have confidence that Mr
Turner could perform the administration role.

20 Mr Kurts met Mr Turner at his hotel. He says it was a
pleasant meeting but Mr Turner was an experienced
person who understood what the problems were and had
seen it before. He says he tried to offer Mr Turner as
much support as he could, eg a good reference. Mr Kurts
rejects any suggestion that Homewrap has sought to
adversely affect Mr Turner’s employment prospects.

21 The evidence of Mr Hamilton is of little consequence in
this matter. Mr Hamilton gave direct and credible evidence
up to the point to which he could make any professional
assessment or comment. He was employed by Mr Turner
to produce a financial statement based on the information
presented to him by Mr Turner. He did not produce nor
was he asked to produce an audited statement of accounts.
His familiarity with the business was a matter of 2 to 3
weeks, ie since the directions hearing at which the
applicant submitted that he would bring forward an
audited statement for the company. Whereas I accept Mr
Hamilton as a credible witness, his evidence does not
lead me necessarily to the view that Mr Turner has derived
no income from the business he continued to operate and
expand after his termination from Homewrap.

22 The real assessment is whether the evidence of Mr Turner
is to be preferred to that of Mr Kurts. I have no hesitation
in saying that I find the evidence of Mr Kurts more direct,
consistent and plausible and would prefer it to that of Mr
Turner. There is a good deal of similarity in the evidence.
However, where there are differences, particularly as they
relate to conversations between the two men, I would
accept the evidence of Mr Kurts.

23 There was considerable evidence led by both parties of
questionable relevance. The outside business interests of
Mr Turner, be they related to training or cleaning, played
no part in the decision to terminate his services. Yet they
seemed to be a point of contention between the parties.
The position which Mr Turner held as Chairperson of the
State Branch of AFRA had no relevance to his termination,
nor did the fact that he lost that position some three months
later. I would accept the reasons proffered by Mr Kurts
as to why Mr Turner lost that position, namely the rules
of the organisation changed. However, it would appear
to be of little relevance to this matter other than a source
of conflict between the parties. Likewise I do not
comprehend the relevance of the allegations by Mr Turner
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that three persons were effectively too intimidated by
Homewrap to come and give evidence for him. This
appears simply to be an attempt to damage the company
in the mind of the Commission and it has failed. I accept
the succinct explanation of Mr Kurts; namely it does not
make sense as they are customers of Homewrap and the
company relies on them.

24 This matter is a simple matter on the facts. Due to a
downturn in business, caused by a general downturn and
the entrance into the market of a significant new
competitor, the respondent undertook a national review
of operations. The respondent had earlier reviewed the
Western Australian operation and made changes to the
roles of the four staff. The applicant was relieved of much
of his managerial duties to focus on removals sales. The
reporting relationships were also changed and the
applicant no longer had staff reporting to him. The
performance of the Branch did not improve and hence
the Branch was restructured. Two staff were made
redundant, roles were again remodelled and another
employee was recruited to do the administration. Clearly
Ms Mason firstly took over the duties of Mr Turner and
lost her administrative duties. Prior to his termination on
7 February 2001 Mr Turner was not advised that his
position was to be made redundant. Mr Turner departed
his offices that day and was paid for the remainder of
February 2001 and two weeks redundancy.

25 It is clear on the evidence, leaving aside a reference in
the minutes of the AFRA meeting of 1 May 2001 to Ms
Mason’s title, that Ms Mason took over Mr Turner’s sales
duties. This was the bulk of his duties, his prime focus,
and Ms Mason assumed those sales duties along with her
existing sales duties.  It is also clear on the evidence of
Mr Kurts that at no time prior to 7 February 2001 did he
advise Mr Turner that his job was in jeopardy. I would
make these two findings.

26 The suggestion is that Mr Turner would have known that
his position was in jeopardy as he was an experienced
manager, he was aware of the sales performance of the
Branch and the discussions in November 2000 had made
it clear that the performance of the Branch had to improve.
This suggestion is plausible particularly given the review
of functions conducted in November 2000. Mr Turner
says that these discussions were just in general terms. I
do not accept this as a likely scenario. Mr Turner also
says that he was not really aware of the sales figures. I
also do not accept this evidence as plausible. If it were
correct it would indeed be a damaging comment on Mr
Turner. In addition the conversation that occurred between
Mr Kurts and Mr Turner on 7 February 2001 adds weight
to the view that Mr Turner knew his position was in doubt.
Mr Turner had not been told what the meeting was about,
yet he gathered what the meeting was about. In that sense
I consider that it is more probable than not that Mr Turner
knew that given the downturn in the business, his Branch
and his position would be reviewed. Given this backdrop
he was not surprised about his termination and the two
men conducted a pleasant discussion. I find that Mr Turner
was aware that his job was under review and could be in
jeopardy. Having said this it does not excuse the employer
from his obligation to advise Mr Turner about the
possibilities of termination should the performance of the
Branch not improve, rather than have him guess at his
prospects due to his experience in the industry.

27 It is relevant though that Mr Turner was due for a
performance review in early October 2000 and a potential
increase in salary of $5,000 under his contract. He never
received this. Instead Mr Kurts undertook discussions in
November 2000 with the four staff in the Branch about
the overall operations and performance of the Branch.
As a consequence of this Mr Turner effectively lost his
management functions. This was not portrayed as a
demotion by Mr Kurts, however, the two issues taken
together could hardly be construed as an affirmation of
Mr Turner’s performance. I do not accept Mr Turner’s
evidence of his lack of knowledge about the sales of the
company or his own performance. This does not sit well
with the backdrop of events or my impressions of his
evidence.

28 Needless to say I accept the evidence of Mr Kurts about
the significant downturn in business, the need to
restructure and the national restructure that took place.
Coupled with this is Mr Kurts’ evidence of discussions
between managers in each State about the operations of
the company. This was not effectively challenged by the
applicant and I consider it probable that Mr Turner knew
of moves to restructure in the other States.

29 The evidence is that Mr Turner’s position was made
redundant and his duties were absorbed by two other staff
but mainly Ms Mason. The applicant says that in the
circumstances the position was not made redundant as
defined by the Minimum Conditions of Employment Act
1993. I do not accept this view. It is too narrow an
interpretation and would nullify many a redundancy
which arises due to a downturn in business and hence a
downsizing of the workforce. This is a small company in
terms of the Western Australian operations and I find that
Mr Turner’s position was properly made redundant.

30 Mr Kurts says that he travelled to Perth days after the
Directors had received the sales data for January 2001
and directly after they had decided that given the data
immediate action had to be taken with the Perth Branch.
He says they followed a similar course to that taken in
Queensland and made the manager redundant. The reason
why Ms Mason was preferred to Mr Turner was that she
had been there longer, had more sales accounts and had
broader experience (Transcript p.148). There were no
other positions for Mr Turner. No alternatives were
discussed with Mr Turner other than he may choose to
resign (if that was seen as a better option by him), and he
was offered a reference. In this sense I do not find that
the applicant has proven a case for unfairness in his
selection for redundancy instead of Ms Mason
(Amalgamated Metal Workers and Shipwrights Union of
Western Australia & the Operative Painters and
Decorators Union of Australia, West Australian Branch
and Australian Shipbuilding Industries (WA) Pty Ltd 67
WAIG 733)

31 I should add that my clear impression from Mr Turner’s
evidence is that he would not have accepted a position of
much reduced salary. Ms Mason was paid approximately
$8,000 less than Mr Turner. The new administrative
position was also of a lesser salary.

32 Mr Crossley for the applicant suggests that the final
monies paid were inadequate. This matter was not argued
in detail, certainly with respect to the adequacy or
otherwise of the notice period. There is nothing in the
argument on behalf of the applicant, having regard to
precedents, Frederick John Rogers v Leighton Contractors
(1999) 79 WAIG 3551, Ramsay Bogunovich—v- Bayside
Western Australia Pty Ltd 79 WAIG 8, James A
Capewell—v- Cadbury Schweppes Australia Ltd 78 WAIG
299 to warrant my intervention to apply a higher figure
in redundancy or notice payment, or to find that the
termination was otherwise unfair due to the size of these
payments.

33 For all of the above reasons I would dismiss the
application. Lastly, I would say that albeit not necessary
to address mitigation, given my decision, I have
considerable doubt as to whether Mr Turner has mitigated
his loss. His evidence effectively is that he turned down
two positions offered to him, and did not apply for any
positions, as he wanted to resurrect his business. I do not
find this approach adequate for the purpose of mitigation.
This is not a criticism of his desire to run a business to
mitigate his loss. His evidence however is that he had
always run those businesses, even when employed by the
respondent. The overall impression gleaned from his
evidence is that he simply did not pursue employment.

34 The respondent made an application for costs in this
matter. Costs ought not be awarded except in extreme
cases (Denise Brailey v Mendex Pty Ltd t/a Mair & Co
Maylands 73 WAIG 26 at page 27). Nothing in this matter
warrants the awarding of costs.
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2001 WAIRC 04255
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

PARTIES ALAN ANTHONY TURNER,
APPLICANT

v.

HOMEWRAP PACKAGING PTY LTD,
RESPONDENT

CORAM COMMISSIONER S WOOD

DELIVERED WEDNESDAY, 28 NOVEMBER 2001

FILE NO APPLICATION 409 OF 2001

CITATION NO. 2001 WAIRC 04255

SECTION 29 (1)(b)—Notation of—

Applicant Respondent Number Commissioner Result

Adams BT Mirtza Cleaning Services 1383/2001 BEECH, C Discontinued
Anderson MD Lost Lake Pty Ltd 1478/2001 BEECH, C Discontinued
Ardiri AM Tyholm Pty Ltd ABN 41-080-589 T/a Swan Binds 1519/2001 SMITH, C Discontinued
Bacon BL Boral Construction Materials Group Ltd ACN 1232/2001 GREGOR, C Discontinued

000028080 t/a Boral Asphalt
Bacon BL Boral Resources (W.A) Ltd ACN 008686904 t/a Boral 1231/2001 GREGOR, C Discontinued

Asphalt
Baker HJ Kwinana Districts Football Club 1496/2001 GREGOR, C Order Issued
Baker KL Recruiters Australia Operations Pty Ltd 1188/2001 KENNER, C Discontinued
Beaseley JAAC Cardoso Pty Ltd t/a Colli & Sons 1382/2001 GREGOR, C Order Issued
Beggs AAO Growfresh 1399/2001 WOOD, C Dismissed
Bergman ID Kununurra-Waringarri Aboriginal Corporation 1083/2000 KENNER, C Discontinued
Bridger LA Hogs Breath Cafe - Joondalup 1703/2001 SMITH, C Dismissed
Brindley G Nonferral (WA) Pty Ltd 1995/2000 KENNER, C Discontinued
Bullen MJ Subway Restaurant Pty Ltd as a trusten for the 1512/2001 GREGOR, C Discontinued

Chau Family Trust as Subway Development of
Western Australia

Cael LM Mitchell JA 1753/2001 BEECH, C Discontinued
Cecic N Supa Chip Pty Ltd 1251/2001 GREGOR, C Discontinued
Chiappalone JE Domino’s Pizza Store 1817/2000 BEECH, C Discontinued
Chisholm R Consolidated Minerals Pty Ltd & Others 1686/2001 SCOTT, C. Discontinued
Cicchini KA Captain Choppers Pty Ltd ACN 00944722 T/as Red

Dot Stores 1980/2000 GREGOR, C Discontinued
Clark YM Boral Resources WA Ltd t/a Boral Concrete 1416/2001 GREGOR, C Discontinued
Conway JA NJ Croke Pty Ltd as Trustee for the Croke Family 1149/2001 SMITH, C Discontinued

Trust and Glidden properties Pty Ltd as Trustee for
The Glidden Investment Trust t/a WA Roads Proj

Copping KA Brinks Australia 1713/2001 GREGOR, C Discontinued
Cowell JL The Localink 1590/2001 SCOTT, C. Discontinued
Cross DA Centecliffe Holdings Pty Ltd t/a The Vineyard People 686/1999 COLEMAN, CC Dismissed
Davis CH Foundation Christian School (Inc) 2093/2000 KENNER, C Discontinued
Dewhirst DC Matthew Mulkearns, Adcorp Australia 1752/2001 BEECH, C Discontinued
Donnellon JG National Office Products Ltd trading as Blue Star 1119/2001 SCOTT, C. Discontinued

Office A Division of Boise Cascade Office Products
ABN 26 064 777 224

Earnshaw K Superb Ceiling Pty Ltd 1218/2001 GREGOR, C Discontinued
Etherington DL Princess Margaret Hospital For Children Foundation 1276/2001 SCOTT, C. Discontinued
Evans DA Reside G 1536/2001 GREGOR, C Discontinued
Fuller RC Bayside Civil and Drainage 1563/2001 SCOTT, C. Discontinued
Gardiner P Pritchard R 1465/2001 WOOD,C Dismissed
Gorman PR Gerard Carver - Cuddles Child Care 1680/2001 KENNER, C Discontinued
Goruppi G Communique Fifth Avenue Pty Ltd t/a Communique

Communication Systems 1520/2001 SCOTT, C. Discontinued
Grech LM Warepro Pty Ltd t/a Bullsbrook Real Estate 782/2001 BEECH, C Discontinued
Guest C JCI Industrial Contractors 1275/2001 GREGOR, C Order Issued
Hagdorn BE Erinbush Pty Ltd 96/2001 KENNER, C Dismissed
Hamilton Brendan Boyd CEO - Australian Document Exchange 1308/2001 GREGOR, C Order Issued

Walker GJ Pty Ltd
Hapi L Joseph Denkha trading as North City Realty & Others 1622/2000 GREGOR, C Discontinued

_______________________________________________________________________________

Result Application dismissed
Representation
Applicant Mr T Crossley as agent
Respondent Mr K Trainer as agent
_______________________________________________________________________________

Order.
HAVING heard Mr T Crossley on behalf of the applicant and
Mr K Trainer on behalf of the respondent, the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby orders—

THAT the application be and is hereby dismissed.
(Sgd.) S. WOOD,

[L.S.] Commissioner .
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Applicant Respondent Number Commissioner Result

Harding JH Westpoint Corporation Pty Ltd 1327/2001 GREGOR, C Discontinued
Hartwell J Kalgoorlie Consolidated Gold Mines Pty Ltd 1139/2001 WOOD, C Dismissed
Heffernan MJ Ross White Cartage Pty Ltd 745/2001 SMITH, C Discontinued
Hendrawidjaja C Tangent Nominees Pty Ltd 1634/2001 SCOTT, C. Dismissed
Hill KB G.P. Embelton & Co Pty Ltd (ACN 004 251 861) 1498/2001 SMITH, C Discontinued
Holt RL Wynai Pty Ltd ATF George Day Caravan Trust T/A 1542/2001 COLEMAN, CC Dismissed

George Day Caravans
Huband PA Misand Holdings 1431/2001 WOOD, C Dismissed
Jack RJ City of Stirling 1619/2001 KENNER, C Discontinued
Jackson C Esprit D’Café 1812/2001 GREGOR, C Withdrawn
Kershaw AN Nautronix Ltd 1622/2001 BEECH, C Discontinued
Kiely RS Perth School of Hospitality & Tourism 768/2001 GREGOR, C Order Issued
Kirk GJ Allgem Jewellers Pty Ltd 1310/2001 BEECH, C Discontinued
Kur-Kurowski A Chesterton International - Directors 418/2001 GREGOR, C Discontinued
Ladiges K Liquichem Pty Ltd (Part of the Tennant Group of Companies 1564/2001 GREGOR, C Order Issued
Layton SMD The Lord Forrest Hotel 1098/2001 KENNER, C Dismissed
Lovett DA Ausfront Pty Ltd – Modern Group 1871/2001 GREGOR, C. Withdrawn
Lloyd BA Catalyst Recruitment Systems Ltd 412/2001 SCOTT, C. Discontinued
LLoyd DS Belel Pty Ltd t/a Bel Eyre Tavern 1328/2001 SMITH, C Discontinued
Maitland WAJ Rosie Electrical 1722/2001 GREGOR, C Discontinued
Matthews AM Sue Babely at Esprit Retail Pty Ltd 1166/2001 GREGOR, C Discontinued
Matthews LJ Hedland Business Company 1078/2001 COLEMAN, CC Dismissed
McCrum J Hydraulic Manifolds Australia 1581/2001 GREGOR, C Discontinued
McHenry EC Seascapes Holdings Pty Ltd t/a Black Tom’s Bar and Grill 1405/2001 GREGOR, C Order Issued
Meirau PL Fisher & Paykel Australia Pty Ltd 1651/2001 BEECH, C Discontinued
Miller MS Ivan Mather - Subiaco Hotel 753/2001 COLEMAN, CC Dismissed
Morgan D D & L Trucking 1861/2001 KENNER, C Discontinued
O’Connell JG Inglewood United Soccer Club Inc 251/2001 KENNER, C Order Issued
O’Neil-Atkinson S Sealy of Australia 1749/2001 BEECH, C Discontinued
Pate AJ Pet Warehouse 1676/2001 SCOTT, C. Dismissed
Paterson GA Electrolux Home Products Pty Ltd 1386/2001 SMITH, C. Discontinued
Peake ML Exmouth Fuel Supplies Pty Ltd 1304/2000 SMITH, C Discontinued
Perry JJL Ngalikure Ngukumarta Aboriginal Corporations 1407/2001 COLEMAN, CC Dismissed
Plaisted BA Van Kann Consultants PL T/A Supply Solutions 1700/2001 BEECH, C Discontinued
Plunkett PC Jardine Hoyd Thompson Pty Ltd 1543/2001 GREGOR, C Discontinued
Potter S Yaranggi Ngarri Aboriginal Inc 736/2001 GREGOR, C Discontinued
Potter S Yaranggi Ngarri Aboriginal Inc 737/2001 GREGOR, C Discontinued
Purvis IG John Rann (Managing Director) - Garland & Johnson 1571/2001 GREGOR, C Order Issued
Richards ME Stegbar Pty Ltd (ACN 007090280) (ABN 52007090280) 1197/2001 BEECH, C Discontinued
Rosam SL Baranne Pty Ltd t/a Roy Weston 1518/2001 GREGOR, C Withdrawn
Ryland DK NRW Pty Ltd 1080/2001 COLEMAN, CC Dismissed
Santich (Colby) JL Radio station PMFM 92.9 1540/2001 COLEMAN, CC Dismissed
Schild EA Callcott a Downey 1544/2001 GREGOR, C Discontinued
Sheehan BJ Zambridge Pty ltd t/as S & D Zammit Panel & Paint 435/2001 KENNER, C Discontinued
Simmons C Acocella F 525/2001 COLEMAN, CC Dismissed
Skerritt AM Tudor Grove Pty Ltd t/a Wintersun Hotel Motel 1291/2001 SMITH, C Discontinued
Smalley M ABB Industry Pty Ltd 676/2001 SCOTT, C. Discontinued
Smith HJ Owners of Forrest Heights, Strata Plan 868 1446/2001 BEECH, C Discontinued
Thomas PS IPT Systems Limited (ACN 009148529) 903/2001 KENNER, C Discontinued
Torrance AJ Western Pacific Holdings t/a Westpoint Star 1212/2001 GREGOR, C Discontinued
Townson G Inature Australia Pty Ltd 324/2001 GREGOR, C Dismissed
Valente M Fairbridge Investments Pty Ltd 1572/2001 SMITH, C. Discontinued
Varrone R Ellenby Tree Farm 1818/2001 SCOTT, C. Discontinued
Villegas N Craig Muzeroll 1712/2001 BEECH, C Discontinued
Wardrop MR Cook’s Construction Pty Ltd 577/2001 KENNER, C Discontinued
Wasley JA Geraldton Fuel Co 1432/2001 GREGOR, C Order Issued
Webb RM Belvin Ent. Pty Ltd & Others 1292/2001 SCOTT, C. Discontinued
Wells D June Rose Harry & William George Harry 1587/2001 BEECH, C Discontinued
Wieland A Too-J Entertainment & Promotions 1437/2001 COLEMAN, CC Dismissed
Wiseman GH AAA Nurses Agency/Chubb Security Australia Pty Ltd 2059/2000 SMITH, C Dismissed
Wishart AJ The Engine Exchange 1665/2001 KENNER, C Discontinued
Wolf R Dental Dimensions 1507/2001 GREGOR, C Order Issued
Woodham DW Western Pacific Holdings Pty Ltd ABN 46 009 228 728 1591/2001 GREGOR, C Order Issued
Woods JM Pro Property 1597/2001 WOOD, C Dismissed
Woods KG The Card and Paper House 1643/2001 SCOTT, C. Discontinued
Zeleznik E MacMahon Underground Pty Ltd 709/2001 SCOTT, C. Discontinued
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CONFERENCES—
Matters arising out of—

2001 WAIRC 04200
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES TRANSFIELD SERVICES

(AUSTRALIA) PTY LTD, SWG
OPERATIONS PTY LTD & ANOTHER,
APPLICANTS
v.
THE AUTOMOTIVE, FOOD, METALS,
ENGINEERING, PRINTING AND
KINDRED INDUSTRIES UNION OF
W O R K E R S — W E S T E R N
AUSTRALIAN BRANCH &
ANOTHER, RESPONDENTS

CORAM COMMISSIONER S J KENNER
DELIVERED TUESDAY, 20 NOVEMBER 2001
FILE NO/S C 259 OF 2001, C 260 OF 2001
CITATION NO. 2001 WAIRC 04200
_________________________________________________________________________

Result Order issued.
Representation
Applicant Mr D Pretsel on behalf of Transfield

Services (Australia) Pty Ltd
Mr C Mitsopolous on behalf of SWG
Operations Pty Ltd and O’Donnell Griffin
Pty Ltd

Respondent Mr T Kucera on behalf of the
AFMEPKIU
Mr P Carter on behalf of the CEPU

_________________________________________________________________________

Order.
WHEREAS on 19 November 2001 the applicants applied to
the Commission for an urgent conference pursuant to s 44 of
the Industrial Relations Act, 1979;

AND WHEREAS on 20 November 2001 the Commission
convened an urgent conference between the parties pursuant
to s 44 of the Industrial Relations Act, 1979;

AND WHEREAS at the conference the Commission was
informed that the applicants and the respondents are in dis-
pute in relation to three issues at the Boodarie Iron operations
in the Northwest of the State they being—

(a) the alleged abuse of an employee by a supervisor
employed by Transfield Services (Australia) Pty Ltd;

(b)  an incident involving employees of SWG Opera-
tions Pty Ltd leading to the escape of some gas from
piping being cut; and

(c)  employees of Stork Group Pty Ltd working outside
of the area designated by their work permit on site.

AND WHEREAS in support of their concerns members of
the respondents withdrew their labour indefinitely commenc-
ing on or about 19 November 2001 with further industrial
action taking place at the time of these proceedings before the
Commission;

AND WHEREAS having heard from the applicants and the
respondents the Commission has formed the view that the in-
dustrial action which is occurring constitutes a breach of Clause
12—Avoidance of Disputes—Grievance Procedure of the
Transfield Maintenance HBI Agreement 2000 and clause 27-
Grievance Procedure and Special Allowance of the Electrical
Contracting Industry Award R 22 of 1978;

NOW THEREFORE the Commission having regard for the
public interest and the interests of the parties directly involved
and to prevent any further deterioration of industrial relations
in respect of the matters in question pursuant to the powers
vested in it by the Industrial Relations Act, 1979, and in par-
ticular s 44 (5b) hereby—

(1) ORDERS that each of the employees of Transfield
Services (Australia) Pty Ltd and O’Donnell Griffin
Pty Ltd who are engaged in industrial action con-

cerning matters the subject of these proceedings,
cease such industrial action immediately and there-
after work in accordance with their respective
contracts of employment;

(2) ORDERS the respondents and each of their respec-
tive officials take all reasonable steps to ensure that
work resumes immediately in accordance of the
terms of paragraph (1) of this order;

(3) DIRECTS that in the interim the parties confer on
the issues in dispute with particular reference to
whether agreed processes have been complied with
and how they may be improved;

(4) DIRECTS that the incidents involving employees
of SWG Operations Pty Ltd and Stork Group Pty
Ltd be referred to Deputy Registrar McCann of the
Karratha Registry of the Commission for investiga-
tion and report to the Commission within 14 days
hereof with particular reference to the procedures
specified in the document known as the “WIN-Com-
munication of Plant Status”;

(5) ORDERS that the applicants or the respondents may,
on giving 24 hours notice to the other, apply to the
Commission to vary, revoke or otherwise set aside
the terms of this order.

(Sgd.) S.J. KENNER,
[L.S.] Commissioner.

CONFERENCES—
Matters referred—

2001 WAIRC 04140
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CONSTRUCTION, MINING,

ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
APPLICANT
v.
BHP IRON ORE LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 9 NOVEMBER 2001
FILE NO/S CR 204 OF 2001
CITATION NO. 2001 WAIRC 04140
_________________________________________________________________________

Result Direction issued.
Representation
Applicant Mr D Schapper of counsel
Respondent Mr H Downes of counsel
_________________________________________________________________________

Direction.
HAVING heard Mr D Schapper of counsel for the applicant
and Mr H Downes of counsel for the respondent the Commis-
sion, pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby directs—

1. THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as the evidence in chief of the maker. Evidence in
chief other than that contained in the witness state-
ments may only be adduced by leave of the
Commission.

2. THAT the parties file and serve any signed witness
statements upon which they intend to rely by 21 De-
cember 2001.

3. THAT the parties file and serve any signed witness
statements in reply upon which they intend to rely
by 31 January 2002.
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4. THAT the respondent file and serve an outline of
submissions on the jurisdiction of the Commission
to inquire into and deal with the herein matter by 21
December 2001.

5. THAT the parties file and serve an outline of sub-
missions and list of authorities upon which they
intend to rely, including the applicant’s reply on

jurisdiction, no later than 7 days prior to the date of
hearing.

6. THAT the matter be listed for hearing for 2 days.
7. THAT the parties have liberty to apply on short no-

tice.
(Sgd.) S.J. KENNER,

[L.S.] Commissioner.

CONFERENCES—Notation of—

Union Name Other Party Commissioner Dates Matter Result
Number

Australian Beltreco Limited WOOD, C N/A Strike Action Concluded
Manufacturing C208/2001
Workers Union
Australian Yugoslav BEECH, C 12/11/2001 Dismissal Concluded
Workers’ Union Centre (inc) C247/2001
Automotive, Food, Bellaire Pty GREGOR, C 23/08/2001 Alleged unfair dismissal Concluded
Metals, Engineering, Ltd t/a Fuelquip C192/2001 of Union member
Printing and Industries
Kindred Industries
Union
Automotive, Food, Heidelberg Graphic GREGOR, C 30/08/2001 Termination of employment Concluded
Metals, Engineering, Equipment Limited C198/2001 14/09/2001
Printing and
Kindred Industries
Union
Automotive, Food, Kresta Holdings GREGOR, C 4/09/2001 Termination of Concluded
Metals, Engineering, Ltd T/A Kresta C205/2001 applicant union’s member
Printing and Blinds Ltd
Kindred Industries
Union
Automotive, Food, Law Castings GREGOR, C N/A Termination Discontinued
Metals, Engineering, CR146/2001
Printing and
Kindred Industries
Union
Automotive, Food, Leighton Contractors GREGOR, C 9/11/2001 Industrial action Concluded
Metals, Engineering, Pty Ltd C253/2001
Printing and
Kindred Industries
Union
Automotive, Food, Riverton Engineering GREGOR, C 03/12/01 Alleged Termination Concluded
Metals, Engineering, C272/2001
Printing and
Kindred Industries
Union
Automotive, Food, Kitenga Pty Ltd GREGOR, C N/A Termination of Order Issued
Metals, Engineering, C167/2001 union member
Printing and
Kindred Industries
Union
Automotive, Food, Orvad (WA) GREGOR, C 6/08/2001 Unfair dismissals Discontinued
Metals, Engineering, Pty Ltd CR311/2000
Printing and
Kindred Industries
Union
Breweries and Kirin Australia WOOD, C 31/03/2000 Breakdown in Concluded
Bottleyards Pty Ltd C64/2000 26/05/2000 negotiations for
Employees’ Industrial 2/06/2000 new Industrial
Union 6/07/2000 Agreement

11/08/2000
9/11/2000
17/11/2000
5/04/2001
20/04/2001

Builders’ Labourers, Brady’s Building GREGOR, C 7/09/2001 Alleged dispute Concluded
Painters & Plasterers Products C213/2001 12/09/2001 re redundancies
Union
Builders’ Labourers, R.A.C. Glass & GREGOR, C N/A Dismissal of Discontinued
Painters & Plasterers Security Pty Ltd CR152/2001 union member
Union
Civil Service Kalamunda GREGOR, C N/A Entitlements/Tools Concluded
Association Electronics C248/2001
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Union Name Other Party Commissioner Dates Matter Result

Civil Service Chief Executive SCOTT, C 29/06/01 Proper Classification Referred
Association Officer, Water PSAC7/2001 of Development Officer

Corporation Positions

Civil Service Chief Executive SCOTT, C N/A Alleged early termination Concluded
Association Officer, Department of PSAC17/2001 of a fixed term contract

Land Administration

Coal Miners’ Griffin Coal KENNER, C 8/03/2001 Breach of Status Quo Concluded
Industrial Union Mining Company C63/2001 order given by Senior

Limited Commissioner Fielding in
ACN 008 667 285 appl 2/2001

Construction, Forestry, Marine & Civil GREGOR, C 27/11/01 Right of Entry Concluded
Mining & Energy Construction Co C269/2001
Union Pty Ltd & Other
Construction, Forestry, Tiles Expo & Other GREGOR, C 15/11/01 Strike Action Concluded
Mining & Energy C250/2001
Union
Construction, Forestry, The Manager, GREGOR, C 23/11/2001 Alleged non-supply of Concluded
Mining & Energy Ceck Pty Ltd C256/2001 time and wage records
Union
Construction, Forestry, The Manager, Navel GREGOR, C 23/11/2001 Alleged non-supply of Concluded
Mining & Energy Base Garden Supplies C257/2001 time and wages records
Union
Construction, Forestry, The Manager, GREGOR, C N/A Alleged non-supply of Concluded
Mining & Energy O’Briens Glass C255/2001 time and wage records
Union
Construction, Mining, Lostock Pty Ltd GREGOR, C 18/06/2001 Dismissal of an employee Dismissed
Energy, Timberyards, T/A Ceiling and CR13/2001 25/09/2001
Sawmills and Associated Contracting
Woodworkers Union
Construction, Mining, Norm’s Cabinet & Tiles GREGOR, C 3/07/2001 Alleged termination and Concluded
Energy, Timberyards, C159/2001 time and wages records
Sawmills and
Woodworkers Union
Forest Products, Atelier Furniture & GREGOR, C 20/10/01 Redundancy Concluded
Furnishing and Allied Interiors Pty Ltd C246/2001
Industries Industrial
Union
Forest Products, Lou’s Decor & Others SCOTT, C 1/11/2001 Pro rata long service Concluded
Furnishing and Allied C244/2001 owing to Unions’ member
Industries Industrial
Union
Independent Schools The Roman Catholic KENNER, C N/A Employment position Concluded
Salaried Officers’ Archbishop of Perth C200/2001 for Ms Stirling
Association
Liquor, Hospitality Advanced Life KENNER, C 14/09/2000 Unfair dismissal Discontinued
and Miscellaneous Ambulance Service CR170/2000 25/09/2000
Workers Union 7/06/2001
Liquor, Hospitality Kids Corner Child BEECH, C 11/09/2001 Unfair dismissal Concluded
and Miscellaneous Care Centre C181/2001
Workers Union
Liquor, Hospitality Life Sport SCOTT, C 29/09/2001 Applicant’s Union Concluded
and Miscellaneous C240/2001 Member was dismissed
Workers Union from his employment
Liquor, Hospitality Life Sport SCOTT, C 25/09/2001 Participation in meeting Concluded
and Miscellaneous C226/2001 and standdown
Workers Union
Liquor, Hospitality Tommy Turtle SMITH, C 8/11/01 Requirement to work Discontinued
and Miscellaneous Child Care Centre C249/2001 notice period other than
Workers Union at usual employment site
Liquor, Hospitality Quirk Corporate SMITH, C 29/11/2001 Industrial dispute Referred
and Miscellaneous Pty Ltd C262/2001
Workers Union
Liquor, Hospitality Tenrio Pty Limited WOOD,C 13/09/2001 Alleged potential unfair Concluded
and Miscellaneous C218/2001 18/09/2001 dismissal
Workers Union
Hospital Salaried Metropolitan Health SCOTT, C N/A Dispute over contract Referred
Officers Association Service Board PSAC 15A/2000 of employment
Hospital Salaried Metropolitan Health SCOTT, C N/A Dispute over contract Dismissed
Officers Association Service Board PSACR 15A/2000 of employment
Master Builders’ Construction, Forestry, GREGOR, C 21/11/01 Lost Time Concluded
Association Mining & Energy Union C258/2001
Meat Industry Western Australian SMITH, C N/A Unfair Dismissal Discontinued
Employees’ Union Meat Marketing CR349/2000

Co-operative
(Katanning
Division)
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Union Name Other Party Commissioner Dates Matter Result

Police Union The Hon. Minister SCOTT, C 28/08/2000 Staffing levels at country Concluded
for Police C186/2000 26/09/2000 police stations

5/12/2000
1/06/2001

Prison Officers Union The Honourable BEECH, C N/A Matters referred at Concluded
Attorney General C177/2001 Hakea Prison

Prison Officers Union Attorney General BEECH, C 4/09/2001 Staffing at the Concluded
PSAC14/2001 27/09/2001 Bunbury Prison

Prison Officers Union The Hon. Attorney BEECH, C 13/11/2001 Performance assessment Concluded
General C254/2001 19/11/2001 process

PROCEDURAL DIRECTIONS
AND ORDERS—

2001 WAIRC 04212
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES DR PAUL VAN SAARLOOS,

APPLICANT
v.
THE LIONS EYE INSTITUTE OF
WESTERN AUTRALIA (INC),
RESPONDENT

CORAM COMMISSIONER P E SCOTT
DELIVERED FRIDAY, 23 NOVEMBER 2001
FILE NO APPLICATION 404 OF 2001
CITATION NO. 2001 WAIRC 04212
____________________________________________________________________________

Result Directions issued
____________________________________________________________________________

Directions.
WHEREAS this is an application pursuant to Section
29(1)(b)(i) and (ii) of the Industrial Relations Act 1979; and

WHEREAS on the 13th day of November 2001 the Com-
mission convened a conference for the purpose of scheduling;
and

WHEREAS the Commission issued directions for the ex-
peditious hearing of the application;

NOW THEREFORE, the Commission, pursuant to the pow-
ers conferred on it under the Industrial Relations Act 1979,
hereby directs—

1. THAT by no later than the 31st day of January 2002
the parties shall provide discovery of documents to
each other.

2. THAT by no later than the 2nd day of April 2002 the
Applicant shall file with the Commission and serve
on the Respondent any witness statements he intends
to rely on.

3. THAT by no later than the 16th day of April 2002 the
Respondent shall file with the Commission and serve
on the Applicant any witness statements it intends
to rely on.

4. THAT by no later than the 30th day of April 2002 the
parties shall file with the Commission and serve on
each other written submissions in relation to the ap-
plication.

(Sgd.) P.E. SCOTT,
[L.S.] Commissioner.

2001 WAIRC 04137
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES ALAN TOMLINSON, APPLICANT

v.
JAMES HARDIE AUSTRALIA PTY
LTD, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED FRIDAY, 9 NOVEMBER 2001
FILE NO/S APPLICATION 692 OF 2001
CITATION NO. 2001 WAIRC 04137
_________________________________________________________________________

Result Direction issued.
Representation
Applicant Mr A Gill of counsel
Respondent Mr D Jones as agent
_________________________________________________________________________

Direction.
HAVING heard Mr A Gill of counsel for the applicant and Mr
D Jones as agent for the respondent the Commission, pursu-
ant to the powers conferred on it under the Industrial Relations
Act, 1979, hereby directs—

1. THAT each party shall give an informal discovery
by serving its list of documents by 29 November
2001.

2. THAT inspection of documents shall be completed
at a time and place mutually agreed between the par-
ties.

3. THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as the evidence in chief of the maker. Evidence in
chief other than that contained in the witness state-
ments may only be adduced by leave of the
Commission.

4. THAT the applicant file and serve any signed wit-
ness statements upon which it intends to rely by 20
December 2001.

5. THAT the respondent file and serve any signed wit-
ness statements upon which it intends to rely by 17
January 2002.

6. THAT the applicant file and serve any signed wit-
ness statements in reply upon which it intends to
rely by 30 January 2002.

7. THAT the parties give notice to one another of wit-
nesses they require to attend at the proceedings for
the purposes of cross-examination no later than 7
days prior to the date of hearing.

8. THAT the matter be listed for hearing for 1 day.
9. THAT the parties have liberty to apply on short no-

tice
(Sgd.) S.J. KENNER,

[L.S.] Commissioner.
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2001 WAIRC 04295
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES AMANDA LEANNE MORGAN,

APPLICANT
v.
MARK DONALD WARREN & SIMON
PHILLIP MATHEWS T/A
MARGARET RIVER REAL ESTATE
FIRST NATIONAL, RESPONDENT

CORAM COMMISSIONER J H SMITH
DELIVERED TUESDAY, 4 DECEMBER 2001
FILE NO APPLICATION 1423 OF 2001
CITATION NO. 2001 WAIRC 04295
_______________________________________________________________________________

Result Directions
Representation
Applicant Mr D Beere (of counsel)
Respondent Mr D Brennan (of counsel)
_______________________________________________________________________________

Order.
HAVING heard Mr Beere for the Applicant and Mr Brennan
for the Respondent the Commission, pursuant to the powers
conferred on it under the Industrial Relations Act 1979, hereby
directs—

(1) THAT the Applicant file and serve particulars of
claim within 21 days of the date of this order;

(2) THAT the Respondent file and serve particulars of
defence within a further 21 days thereafter;

(3) THAT there be mutual discovery on oath of all docu-
ments in the parties’ possession relevant to the dispute
within a further 21 days;

(4) THAT there be inspection of documents within a
further 10 days.

(Sgd.) J.H. SMITH,
[L.S.] Commissioner.

2001 WAIRC 04123
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.

PARTIES ROBERT GALLOTTI, APPLICANT
v.
ARGYLE DIAMOND MINES PTY
LTD TRADING AS ARGYLE
DIAMONDS, RESPONDENT

CORAM COMMISSIONER S J KENNER
DELIVERED THURSDAY, 8 NOVEMBER 2001
FILE NO/S APPLICATION 1455 OF 2001
CITATION NO. 2001 WAIRC 04123
_________________________________________________________________________

Result Direction issued.
Representation
Applicant Mr M Richardson as agent
Respondent Mr S Ellis of counsel
_________________________________________________________________________

Direction.
HAVING heard Mr M Richardson as agent for the applicant
and Mr S Ellis of counsel for the respondent the Commission,
pursuant to the powers conferred on it under the Industrial
Relations Act, 1979, hereby directs—

1. THAT the applicant file and serve by 22 November
2001 an amended notice of application with full par-
ticulars of his claim.

2. THAT the respondent file and serve any amended
notice of answer and counter proposal within 7 days
of service of the applicant’s amended notice of ap-
plication.

3. THAT evidence in chief in this matter be adduced
by way of signed witness statements which will stand
as the evidence in chief of the maker. Evidence in
chief other than that contained in the witness state-
ments may only be adduced by leave of the
Commission.

4. THAT not less than 14 days prior to the date of hear-
ing each party give notice to the other specifying
those witnesses required to attend for cross exami-
nation.

5. THAT the applicant file and serve any witness state-
ments (including any annexures) upon which he
intends to rely together with an outline of his sub-
missions by 30 November 2001.

6. THAT the respondent file and serve any signed wit-
ness statements (including any annexures) upon
which it intends to rely together with an outline of
its submissions by 21 December 2001.

7. THAT the applicant file and serve any signed wit-
ness statements in reply upon which he intends to
rely by 21 January 2002.

8. THAT the parties file and serve upon each other at
least three days prior to the date of hearing a list of
authorities.

9. THAT the matter be listed for hearing for 2 days.
10. THAT the parties have liberty to apply on short no-

tice.
(Sgd.) S.J. KENNER,

[L.S.] Commissioner.

BUILDING TRADES (CONSTRUCTION) AWARD
1987, NO. R 14 OF 1978.

2001 WAIRC 04298
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE WESTERN AUSTRALIAN

BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
ADSIGNS PTY LTD & OTHERS,
RESPONDENTS

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S APPLICATION 1683 OF 2001
CITATION NO. 2001 WAIRC 04298
_______________________________________________________________________________

Result Matter divided
Representation
Applicant Ms J Harrison and Ms L Dowden
Respondents Mr K Richardson

Mr K Dwyer
_______________________________________________________________________________

Order.
HAVING HEARD Ms J Harrison on behalf of the applicant
and Mr K Richardson and Mr K Dwyer on behalf of the re-
spondents, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this matter be divided into Parts A and B pursu-
ant to section 27(1)(s) of the Act.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.
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BUILDING TRADES AWARD 1968.
2001 WAIRC 04299

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
CRYSTAL SOFTDRINKS & OTHERS,
RESPONDENTS

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S APPLICATION 1725 OF 2001
CITATION NO. 2001 WAIRC 04299
_______________________________________________________________________________

Result Matter divided
Representation
Applicant Ms J Harrison and Ms L Dowden
Respondents Mr K Richardson

Mr K Dwyer
_______________________________________________________________________________

Order.
HAVING HEARD Ms J Harrison on behalf of the applicant
and Mr K Richardson and Mr K Dwyer on behalf of the re-
spondents, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this matter be divided into Parts A and B pursu-
ant to section 27(1)(s) of the Act.

(Sgd.)W.S. COLEMAN,
[L.S.] Chief Commissioner.

ENGINE DRIVERS’ (BUILDING AND STEEL
CONSTRUCTION) AWARD.

2001 WAIRC 04300
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES CONSTRUCTION, MINING,

ENERGY, TIMBERYARDS,
SAWMILLS AND WOODWORKERS
UNION OF AUSTRALIA—WESTERN
AUSTRALIAN BRANCH,
APPLICANT
v.
MASTER BUILDERS ASSOCIATION
OF WA & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S APPLICATION 1726 OF 2001
CITATION NO. 2001 WAIRC 04300
_______________________________________________________________________________

Result Matter divided
Representation
Applicant Ms J Harrison and Ms L Dowden
Respondents Mr K Richardson

Mr K Dwyer
_______________________________________________________________________________

Order.
HAVING HEARD Ms J Harrison on behalf of the applicant
and Mr K Richardson and Mr K Dwyer on behalf of the re-
spondents, and by consent, the Commission, pursuant to the

powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this matter be divided into Parts A and B pursu-
ant to section 27(1)(s) of the Act.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

ARTWORKERS AWARD.
2001 WAIRC 04301

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE WESTERN AUSTRALIAN
BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
TOWN OF NARROGIN & ANOTHER,
RESPONDENTS

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S APPLICATION 1777 OF 2001
CITATION NO. 2001 WAIRC 04301
_______________________________________________________________________________

Result Matter divided
Representation
Applicant Ms J Harrison and Ms L Dowden
Respondents Mr K Dwyer
_______________________________________________________________________________

Order.
HAVING HEARD Ms J Harrison on behalf of the applicant
and Mr K Dwyer on behalf of the respondents, and by con-
sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979, hereby orders—

THAT this matter be divided into Parts A and B pursu-
ant to section 27(1)(s) of the Act.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

INDUSTRIAL SPRAYPAINTING AND
SANDBLASTING AWARD 1991.

2001 WAIRC 04302
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE WESTERN AUSTRALIAN

BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
ABRASIVE BLASTING SERVICES
PTY LTD & OTHERS,
RESPONDENTS

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S APPLICATION 1779 OF 2001
CITATION NO. 2001 WAIRC 04302
_______________________________________________________________________________

Result Matter divided
Representation
Applicant Ms J Harrison and Ms L Dowden
Respondents Mr K Dwyer
_______________________________________________________________________________

Order.
HAVING HEARD Ms J Harrison on behalf of the applicant
and Mr K Dwyer on behalf of the respondents, and by con-
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sent, the Commission, pursuant to the powers conferred on it
under the Industrial Relations Act 1979, hereby orders—

THAT this matter be divided into Parts A and B pursu-
ant to section 27(1)(s) of the Act.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

PLASTER, PLASTERGLASS AND CEMENT
WORKERS’ AWARD NO. A29 OF 1989.

2001 WAIRC 04303
WESTERN AUSTRALIAN

INDUSTRIAL RELATIONS COMMISSION.
PARTIES THE WESTERN AUSTRALIAN

BUILDERS’ LABOURERS, PAINTERS
& PLASTERERS UNION OF
WORKERS, APPLICANT
v.
BELMONT CONCRETE CO &
OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S APPLICATION 1780 OF 2001
CITATION NO. 2001 WAIRC 04303
_______________________________________________________________________________

Result Matter divided
Representation
Applicant Ms J Harrison and Ms L Dowden
Respondents Mr K Dwyer

_______________________________________________________________________________

Order.
HAVING HEARD Ms J Harrison on behalf of the applicant
and Mr K Richardson and Mr K Dwyer on behalf of the re-
spondents, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this matter be divided into Parts A and B pursu-
ant to section 27(1)(s) of the Act.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

EARTH MOVING AND CONSTRUCTION AWARD.
2001 WAIRC 04304

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES CONSTRUCTION, FORESTRY,
MINING AND ENERGY UNION
(FEDERAL UNION), APPLICANT
v.
GOLDFIELDS CONTRACTORS PTY
LTD & OTHERS, RESPONDENTS

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S APPLICATION 1829 OF 2001
CITATION NO. 2001 WAIRC 04304
_______________________________________________________________________________

Result Matter divided
Representation
Applicant Ms J Harrison and Ms L Dowden
Respondents Mr K Dwyer
_______________________________________________________________________________

Order.
HAVING HEARD Ms J Harrison on behalf of the applicant
and Mr K Richardson and Mr K Dwyer on behalf of the re-
spondents, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this matter be divided into Parts A and B pursu-
ant to section 27(1)(s) of the Act.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

FOREMEN (BUILDING TRADES) AWARD 1991.
2001 WAIRC 04305

WESTERN AUSTRALIAN
INDUSTRIAL RELATIONS COMMISSION.

PARTIES THE CONSTRUCTION, FORESTRY,
MINING AND ENERGY UNION OF
WORKERS, APPLICANT
v.
MASTER BUILDERS OF WESTERN
AUSTRALIA & OTHERS,
RESPONDENTS

CORAM CHIEF COMMISSIONER W S
COLEMAN

DELIVERED MONDAY, 3 DECEMBER 2001
FILE NO/S APPLICATION 1832 OF 2001
CITATION NO. 2001 WAIRC 04305
_______________________________________________________________________________

Result Matter divided
Representation
Applicant Ms J Harrison and Ms L Dowden
Respondents Mr K Richardson

Mr K Dwyer
_______________________________________________________________________________

Order.
HAVING HEARD Ms J Harrison on behalf of the applicant
and Mr K Richardson and Mr K Dwyer on behalf of the re-
spondents, and by consent, the Commission, pursuant to the
powers conferred on it under the Industrial Relations Act 1979,
hereby orders—

THAT this matter be divided into Parts A and B pursu-
ant to section 27(1)(s) of the Act.

(Sgd.) W.S. COLEMAN,
[L.S.] Chief Commissioner.

RECLASSIFICATION APPEALS—

File Number Appellant Respondent Decision Finalisation Date

PSA 18/1999 Werner Laue General Manager—Wellington Health Service Dismissed 19/11/01


